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LETTER OF TRANSMITTAL

U.S. H ouse of R epr esen tatives , 
S u b c o m m it te e  o n  P ostal P er so n n el  a n d  M o d e r n iz a t io n ,

Washington, D.G., November 19,1979.
Hon. J a m e s  I\I. H a n l e y ,
Chairman, Post 0-flice and Civil Service Committee, Cannon House 

Oifice Building, Washington, D.C.
D ear Mr. C h a i r m a n ; Enactment of the Federal service labor- 

inanagement regulations statute in title VII of the Civil Service Re
form Act of 1978 marks a genuine watershed in the development of 
Federal sector labor relations. Title VII is the culmination of more 
than two decades of congressional attention to the issue of collective 
bargaining rights for Federal employees. Together with Reorganiza
tion Plan No. 2 of 1978 creating the independent Federal Labor Rela
tions Authority, title VII establishes for the first time a statutory 
framework for the relationship between employee representatives and 
Government managers with the opportunity for third-party resolution 
of disputes between the parties.

Although eventually passed as part of the Ci\ il Service Reform Act, 
the labor-management provisions were themselves the focus of con
siderable attention both on their own and as part of the act. During 
the 95th Congress, the Subcommittee on CiA’il Service held a briefing 
on labor-management relations by the Civil Service Commission, dis
tributed a report on the Executive order program by the Federal 
Labor Relations Council, and held hearings on H.R. 13, H.R. 1589, and 
H.R. 9094. Earlier versions of these labor-management bills had been 
the subject of hearings in 1974 by the Subcommittee on Manpower and 
Civil Service.

H.R. 9094 was later modified and used in committee print form for 
purposes of markup on title VII by the full Committee on Post Office 
and Civil Service. The committee amended the print before reporting 
it out as title VII of H.R. 11280 and the full House later adopted a 
substitute title VII. Both as reported and as passed, the House version 
of title VII reflected the earlier concentration on labor-management 
relations by the committee which lead to development of the Com
mittee print used in markup. A conference committee then resolved 
the differences between the House action and that of the Senate in 
adopting a title VII based primarily on Executive Order 11491.

In order that the background for congressional action on both title 
VII and the Reorganization Plan would be more readily accessible, 
I asked the subcommittee staff to prepare a comprehensive legislative 
history. Such a history is necessarily complex; a dozen different ver
sions of complete labor-management legislation received considera-
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t'tl^ congressional activity leading ultimately to adoption of

By combining the le^slative history of the new statute together 
with background materials on the labor-management program under 
various Executive orders and on the proposals of the Personnel Man
agement Project, this document should be a complete single-volume 
primer on Federal sector labor-management relations. It is hoped 
that the volume will prove valuable both as an aid to practitioners in 
the field and as a reference guide for continuing congressional over
sight in this area.

Preparation of the legislative history has been under the supervi
sion of Lloyd A. Johnson, staff director for the subcommittee, whose 
familiarity with labor-management legislation now extends through 
several Congresses. Donald Haines of the subcommittee staff provided 
liaison and developed the materials for publication.

The subcommittee worked together with the staff of the Federal 
Labor Relations Authority in compiling the materials and preparing 
the reference aids and wishes to express its appreciation for their as
sistance. At the Authority, overall supervision and coordination has 
been supplied by Harold D. Kessler, Acting Executive Director, and 
William F. Daily, Chief of the Program Office. The sectional index
ing was done by J. Felix Sanders, Marian R. Fox, Jeffrey Michael 
Goldberg, Lee Mingledorff and Roni N. Schnitzer of the Authority’s 
staff.

Gail Weiss, Beverly Roderick, and James Brozo of the subcommit
tee staff each made substantial contributions to the final product. At 
the Congressional Research Service, additional assistance was pro
vided by Christine Benagh, Allison Porter and Morton Rosenberg of 
tlie American Law Division, Sherry Shapiro of the Library Services 
Division, and Charles Ciccone, Sally Kelly, and Jeffrey Burton of the 
Economics Division’s Labor Section.

The subcommittee is grateful to all the people who participated in 
this project and it is hoped that this document Avill satisfy the need, 
both inside the Congress and out, for a comprehensive legislative his
tory of the labor-management legislation found in title VII of the 
Civil Service Reform Act of 1978.

Sincerely,
Hon. W il l ia m  L. C l a y ,

Chairman.
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USER’S GUIDE
^ __________

This volume is a compilation of the basic records constituting the 
legislative history of the Federal service labor-management relations 
statute found in title VII of the Civil Service Reform Act of 1978. It 
includes early versions of the title, the Senate, House, and conference 
reports, and pertinent excerpts from the Congressional Record.

In order to present a compact history of the labor-management pro
visions, comments relating to other parts of the Civil Service Reform 
Act are generally omitted with the omission indicated by asterisks. 
For reports and bills, their original pagination is retained for refer
ence purposes. Full citations precede excerpts from the Congressional 
Record.

A chi’onological statement of the legislative history is presented with 
some citations to materials not reproduced in the history itself. In this 
way, information on how to find related materials may be obtained 
from the chronological statement while the legislative history is not 
encumbered with related but not genuinely relevant documents. In 
addition a list of background congressional ifiearings and documents is 
included at the back of the volume.

Three indexes are included. The sectional index contains references 
to the sectional structure of title VII. The sectional headings in this 
index also provide a convenient outline of the new statute. The topical 
index contains some references that do not fit neatly into a sectional 
framework as well as those references included in the sectional index. 
The third index contains references to congressional speakers and the 
names of particular agencies and organizations.

The volume also includes a table of cases cited in the legislative his
tory, including decisions and policy statements of the Federal Labor 
Relations Council.

It is suggested that the table of contents be consulted for a listing 
of the appended materials since in general these items are not included 
in the indexes.
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CHRONOLOGICAL STATEMENT OF THE LEGISLATIVE  
HISTORY OF THE FEDERAL SERVICE LABOR-MAN- 
AGEMENT RELATIONS STATUTE, TITLE VII OF THE 
CIVIL SERVICE REFORM ACT OF 1978

This chronological statement sets forth the more significant pro
ceedings in the 95th Congress regarding enactment of the Federal 
service labor-management relations statute, title V II of the Civil Serv
ice Reform Act of 1978, Public Law 95-454. In addition related events 
are fully cited here in order to facilitate access elsewhere to materials 
which are not included in this legislative history.

Where documents or excerpts are included in the legislative history, 
a page reference is listed in the right column. Except where otherwise 
noted, page references appearing in brackets are to the daily edition of 
the Congressional Record, Volumes 123 (1977) and 124 (1978).

January 4, 1977
Page

H.R. 13 (the Clay Labor-Management Bill) was introduced by 
Mr. Clay and referred to the House Committee on Post Office 
and Civil Service (this Bill was a revised version of H.R. 13 
and S. 351 in the 93d Congress and H.R. 13 in the 94th)
[H 78]___________________________________________________ 121

January 10, 1977

FT.R. 1589 (the Ford Labor-Management Bill) was introduced 
by Mr. Ford with Mr. Solarz, Mrs. Schroeder, and Mr. Eil- 
berg as cosponsors, and referred to the House Committee on 
Post Office and Civil Service (this Bill was earlier introduced 
as H.R. 9784 in the 93d Congress and as H.R. 1837 in the 94th) 
[H 256]__________________________________________________ 183

January 26, 1977

Statement by Mr. Clay on H.R. 13 [E 333] with a summary of 
the Bill [E 334-35]_______________________________________  831

February 22, 1977

H.R. 3793 (the Right to Representation Bill) was introduced by 
Mrs, Shroeder and referred to the House Committee on Post 
Office and Civil Service (this Bill was virtually identical to 
H.R. 6227 in the 94th Congress which passed the House on 
October 8,1975) [H 1313]--------------------------------------------------  229
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H.R. 4342 (identical to H.R. 13) was introduced by Mr. Clay 
with Mr. Badillo, Mr. Carney, Mrs. Collins of Illinois, Mr. 
Conyers, Mr. Dellums, Mr. Diggs, Mr. Fauntroy, Mr. Fraser,
Mr. Hawkins, Mr. Leggett, Mr, Metcalfe, Mrs. Meyner,
Ms. Mikulski, Mr. Mitchell of Maryland, Mr. Moakley, Mr. 
Murphy of jPennsylvania, Mr. Rangel, Mr. Roybal, Mr.
Solarz, Mr. Stark, Mr. Stokes, Mr. Thompson, Mr. Charles 
H. Wilson of California, and Mr. Oberstar as cosponsors, and 
referred to the House Committee on Post Office and Civil 
Service [1661]).

March 15, 1977

Briefing on the Federal Labor Relations Program by the Civil 
Service Commission was held before the House Subcommittee 
on Civil Service [Serial No. 95-3].

March 22, 1977

S. 1090 (identical to H.R. 13) was introduced by Mr. Inouye 
and referred to the Senate Committee on Governmental 
Affairs [S 4561].

Statement by Mr. Inouye on S. 1090 [S 4575] with text of the 
Bill [S 4575-82]_________________________________________  1005

April 1977

Report of the Federal Labor Relations Council on the Federal 
Service Labor-Management Relations Program was sub
mitted to the House Subcommittee on Civil Service [Commit
tee Print No. 95-5].

April 21, 1977

H.R. 6527 (identical to H.R. 13) was introduced by Mr. Clay 
with Mr. Heftel, Mr. Rosenthal, and Mr. Vento as cosponsors, 
and referred to the House Committee on Post Office and Civil 
Service [H 3427].

April 21 through May 10, 1977

Hearings on H.R. 13 an'i H.R. 1589 were held before the House 
Subcommittee on Civil Service with written submissions 
through September 1,1977 [Serial No. 95-30].

May 2, 1977

Hearing on Nomination of Alan K. Campbell to be Chairman of 
the Civil Service Commission was held before the Senate 
Committee on Governmental Affairs (the hearing included a 
written response to prehearing questions on labor-manage- 
ment relations) [Hearing, page 53].

XI

March 2, 1977
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Hearing on oversight of the Civil Service Commission was held 
before the House Committee on Post Office and Civil Service 
(the hearing included discussions of H.R. 13, H.E. 1589, and 
the nature and timing of any Administration proposal on 
labor-management relations) [Serial No. 95-21, pages 4, 7-8,
10-13,16-17, 21].

July 21, 1977

Hearing on H.E. 3793 was held before the House Subcommittee 
on Civil Service with written submissions through August 26,
1977 [Serial No. 95-33].

September 14,1977

H.E. 9094 (the Clay/Ford Labor-Management Bill) was in
troduced by Mr. Clay with Mr. Ford as cosponsor, and re
ferred to the House Committee on Post Office and Civil Serv
ice [H 9422]______________________________________________ 235

Statement by Mr. Clay on H.E. 9094 [E 5566]________________  833

September 15,1977

Hearings on H.E. 13, H.E. 1589, and H.E. 9094 was held before 
the House Subcommittee on Civil Service with written sub
missions through September 29,1977 [Serial No. 95-31].

March 2,1978

Message from the President transmitting a draft of proposed 
legislation to reform the civil service laws was received in the 
Senate and referred to the Committee on Governmental A f
fairs [S 2779-81].

Statement by Mr. Percy on the Administration proposal for civil 
service reform with reference to labor-management relations 
legislation [S 2777]----------------------------------------------------------  1005

March 3,1978

Message from the President transmitting a draft of proposed 
legislation to reform the civil service laws was read in the 
House and referred to the Committee on Post Office and Civil 
Service (the March 2nd/3rd Presidential message referred 
specifically to creation of a new Federal Labor Eelations Au
thority and otherwise to development of Administration 
laMr-management proposals with no Title VII on labor-man
agement relations included in the draft legislation) [1661-63] 
[House Document No. 95-299, page 4]-------------------------------  622

H.E. 11280 (the Administration Civil Service Eefortn Bill) 
was introduced (by request) by Mr. Nix with Mr. Derwinski 
as cosponsor, and referred to the House Committee on Post 
Office and Civil Service (the Bill as introduced did not include 
a Title W I  on labor-management relations) [H 1684.]

XII
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Statement by Mr. Nix on H.R. 11280 [H 1660].
S. 2640 (the Administration Civil Service Reform Bill) (identi

cal to H.R. 11280) was introduced by Mr. Ribicoff with Mr.
Percy, Mr. Sasser, and Mr. Javits as cosponsors, and referred 
to the Senate Committee on Governmental Affairs (the Bill 
as introduced did not include a Title V II on labor-manage- 
ment relations) [S 2854].

Statement by Mr. Ribicoff on S. 2640 [S 2855] with a summary 
of the Bill [S 2855-58].

Statement by Mr. Percy on S. 2640 with reference to labor-man- 
agement relations legislation [S 2858]---------------------------------  1006

March 14 through May 23,1978

Hearings on H.R. 11280 were held before the House Committee 
on Post Office and Civil Service [Serial No. 95-65].

March 22,1978

Statement by Walsh inserting remarks opposing Administra
tion proposals on civil service reform with reference to labor- 
management relations [E 1547-49]___ ___________________  836

April 6 through May 9,1978

Hearings on S. 2640, S. 2707 (the Leahy Whistleblower Bill), 
and S. 2830 (the Abourezk WTiistleblower Bill) were held be
fore the Senate Committee on Governmental Affairs with 
written submissions through June 15, 1978, in an Appendix 
volume printed June 1978.

May 10,1978

Statement transmitting Administration proposal for a new Title 
VII on labor-management relations [May 15,1978, at page S 
7469] ___________________________________________________  1007

May 12,1978

Administration’s Proposed New Title VTI to H.R. 11280 
(identical to Senate Amendment No. 2084) was printed for 
u^ of the House Committee on Post Office and CivU Service.

Notice was printed that the Senate Committee on Governmental 
Affairs would begin consideration of S. 2640 on May 18,1978 
[D700].

May 15,1978

Amendment No. 2084 (the Administration’s Title VTI on labor- 
management relations) to S. 2640 was introduced by Mr. Ribi
coff with Mr. Percy, Mr. Sasser, and Mr. Javits as cosponsors, 
and referred to the Senate Committee on Government Affairs 
[S 7469]________________________________________________  443

Statements bv Mr. Ribicoff and Mr. Percy on Amendment No.
2084 [S 7469]____________________________________________  1007

XIII
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May 22 through June 29,1978

Markup session on S. 2640 were held by the Senate Committee 
on Governmental Affairs during which a revised version of 
Amendment No. 2084 was accepted without debate on June 
14, the only day in which Title VII was discussed [D 753,
828, 837,852,867,960].

May 23,1978

Message from the President transmitting Reorganization Plan 
No. 2 of 1978 on Federal Personnel Management, providing 
for the consolidation of labor-management functions in a 
new Federal Labor Relations Authority, was received in the 
House and referred to the Committee on Governmental Oper
ations [House Document No. 95-341]_____________________  630

June 6 through June 15,1978

Hearings on Reorganization Plan No. 2 of 1978 were held 
before the House Committee on Governmental Operations 
with written submissions through July 14,1978.

June 9,1978

Statement by Mr. Derwinski on consideration of civil service 
reform by the House Committee on Post Office and Civil 
Service [H 5248]-------------------------------------------------------------- 836

June 13,1978

Statement by Mr. Biden on civil service reform [S 9107]______ 1008

June 14,1978

Markup session on Title VII of S. 2640 was held by the Senate 
Committee on Governmental Affairs during which a revised 
version of Amendment No, 2084 was accepted as Title V II of 
S. 2640 without debate.

June 21 through July 19,1978

Markup sessions on H.R. 11280 were held by the House Com
mittee on Post Office and Civil Service with markup on Title 
VII held on July 19 and other references relevant to Title 
VII on June 21, June 22, June 23, June 28, and July 12.

June 29,1978

Notice was printed that the Senate Committee on Governmental 
Affairs had favorably reported S. 2640 with amendments 
[D960].

XIV
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July 10,1978

Committee Print of Title VII to be used for House markup 
(the Clay-Ford-Solarz Print) was printed________________  311

S. 2640 was favorably reported with amendments by the Senate 
Committee on Governmental Affairs with permission to 
postpone printing of the report until July 12 to include 
additional or minority views [S 10315] [Senate Report 
No. 95-969]______________________________  494 (bill); 740 (rept.)

Notice was printed that Mr. Eagleton and Mrs. Humphrey had 
been added as cosponsors for S. 2640 [S 10339].

July 11,1978

Notice that Mr. Jackson, Mr. Nunn, M. Glenn, Mr. Chiles, 
and Mr. Muskie had been added as cosponsors of S. 2640 
[S 10449].

July 18,1978

Statement by Mr. Garn indicating his intention to engage in 
extended debate in opposition to any civil service reform bill 
that included Hatch Act revisions like those added in markup 
onH.R. 11280 [S 11063].

July 19,1978

Markup session on Title VII of H.R. 11280 was held by the 
House Committee on Post Office and Civil Service during 
which:

The Clay-Ford-Solarz Committee Print was used as 
original text for purposes of markup.

Udall amendment, expanding the management rights 
clause to include number of employees, assigning work, 
determining personnel, and taking emergency actions, 
was adopted on a roll call vote 14-10.

Heftel (Administration) substitute for the Udall 
amendment, codifying the Executive Order and case- 
law thereunder on the scope of bargaining, manage
ment rights, and limited bargaining on procedures, 
was defeated on a roll call vote, 8-16.

Udall amendment, deleting the agency shop provisions 
while retaining statutory right of dues withholding at no 
cost to the union, was adopted on a roll call vote, 15-10.

Derwinski (Administration) substitute to the Udall 
amendment, deleting agency shop provisions and 
allowing negotiation of dues withholding agree
ments, was defeated on a roll call vote, 9-16.

Hanley amendment, excluding intelligence agencies from 
Title VII and providing for FLEA exclusion of internal 
security and intelligence units, was adopted by voice vote.
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Lehman (Administration) amendment, providing for no 
restriction on Presidential removal of FLRA members, 
the General Counsel, and Impasses Panel members, and 
allowing the Director of 0PM to intervene in certain 
cases, was proposed.

Udall substitute for the Lehman amendment, provid
ing for no restriction on Presidential removal of 
the General Counsel and Impasses Panel members 
and allowing for nonbinding Panel actions, if the 
parties so agree, was adopted by voice vote.

As thus amended, the Lehman amendment was adopted 
by voice vote.

Udall amendment, providing that the statutory grievance 
sections did not apply to matters involving certain po
litical activities, retirement, life insurance, health insur
ance, national security removals, position classification, 
or discrimination complaints, was proposed.

Clay amendment removing discrimination complaints 
from the Udall amen^ent was accepted.

Lehman (Administration) substitute for the Udall 
amendment, removing authority to award attorneys 
fees in backpay cases, providing for unfair labor 
practices as under the Executive Order, and exclud
ing from the grievance procedure matters related 
to political activities, retirement, life insurance, 
health insurance, national security, classification, 
the Fair Labor Standards Act, examination, certifi
cation and appointment, or suitability, was de
feated on a roll call vote, 9-16.

Ford amendment, removing position classification 
from the Udall amendment, was adopted by voice 
vote.

As thus amended, the Udall amendment was adopted on a 
voice vote.

Lehman (Administration) amendment, removing the 
statutory grant of official time to process grievances and 
negotiate agreements, the FLRA’s authority to grant 
official time to participate in its proceedings, and the 
authority of the parties to negotiate additional official 
time, and providing instead for official time for negotia
tions as agreed between the parties up to 40 hours or half 
of duty time, was proposed.

Udall substitute for the Lehman amendment, replac
ing the statutory grant of official time to process 
grievances with the right to negotiate such time but 
retaining the statutory grant of time for negotia
tions, was adopted by voice vote.

As thus amended, the Lehman amendment was adopted on 
a voice vote.

Heftel (Administration) amendment, requiring an elec
tion under all circumstances in order t6 obtain exclusive 
recognition, was defeated by voice vote.
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Heftel (Administration) amendment, limiting judicial 
review of FLEA decisions to constitutional questions, 
restricting judicial enforcement of FLRA orders, and 
changing the section on findings and purpose to conform 
to the Senate Bill, was defeated by voice vote.

Clay amendment, expanding the definition of “labor or
ganization” to include organizations with other primary 
purposes in addition to dealing with agencies on condi
tions of employment, was adopted by voice vote.

Leach amendment, prohibiting receipt of gifts by em
ployees and union officers, was defeated by voice vote.

Leach amendment, providing for complaints and penalties 
against air traffic controllers who engaged in slowdowns, 
was defeated on a roll call vote, 4-18.

Ford amendment, adding a new section to Title VII that 
retained the status quo in the scope of bargaining for 
prevailing rate employees, was adopted by voice vote.

Udall (Administration) amendment, allowing agency dis- 
>ursing officers to request a decision from the Comp
troller General on the legality of any payment, including 
payments connected with grievances and arbitration 
awards, was defeated by voice vote.

As thus amended, the Clay-Ford-Solarz Committee Print 
of Title VII was adopted by the House Committee on 
Post Office and Civil Service as Title VII of H.R. 11280 
ordered reported.

July 20, 1978

Statement by Mr. Derwinski on action on civil service reform 
by the House Committee on Post Office and Civil Service 
[HY105]_________________________________________________  837

Notice was printed that the House Committee on Post Office and 
Civil Service had favorably reported H.R. 11280 with amend
ments on June 19 [D 1052].

July 25, 1978

Mathias Amendment No. 3297, providing for payment of attor
neys fees when “in the interests of justice,” was submitted and 
ordered printed [S 11755]--------------------------------------------------  1051

July 26, 1978

H. Res. 1201, disapproving Reorganization Plan No. 2 of 1978, 
was reported unfavorably by the House Committee on Govern
mental Operations and referred to the Committee of the 
Whole House on the State of the Union [H 74033] [House 
Report No. 93-1396]______________________________________  659
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Stevens Amendment No. 3323, providing that the standard of 
review in performance appraisal cases be the substantial evi
dence test, was submitted and ordered printed [S 11977]------ 1052

Stevens Amendment No. 3324, requiring that an agency estab
lish by a preponderance of the evidence that an adverse action 
would promote the efficiency of the service, was submitted and 
ordered printed [S 11977]________________________________  1053

July 28, 1978

Statement by Mrs. Spellman inserting remarks of Civil Service 
Commission Chairman on affirmative action program for 
women [E 4150-52]______________________________________  838

July 31, 1978

H.R. 11280, as favorably reported with amendment by the House 
Committee on Post Office and Civil Service, was delivered to 
the Clerk and referred to the Committee of the Whole House 
on the State of the Union [H 7595] [House Eeport No.
95-1403]____________________________________________  372 (bill)

675 (rept.)
August 2, 1978

Stevens Amendment No. 3411, adding a new Section 1105 to 
to establish a Personnel Policy Advisory Committee to discuss 
and make recommendations on personnel policies affecting 
more than one agency, was submitted and ordered printed
[S 12379]________________________________________________ 1055

Stevens Amendment No. 3413, restricting removal of the FLEA 
members to that for specified cause only, was submitted and
ordered printed [S 12379]________________________________  1059

Stevens Amendment No. 3413, restricting removal of the FLEA 
Chairman to that for specified cause only, was submitted and
ordered printed [S 12379]______— ________________________ 1060

Stevens Amendment No. 3415, restricting removal of the FLEA 
General Counsel to that for specified cause only, was sub
mitted and ordered printed [S 12379]_____________________  1061

Stevens Amendent No. 3416, providing for judicial review of 
FLEA unfair labor practices decisions in the Court of Claims 
and the courts of appeal, was submitted and ordered printed 
[S 12379]------------------------------------------------------------------------  1062

Stevens Amendment No. 3417, providing for court of appeals 
enforcement of FLEA orders and decisions, was submitted
and ordered printed [S 12379]--------------------------------------------  1065

Stevens Amendment No. 3418, allowing arbitrators and FLEA 
to award attorneys fees if “warranted on the grounds that the 
agency’s action was taken in bad faith,” was submitted and 
ordered printed [S 12379]--------------------------------------------------  1068

July 27, 1978
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Statement by Mr. Clay on the scope of bargaining under Title 
VII of H.K. 11280 as reported by the House Committee on 
Post Office and Civil Service [E 4293]_____________________  839

August 9, 1978

S. Kes. 530, waiving Budget Act requirements to allow for con
sideration of S. 2640, was adopted by the Senate [S 12697] as 
reported by the Senate Commitee on the Budget [S 12862] 
[Senate Keport No. 95-1074].

H. Kes. 1201, disapproving Reorganization Plan No. 2 of 1978, 
was debated and reported unfavorably by the Committee of 
Whole House on the State of the Union [H 8155-58] and 
defeated by the House on a roll call vote, 19-381 [H 8158] __ 840

August 10, 1978

H. Res. 1307, providing the rule for House consideration of 
H.R. 11280 and allowmg a point of order against only Titles 
IX  on Hatch Act reform and X  on the workweek for Federal 
firefighters, was reported by the House Committee on Rules 
[H 8434] [House Report No. 95-1473]____________________  846

Clay amendment, reinserting a Title IX  on Hatch Act reform 
in H.R. 11280 (if Title IX  were to be removed on a 
point of order), was submitted and printed in the Record 
[H 8437-39].

Leach amendments were submitted and printed in the Record 
to; ,

Provide for complaints and penalties against air traffic
controllers who engaged in slowdowns [H 8446]_______ 1044

Prohibit receipt of gifts by employees and union officers 
[H8446]______________________ _____________________  1044

Statement by Mr. Clay on action on Title V II by the House 
Committee on Post Office and Civil Service [E 4497]— ------- 842

Statement by Mr. Clay summarizing Title V II as reported by 
the House Committee on Post Office and Civil Service 
[E 4509-10]_____________________________________________  844

August 11, 1978

H. Res. 1307, providing the rule for House consideration of 
H.R. 11280, was debated and adopted by the House on a roll 

call vote, 357-18 [H 8^51-59]______________________ _ 846
H.R. 11280, was taken up in general debate by the Committee 

of the Whole House on the State of the Union, after roll call 
votes adopting the motion to resolve into the Committee of 
the Whole [H 8460] and rejecting reconsideration of that 
motion [H8460-1], with the Committee rising without reach
ing points of order or amendments [H 8460-75]___________  849
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Frenzel amendment, adding the Federal Election Commission 
to thet list of agencies excluded from Title VII, was sub
mitted and printed in the Record [H 8510]________________  1045

Statement by Mr. Sasser on Reorganization Plan No. of 1978 
[S 13184]________________________________________________ 1008

August 14, 1978

Gilman amendment, adding a new Section 1107 to establish a 
Personnel Policy Advisory Committee to discuss and make 
recommendations on personnel policies affecting more than 
one agency (identical to Stevens Amendment No. 3411, except 
for new section number), was submitted and printed in the 
Record [H 8586].

August 15, 1978

Derwinsky substitute amendment, codifying the Executive 
Order and providing for Title VII essentially as reported by 
the Senate Committee on Governmental Affairs (eventually 
proposed in the September 13th debate by Mr. Collins of 
Texas [H 9818-24]), was submitted and printed in the Record 
[H 8702-08].

August 24, 1978

S. 2640, was debated by the Senate during which:
Mathias/Stevens/Ribicoff/Percy Amendment No. 3533 

was proposed [S 14292] to:
Allow arbitrators to award attorneys fees in discrimi

nation cases under Civil Rights Act standards and 
otherwise allow arbitrators and the FLRA to award 
attorneys fees when “warranted on the grounds that 
the agency’s action was taken in bad faith”

[S 14292-93].________________________ ______1017,1076
Add a new Section 7205 to title V II providing for a 

Personnel Policy Advisory Committee to discuss 
and make recommendations on personnel policies

affecting more than one agency [S 14293]_____1017,1077
Amendment No. 3533 was accepted by the Senate as orig

inal text for purposes of further amendment___________  1020
Hatch unprinted Amendment No. 1774, deleting the Per

sonnel Policy Advisory Committee provisions added by 
Amendment No. 3533, was proposed and adopted
[S 14310]___________________________________________  1020

Hatch unprinted AAiendment No. 1775 contained three sep
arate amendments that were proposed en bloc [S 14311], 
modified individually, and adopted en bloc [S 14319] : 

Amendment No. 1, requiring a secret ballot election 
before an agency must bargain with a representa
tive, was proposed [S 14311] and modified [S 14314,
14318]_______________ ___________________________ 1022

Amendment No. 2, decertifying a representative who 
failed to take action to prevent a strike, work 

stoppage, slowdown, or picketing, was proposed 
[S 14311] and modified [S 14316, 14319]__________  1022

X X

Pago



Amendment No. 3, providing that certain statements 
would not constitute or be evidence of an unfair 
labor practice or justify setting aside an election 
under certain circumstances, was proposed [S 14311]
and modified [S 14815, 14319]___________________  1022

As thus modified. Hatch unprinted Amendment No. 1775
was adopted [S 14319]_______________________________  1036

Heinz unprinted Amendment No. 1776, lowering one level 
the salaries of the Presidential appointees to the FLRA, 
MSPB, and 0PM was proposed and adopted [S 14317] _ 1031 

Stevens Amendment No. 3416, providing for judicial re
view of FLRA unfair labor practice decisions in the 
Court of Claims and the courts of appeals, was proposed,
modified [S 14321], and adopted [S 14322]____________  1036

As thus amended, S. 2640 was passed by the Senate on a roll 
call vote, 87-1 [S 14324]____________ ^____________________  1038

September 6,1978

Erlenbom amendments were submitted and printed in the Rec
ord to:

Strike all of Title VII [H 9169]_________________________ 1045
Revise the definition of “labor organization” [H 9169]___  1045
Exclude from the definition of “labor organization” an 

organization which assists or participates in a strike
against the Government or an agency [H 9169]________ 1045

Remove assessments and fees other than initiation fees
from the definition of “dues” [H 9169]________________  1045

Bar Federal Election Commission employees from being 
represented by or affiliated with an organization main
taining a political action committee [H 9169]__________ 1045

Bar employees administering a labor-management relations 
law from being represented by or affiliated with an orga
nization subject to that law [H 9169]_________________  1045

Restrict removal of the FLRA General Counsel to that for
specified cause only [H 9169] __________________________ 1045

Bar delegation of FLRA functions to regional directors
and administrative law judges [H 9169]---------------------  1045

Require resolution of issues before recognition election [H.
9167]______________ ________________________- ________  1046

Require an election before granting exclusive recognition
[H 9169]____________________ ______________ _________  1046

Strike all of Section 7113 on national consultation rights
[H 9169]____________________ _______________________  1046

Strike the certification and dues withholding provisions for 
representatives of 10 percent of employees where there is
no exclusive representative [H 9169]__________________  1046

Add picketing an agency in a labor-management dispute to
the list of unfair labor practices [H 9169] ---------- --------  1046

Bar certain statements from constituting or being evidence 
of an unfair labor practice or justification for setting 
aside an election under certain circumstances [H 9169] __ 1046
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Clay amendment, reinserting a Title IX  on Hatch Act reform in 
H.R. 11280 (if Title IX  were to be removed on a point of 
order), was submitted and printed in the Record TH 9167- 
69],

Mitchell amendments were submitted and printed in the Record 
to:

Include within the definition of “labor organization” a 
special interest organization that enjoys exclusive rep
resentative status immediately before the effective date
of Title VII [H 9173]________________________________  1046

Allow an employee to select a representative other than an 
exclusive representative for any appeal action or griev
ance procedure [H 9173]______________________________ 1046

Allow an employee to pursue additional remedies after 
using the negotiated grievance procedure [H 9173]-------  1046

Rudd amendment, excluding strikers from the definition of 
“employee,” excluding organizations assisting in a strike 
against the Government or an agency thereof from the defini
tion of “labor organization,” and deleting as an unfair labor 
practice engaging in a strike, work stoppage, or slowdown but 
continuing to make condoning such activity an unfair labor 
practice, was submitted and printed in the Record [H 9173]_1046

Udall substitute amendment for Title VII as reported by the 
! Jouse Committee on Post Office and Civil Service was sub
mitted and printed in the Record [H 9174-82].

Statement by Mr. Mitchell discussing his proposed amendments 
to H.R. 11280 [E 4802-03]________________________________  859

September 7, 1978

H.R. 11280 was debated in the Committee of the Whole House 
on the State of the Union during which a point of order re
moving Titles IX  on Hatch Act reform and X  on firefighters 
was sustained and amendment of Title I was begun but not 
concluded [H 9277-85]___________________________________  866

Corcoran amendment, requiring an election before granting 
exclusive recognition, was submitted and printed in the 
Record [H 9296]_________________________________________  1046

September 11, 1978

H.R. 11280 was debated in the Committee of the Whole House 
on the State of the Union with debate and action on Titles I 
through VII of the bill during which:

Mr. Clay announced that he would discontinue efforts to 
attach Title IX  on Hatch Act reform to H.R. 11280 and 
inserted a letter from the President pledging continued
support for such reform [H 9358]-------------------------------  869

Hanley amendment, statutorily requiring a pretermination 
hearing in performance appraisal and adverse action cases 
when selected by an employee, was proposed TH 9370] 
and defeated on a division vote, 15—23 [H 9370]------------  869
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Debate on Title VII was be^un [H 9446]_______________  878
Erlenborn amendment, striking all of Title VII, was pro

posed [H 9453] and defeated on a roll call vote, 125-
217 [H 9458]---------------------------------------------------- 878

Wilson preferential motion that the Committee on the 
Whole rise and report H.R, 11280 back to the House with \
the recommendation that the enacting clause be stricken, r / 1
was proposed [H 9458] and defeated on a roll call vote, /
46-286 [H 9459]_____________________________________  888

Udall unanimous consent request, limiting to 2 hours all 
further debate on Title VII and amendments thereto, was
made and denied [H 9460]____________________________ 890

Udall motion, limiting to 2 hours all further debate on 
Title VII and amendments thereto, was made and 
adopted [H 9460]____________________________________  891

Edwards amendment to the Udall substitute amendment, 
making numbers, types and grades of employees and positions 
and the technolo^, method and means of performing work 
prohibited instead of permissive subjects of bargaining, was
submitted and printed in the Record [H 9474]_____________  1046

Erlenborn amendments to the Udall substitute amendment were 
submitted and printed in the Record to:

Revise the definition of “labor organization” [H 9474]—  1047 
Exclude from the definition of “labor organization” an or

ganization which assists or participates in a strike against ^
the Government or an agency [H 9474]_______________  1047 ^ i

Remove assessments and fees other than initiation fees ' '
from the definition of “dues” [H 9474]-----------------------  1047

Restrict removal of the FLRA General Counsel to that for
specified cause only fH 9474]________________________  1047 ^

Bar delegation of FLRA functions to regional directors and j
administrative law judges [H 9474]___________________  1047

Require resolution of outstanding issues before an election
is held [H 9474]_____________________________________  1047

Require an election before granting exclusive recognition
[H9474]________________ __________________________ 1047

Bar Federal Election Commission employees from being 
represented by or affiliated with an organization maintain
ing a political action committee [H 9474]---------------------- 1047

Strike all of Sections 7113 on national consultation rights 
and 7117(d) on Government-wide consultation rights [H
9474] ______________________________________________  1047

Strike the certification and dues withholding provisions for 
representatives of 10 percent of employees where there is
no exclusive representative [H 9474]__________________  1047

Require a secret ballot election before an agency must bar
gain with a representative [H 9474]__________________  1047

Bar certain statements from constituting or being evidence 
of an unfair labor practice or justification for setting 
aside an election under certain circumstances [H 9474] __ 1047
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Frenzel amendment to the Udall substitute amendment, adding 

the Federal Election Commission to the list of agencies ex
cluded from Title VII, was submitted and printed in tho 
Eecord [H 9475]________________________________________  1048

September 12, 1978

Snyder substitute amendment to the Leach amendment, pro
hibiting air traffic controllers from willfully hindering work 
performance or engaging in a strike, work stoppage, or slow
down, was submitted and printed in the Record [H 9613]------ 1048

September 13, 1978

H.R. 11280 was debated in the Committee of the Whole House 
on the State of the Union during which:

Collins substitute amendment for Title VII as reported was
proposed [H 9618]___________________________________  894

Udall substitute amendment for the Collins amend
ment was proposed [H 9625]_____________________  907

Rudd amendment to the tJdall substitute, exclud
ing illegal strikers from the definition of “em- 
jloyee,” was proposed [H 9640] and adopted
;H9641]____________________________________  936

Erlenborn amendment to the Udall substitute, bar
ring Federal Election Commission employees 
from being represented by or affiliated with an 
organization maintaining a political action com
mittee, was proposed [H 9641] and defeated on
a roll call vote, 166-217 [H 9643] _____________  942

Erlenborn amendment to the Udall substitute, 
restricting removal of the FLRA General Coun
sel to that for specified cause only, was proposed
[H 9643] and adopted [H 9644]______________  944

Erlenborn amendment to the Udall substitute, re
quiring resolution of outstanding issues before 
an election is held, was proposed and adopted
[H 9644]___________________________________  944

Erlenborn amendment to the Udall substitute, re
quiring an election before granting exclusive 
recognition, was proposed [H 9644] and adop
ted [H 9645]________________________________  945

Erlenborn amendment to the Udall substitute, ex
cluding from the definition of “labor organiza
tion” an organization which assists or partici
pates in a strike against the Government or an 
angency, was proposed, modified, and adopted
FH9645]______________________ !.________ _ 946

Erlenborn amendment to the Udall substitute, 
striking all of Sections 7113 on national consul
tation rights and 7117(d) on government-wide 
consultation rights, was proposed [H 9645] and 
withdrawn [H 9646]___________________ 1____ 947



As thus amended, the Udall amendment was adopted 
as a substitute for the Collins amendment [H 96531 __ 962 

As thus amended by the Udall substitute as amended, the 
Collins amendment was adopted on a roll call vote, 381-0,
as a substitute for Title VII as reported [ 9653]________ 962

H.Il. 11280 as amended by the CoTQmittee of the Whole was re- 
ported back to the House [H 9669] and adopted [H 96701 _ _ 964 

Ashbrook motion to recommit H.E. 11280 to the House Com
mittee on Post Office and Civil Service was made and defeated
on a roll call vote, 385-10 [H 9670]________________________ 965

Udall unanimous consent request for House consideration of 
S. 2640 as passed by the Senate was made and granted
TH 9671]--------------------------------------------------------------- 967

Udall motion to strike all of S. 2640 after the enacting clause 
and substitute instead H.R. 11280 as passed by the House was
proposed [H 9671] and adopted [H 9703]_________________  967

Udall unanimous consent request that the House insist on its 
amendment to S. 2640 and reauest a conference with the Sen
ate was made and granted FH 9703]__________________  _ 983

Appointment of Mssrs. Nix, Udall, Hanley, Ford of Michigan, 
and Clay, Mrs. Schroeder, Mrs. Spellman, and Mssrs. Der- 
winsky. Eousselot, and Taylor as House conferees on S. 2640 
[H9703]_______________ _________________________________  983

September 14, 1978

Senate agreed to a conference with the House on S. 2640 and ap
pointed Mssrs. Ribicoff, Eagleton, Chiles, and Sasser, Mrs. 
Humphrey, and Messrs. Percy, Javits, Stevens, and Mathias 
as Senate conferees on S. 2640 [S 15121]__________________  1039

September 18 through October 3, 1978 

House-Senate Conference on S. 2640.

September 23, 1978

Statement by Mr. Lehman on House passage of civil service re
form and Title VII [E 5200]_____________________________  983

October 3, 1978

Notice that the House-Senate Conference Committee had ap
proved S. 2640 was printed in the Record [D 1484].

October 4, 1978

S. 2640 as reported by the Conference Committee [Senate Re
port No. 95-1272] was considered and adopted by the Senate 
;S 17082-84]____________________________________________  1039
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S. 2640 as reported by the Conference Committee [House Re- 
)ort No. 95-1717] was suWitted and printed in the Record 
;H 1162^68]________________________________________ —  985

XJdall unanimous consent request to consider the Conference Re
port on S. 2640 the following day was made and denied [H  
11668] _________________________________ ________________  985

October 6, 1978

S. 2640 as reported by the Conference Committee was considered 
and adopted by the House [H 11821-27]___________________  985

October 10,1978

S. Con. Res. 110, making corrections in the enrollment of S. 2640, 
was considered and passed by the Senate [S 18079-80]______ 1041

October 11,1978

S. Con. Res. 110, making corrections in the enrollment of S.
2630, was considered and passed by the House [H 11255-56]__ 989

October 13,1978

S. 2640 was signed by the President [S 19072, D 1561]________ 639

October 14, 1978

Statement by Mr. Ford on the Civil Service Reform Act of 1978 
[H 13605-11]___________________________________________  989

Statement by Mr. Clay on the Federal Labor-Management 
Relations Program [E 5724-25]___________________________ 1001

Statement by Mrs. Schroeder on Civil Service Reform 
[E 5727]--------------------------------------------------------------------------  1002

Statement by Mr. Sasser on the Civil Service Reform Act of
1978 [S 19426-27]_______________________________________  1042
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PUBUC LAW 95-454—OCT. 13, 1978 92 STAT. 1111

Public Law 95-454 
95th G>ngress

An Act
To reform the civil service law*.

Be it enacted by the Senate and House of Repreaentati/vea of the 
Vnited States of America in Congress assembt̂  ̂ IS. 2640]

SHORT TTTLB

Section 1. This Act may be cited as the “Civil Service Reform Act Civil Servic« 
of 1978”. Reform Act o f

TABLE OP C O N T E im  Tulc 1101 note.

Sec. 2. The table of contents is as follows:

TABLB OP CONTENTS
Sec. 1. Short UUe.
Sec. 2. Table of contents.
Sec. 3. Findings and statement of purpose.

TITLB I—MERIT SYSTEM PRINCIPLES 
Sec. 101. Merit system principles; prohibited personnel practices.

TITr.E II—CIVIL SERVICE FUNCTIONS; PERFORMANCE APPRAISAL;
ADVERSE ACTIONS

Sec. 201. OfBce of Personnel Management
Sec. 202. Merit Systems Protection Board and S j^ ia l CounaeL
Sec. 203. Performance appraisals.
Sec. 204. Adverse actions.
Sec. 206. Appeals.
Sec. 206. Technical and conforming amendments.

TITLE III—STAFFING
Sec. 301. Volunteer service.
Sec. 302. Interpreting assistants for deaf employees.
Sec. 303. Probationary period.
Sec. 304. Training.
Sec. 305. Travel, transportation, and subsistence.
Sec. 306. Retirement
Sec. 307. Veterans and preference eligibles.
Sec. 308. Dual pay for retired members of the uniformed services.
Sec. 309. Civil service employment information.
Sec. 310. Minority recruitment program.
Sec. 311. Temporary employment limitation.

TITLE IV—SENIOR EXECUTIVE SERVICB
Sec. 401. General provisions.
Sec. 402. Authority for employment
Sec. 403. Examination, certification, and appointment
See. 404. Retention preference.
Sec. 405. Performance rating.
Sec. 406. Awarding of ranks.
Sec. 407. Pay rates and systems.
Sec. 408. Pay administration.
Sec. 400. Travel, transportation, and subsistence.
Ser*. 410. Leave.
Sec. 411. DiscipUnary actions.
Sec. 41 .̂ Retirement
Sec. 413. Conversion to the Senior Executive Service.
Sec. 414. Limitations 4>n executive positions.
Sec. 415. Effective <late; congressional review.
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TABLB OP,CONTENTS—Continued 
TITLE V—MERIT PAY

Sec. 601. Pay for performance.
Sec. 502. Incentive awards amendments.
Sec. 503. Technical and conforming amendments.
Sec. 604. EffecUve date.

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER PROGRAMS
Sec. 601. Research programs and demonstration projects.
Sec. 602. Intergovernmental Personnel Act amendments.
Sec. 603. Amendments to the mobility program.

TITLE VII—FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS
Sec. 701. Federal service labor>management relations.
Sec. 702. Backpay in case of unfair labor practices and grievances.
Sec. 703. Technical and conforming amendments.
Sec. 704. Miscellaneous provisions.

TITLE VIII—GRADE AND PAY RETENTION
Sec. 801. Grade and pay retention.

TITLE IX—MISCELLAI^EOUS
Sec. 901. Study on decentralization of governmental functions.
Sec. 902. Savings provisions.
Sec. 903. Authorization of appropriations.
Sec. 904. Powers of President unaffected except by express provisions.
Sec. 905. Reorganizations plans.
Sec. 906. Technical and conforming amendments.
Sec. 907. Effective date.

FINDINGS AND STATEMENT OF PURPOSE

5 use 1101 note. S ec. 3. It is the policy of the United States that—
(1) in order to provide the people of the United States with a 

coni^tent, honesty and productive Federal work force reflective 
of the Nation’s diversity, and to improve the quality of public 
service, Federal personnel management should be implemented 
consistent with merit system principles and free from prohibited 
personnel practices;

(2) the merit system principles which shall j^vem in the com
petitive service and in tne executive branch of the Federal Gov
ernment should be expressl}̂  stated to furnish guidance to Federal 
agencies in carrying out their responsibilities in administering the 
public business, and prohibited personnel practices 9hould be 
statutorily defined to enable Federal employees to avoid conduct 
which undermines the merit system principles and the integrity 
of the merit system;

(3 ) Federal employees should receive appropriate protection 
through increasing the authority and powers of tne Merit l^stems 
Protection Board in processing hearings and appeals affecting 
Federal employees;

(4:) the authority and power of the Special Counsel should be 
increased so that the Special Counsel may investigate allegations 
involving prohibited personnel practices and reprisals against 
Federal employees for the lawful disclosure of certain information 
and may file complaints against agency <^cials and employees who 
en ^ ^  in such conduct;

(5) the function of filling positions and other personnel func
tions in the competitive service and in the executive branch should
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be delegated in appropriate cases to the agencies to expedite proc
essing appointments and other personnel actions, with the control 
and oversight of Uiis delegation being maintained by the Office 
of Personnel Management to protect against prohibited personnel 
practices and the use of unsound management practices by the 
agencies;

a Senior Executive Service should be established to provide 
the flexibility needed by agencies to recruit and retain the highly 
competent and qualified executives needed to provide more effec
tive management of agencies and their functions, and the more 
expeditious administration of the public business;

(7) in appropriate instances, pay increases should be based on 
quality of performance rather than length of service;

(8) reseai-ch programs and demonstration projects should be 
authorized to permit Federal agencies to experiment, subject to 
congressional oversight, with new and different personnel man
agement concepts in controlled situations to achieve more efficient 
management of the Government’s human resources and greater 
productivity in the delivery of service to the public;

(9) the training program of the Government should include 
retraining of employees for positions in other agencies to avoid 
separations during reductions in force and the loss to the Govem- 
tnent of the knowledge and experience that these employees pos
sess; and

(10) the right of Federal employees to or^nize, bar^in col
lectively, and participate through labor organizations in decisions 
which affect them, with full regard for the public interest and the 
effective conduct of public business, should be specifically recog
nized in statute.

TITLE I—MERIT SYSTEM PRINCIPLES
MERFT SYSTEM PRINCIPLES; PROHIBrTED PERSONNEL PRACTICES

Sec. 101. (a) Title 5, United States Code, is amended by inserting 
after chapter 21 the following new chapter:

-CHAPTER 23—MERIT SYSTEM PRINCIPLES
**2301. Merit system principles.
**2302. Prohibited personnel practices.
**2303. Prohibited personnel practices in the Federal Bnrean of Investigation.
**2304. ResponsibiUty of the General Accounting Office.
**2305. Coordination with certain other provisions of law.
“ § 2301. Merit s^tem principles 5 USC 2301.

‘‘ (a) This section shall apply to—
“ fl) an Executive agency;
“ (2) the Administrative Office of the United States Courts; 

and
the Government Printing Office.

“ (b) Federal personnel management should be implemented con
sistent with the rollowing merit system principles:

“ (1) R^ruitment should oe from qualified individuals from 
appropriate sources in an endeavor to achieve a work force from 
all segments of society, and selection and advancement should 
be determined solely on the basis of relative ability, knowledge, 
and skills, after fair and open competition which assures that all 
receive equal opportunity.
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“ (2) All employees and applicants for employment should 
receive fair and equitable treatment in all aspects of personnel 
management without regard to political affiliation, raw, color, 
religion, national origin, sex, marital status, age, or handicapping 
condition, and with proper regard for their privacy and con
stitutional rights.

“ (3) Equal pay should be provided for work of eoual value, 
with appropriate consideration of both national and local rates 
paid by employers in the private sector, and appropriate incen
tives and recognition should be provided for excellence in 
performance.

“ (4) All employees should maintain high standards of 
integrity, conduct, and concern for the public interest.

“ (5) The Federal work force should be used efficiently and 
effectively.

“ (6) Employees should be retained.on the basis of the adequacy 
of their performance, inadequate performance should be cor
rected, and employees should be separated who cannot or will 
not improve their performance to meet required standards.

“ (7) Employees should be provided effective eduction and 
training in cases in which sucn education and draining would 
result in better organizational and individual performance.

“ (8) Employees should be—
“ (A) protected against arbitrary action, personal favor

itism, or coercion for partisan political purposes, and 
“ (B) prohibited from using their official authority or influ

ence for the purpose of interfering with or affecting the result 
of an election or a nomination for election.

“ (9) Employees should be protected against reprisal ^or the 
lawful disclosure of informaticm which the employees reascmably 
believe evidences—
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“ (A) a violation of any law, rule, or regulation, or 
; ‘ (B) • . . - .mismanagement, a gross waste of funds, an abui% 

of autnority, or a substantial and specific danger to public 
health or safety.

“ (c) In administering the provisions of this chapter—
/ll/m. “ (1) with respect to a ^  a^ncy (as defined in section 2302(a)

(2) (C) of this title), the fi:^ident shall, pursuant to the authority 
otherwise available under this title, take any action, including 
the issuance of rules, regulations, or directives; and 

“ (2) with respect to any entity in the executive branch which 
is not such an agency or part of such an agency, the head of such 
entity shall, pursuant to authority otherwise available, take any 
action, incluaing the issuance of rules, regulations, or directives; 

which is c<msistent with the provisions of this title and which the 
President or the head, as the case may be, determines is necessary to 
ensure that personnel management is based on and embodies the merit 
system principles.

5 use 2302. “§ 2302, Prohibited personnel practices
Definitioiu. “ (a) (1) For the Durpose of this title, ^prohibited personnel practice’

means any action d^ribed in subsection (b) of this section.
“ (2) For the purpose of this section—

“ (A) ‘pers<Mmel action’ means—
” î) an appointment;
“ (ii) a promotion;



“ (iii) an action under chapter 75 of tliis title or other dis< i- 
plinary or corrective action;

“ (iv) a detail, transfer, or reassignment;
“ (v) a reinstatement;
“ (vi) a restoration;
‘Mvii) a reemployment;
“ (viii) a performance evaluation under chapter 43 of this 

title;
“ (ix) a decision conccrninj  ̂ pa; . bi'ncfits, or awiinls, or 

concerning education or trainniff if the education or training 
may reasonably be expccted to lead to an appointment, pro
motion, performance evaluation, or other action descril)ed 
in this subparagraph; and

‘‘ (x) any other significant change in duties or resi>onsibil- 
ities wliich is inconsistent with the employee’s salary or grade 
level;

wit li respect to an employee in, or applicant for, a covered position 
in an agency;

“ (B) ‘covered position’ means any position in the competitive 
service, a career appointee position in the Senior Executive Serv
ice, or a position in the excepted service, but does not include—

“ (̂ i) a position which is excepted from the competitive 
service because of its confidential, policy-determining, policy
making, or policy-advocating character; or

“ (ii) any position exclud^ from the coverage of this sec
tion by the President based on a determination b  ̂the Presi
dent that it is necessary and waiTanted by conditions of good 
administration.

“ (C) ‘agency’ moans an Executive agency, the Administrative 
Oflico of the United States (̂ ourts, and the Government Printing 
Office, but does not include—

“ fi) a Government corporation;
“ (ii) the Federal Bureau of Investigation, the Central 

Intelligence Agency, the Defense Intelligence Agency, the 
National Security Agency, and, as determined by the Presi
dent, any Executive agency or unit thereof the principal 
function of which is the conduct of foreign intelligence or 
counterintelligence activities; or 

“ (iii) the deneral Accounting Office.
“ (b) Any employee who has authority to take, direct others to take, 

recommend, or approve any personnel action, shall not, with respect to 
such authority—

“ (1) discriminate for or against any employee or applicant for 
employment—

“ (A) on the basis of race, color, religion, sex, or national 
origin, as prohibited under section 717 of the Civil Rights Act 
of 1964 (42 U.S.C. 2000e-16);

“ (B) on the basis of age, as prohibited under sections 12 
and 15 of the Age Discrimination in Employment Act of 
1967 (29 U.S.C. 631,633a);

“ (C) on the basis of sex, as prohibited under section 6(d) of 
the Fair Labor Standards Act of 1938 (29 U.S.C. 206(d));

“ (D) on the basis of hi^ndicapping condition, as prohibited 
under section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791); or

“ (E) on the basis of marital status or political affiliation, 
as prohibited under any law, rule, or regulation;
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“ (2) solicit or consider any recommendation or statement, oral 
or written, with respect to any individual who requests or is under 
consideration for any personnel action unless such recommenda
tion or statement is based on the personal knowledge or records 
of the person furnishing it and consists of—

‘̂ (A) an evaluation of the work performance, ability, 
aptituae, or general qualifications of such individual; or 

“ (B) an evaluation of the character, loyalty, or suitability 
of such individual;

“ (3) coerce the political activity of any person (including the 
providing of any political contribution or service), or take any 
action a^inst any employee or applicant for employment as a 
reprisal for the refusal of any person to engage in such political 
activity;

“ (4) deceive or willfully obstruct any person with i*espect to 
such person’s right to compete for employment;

“ (5) influence any person to withdraw from competition for 
any position for the purpose of improving or injuring the pros
pects of any other person for employment;

“ (6) grant any preference or advantage not authorized by law, 
rule, or regulation to any employee or applicant for employment 
(including defining the scope or manner of competition or the 
requirements for any position) for the purpose or improving or 
injuring the prospects of any particular person for employmont;

“ (7) appomt, employ, promote, advance, or advocate for 
appointment, employment, promotion, or advancement, in or to a 
civilian position any individual who is a relative (as defined in 

5 use 3110. section 3110(a) (3) of this title) of such employee if such position
is in the agency in which sucn employee is serving as a public 
official (as defined in section 3110(a) (2) of this title) or over 
which such employee exercises jurisdiction or control as such an 
official;

“ (8) take or fail to take a personnel action widi respect to any 
employee or applicant for employment as a reprisal for—

“ (A) a disclosure of information by an employee or appli
cant which the employee or applicant reasonably believes 
evidences—

“ (i) a violation of any law, rule, or regulation, or 
“ (ii) mismanagement, a gross waste of funds, an abuse 

of authority, or a substantial and specific danger to public 
health or safety, 

if such disclosure is not specifically prohibited by law and if 
such information is not specifically ronuired bv Executive 
order to be kept secret in the interest of national defense or 
the conduct of foreign affairs; or 

“ (B) a disclosure to the Special Counsel of the Merit Sys
tems Protection Board, or to the Inspector General of an 
agency or another employee designated by the head of the 
agency to receive such disclosures, of information which tlie 
employee or applicant reasonably believes evidences—

“ fi) a violation of any la\\% rule, or regulation, or 
“ (ii) mismanagement, a gross waste of funds, an abuse 

of authority, or a substantial and specific danger to public 
health or safety;

“ (9) take or fail to take any personnel action against any 
employee or applicant for employment as a reprisal for the exerci^ 
of any appeal right granted by any law, rule, or regulation;
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“ (10) discriminate for or against any employee or applicant for 
employment on the basis of conduct which does not adversely affect 
the performance of the employee or ajpplicant or the perform
ance of othei-s; except that nothing m this para^aph shall 
prohibit an agency from taking into account in determining 
suitability or fitness any conviction of the employee or applicant 
for any crime under the laws of any State, of the District of 
Columbia, or of the United States; or

“ (11) take or fail to take any other personnel action if the tak
ing of or faihire to take such action violates any law, rule, or regu- 
lation implementing, or directly concerning, the merit system 
principles contained in section 2301 of this title.

This sub^tion shall not be construed to authorize the withholding of 
information fi*om the Congress or the taking of any personnel action 
against an employee who discloses information to the Congress.

“ (c) The liead of each agency shall be responsible for uie preven
tion of prohibited personnel {practices, for the compliance with and 
enforcement of applicable civil service laws, rules, and regulations, 
and other aspects of personnel management. Any individual to whom 
the head of an agency delegates authority for personnel management, 
or for any aspect thereof, shall be similarly responsible within the 
limits of the delegation.

“ (d) This section shall not be construed to extinguish or lessen any 
effort to achieve equal employment opportunity through affirmative 
action or any right or remedy available to any employee or applicant 
for employment in the civil service under—

“ (1) section 717 of the Civil Eights Act of 1964 (42 U.S.C.
2000e-16), prohibiting discrimination on the basis of race, color, 
religion, sex, or national origin;

“ (2) sections 12 and 15 of the Age Discrimination in Employ
ment Act of 1967 (29 U.S.C. 631, 633a), prohibiting discrim
ination on the basis of age;

“ (3) under section 6(d) of the Fair Labor Standards Act of 
1938 (29 U.S.C. 206(d)), prohibiting discrimination on the basis 
of sex;

“ (4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791), prohibiting discrimination on the basis of handicapping 
condition; or

“ (5) the provisions of any law, rule, or regulation prohibiting 
discrimination on the basis or marital status or politick 
affiliation.

"2303. Prohibited personnel practices in the Federal Bureau of 5 USC 2303.
Investigation

“ (a) Any employ^ of the Federal Bureau of Investigation who has 
authority to take, direct others to take, recommend, or approve any 
personnel action, shall not, with respect to such authority, take or fail 
to take a personnel action with respect to any employee of the Bureau 
as a reprisal for a disclosure of information by the employee to the 
Attorney General (or an employee designated by the Attorney General 
for such purpose) which the employee or applicant reasonably believes 
evidences—

“ (1) a violation of any law, rule, or regulation, or
“ (2) mismanagement,'a gross waste of funds, an abuse of author

ity, or a substantial and specific danger to public health or safety.
For the purpose of this subsection, ‘personnel action’ means any action “Personnel 
described in clauses (i) through (x) of section 2302(a) (2) (A) of this ”
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title with respect to an employee in, or applicant for, a position in the 
Bureau (pother than a position of a confidential, policy-determining, 
policymaking, or policy-advocating character).

“ (b) The Attorney General shall prescribe regulations to ensure that 
such a personnel action shall not be taken a^inst an employee of the 
Bureau as a reprisal for any disclosure of information described in 
subsection (a) of this section.

“ (c) The President shall provide for the enforcement of this section 
in a manner consistent with the provisions of section 1206 of this title.
"§2304. Responsibility of the General Accounting Office

“ (a) If requested by either House of the Congress (or any commit
tee thereof), or if considered necessary by the Comptroller General, 
the General Accounting Office shall conduct audits and review’s to 
assure compliance with the laws, rules, and regulations governing 
employment in the executive branch and in the competitive service and 
to assess the effectiveness and soundness of Federal personnel 
management.

“ (b) the General Accounting Office shall prepare and submit an 
annual report to the President and the Congress on the activities of 
the Merit Systems Protection Board and the Office of Personnel 
Management. The report shall include a description of—

“ (1) significant actions taken by the Board to carry out its func
tions under this title; and

“ (2) significant actions of the Officc of Personnel Afanagement, 
including an analysis of whether or not the actions of the Office 
are in accord with merit system principles and free from pro
hibited personnel practices.

5 use 2305. "§ 2305. Coordination with certain other provisions of law
“Xo pi-ovision of this chapter, or action taken under this chapter, 

shall be construed to impair the authorities and responsibilities set 
forth in section 102 of the National Security Act of 1947 (61 Stat, 495; 
50 U.S.C. 403), the Central Intelli^nce Agency Act of 1949 (C3 Stat. 
208; 50 U.S.C. 403a and following), the Act entitled ‘An Act to pro
vide certain administrative authorities for the National Security 
Agency, and for other purposes’, approved May 29,1959 (73 Stat. 63; 
50 U.S.C. 402 note), and the Act entitled ‘An Act to amend the Tnternal 
Security Act of 1950’, approved March 26, 1964 (78 Stat. 168; 50 
U.S.C. 831-835).”.

(b) (1) The table of chapters for part III of title 5, United States 
Code, is amended by adding after the item relating to chapter 21 the 
following new item:
“23. Merit system principles............................................................................  2301^

(2) Section 7153 of title 5, United States Code, is amended—
(A) by striking out “Physical handicap” in the catchline and 

inserting in lieu thereof “Handicapping condition” ; and
(B) by striking out “physical handicap” each place it anpeai-s 

in the text and inserting in lieu thereof “handicapping coitdition”.

TITLE II—CIVIL SERVICE FUNCTIONS; PERFORMANCE 
APPRAISAL; ADVERSE ACTIONS

OFFICE OF PERSONNEL MANAGEMENT

Sec. 201. (a) Chapter 11 of title 5, United States Code, is amended 
to read as follows:
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“CHAPTER 11—OFFICE OF PERSONNEL MANAGEMENT
"Sec.
"1101. Oflice of Personuel Management.
“1102, Director; Deputy Director; Associate Directors.
“1103. Functions of the Director.
*’1104. Delegation of autiiority for personnel management.
**1105. Administrative procedure.
•"§1101. Office of Personnel Management 5 USC l i o i .

‘‘The Office of Personnel Management is an independent establish
ment in tlie executive branch. The Office shall have an official seal, 
which shall be judicially noticed, and shall have its principal office in 
the District of Columbia, and mixy have field offices in otlier appropri
ate locations.
"§1 1 0 2 . Director; Deputy Director; Associate Directors 5 USC 1102.

‘‘ (a) There is at the head of the Office of Personnel Management a 
Director of the Office of Pei*sonnel Management appointed by the 
President, by and with the advice and consent of the Senate. The term 
of office of an>; individual appointed as Director shall be 4 years.

“ (b) There is in the Office a Deputy Director of the Office of Person
nel Management appointed by the President, by and with the advice 
and consent of the Senate. Tlie Deputy Director shall perform such 
functions as the Director may from time to time prescrilx* and .<̂hall act 
as Dii-exjtor during the absence or disability of the Director or wlien 
the office of Director is vacant.

“ (c) No individual shall, while serving as Director or Deputy Dii*e<;- 
tor, serve in any other office or po.sition in tlie Government of the 
United States except as otherwi.se providexi by law or at the direction 
of the Pi'osident. The Director and Deputy Director shall not recom
mend any individual for appointment to any position (other than 
Deputy Director of the Office) which requires the advice and consent 
of the Senate.

“ (d) There may be within the Office of Personnel Management not 
more than 5 A.««ociate Directors, as determined from time to time by 
the Din‘ctor. Each Associate Director shall be appointed by the 
Director.
^̂ §110̂  Functions of the Director 5 USC 1103.

“ (a) The following functions are vested in the Director of the Office 
of Personnel Management, and shall be performed by the Director, or 
subject to section 1104 of this title, by such employees of the Office as 
the Dirwtor desi^ates:

“ (1) securing accuracy, uniformity, and justice in the functions 
of the Office;

“ (2) appointing individuals to be employed by the Office;
“ (3) directing and supervising employees of the Office, dis

tributing business among employees and organizational units of 
the Office, and directing the internal management of the Office;

“ (4) dii-ecting the preparation of requests for appropriations 
for the Offiĉ  and the use and expenditure of funds by the Office;

“ (5) executing, administering, and enforcing—
“ (A) the civil service rules and regidations of the President 

and the Office and the laws governing the civil service; and 
“ (B) the other activities of the Office including retii*emcnt 

and classification activities;; 
except with resiKict to functions for which the Merit Systems Pro
tection Board or the Special Coun.sel is primarily responsible;
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“ (6) reviewing the operations under chapter 87 of this title; 
^(7) aiding the President, as the President may request, in 

preparing sudi civil service rules as the President prescribes, and 
otherwise advising the President on actions which may be taken 
to promote an efficient civil service and a systematic application 
of the merit system principles, including recommending policies 
relating to the selection, promotion, transfer, performance, pay, 
conditions of service, tenure, and separation of employees: and 

“ (8) conducting, or otherwise providinjg for tne conduct of. 
studies and research under chapter 47 of this title into methods of 
assuring improvements in personnel management.

“ (b) (1) The Director shall publish in the Federal Register general 
notice of any rule or re^ilation which is proposed by uie Office and 
the application of which does not apply solely to tne Office or its 
employees. Any such notice shall include the matter required under 
section 553(b) (1), (2 ),and (3) of this title.

“ (2) The Director shall take steps to enstire that^
“ (A) any proposed rule or regulation to which paragraph (1) 

of this subsection applies is i>osted in offices of Federal agencies 
maintaining copies of the Federal pei-sonnel regulations; and 

“ (B) to the extent the Director determines appropriate and 
practical, exclusive representatives of employees anected by such 
proposed rule or regulation and interested members of the public 
are notified of such proposed rule or regulation.

“ (3) Pai-agraphs (1) and (2) of tWs subsection shall not apply to 
any proposed rule or regulation which is temporary in nature and 
which is necessai7  to be implemented expeditiously as a result of an 
emergency.
"§ 1104. Delegation of authority for personnel management

“ (a) Subject to subsection (b) (3) of this section—
“ (1) the President may delegatê  in whole or in part, authority 

for personnel mana^ment functions, including authority for 
competitive examinations, to the Director of the Office of Person
nel Management; and 

“ (2) the Director may delegate, in whole or in part, any func
tion vested in or aelegated to the Director, including 
authority for comwtitiye examinations (except competitive 
examinations for administrative law judg^ appointed under 
s^ion 3105 of this title), to the heads of agencies in the execu
tive branch and other agencies employing persons in the com
petitive service;

except that the Director may not delegate authority for competitive 
examinations with lespect to positions that have requirements which 
are common to agencies in the Federal Government, other than in 
exceptional cases in which the interests of economy and efficiency 
require such delegation and in which such delegation will not weaken 
the application or the merit system principles.

“ (b) (1) The Office shall establish standards which shall apply to 
the activities of the Office or any other agency under authority dele
gated under subsection (a) of this section.

“ (2) The Office shall establish and maintain an oversight program 
to ensure that ax̂ tivitî  under any authority delegated under sut^ec- 
tion (a) of this section are in accordance with the merit system 
principles and the standards established under paragraph (1) of 
this subsection.
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“ (3) Nothing in subsection â) of this section shall be construed 
as affecting the responsibility oi the Director to prescribe regulations 
and to ensui'e compliance with the civil service laws, rules, and regu
lations.

“ (c) If the Office makes a written finding, on the basis of informa
tion obtained under the program established under subsection (b) (2) 
of this section or otherwise, that any action taken by an agency 
pursuant to authority delegated under subsection (a)(2) o f this 
section is contrary to any law, rule, or regulation, or is contniry to 
any standard estal>lishod under subsection (b) (1) of this section, the 
agency involved shall take any corrective action the Office may 
i-equire.
“§1105, Administrative procedure 5 USC 1105.

‘ Ŝubject to section 1103(b) of this title, in the exercise of the func
tions aligned under this chapter, the Diiwtor shall be subject to 
subsections (b), (c), and (d) of section 553 of this title, notwith- 5 USC 553. 
standing subsection (a) of such section 553.”.

(b) (1) Section 5313 of title 5, United States Code, is amended by 
inseiting at the end thereof the following new pai-agraph:

‘••(24) Director of the Office of Pei*sonnel Management.”.
(2) Section 5314 of such title is amended by inserting at the end 5 USC 5314. 

thereof the following new paragi'aph:
“ (68) Deputy Director of the Office of Personnel Manage

ment.”.
(3) Section 5316 of such title is amended by inserting after para- 5 USC 5316. 

graph (121) the following:
“ (122) AsscKiate Dii-ectors of the Office of Personnel Manage

ment (5).”.
(c)(1) The heading of part TI of title 5, United States Code is 

amended by striking out “THE UNITED STATES CIVIL SERV
ICE COMMISSION” and inserting in lieu thereof “CIVIL SERV- 
ICE FUNCTIONS AND RESPONSIBILITIES”

(2) The item relating to chapter 11 in the table of chapters for part
II of such title is amended by striking out “Organization” and insert
ing in lieu thereof “Office of Personnel Management”.

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL COUNSEL

Sec. 202. (a) Title 5, United States Code, is amended by inserting 
after chapter 11 the following new chapter:
“CHAPTER 12—MERIT SYSTEMS PROTECTION BOARD 

AND SPECIAL COUNSEL
-Sec.
“1201. Appointment of members of the Merit Systems Protection Board.
“1202. Term of office; tilling vacancies; removal.
“1203. Chairman ; Vice Chairman.
“1204. Special Counsel; appointment and removal.
**1205. Powers and functions of the Merit Systems Protection Board and SiKK'inl 

Counsel.
“1206. Authority and responsibilities of the Special Counsel.
“1207. Hearings and decisions on complaints filed by the Special Counsel.
“1208. Stays of certain jiersonnel action.s.
“1209. Information.

1201. Appointment of members of the Merit Systems Protection 5 USC 1201. 
Board

“The Merit Systems Protection Hoard is composed of 3 members 
appointed by the President, by and with the advice and consent of 
the Senate, not more than 2 oJ whom may be adherents of the same
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political party. The Chairman and members of the Board shall be 
individuals who, by demonstrated ability, background, training, or 
experience are especially (malified to catry out the functions of the 
Board. No member of the Board may hold another office or iK>sition 
in the Government of the United States, exc^t as otherwise provided 
by law or at the direction of the President. The Board shall have an 
official seal which shall be judicially noticed. The Board shall have 
its princii)al office in the District of Columbia and may have field 
offices in otlier appropriate locations.

5 use 1202. 1202. Term of office, filling vacancies; removal
“ (a) The term of office of each member of the Merit Systems Pro

tection Board is 7 years.
“ (b) A member appointed to fill a vacancy occurring before the end 

of a term of office of his predecessor serves for the remainder of that 
term. Any appointment to fill a vacancy is subject to the requirements 
of section 1201 of this title.

“ (c) Any member appointed for a 7-year term may not bo reap
pointed to any following term but may continue to serve beyond the 
expiration of the term until a successor is appointed and has qualified, 
except that such member may not continue to serve for more than one 
year after the date on which the term of the member would otherwise 
expire under this section.

“ (d) Any member may be removed by the President only for 
inefficiency, neglect of duty, or malfeasance in office.

5 use 1203. “§1203. Chairman; Vice Chairman
“ (a) The President shall from time to time, appoint, by and with 

the advice and consent of the Senate, one of the members of the Merit 
Systems Protection Board as the Chairman of the Board. The Chair
man is the chief executive and administrative officer of the Board.

“ (b) The President shall from time to time designate one of the 
members of the Board as Vice Chairman of the Board. During the 
absence or disability of the Chairman, or when the office of Chairman 
is vacant, the Vice Chairman shall perform the functions vested in the 
Chairman.

“ (c) During the absence or disability of both the Chairman and 
Vice Chairman, or when the offices of Chairman and Vice Chairman 
are vacant, the remaining Board member shall perform the functions 
vested in the Chairman.

5 use 1204. "§ 1204. Special Counsel; appointment and removal
“The Special Counsel of the Merit Systems Protection Board shall 

be appomted by the President from attorneys, by and with the advice 
and consent of the Senate, for a term of 5 years. A Special Counsel 
appointed to fill a vacancy occurring before the end of a term of office 
of his predecessor serves for the remainder of the term. The Special 
Counsel may be removed by the President only for inefficiency, neglect 
of duty, or mal feasance in office.

5 use 1205. “§ 1205. Powers and functions of the Merit Systems Protection
Board and Special Counsel

“ (a) The Merit Systems Protection Board shall—
“ (1) hear, adjudicate, or provide for the hearing or adjudica

tion, of all matters witjiin the jurisdiction of the Board under this 
title, section 2023 of title 38, or any other law, rule, or regulation, 
and, subject to otherwise applicable provisions of law, take final 
action on any such matter;

92 STAT. 1122 PUBLIC LAW 95-454—OCT. 13, 1978
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“ (2) order any Federal agency or employee to comply with 
any order or decision issued by the Board under the authority 
granted under paragraph (1) of this subsection and enforce com
pliance with any sudi order;

“ (3 ) conduct, from time to time, special studies relating to the 
civil service and to other merit systems in the executive branch, 
and report to the President and to the Congress as to whether 
the public interest in a civil service free of prohibited personnel 
practices is being adequately protected; and

“ (4) review, as provided in subsection (e) of this section, rules 
jind regulations of the Office of Personnel Management.

“ (b) (1) Any member of the Merit Systems Protection Board, the 
Special Counsel, any administrative law judge appointed by the Board 
under section 3105 of this title, and any employee of the Board desig- 5 USC 3105. 
nated by the Board may administer oaths, examine witnesses, take dep
ositions, and receive evidence.

“ (2) Any meml̂ er of the Board, tlie Special Counsel, and any 
administrative law judge appointed by the Board under section 3105 
of this title may—

“ (A) issue subpenas requiring the attendance and testimony Subpenis. 
of witnesses and the production of documentary or other evidence 
from any place in the United States or any territory or possession 
thereof, the Commonwealth of Puerto Kico, or the District of 
Columbia; and

“ (B) order the taking of depositions and order responses to 
written interrogatories.

“ (3J Witnesses (whether appearing vohmtarily or under subpena) Witnesses, 
shall DC paid the same fee and mileage allowances which are paid 
subpenaed witnesses in the courts of the United States.

“ (c) In the case of contumacy or failure to obey a subpena issued 
under subsection (b) (2) of this ^ction, the United States district 
court for the judicial district in which the person to whom the subpena 
is addressed resides or is served may issue an order requiring such 
person to appear at any designated place to testify or to produce 
documentary or other evidence. Any failure to obey the order of the 
court may bp punished by the court as a contempt thereof.

“ (d) (1 ) In any proceeding under subsection (a) (1 ) of this section, 
any member of the Board may request from the Director of the Office 
of Personnel Management an advisory opinion concerning the inter
pretation of any rule, regulation, or other policy directive promul
gated by the Office of Personnel Management.

“ (2) In enforcing compliance with any order under subsection (a)
(2) of this section, the Board may order that any employee charged 
with complying with such order, other than an employee appointed 
by the President by and with the advice and consent of the Senate, 
shall not be entitled to receive payment for service as an empWee 
during any period that the order has not been complied with. The 
Board shall certify to the Comptroller General of the United States 
that such an order has been issued and no payment shall be made out 
of the Treasury of the United States for any service specified in such 
order.

“ (3) In carrying out any study under subsection (a)(3) of this 
section, the Board shall make such inquiries as may be necessary and, 
unless otherwise prohibited by law, shall have access to {^rsonnel 
records or information collected by the Office and may require addi 
tional reports from other agencies as needed.
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“ (e) (1) At any time after the effective date of any rule or regula
tion issued by the Director in carrying out functions under section 
1103 of this title, the Board shall review any provision of such rule 
or regulation-^

“ (A) on its own motion;
“ (B) on the granting by the Board, in its sole discretion, of 

any petition for such review filed with the Board any intere^ed 
person, after consideration of the petition by the Board; or 

“ (C) on the filing of a written complaint by the Special Coun
sel requesting such review.

“ (2) In reviewmg any provision of any rule or regulation pursuant 
to this subsection the Board shall declare such provision—

‘̂ (A) invalid on its face, if the Board determines that such 
provision would, if implemented b  ̂ any agency, on its face, 
require any employee to violate section 2302(b] of this title; or 

“ (B) invalidly implemented by any agency, it the Board deter
mines that such provision, as it h^ been implemented by the 
agency through any ^rsonnel action taken by the agency or 
through any policy adopted by the agency in conformity with 
such provision, has required any employee to violate section 2302
(b) of this title.

“ (3) (A) The Director of the Office of Personnel Management, and 
the head of any agency implementing any provision of any rule or reg
ulation under review pursuant to this subsection, shall have the right 
to participate in such review.

“ (B) Any review conducted by the Board pursuant to this sub
section shall be limited to determining—

“ H) the validity on its face of the provision under review; and 
“ (ii) whether the provision under review has been validly 

implemented.
“ (C) The Board shall reouire any agency—

“ (i) to cea^ compliance with any provisions of any rule or 
regulation which the Board declares under this subsection to be 
invalid on its face; and 

“ (ii) to correct any invalid implementation by the agency of 
any provision of any rule or regulation which the Board declares 
under this subsection to have b^n invalidly implemented by the 
agency.

“ (f) The Board may delegate the performance of any of its admin
istrative functions unaer this title to any employee ot  the Board.

“ (g) The Board shall have the authority to pi^ribe such regula
tions as may be necessary for the performance of its functions. The 
Board shall not issue advisory opinions. All regulations of the Board 
shall be published in the Federal Register.

“ (h) Except as provided in section 518 of title 28, relating to litiga
tion before the Supreme Court, attorneys designated by the Chairman 
of the Board may appear for the Board, and represent the Board, in 
any civil action brought in connection with any function carried out 
by the Board pursuant to this title or as otherwise authorized by law.

“ (i) The Chairman of the Board may appoint such personnel as 
may be necessaiy to perform the functions of the Board. Any appoint
ment made under this subsection shall comply with the provisioms of 
this title, except that such appointment shall not be subject to the 
approval or supervision of the Office of Personnel Management or the 
Executive Office of the President (other than approval required under

of chapter 33 o f  this f
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“ (]) The Board shall prepare and submit to the President, and, at 
the same time, to the appropriate committees of Congress, an annual 
bud^t of the expenses and other items relating to the Board which 
shall, as revised, be included as a separate item in the budget required 
to be transmitted to the Congress under section 201 of the Budget and 
Accounting Act, 1921 (31 IT.S.C. 11).

(kJ The Board shall submit to the President, and, at the same time, Recommcnd*. 
to eacn House of the Congress, any legislative recommendations of **<>"*» submitul 
the Board relating to any of its functions under this title. President and

120  ̂ Authority and responsibilities of the Special Counsel
“ (a) (1) The Special Counsel shall receive any allegation of a pro

hibited personnel practice and shall investigate the allegation to the 
extent necessary to determine whether there are reasonable grounds to 
believe that a prohibited personnel practice has occurred, exists, or is 
to be taken.

“ (2) If the Special Counsel terminates any investigation under 
paragraph (1) of this subsection, the Special Counsel snail prepare 
and transmit to any person on whose allegation the investigation was 
initiated a written statement notifying the person of the termination 
of the investigation and the reasons therefor.

“ (3) In addition to authority granted under paragraph (1) of this 
subi^tion, the Sp^ial Counsel may, in the absence of an allegation, 
conduct an investigation for the purpose of determining Tiî ether 
there are reasonable grounds to believe that a prohibited personnel 
practice has occurred, exists, or is to be taken.

“ (bUl J In any case involving—
‘‘ (A) any disclosure of information by an employee or appli

cant for employment which the employee or applicant reasonably 
believes evidences—

“ (i) a violation of any law, rule, or regulation; or 
“ (ii) mismanagement, a gross waste of funds, an abuse 

of authority, or a substantial and specific danger to public 
health or safety; 

if the disclosure is not specifically prohibited by law and if the 
information is not specifically re<juired by Executive order to be 
kept secret in the interest of national defense or the conduct of 
foreim affairs: or 

“(B) a disclosure W an employee or applicant for employ
ment to the Special Counsel of the Merit Systems Protection 
Board, or to tfte Inspector (general of an agency or another 
employee desi^ated by the head of the agency to receive such 
disclosures of information which the employee or applicant rea
sonably believes evidences—

“ U) a violation of any law, rule, or regulation; or 
*̂ (11) mismana^men^ a gross waste of funds, an abuse of 

authority, or a substantial and specific danger to public health 
or safety;

the identity of the employee or applicant may not be disclosed without 
the consent of the employee or applicant during any investigation 
under rabsection (a) of this section or under paramph (3) of this 
subsection, imless the Special Counsel determines that the disclosure 
of tlie identi^ of the employee or applicant is necessary in order to 
carry out the functions of the Special Counsel.

**(2̂  Whenever the Special Counsel receives information of the 
type described in paragraph (1) of this subsection, the Special Coun
sel shall promptly transmit such information to the appropriate 
agency head*

PUBLIC U W  95-454—OCT. 13, 1978 92 STAT. 1125
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“ (3) (A) In the case of information received by the Special 
under paragraph (1) of this section, if, after such 
cial Counsel determines practicable (but not later than 15 days aTOr 
the receipt of the information), the Special Counsel determmes that 
there is a substantial likelihooa that the information discloses a viola
tion of any law, rule, or regulation, or mismanagement, gross waste 
of funds, abuse of authority, or sub^ntial and specific danger to tnc 
public health or safety, the Special Counsel may, to the extent pro
vided in subparagraph (B) of this paragraph, require the liead of 
the agency to—

Investigatioii. “ (i) conduct an investigation of the information and any
related matters transmitted by the Special Counsel to the head 
of the agency: and

Written report. “ (ii) submit a written report setting forth the finding of the
head of the agency within 60 days after the date on which the 
information is transmitted to the head of the agency or within 
any longer period of time agreed to in writing by the Special 
Counsel.

“ (B) The Special Counsel may require an a^ncy head to conduct 
an investigation and submit a written report under subparagraph (A) 
of this paragraph only if the information was transmitted to the Spe
cial Counsel by—

“ (i) any employee or former employee or applicant for employ
ment in tne agency which the information concerns} or 

“ (ii  ̂ any employee who obtained the information in connection 
with the performance of the employee’s duties and responsibilities.

“ (4) Any report required under paragraph (^B)(A) of this sub
section shall be reviewed and signed by the nead of the agency and 
shall include—

“ (A) a summary of the information with respect to which the 
investigation was mitiated;

“ (B) a description of the conduct of the investigation;
“ (C) a summary of any evidence obtained from the investiga

tion;
“ (D) a listing of any violation or apparent violation of any 

law, rule, or regu la tion; and 
“ (E) a description of any corrcclive action taken or planned as 

a result of the investigation, such as—
“ (i) changes in agency rules, regulations, or practices; 
“ Hi) the restoration of any a^rieved employee;
“ (iii) disciplinary action against any employee; and 
“ (iv) referral to the Attorney Genei*al of any evidence of 

a criminal violation.
“ (5) (A) Any such report shall be submitted to the Congress, to the 

President, and to the Special Counsel for transmittal to the complain
ant. Whenever the Special Counsel does not receive the report of the 
agency head within the time prescribed in paragraph (3)(A )(ii) 
of this subsection, the Special Counsel may transmit a copy of the 
infonnation which was transmitted to the agency head to the Presi- 
dent and to the Congress together with a statement noting the faUure 
of the head of the agency to file the required report.

“ (B) In any case in whic!» evidence of a criminal violation obtained 
by an agencv ni an investigation imder paragraph (3) of this sub- 
section IS referred to the Attorney Greneral—

“ (i) the report shall not be transmitted to the complainant; 
and

92 STAT. 1126 PUBUC LAW 95-454—OCT. 13, 1978
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“ (ii) the a^ncy shall notify the Office of Personnel Manage
ment and the Office of Management and Budget of the referral.

“ (6) Upon receipt of any report of the head of any agency required 
under paragraph (3) (A) (ii) of this subsection, the Special Counsel 
shall review the report and determine whether—

“ (A) the findings of the head of the agency appear reasonable; 
and

“ (B) the agency’s report under paragraph (3) (A) (ii) of this 
subsection contains the information required under paragraph
(4) of this subsection.

“ (7) Whenever the Special Counsel transmits any information to 
the head of the agency under paragraph (2) of this subsection but 
does not require an investigation under paragraph (3> of this sub
section, the head of the agency shall, within a reasonable time after 
the information was transmitted, inform the Special Counsel, in writ
ing, of what action has been or is to be taken and when such action 
will be completed. The Special Counsel shall inform the complainant
of the report of the agency head. 

“ (8) Except as specifici___  ̂ _ sTOcifically authorized under this subsection, the
provisions of this suosection shall not be considered to authorize dis
closure of any information by any agency or any person which is— 

“ (A) specifically prohibited from disclosure oy any other pro
vision of law; or 

“ (B) specifically required by Executive order to be kept secret 
in the interest of national defense or the conduct of foreign affairs.

“ (9) In any case under subsection (b) (1) (B) of this section involv
ing foreign intelligence or counterintelligence information the dis
closure of which is specifically prohibited by law or by Executive 
order, the Special Counsel shall transmit such information to the 
Permanent Select Committee on Intelligence of the House of Repre
sentatives and the Select Committee on Intelligence of the Senate.

“ (c)(1)(A ) If, in connection with any investigation under this 
section, the Special Counsel determines "that there are reasonable 
grounds to believe that a prohibited personnel practice has occurr^, 
exists, or is to be taken which requires corrective action, the Special 
Counsel shall report the determination together with any findings or 
recommendations to the Board, the agency involved, and to the Office, 
and may report the determination, findings, and recommendations to 
the President. The Special Counsel may include in the report recom
mendations as to what corrective action should be taken.

“ (B) If, after a reasonable period, the agency has not taken the 
corrective action recommended, the Special Counsel may request the 
Board to consider the matter. The Board may order such corrective 
action as the Board considers appropriate, "after opportunity for 
comment by the agency concerned and the Office of Personnel 
Mana^ment.

“ (2) (A) If, in connection with any investigation under this sec
tion, the Special Counsel determines that there is reasonable cause to 
believe that a criminal violation by an employee has occurred, the 
Special Counsel shall report the determination to the Attorney Gen
eral and to the head of the agency involved, and shall submit a copy 
of the report to the Director of tne Office of Personnel Management 
and the Director of the Office of Management and Budget.

“ (B) In any case in which the Special Counsel determines that 
there are reasonable grounds to believe that a prohibited personnel 
practice has occurred, exists, or is to be taken, the Special Counsel 
may proceed with any investigation or proceeding instituted under

Information, 
transmittal to 
congressional 
committees.
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this section notwithstanding that the alleged violation has been 
reported to the Attorney General.

“ (3) If, in connection with any investigation under this section, the 
Special Counsel determines that there is reasonable cause to 
that any violation of any law, rule, or regulation has occurred which 
is not referred to in paragraph (1) or (2) of this subsection, the 
violation shall be reported to the head of the agency involved. Tlui 
Special Counsel shall require, within 30 days of the receipt of the 
report by the agency, a certification by the head of the agency which 
states—

“ (A) that the head of the agency has personally reviewed the 
report; and

“ (B) what action has been, or is to be, taken, and when the 
action will be completed.

Public list <‘ (d) The Special Counsel shall maintain and make available to the
public a list of noncriminal matters referred to heads of agencies 
under subsections (b)(3)(A ) and (c)(3) of this section, together 
with—

Reports. “ (1) reports by the heads of agencies under subsection (b) (3)
(A) of this section, in the case of matters referred under subsec
tion (b ); and

CertificatioDs. “ (2) certifications by heads of agencies under subsection (c)
(3), in the case of matters referred under subsection (c).

The Special Counsel shall take steps to ensure that any such public 
list does not contain any information the disclosure of which is pro
hibited by law or by Executive order requiring that information be 
kept secret in the interest of national defense or the conduct of foreign 
affairs.

“ (e)(1) In addition to the authority otherwise provided in this 
section, t le Special Counsel shall, except as provided in paragraph
(2) of this subsection, conduct an investigation of any allegation 
concerning—

“ (A) political activity prohibited under subchapter III of
5 use 7321. chapter 73 of this title, relating to political activities by Federal

employees;
“ (B) political activity prohibited under chapter 15 of this title, 

relating to political activities by certain State and local officers 
and emplovees;

“ (C) arbitrary or capricious withholding of information pro-
5 use 552. hibited under section 552 of this title, excejpt that the Special

Counsel shall make no investigation under this subs^tion of any 
withholding of foreign intelligence or counterintelligence infor
mation the disclosure of which is specifically prohibited by law 
or bv Executive order;

“ (D) activities prohibited by any civil service law, rule, or regu
lation, including any activity relating to political intrusion in 
personnel decisionmaking; and

“ (E) involvement by any employee in any prohibited discrimi
nation found by any court or appropriate administrative authority 
to have occurred in the course of any personnel action.

“ (2) The Special Counsel shall malke no investigation of any 
allegation of any prohibited activi^ referred to in paragraph (1) (D i 
or (1) (E) of this subsection if the Special Counsel determines that the 
allegation may be resolved more appropriately under an administra
tive appeals procedure.

“ (f) During any investigation initiated under this section, no dis
ciplinary action shall be taken against any employee for any alleged
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prohibited activity under investigation or for any related activity 
without the ̂ proval of the Special Counsel.

“ (g) (1) Except as provided in paragraph (2) of this subsection, if 
the Special Counsel determines that disciplinary action should be 
taken against any employee—

AJ after any investigation under this section, or 
“ (B) on the basis of any knowing and willful refusal or failure 

by an employee to comply with an order of the Merit Systems 
Protection Board, 

the Special Counsel shall prepare a written complaint against the 
employee contaming his determination, together with a statement of 
supporting facts, and present the complaint and statement to the 
employee and the Merit Systems Protection Board in accordance with 
section 1207 of this title.

“ (2) In the case of an employee in a confidential, policy-making, 
policy-determining, or policy-advocating position appointed by the 
President, by and with the advice and consent of the Senate (other 
than an individual in the Foreign Service of the United States), the 
complaint and statement referred to in paramiph (1) of this sub
section, together with any response by the employee, shall be presented 
to the President for appropriate action in lieu of being presented 
under section 1207 of this title.

“ (h) If the Special Counsel believes there is a pattern of prohibited 
pei-sonnel practices and such practices involve matters which are not 
otherwise appealable to the Board under section 7701 of this title, the Post, p. 1138.

1 Counsel may seek corrective action by filing a written com-

Ewith the Board against the agency or employee involved and the 
shall order such corrective action as the Board determines 

necessary.
“ (i) The Sî ecial Counsel may as a matter of right intervene or other

wise participate in any proceeding before the Merit Systems Protec
tion Board, except that the Special Counsel shall comply with the 
rules of the Board and the Special Counsel shall not have any right of 
judicial review in connection with such intervention.

“ (j) (1) The Special Counsel may appoint the legal, administrative, 
and support personnel necesŝ iry to perform the functions of the Spe
cial Counsel.

“ (2) Any appointment made under this subsection shall comply with 
the provisions of this title, except that such ^pointment shall not be 
subject to the approval or supervision of the Onice of Personnel Man
agement or the Executive Office of the President (other than approval 
required under section 3324 or subchapter VIII of. chapter 33 of this 
title). 5 use 3324.

“ (k) The Special Counsel may prescribe regiilations relating to the Pott, p. 1161. 
receipt and investigation of matters under the jurisdiction of the Spe- RepUtions. 
cial Counsel. Such regulations shall be published in the Federal J! j “  
Register. ^

“ (1) The Special Counsel shall not iSvSue any advisory opinion con
cerning any law, rule, or reflation (other than an advisory opinion 
concerning chapter 15 or subchapter III of chapter 73 of this title). 5 USC 1501 et 

“ (m) The Special Counsel shall submit an annual report to the Con- ^  » ^̂ 21. 
gress on the activities of the Special Counsel, including the number, 
types, and disposition of allegations of prohibited personnel practices 
filed with it, investigations conducted by it, and actions initiated by 
it before the Board, as well as a description of the recommendations 
and reports made by it to other agencies pursuant to this section, and 
the actions taken by the agencies as a result of the reports or recom-
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mendations. The report required by this subsection shall inchulo what
ever recommendations for legislation or other action by Congress the 
Special Counsel may deem appropriate.

5 use 1207. “§ 1207. Hearings and decisions on complaints filed by the Special
Counsel

‘̂ (a) Any employee against whom a complaint has been presented 
to the Merit Systems Protection Board under section 1206(g) of this 
title is entitled to—

“ (1) a reasonable time to answer orally and in writing and to 
furnish aflidavits and other documentary' evidence in support of 
the answer;

“ (2) be represented by an attorney or other i-epresentative;
“ (3) a hearing before the Board or an administrative law judge

5 use 3105. g)pointed under section 3105 of this title and designated by the

“ (4)* have a transcript kept of any hearing under paragraph
(3) of this subsection; and

“ (5) a written decision and reasons therefor at the earliest prac
ticable date, including a copy of any final order imposing discipli
nary action.

Final order. «(b) A final order of the Board may impose disciplinary action
consisting of removal, reduction in grade, debarment from Federal 
employment for a period not to exceed 5 years, suspension, reprimand, 
or an assessment of a civil penalty not to exceed $1,000.

“ (c) There may be no administrative appeal from an order of the 
Board. An employee subject to a final order imposing disciplinary 
action under this section may obtain judicial review of the order in 
the United States court of appeals for the judicial circuit in w’hich the 
emplovee resides or is employed at the time of the action.

“ (d) In the case of any State or local officer or employee under
5 use 1501 et chapter 15 of this title, the Board shall consider the case in accord- 

ance with the provisions of such chapter.
5 use 1208. <*§ 1208. Stays of certain personnel actions

“ (a) (1) The Special Counsel may request any member of the Merit 
Systems Protection Board to order a stay of aiiy personnel action for 
16 calendar days if the Special Counsel determines that there are rea
sonable grounds to believe that the personnel action was taken, or is to 
be taken, as a result of a prohibited personnel practice.

“ (2) Any member of the Board requested by the Special Counsel to 
order a stay under paragraph (1) of this subsection shall order such 
stay unless the member determines that, under the facts and circum
stances involved, such a stay would not be appropriate.

“ (3) Unless denied under paragraph (2) of this subsection, any stay 
under this subsection shall be granted within 3 calendar days (exclud
ing Saturdays, Sundays, and legal holidays) after the date of the 
remiest for the stay by the Special Counsel.

‘Vb) Any member of the Board may, on the request of the Special 
Counsel, extend the period of any stay ordered under subsection (a) of 
tliis section for a period of not more than 30 calendar days.

“ (c) The Board may extend the period of any stay granted under 
subsection (a) of this section for any period which the Board considers 
approprmte, but only if the Board concurs in the determination of the 
Special Counsel under such subsection, after an opi)oi*tunity is pro
vided for oral or written comment by the Special Counsel and the 
agency involved.
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- | i m  5 u se  1209.
“ (•) NotwitlKsUndin  ̂tny other provision of law or any rule, regu

lation or policy direttive. any memoer of the Board, or any employee 
of the Boanl designated by the Board, may transmit to the Congress 
on the request of any coniniittee or subcommittee thereof, by report, 
testimony, or otherwise, information and views on functions, respon
sibilities, or other mattei*s relating to the Board, without review, clear
ance, or approval by any other administrative authority.

“ (b) The Board siiall submit an annual report to the President and Report to 
the Congress on its activities, which shall mclude a description of President and 
significant actions taken by the Board to carry out its functions under f  • .
this title. The report shall also i‘eview the significant actions of the 5UbCl20l note. 
Office of Personnel Management, including an analysis of whether the 
actions of the Office of Pei*sonnel Management are in accord w ith merit 
system principles and free from prohimted personnel practices.”.

(b) Any term of office of any member of the Merit Systems Protec
tion Board serving on the effective date of this Act shall continue in 
effect until the term would expire under section 1102 of title 5, United 
States Code, as in effect immediately befoi-e the effective date of this 
Act, and upon expiration of the term, appointments to such office shall 
be made under sections 1201 and 1202 of title 5, United States Code 
(as added by this section).

(c) (1) Section 5314(17) of title 5, United States Code, is amended 
bj striking out “Chairman of the United States Civil Service Commis
sion” and inserting in lieu thereof “Chairman of the Merit Systems 
Protection Board”.

(2) Section 5315(66) of such title is amended by striking out “Mem- 5 USC 5315. 
bers, United States Civil Service Commission” and inserting in lieu
thereof “Meinbei-s, Merit Systems Protection Board”.

(3) Section 5315 of such title is further amended by adding at the 
end thei-eof the following new paragraph:

“ (123) Special Counsel of tne Merit Systems Protection 
Board.”

(4) Paragraph (99) of section 5316 of such title is hereby repealed. 5 USC 5316.
(d) The table of chapters for part IT of title 5, United States Code, 

is amended by inserting after the item relating to chapter 11 the follow
ing new item*:
“12. Merit Systems Protection Board and Special Counsel....................... 1201”.

PERFORMANCE APPRAISAL

Sec. 203. (a) Chapter 43 of title 5, United States Code, is amended 
to read as follows;

‘‘CHAPTER 4S-PERF0RMANCE APPRAISAL
“ SUBCHAPTEK I— GENERAL PROVISIONS

"Sec.
“4301. D efln itioD S .
“4302. Establishment of performance appraisal systems.
“4303. Actions based on unacceptable performance.
“4304. Responsibilities of Office of Personnel Management.
“4805. Regulations.
“§ 4301. Definitions 5 USC 4301.

“For the purpose of this subchapter—
“ (1̂  ‘a^ncy’ means—

“ (A) an Executive agency;
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“ (B) the Administrative Office of the United States Courts; 
and

“ (C) the Grovernment Printing Office; 
but does not include—

“ (i) a Government corporation;
“ (ii) the Central Intelligence Agency, the Defense Intelli

gence Agency, the National Security A^ncy, or aiw Execu
tive agency or unit thereof whicn is designated by the 
President and the principal fimction of which is the conduct 
of foreign intelligence or counterintclligence activities; or 

“ (iii) the General Accounting Office;
“ (2) ‘employee’ means an individiial employed in or under an 

agency, but does not include—
“ (A) an employee outside the United States who is paid 

in accordance with local native prevailing wage rates for the 
area in which employed;

“ (B) an individual in the Foreign Service of the United 
States;

“ (C) a physician, dentist, nurse, or other employee in the 
Department of Medicine and Surgery, Veterans’ Aaministra- 

38 use 4101 et tion w hose pay is fixed under chapter 73 of title 38;
“ (I)) an administrative law judge appointed under sec

tion 3105 of this title;
“ (E) an individual in the Senior Executive Service;

92 STAT. 1132 PUBUC LAW 95-454—OCT. 13, 1978

“ (F) an individual appointed by the President; or
H o y ......................................................, an individual occupying a position not in the comi)cti- 

tive service excluded from coverage of this subchapter by 
regulations of the Office of Personnel Management; and 

“ (3) ‘unacceptable performance’ means performance of an 
employee which fails to meet established performance standards 
in one or more critical elements of such employee’s position.

5 use 4302. 4302. Establishment of performance appraisal systems
“ (a) Each agency shall develop one or more performance appraisal 

systems which—
“ (1) provide for periodic appraisals of job performance of 

employees;
“ (2) encourage employee participation in establishing per

formance standards; and 
“ (3) use the results of performance a])pi'aisals as a basis for 

training, rewarding, reassigning, promoting, reducing in grade, 
retaining, and removing employees;

“ (b) Under regulations which the Office of Personnel Management 
shall prescribe, each [performance appraisal system shall provide for— 

“ (1) establishing performance standards which will, to the 
maximum extent feasible, permit the accurate evaluation of job 
performance on the basis of objective criteria (which may include 
the extent of courtesy demonstrated to the public) related to the 
job in question for each employee or position under the system;

"(2) as soon as practicable, but not later than Cktober 1,1981, 
with respect to initial appraisal periods, and thereafter at the 
beginning of each following appraisal period, communicating to 
each employee the performance standards and the critical elements 
of the employee’s ^ it io n ;

“ (3) evaluating each employee during the appraisal period on 
such standards;
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“ (4) recognizing and rewarding employees whose performance 
so warrants;

“ (5) assisting employees in improving unacceptable perform
ance ; and

“ (6) reassigning, reducing in grade, or removing employees who 
continue to have unacceptable performance but only after an 
opportunity to demonstrate acceptable performance.

§̂4303. Actions based on unacceptable performance
“ (a) Subject to the provisions of this section, an agency may reduce 

in grade or remove an employee for unacceptable performance.
“ (b)(1) An employee whose reduction m grade or removal is pro

posed under this section is entitled to—
“ (A) 30 days’ advance written notice of the proposed action Notice, 

which identifies—

5 use 4303.
Removal or 
reduction in 
gride.

involved in each instance of unacceptable performance;
“ (B) be i-epresented by an attorney or other representative; 
“ (C) a reasonable time to answer orally and in writing; and 
“ (D) a written decision which—

“ (i) in the case of a reduction in grade or removal under 
this section, specifies the instances of unacceptable perform
ance by the employee on which the reduction in grade or 
removal is based, and 

“ (ii) unless proposed by the head of the agency, has been 
concurred in by an employee who is in a higher position than 
the employee who proposed the action.

“ (2) An agency may, under re^ilations prescribed bv the head of 
such agency, extend the notice period under subsection (b) (1) (A) of 
this section for not more than 30 days. An agency may extend the 
notice period for more than 30 days only in accordance with regula
tions issued by the Office of Personnel Management.

“ (c) The decision to retain, reduce in grade, or remove an employee— 
“ (1) shall be made within 30 days after the date of expiration 

of the notice period, and 
“ (2) in the case of a reduction in grade or removal, may be 

based only on those instances of unacceptable performance by the 
employee^

“ (A) which occurred during the 1-year period ending on 
the date of the notice under subsection (b)(1)(A ) of this 
section in connection with the decision; and

“ (B) for which the notice and other I'equirements of this 
section are complied with.

“ (d) If, because of performance improvement by the employee dur
ing the notice period, the employee is not reduced in grade or ppmoved, 
and the employee’s performance continues to be acceptable for 1 year 
from the date of the advance written notice provided under subsection 
(b) (1) (A) of this section, any entry or other notation of the unac
ceptable perfonnance for which the action was proposed under this 
section shall be removed from any agency record relating to the 
employee.

“ (e) Any employee who is a preference eligible or is in the com
petitive seiVice and who has been reduced in grade or removed under 
this section is entitled to appeal the action to the Merit Systems Protec
tion Board under section 7701 of this title.

RepresenUtion. 

Written decision.

Extension of 
notice.

Post p. 1138.

50-952 0 - 7 9 - 4
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5 use 4304.
Technical
•MisUnce.

Review of 
performance 
appraisal system.

“ (f) This section does not apply to—
“ (1) the reduction to the grade previously held of a supervisor 

or managier who has not completod the probationary period under 
5 use 3321. section 3321 (a) (2 J of this title,

“ (2) the reduction in j^ade or removal of an employee in the 
competitive service who is serving a probationary or trial period 
under an initial appointment or who has not completed 1 year of 
current continuous employment under other tlmn a temi>orary 
appointment limited to 1 year or less, or 

“ (3) the reduction in grade or removal of an employee in the 
excepted service who has not completed 1 year of current con
tinuous employment in the same or similar positions.

"§ 4304. Responsibilities of the Office of Personnel Management
“ (a) The Office of Personnel Management shall make technical 

assistance available to agencies in the development of performance 
appraisal systems.

"(b) (1) The Office shall review each performance appraisal system 
developed by any agency under this section and determine whether 
the performance appraisal system meets the requirements of this 
subcnapter.

“ (2) The Comptroller General shall from time to time review on 
a selected basis performance appraisal systems established under this 
subchapter to determine the extent to which any such system meets the 
requirements of this subchapter and shall periodically report its find
ing to the Office and to the Congress.

“ (3) If the Office determines tliat a system does not meet the require
ments of this subchapter (including regulations prescribed under 
section 4305), the Office shall direct the agency to implement an appro
priate system or to correct operations under the system, and any such 
agency shall take any action so required.
"§4305. Regulations

“The Office of Personnel Management niay prescribe regulations to 
carry out the purpose of this subchapter.”.

(b) The item i*elating to chapter 43 in the chapter analysis for part
III of title 5, United States Code, is amended by striking out “Per
formance Rating” and inserting in lieu thereof “Performance 
Appraisal”.

ADVERSE ACTION'S

Sec. 204. (a) Chapter 75 of title 5, United States Code, is amended 
by striking out subchapters I, II, and III and inserting in lieu thereof 
the following:

“SUBCHAPTER I—SUSPENSION FOR 14 DAYS OR LESS
5 use 7501. «§ 7501. Definitions

“For the purpose of this subchapter—
“ (1) ‘employee’ means an individual in the competitive service 

who is not serving a probationary or trial period under an initial 
appointment or who has completed 1 year of current continuous 
employment in the same or similar positions under other than a 
temporary appointment limited to 1 year or less; and 

“ (2) ‘suspension’ means the placing of an employee, for dis
ciplinary reasons, in a temporary status without duties and pay.

5 use 4305.
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“§ 7502. Actions covered  ̂ 5̂̂ 2.
“This subchapter applies to a suspension for 14 days or leiK, but p. H37.

does not apply to a suspension under section 7521 or 7532 of this title  ̂ 7532.
or any action initiated under section 1206 of this title. P- *
"§ 7503. Cause and procedure

“ (a) Under reflations prescribed by the Office of Personnel Man
agement, an employee may be suspended for 14 days or less for such 
cause as will promote the efficiency of the service (including discourte
ous conduct to the public confirmed by an immediate supervisor’s 
report of four such instances within any one-year period or any other 
pattern of discourteous conduct).

“ (b) An employee against whom a suspension for 14 days or less 
is proposed is entitled to—

“ (1) an advance written notice stating the specific reasons for Notice, 
the proposed action;

“ (2) a reasonable time to answer orally and in writing and to 
furnish affidavits and other documentary evidence in support of 
the answer;

“ (3) be lepresented by an attorney or other representative; and Represcnution.
“ (4) a written decision and the specific reasons therefor at the 

earliest practicable date.
“ (c) Copies of the notice of proposed action, the answer of the 

employee if written, a summary thereof if made orally, the notice of 
decision and reasons therefor, and any order effecting tne suspension, 
together with any supporting material, shall be maintainedf 1  ̂ the 
ftgenc}r and shall be furnished to the Merit Systems Protection ^ard  
upon its request and to the employee affected upon the employee’s 
request.
"§7504. Regulations

“The Office of Personnel Management may prescribe regulations to 
carry out the purpose of this subchapt^.

AvaiUbility of 
inforniAtioD.

5 use 7504.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE 
THAN 14 DAYS, REDUCTION IN GRADE OR PAY, OR 
FURLOUGH FOR 30 DAYS OR LESS

“§ 7511. Definitions; application 5 USC 7511.
“ (a) For the purpose of this subchapter—

“ (1) ‘employee’ means—
“ (A) an individual in the competitive service who is not 

serving a probationary or trial period under an initial 
appointment or who has completed 1 year of current contin
uous employment under other than a temporary appointment 
limited to 1 year or less; and 

“ (B) a preference eligible in an Executive agency in the 
excepted senice, and a preference eligible in the United 
States Postal Service or the Postal Rate Commission, who has 
completed 1 year of current continuous service in the same or 
similar positions;

“ (2) ‘suspension’ has the meaning as set forth in section 7501 (2)  ̂  ̂̂
ofthistitleV p. 1134.

“ (3J ‘gpde’ means a level of classification under a position 
classincation system;
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“ (4) p̂ay’ means the rate of basic pay fixed by law or adminis
trative action for the position held by an employee; and 

“ (6) ‘furlough’ means the placing of an employee in a tempo
rary status without duties and pay because of lack of work or 
funds or other nondisciplinary reasons.

“ (b) This subchapter does not apply to an employee—
‘ (̂1) whose appointment is made by and with the advice and 

consent of the Senate;
 ̂(2) whose petition has been determined to be of a confidential, 

policy-determining, policy-making or policy-advocating char
acter bv—

“ (A) the Office of Personnel Management for a position 
that it has excepted from the competitive service; or 

“ (B) the President or the head of an agency for a position 
which is excepted from the competitive service by statute. 

“ (c) The Office may provide for the application of this subchapter 
to any position or group of TOsitions excepted from the competitive 
service by regulation of the Office.

5 use 7512. "§ 7512. Actions covered
“This subchapter applies to—

“ (1) a removal;
“ (2) a suspension for more than 14 days;
“ (3) a reduction m grade;
“ (4) a reduction in pay; and 
“ (6) a furlough of 30 days or less; 

but does not apply to—
“ fA) a suspension or removal under section 7532 of this title, 
“ (B) a reduction-in-force action under section 3502 of this title, 
“ (C) the reduction in grade of a supervisor or manager who 

has not completed the probationary period under section 3321(a)
(2) of this title if such reduction is to the grade held imme^ately 
before becoming such a supervisor or manager,

“ (D) a reduction in grade or removal under section 4303 of this 
title, or

“ (E) an action initiated under section 1206 or 7521 of this title. 
“§ 7513. Cause and procedure 

“ (a) Under regulations prescribed by the Office of Personnel Man
agement, an a^ncy may take an action covered by this subchapter 
against an employ^ only for such cause as will promote the efficiency 
of the service.

“ (b) An employee against whom an action is proposed is entitled 
to-—

“ (1) at least 30 days’ advance written notice, unless there is 
reasonable cause to believe the employee has committed a crime 
for which a sentence of imprisonment may be imposed, stating the 
specific reasons for the proposed action;

“ (2) a reasonable time, but not less than 7 days, to answer orally 
and in writing and to furnish affidavits and other documentary 
evidence in support of the answer;

Representation. “ (3) be represented by an attorney or other representative; and
“ (4) a written decision and the specific reasons therefor at the 

earliest practicable date.
Hearing. “ (c) An agency may provide, by regulation  ̂ for a hearing which

may be in lieu of or in addition to the opportunity to answer provided 
under subsection (b) (2) of this section.

5 use 7532.
5 use 3502.

Post, p. 1146.

Ante, p. 1133.

Ante, p. 1125. 
Post, p. 1137. 
5 use 7513.

Notice.
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^(d) An employee a^inst whom an action is taken under this sec
tion IS entitled to apped to the Merit Systems Protection Board under 
section 7701 of this title.

"*(e) Copies of the notice of proposed action, the answer of the 
employee when written, a summary thereof when made orally, the 
notice of decision and reasons therefor, and any order effecting an 
Mction covered by this subchapter, together with any supporting mate
rial, sliall be maintained by the agency and shall be furnished to the 
Board upon its request and to the employee affected upon the 
employee's request
§̂7514. Regulations
^The Office of Personnel Mana^ment may prescribe regulations to 

carry out the purpose of this suDchapter, except as it concerns any 
matter with resp^t to which the Merit Systems Protection Board may 
prescribe regulations«’\

“SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES
*§ 7S2L Actions against administrative law judges

(̂a) An action ma^ be taken ag|Ednst an administrative law jud
;_x.j — j ------1- xi.-------------------------------^  which t!

. cause established

Pott, p. 1138. 
Availability of 
ipformatioii.

5 use 7514.

5 use 7521.

5 use 3105.

Board on the record
after opjrortunity for hearing before the Board.

“ (b) The actions covered by this section are— 
a removal;

2) a suspension;
31 a reduction in grade;
4) a reduction in pay; and
5) a furlough of 30 days or less; 

but do not include—
“ (A) a suspension or removal under section 7532 of this title; 5 USe 7532.
“ (B) a reduction-in-force action imder section 3602 of this title; 5 USe 3502.

or
“ (C) any action initiated under section 1206 of this title.”. p- 1125.

(b) So much of the analysis for chapter 75 of title 5, United States 
Code, as precedes the items relating to subchapter IV is amended to 
read as follows:

"CHAPTER 75—ADVERSE ACTIONS
“SUBCHAPTEB X—SUSPENSION Or 14 DAYS OR LESS

‘‘Sec.
“7601. Definitions.
“7502. Actions covered.
“76^. Cause and procedure.
“7504. RegulaUons.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, 
REDUCTION IX GRADE OR PAY, OR FURLOUGH FOR 30 DAYS OR LESS

“7511. Definitions; application.
“7512. Actions covered.
*7513. Cause and procedure.
“7514. Regulations.
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**8UBCHAFTBB m —ADMINI8TRATIYB LAW JUDGES 
**7621. Actkms agAinflt admlnistntlT* law Judges.’*

S*c. 206. Chapter 77 of title 6, United States Code, is amended to 
read as follows:

5 use 1138.

Hearing.
Representation.

5 use 3105.

Copies of 
decisions.

Ante, p. 1133.

Ante, p. 1114.

“CHAPTER 77—APPEALS
“Sec.
**7701. Afipellate procedures.
**7702. Actions inTolTiiig discrlmlnatioii.
“7703. Judicial reyiew of decisions of the Merit Systems Protection Board. 
“§770L Appellate procedures

“ (a  ̂ An employee, or ap^icant for employment, may submit an 
app^l to the Merit S^tems Protection Board from any action which 
is apj^lable to the lk>ai\i under any law, rule, or regulation. An 
appellant shall have the right—

“ (1) to a hearing for which a transcript will be kept; and 
“ (2) to be represented by an attorney or other representative. 

Appeals shall be processed in accordance with regulations prescribed 
by the Board.

^̂ (b) The Board ma;p hear any case applied to it or may refer the 
case to an administrative law judge appointed under section 3105 of 
this title or other employee of the Board desi^ated by the Board to 
hear such cases, except that in any case involvmg a removal from the 
service, the case shall be heard by the Board, an employee experienced 
in hearing appeals, or an administrative law judge. The Board, admin
istrative law judge, or other employee (as the case may be) shall make 
a decision after I’eceipt of the written representations of the parties to 
the appeal and after opportimity for a hearing under subsection (a)
(1) of this section. A copy of the decision shall be furnished to each 
party to the appeal and to the Office of Personnel Management.

“ (c) (1) Subject to paragraph (2) of this subsection, the decision of 
the agency shall be sustained under subsection (b) only if the agency’s 
d^ision—

“ (A) in the case of an action based on unacceptable perform
ance described in section 4303 of this title, is supported by sub
stantial evidence, or 

“ (B) in any other case, is supported by a preponderance of the 
evidence.

“ (2) Notwithstanding paragraph (1), the agency’s decision may not 
Ik* sustained under subsection (b) of this section if the employee or 
applicant for employment—

“ (A) shows harmful error in the application of the agency’s 
procedui es in arriving at such decision;

“ (B) shows that the decision was based on any prohibited per
sonnel practice described in ^ction 2302(b) of this title; or 

“ (C) shows that the decision was not in accordance with law. 
“ (d)(1) In any case in which—

“ (A) the interpretation or application of any civil service law, 
rule, or regulation, under the jurisdiction of the Office of Person
nel l̂anagement is at issue in any proceeding under this section; 
and

“ (B) the Director of the Office of Personnel Management is of 
the opinion that an erroneous decision would have a substantial 
impact on any civil service law, rule, or regulation under the juris
diction of the Office;
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Notification.

Decisions.

tlie Director may as a matter of right intervene or otherwise partici
pate in that proceeding before the Board. If the Director exercises his 
right to participate in a proceeding before the Board, he shall do so 
as early in the proceeding as practicable. Nothing in this title shall be 
construed to permit the Office to interfere with the independent deci
sionmaking of the Merit Systems Protection Board.

“ (2) The Board shall promptly notify the Director whenever the 
interpretation of any civil service law, rule, or regulation under the 
jurisdiction of the Office is at issue in any proceeding under this section.

“ (e) (1) Except as provided in section 7702 of this title, any decision 
under subsection (b) of this section shall be final unless—

“ (A) a party to the appeal or the Director pe»iti<ms the lioard 
for review within 30 days after the receipt of the decision ; or 

“ (B) the Board reopens and reconsiders a case on its own 
motion.

The Board, for good cause shown, may extend the 80-(lay period 
referred to in subparagraph (A) of this paragraph. One iiieinber of 
the Board may grant a petition or otherwise direct that a decision be 
reviewed by the full Board. The preceding sentence shall not apply 
if, by law, a decision of an administration Taw judge is required to he 
ttctea upon by the Board.

‘‘ (2) The Director may petition the Board for a review under pjua- 
graph (1) of this subsection only if the Director is of the «pinion that 
the decision is erroneous and will have a substantial impact on any 
civil service law, rule, or regulation under the jurisdiction of the 
Office.

“ (f) The Board, or an administrative law judge or other employee 
of the Board desi^ated to hear a case, may—

“ (IJ consolidate appeals filed by two or more appellants, or 
“ (2) join two or more appeals filed by the same appellant and 

hear and decide them concurrently, 
if the deciding official or officials hearing the cases are of the opinion 
that tlie action could result in the appeals’ being processed more 
expeditiously and would not adversely affc'ct any party.

“ (g)(1) Except as provided in panigrapli (2) of this subsection, 
the Board, or an administrative law judge or other employee of the 
Board designated to hear a case, may require payment by the agency 
involved of reasonable attorney fees incurred by an employee or appli
cant for emplo^nent if the employee or applicant is the prevailing 
party and the Board, administrative law ]udge, or other employee, 
as the case may be, determines that payment by the agency is warraiited 
in the interest of justice, including any case in which a prohibited per
sonnel practice was engaged in by the agency or any case in which the 

action was clearly without merit.

PUBLIC LAW 95-454—OCT. 13, 1978 92 STAT. 1139

Petition for

If an employee or applicant for employment is the prevailing 
party and the decision is based on a finding of discrimination pro
hibited under section 2302(b) (1) of this title, the payment of attorney n̂te, p. 1114. 
fees shall be in accordance with the standards prescribed under section 
70fi(k) of the Civil Bights Act of 1964 (42 U.S.C. 2000e-5(k)).

“ fh) The Board may, by regulation, provide for one or more alter
native methods for settling mattei-s subject to the appellate jurisdic
tion of the Board which shall be applicable at the election of an 
applicant for employment or of an employee who is not in a uiiit for 
which a labor organization is accorded exclusive recognition, and shall 
l>e in lieu of other procedures provided for under this section. A 
decision under such a method shall be final, unless the Board reopens
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and reconsiders a case at the request of the Office of Pei-sonnel Man
agement under subsection (d) of this section.

“ ( i ) ( l)  Upon the submission of any appeal to the Hoard under 
this section, tne Board, through reference to such categories of cases, 
or other means, as it determines appropriate, shall establish and 
announce publicly the date by which it intends to complete action on 
the matter. Such date shall assure expeditious consideration of the 
appeal, consistent with the interests of fairness and other priorities 
of the Board. If the Board fails to complete action on the appeal by 
the announced date, and the expected delay will exceed 30 days, the 
Board shall publicly announce the new date by which it intonus fo 
complete action on the appeal.

Report to “ (2) Not later than March 1 of each year, tlie Board shall submit
Congress. to the Congress a report descril)ing the numlx»r of appeals submitted

to it during the preceding calendar year, tlie number of appeals on 
which it completed action durintr that year, and the number of 
instances during that year in which it failed to conclude a proceeding 
by the date originally announced, together with an explanation of the 
reasons therefor.

‘"(3) The Board shall by rule indicate any other category of sig
nificant Board action which the Board determines should be subject 
to the provisions of this subsection.

“ (4) It shall be the duty of thie Board, an administrative law judce, 
or employee designated by the Board to hear any proceeding under 
this section to expedite to the extent practicable that proceeding.

Regulations. “ ( j )  The Board may prescribe regulations to carry out the pur{)ose
of this section.

5 use 7702. «§ 7702. Actions involving discrimination
“ (a) (1) Notwithstanding any other provision of law, and except as 

provided in paragraph (2) of this subsection, in the case of any 
employee or applicant for employment who—

“ (A) has been effected by an action which the employee or 
applicant may appeal to the Merit Systems Protection Board, and 

“ (B) alleges that a basis for the action was discrimination pro
hibited by—

“ (i) section 717 of the Civil Rights Act of 1964 (42 TT.S.C. 
2000e-16c),

“ (ii) section C(d) of the Fair Labor Standards Act of 1938 
(29 U.S.C. 206(d)),

“ (iii) section 501 of the Rehabilitation Act of 1973 (29 
U.S.C. 791),

“ (iv) sections 12 and 15 of the Age Discrimination in 
Employment Act of 1967 (29 U.S.C. 631,633a), or 

“ (v) any rule, regulation, or policy directive prescribed 
under any provision of laŵ  described in clauses (i) through 
(iv) of this subparagraph, 

the Board shall, within 120 days of the filing of the appeal, decide 
both the issue of discrimination and the appealable action in accord
ance with the Board’s appellate procedures under section 7701 of this 
title and this section.

“ (2) In any matter before an agency which involves—
“ (A) any action described in paragraph (1) (A) of this subsec

tion; and
“ (B) any issue of discrimination prohibited under any provi

sion of law described in paragraph (1)(B) of this subsection;

92 STAT. 1140 PUBLIC LAW 95-454—OCT. 13, 1978
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the agency shall i*esolve such matter within 120 days. The decision 
of the agency in any such matter shall be a judicially reviewable action 
unless the employee appeals the matter to the Board under paragraph 
(1) of this subsection.

“ (3) Any decision of the Board under {paragraph (1) of this sub
section shall be a judicially reviewable action as of—

“ (A) the date of issuance of the decision if the employee or 
^plicant does not file a petition with the Equal Employment 
Opportunity Commission under subsection (b) (1) of this sec
tion, or

**(B) the date the Commission determines not to consider the 
decision under subsection (b) (2) of this section.

“ (b) (1) An employee or applicant may, within 30 days after notice 
of the decision of the Board under subsection (a) (1) of this section, 
petition the Commission to consider the decision.

“ (2) The Commission shall, within 30 days after the date of the peti
tion, determine whether to consider the decision. A determination of 
the Commission not to consider the decision may not be used as evidence 
with i-esi>ect to any issue of discrimination in any judicial proceeding 
concerning that issue.

“ (3) If the Commission makes a determination to consider the deci
sion, the Commission shall, within GO days after the date of the deter
mination, consider the entire record of the proceedings of the Board 
and, on the basis of the evidentiary record before the Board, as sup
plemented under paragraph (4) of this subsection, either—

“ (A) concur in the decision of the Board: or 
“ (B) issue in writing another decision which differs from the 

decision of the Board to the extent that the Commission finds that, 
as a matter of law—

*‘ (i) the decision of the Board constitutes an incorrect inter
pretation of any provision of any law, rule, regulation, or 
policy directive*referred to in subsection (a)(1)(B) of this 
section, or

“ (ii) the decision involving such provision is not supported 
by tiie evidence in the record as a whole.

“ (4) In considering any decision of the Board under this subsection, 
the Commission may refer the case to the Board, or provide on its own, 
for the taking (within such period as permits the Commission to make 
a decision within the 60-dav period prescribed under this subsection) 
of additional evidence to tne extent it considei*s.necessary to supple
ment the record.

“ (5) (A) If the Commission concurs pursuant to paragraph (3) (A) 
of this subsection in the decision of the Board, the decision of the 
Board shall be a judicially reviewable action.

“ (B) If the Commission issues any decision under paragraph (3) (B) 
of this subsection, the Commission shall immediately refer the matter 
to the Board.

“ (c) Within 30 days after receipt by the Board of the decision of 
the Commission under subsection (b) (5) (B) of this section, the Board 
shall consider the decision and—

“ (1) concur and adopt in whole the decision of the Commission;
or

“ (2) to the extent that the Board finds that, as a matter of law.
(A) the Commission decision constitutes an incorrect interpre
tation of any provision of any civil service law, rule, regulation 
or policy directive, or (B) the Commission decision involving
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such provision is not supported by the evidence in the record as a 
whole—

“ (i) reaffirm the initial decision of the Board; or 
“ (ii) reaffirm the initial decision of the Board with such 

revisions as it determines api)ropriate.
If the Board takes the action provided under paragraph (1), the 
decision of the Board shall be a judicially reviewable action.

“ (d)(1) If the Board takes any action under subsection (c)(2) 
of this section, the matter shall be immediately certified to a special 
panel described in paragraph (6) of this subsection. Upon certification, 
the Board shall, within 5 days (excluding Saturdays, Sundays, and 
holidays), transmit to the special panel the administrative record in 
the proceeding, including—

“ (A) the factual record compiled under this section,
“ (B) the decisions issued by the Board and tho Commission 

under this section, and 
“ (C) any transcript of oral arguments made, or legal briefs 

filed, before the Boara or the Commission.
“ (2) (A) The special panel shall, within 45 days after a niatter has 

been certified to it, review the administrative record transmitted to it 
and, on tho basis of the record, decide the issues in dispute and issue 
a final decision which shall be a judicially reviewable action.

“ (B) The special panel shall give due deference to the respective 
expertise of tho Board and Commission in making its decision.

“ (3) The special panel shall refer its decision under paragraph (2) 
of this subsection to the Board and tlio Board shall order any agency to 
take any action appropriate to carry out the decision.

“ (4) The special panel shall permit the employee or applicant who 
brought the complamt and the employing agency to appear before the 
panel to pi esent oral arguments and to present written arguments with 
respect to the matter.

“ (5) Upon application by the employee or applicant, the Commis
sion may issue such interim relief as it determines appropriate to miti
gate any exceptional hardship the employee or applicant might other
wise incur as a result of the certification of any matter under this 
subsection, except that the Commission may not stay, or order any 
agency to review on an interim basis, the action referred to in subsec
tion (a)(1) of this section.

“ (6) (A) Each time the Board takes any action under subsection
(c) (2) of this section, a special panel shall be convened which shall 
consist of—

“ (i) an individual appointed by the President, by and with the 
advice and consent of the Senate, to serve for a term of 6 years as 
chairman of the special panel each time it is convened;

“ (ii) one member of the Board designated by the Chairman of 
the Board each time a panel is convened; and 

“ (iii) one mem^r of the Commission designated by the Chair
man of the Commission each time a panel is convened.

The chairman of the special panel may be removed by the President 
only for inefficiency, neglect of duty, or malfeasance in office.

“ (B) The chairman is entitled to pay at a rate eq̂ ual to the maxi
mum annual rate of basic pay payable under the Greneral Schedule 
for each day he is engaged in the performance of official business on 
the work of the special panel.

“ (C) The Board ana the Commission shall provide such adminis
trative assistance to the special panel as may be necessary and, to the 
extent practicable, shall equally divide the costs of providing tĥ  
administrative assistance.
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*'(e) (1) Notwitlibtanding am other provi>ion o f law, if  at any time 
after—

“ (A) the 120th day following the filing of any matter described 
in subsection (a)(2) of this section witli an agency, there is no 
jvKliciiilly reviowable action under this s=ection or an appeal under 
paragraph (2) of this subsection;

‘‘ (H) the 120th day following the filing of an appeal with the 
Boaid under subsection (a) (1) of this section, there is no judi
cially reviewable action (unless such action is not as the result 
of the filing of a petition by the employee under subsection (b)
(1) of this section); or

‘*(0) the 180th day fo llo w in g  the filing of a petition with the 
Equal Enii)loyment Opportunity Commission under subsection 
(b)(1) of this'title, there is no final agency action under subsection 
(b), (c), or (d) of this section: 

ail eniployeo shall be entitled to file a civil action to the same extent 
and in the same manner as: provided in soction 717(c) of the Civil 
Kights Act of 10(>4 (42 U.S.C. 2000e-lC(c)), section 15(c) of the Age 
Discrimination in Kmployment Act of 10G7 (20 U.S.C. 633a(c)), or 
scction 10(b) of the Fair Labor Standards Act of 1938 (29 U.S.C.
L>lC)(d)).

“ (2) If, at any time after the 120th day following the filing of any 
matter described in subsection (a) (2) of this section with an agency, 
thei-e is no judicially reviewable action, the employee may appeal the 
matter to the Hoard under subsection (a) (1) of tnis section.

“ (3) ^'othing in this section shall be construed to affect the right to 
trial de novo under any provision of law described in subsection (a)
(1) of this section after a judicially reviewable action, including; the 
decision of an agency under subsection (a) (2) of this section.

‘‘ (f) In any case m which an employee is required to file any action, 
appeal, or petition under this section and the employee timely files the 
action, appeal, or petition with an agency other than the agency with 
which tho action, appeal, or petition is to be filed, the employee shall 
be treated as having timelj’ filed the action, appeal, or petition as of 
the date it is filed with the proper agency.
“§ 7703. Judicial review of decisions of the Merit Systems Protec- 5 USC 7703. 

tion Board
‘‘ (a)(1) Any employee or applicant for employment adversely 

affected or aggrieved by a final order or dc'cision of the Merit Systems 
Protecti(m Board may obtain judicial review of the order or decision.

“ (2) The Board sfiall be the named respondent in any proceeding 
brought pursuant to this subsection, unless the employee or applicant 
for employment seeks review of a final order or decision issued by the 
Board under section 7701. In review of a final order or decision issued 
under section 7701. the agency responsible for taking the action 
appealed to the Board shall l>e the named respondent.

(h) (1) Except as provided in paragraph (2) of this subsection, a 
petition to review a final order or final decision of the Board shall 
Ix* filed in the Court of Claims or a United States court of appeals as 
provided in chapters 91 and 158, respectively, of title 28. Kotwith- 28 USC 1491 et 
standing any other jH ovision  of law. any petition for review must be 2341 et seq. 
file<l within 30 days after the date the petitioner received notice of 
the final order or decision of the Board.

“ (2) ( îses of discrimination subject to the provisions of section 
7702 of this title shall be filed under section 717(c) of the Civil Rights 
Act of 1964 (42 U.S.C. 2000e-16(c)), section 15(c) of the Age Dis
crimination in Employment Act of 1967 (29 U.S.C. 633a (c )), and
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section 16(b) of the Fair Labor Standards Act of 1938, as amended 
(29 U.S C. 216(b)), as applicable. Notw^hstandin^ any other pro
vision of law, any such case filed under any such section must be filed 
within 30 days after the date the individual filing the case received 
notice of the judicially reviewable action under such section 7702. 

c) In any case filed in the United States Court of Claims or a
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Unitei States court of appeals, the court shall review the record and 
hold unlawful and set aside any agency action, findings, or conclusions 
found to be—

“ (1) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law;

“ (2) obtained without procedures required by law, rule, or 
reflation having been followed; or

‘‘ (3) unsupported by substantial evidence; 
except that in the case of discrimination brought under any section 
referred to in subsection (b) (2) of this section, the emplovee or appli
cant shall have the right to have the facts subject to trial de novo by 
the reviewingwurt.

“ (d) The Director of the Office of Personnel Management may 
obtain review of any final order or decision of the Board by filing a 
petition for judicial review in the United States Court of Appeals 
for the District of Columbia if the Dir^tor determines, in his discre
tion, that the Board erred in intei preting a civil service law, rule, or 
regulation affecting personnel management and that the Board’s deci
sion will have a substantial impact on a civil service law, rule, regula
tion, or TOlicy directive. If the Director did not intervene in a matter 
before the Board, the Director may not petition for review of a Board 
decision under this section unless the Director first petitions the Board 
for a reconsideration of its decision, and such petition is denied. In 
addition to the named respondent, the Board and all other parties to 
the proceeding before the Board shall have the right to appear in the 
proceeding beiore the Court of Appeals. The granting of the petition 
for judicial review shall be at the discretion of the Court of Appeals.’ .̂

TECHNICAL AND C50NP0RMING AMENDMENTS

Sec. 206. Section 2342 of title 28, United States Code, is amended—
(1) by striking out “and”  at the end of paragraph (4),
(2) by striking out the period at the end of para^ph (6) and 

inserting in lieu thereof “ ; and”, and
(3) by adding at the end thereof the following new paramph:
“ (6) all final orders of the Merit Systems Protection Board

except as provided for in section 7703 (b) of title 5.” .

TITLE III—STAFFING

v o l u n t e e r  s e r v ic e

Sec. 301. (a) Chapter 31 of title 5, United States Code, is amended 
by adding at the end thereof the following new section:

5 use 3111. "§3111. Acceptance of volanteer service
“Student.”  “ (a)  For the purpose of this section, ‘student’ means an individual

who is enrolled, not less than half-time, in a high school, trade school, 
technical or vocational institute, junior college, collcge, university, or 
comparable recognized educational institution. An individual who is 
a student is deemed not to have ceased to be a student during an interim
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between school yeai-s if the interim is not more than 5 months and if 
such individual shows to the satisfaction of the Office of Personnel 
Management that the individual has a bona fide intention of contin
uing to pursue a course of study or training in the same or different 
educational institution during the school ^mester (or other period into 
which the school year is divided) immediately after the interim.

“ (b) Notwithstanding section 3679(b) of t*ne Revised Statutes {SI 
U.S.C. 665(b)), the head of an agency may accept, subject to regula
tions issued by the Office, voluntary service for the United States if 
the service—

“ (1) is performed by a student, with the permission of the 
institution at which the student is enrolled, as part of an a^ncy 
program established for the purpose of providing educational 
experiences for the student;

“ (2  ̂ is to be uncompensated; and
“ (3) will not be used to displace any employee.

“ (c) Any student who provides voluntary service under subsection
(b) of this section shall not be considered a Federal employee for any 
purpose other than for purposes of chapter 81 of this title (relating to 5 USC 810 et seq. 
compensation for injury) and sections 2671 through 2680 of title 28 
(relati^ to tort claims).” .

(b) The analysis of chapter 31 of title 5, United States Code, is 
amended by adding at the end thereof the following new item:
**8111. Acceptance of volunteer service.” .

INTJ31PRETIN0 ASSISTANTS FOR DEAF EMPLOYEES

Sec. 302. (a) Section 3102 of title 5, United States Code, is 
amended—

(1  ̂ by redesignating paramph (4) of subsection (a) as para
graph (5), by striking out *\nd” at the end of paragraph (3), 
and inserting after paragraph (l̂ ) the following new paragraph

‘̂ (4) ‘deaf employee’ means an individual emploved by an 
a^ncy who, in accordance with regulations prescribed by the head 
of the agency, establishes to the satisfaction of the appropriate 
authority of the agency concerned that the employee has a hear
ing impairment, either permanent or temporary, so severe or dis
abling that the employment of an interpreting assistant or assist
ants for the employee is necessary or desirable to enable such 
employee to perform the work of the employee; and ” ;

(2) in sul^ction (b), by inserting “and interpreting assistant 
r assistants for a deaf employee” after “or assistants for a blind
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or i
employee”, and amending the last sentence to read as follows: “A 
reading assistant or an interpreting assistant, other than the one 
employed or assigned under subsection (d) of this section, may 
receive pay for services performed by the assistant by and from 
the blind or deaf employee or a nonprofit organization, without 
regard to section 209 of title 18.” ;

(3) in subsection (c), by inserting “or deaf” after “blind” ; and
(4) by inserting at the end thereof the following new 

subsection:
‘Ud) The head of each agency may also employ or assign, subject to 

section 20̂  ̂ of title 18 and to the provisions ot this title governing 
apnointirient and chapter 51 and snochapter III of chapter 53 of this 
title TOveming classification and pay, such reading assistants for blind 
employees and such interpreting assistants for deaf employees as may 
be necessary to enable such em^oyees to perform their work.”.

5 USC 5101 et 
seq., 5331.
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(b) (1) Th6 analysis of chapter 31 of title 5, United States Code, is 
amended by striking out the item relatinpj to section 3102 and inserting 
in lieu thereof the following:
**3102. Employment of reading assistants for blind employees and interpreting; 

asNistants for deaf employees.’*
(2) The heading for section 3102 of title 5, United States Code, is 

amended to read as follows:
*̂ §3102. Employment of reading assistants for blind employees 

and interpreting assistants for deaf employees’*.
(c) Section 410(b)(1) of title 39, United States Code, is amended 

by inserting after ‘‘open meetings)” a comma and “3102 (employment 
of reading assistants for blind employees and interpreting assistants 
for deaf employees),” .

PROBATIONARY PERIOD

Sec\ 303. (a) Section 3321 of title 5, United States Code, is amended 
to read as follows:
"§3321. Competitive service; probationary period

“ (a) The President may take such action, including the issuance of 
rules, regulations, and directives, as shall provide as nearl3r as condi- 
(ions of good adniinistration warrant for a period of probation—

“ (1) before an appointment in the competitive service becomes 
final; and

“ (2) before initial appointment as a supervisor or manager 
becomes final.

“ (b) An individual—
“ (1) who has been transferred, assigned, or promoted from a 

position to a supervisory or mana^rial position, and 
“ (2) who does not satisfactorily complete the probationary 

period under subsection (a) (2) of this section, 
shaM be returned to a petition of no lower grade and pay than the posi
tion from which the individual was transferred, assigned, or promoted. 
Nothing in this section prohibits an agency from taking an action 
against an individual serving a probationary period under subsection
(a) (2) of this section for cause unrelated to supervisory or managerial 
l>erformance.

“ (c) Subsections (a) and (b) of this section shall not apply with 
resjMct to appointments in the Senior Executive Service.”.

(d) The item in the analysis for chapter 33 of title 5, United States 
(^ode, is Amended to read as follows:
“.3321. Competitive service; probationary period.”.

TRAINING

Sec. 304. Section 4103 of title 5, United States Code, is amended by 
inserting “ (a)” before “ In order to increase” and by adding at the end 
thereof the following new subsection;

“ (b)(1) Notwithstanding any other provision of this chapter, an 
agency may train any employee of the agency to prepare the employee 
for placement in another agency if the head of the agency determines 
that the employee will otherwise be separated under conditions which 
would entitle the employee to severance pay under section 5595 of this 
title.

“ f2) Before undertaking any training under this subsection, the 
heaa of the agency shall obtain verification from the Office of Person-
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nel Management that there exists a reasonable expectation of place
ment in another agency. . . . .  , u XV

(3) In selecting an employee for training under this subsection, the 
head o f  the agency shall consider— , ,

“ (A) the extent to which the current skills, know le^ , and 
abilities of the employee may be utilized in the new position;

“ (B) the employee’s capability to learn skills and acquire 
knowledge and abilities needed in the new pc^tion; and 

“ (C) the benefits to the Grovemment ^ ic h  would result from 
retaining the employee in the Federal service.”.

TRAV’EL, TRANSPORTATION, AND SUBSISTENCE

Sec. 305. Section 5723(d) of title 5, United States Code, is amended 
by striking out “not” .

RETIREMENT

Sec. 306. Section 8336(d)(2) of title 5, United States Code, is 
amended to read as follows:

“ (2) voluntarily, during a period when the agency in which 
the employee is serving is un^rj^ing a major reorganization, a 
major reduction in force, or a ma]or transfer of function, as deter
mined by the Office of Fersonnel Management, and the employee 
is serving in a geog;raphic area designated by the Office

VETERANS AND PREFERENCE ELIOIBLES

Sec. 307. (a) Effective beginning October 1, 1980, section 2108 of 
title 5, United States Code, is amended—

(1) by striking out “and” at the end of paragraph (2) ;
(2) by inserting in paragraph (3  ̂ after “means” the following: 
except as provided in paragraph (4) of this section” ;
(3) by striking out the period at the end of paragraph (3) 

and inserting in lieu thereof a semicolon; and
(4) by adding at the end thereof the following new paragraphs:
“ (4) except for the purposes of chapters 43 and 75 of this title, 5 USC 4301 et 

‘preference eligible' does not include a retired member of the ^  » ^ 
armed forces unless—

“ (A) the individual is a disabled veteran; or 
“ (B) the individual retired below the rank of major or its 

equivalent; and
“ (5) ‘retired member of the armed forces’ means a member or “ Retired member 

former member of the armed forces who is entitled, under statute, ^nned
to retired, i*etirement, or retainer pay on account of service as a 
member.”.

(b)(1) Chapter 31 of title 5, United States Code, is amended by 
adding at the end thereof the following new section:
"§3112. Disabled veterans; noncompetitive appointment 5 USC 3112.

“Under such regulations as the Office of Personnel Management 
shall prescribe, an agency may make a noncompetitive appointment 
leading to conversion to career or career-conditional employment of a 
disabled veteran who has a compensable service-connected disability 
of 30 percent or more.”

(2) The Dii-ector of the Office of Personnel Management shall 38 USC 2014 
include in the reports required by section 2014(d) of title 38, United 
States Code, the same type of information regarding the use of the
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authority provided in sc'ction 3112 of title 5, United States Code (as 
addod by pan^raph (1) of this subsection), as is required by such 
section ^14 with r^p^t to the use of the authority to make veterans 
readjustment appointments.

(3) The analysis of chapter 31 of title 5, United States Code, is 
amended by adding at the end thereof the following new item:
**8112. Disabled veterans; noncompetitive apiwintinent.*’.

(c) Section 3312 of title 6. United States Code, is amended—
(1) by inserting “ (a) ” before “ In” ; and
(2) by adding at the end thereof the following new subsection:

“ (b) If an examining agency determines tliat, on the basis of evi
dence before it, a preference eligible under section 2108(3) (C) of this

5 use 2108. title who has a compensable ser\ ice-connected disability of 30 percent 
or more is not able to fulfill the physical requirements of the position, 
the examining agency shall notify the Office of the determination and, 
at the same time, the examining agency; shall notify the preference eli
gible of the reasons for the determinant ion and of the right to respond, 
within 15 days of the date of the notification, to the Office. The Officc 
shall recjuii-e" a demonstration by the appointing authority that the 
notification was timely st*nt to the preference digible’s last known 
address and shall, before the selection of any other j)crson for the posi
tion, make a final deteniiination on the physical ability of the prefer
ence eli^ble to perform the duties of the position, taking into account 
aiw adoitional information provided in any such response. When the 
Office has completed its review of the proposed disqualification on the 
basis of physical disability, it shall send its findings to the appointing 
authority and the preference eligible, llie appointing authority shall 
comply with the findings of the Office. The functions of the Office 
under this subsection may not be delegated.” .

(d) Section 3318(b) of title 5, United States Code, is amended to 
read as follows:

“ (b) (1) If an appointing authority proposes to pass over a prefer
ence eligible on a certificate in order to select an inaividual who is not 
a preference eligible, such authority shall file written reasons with the 
Office for passing over the preference eligible. The Office shall make 
the reasons presented by the appointing authority part of the record of 
the preference eligible and m&y require Ihe submission of more detailed 
information from the appointing authority in support of the passing 
over of the preference eligible. The Office shall determine the sufficiency 
or insufficiency of the reasons submitted by the appointing authority, 
taking into account any response received from the preference eligible 
imder paragraph (2) of this subsection. AVhen the Office has completed 
its review of the proposed passover, it shall send its findings to the 
appointing authority and to the preference eligible. The appointing 
authority shall comply with the finding of the Office.

“ (2) In the case of a preference elimble described in section 2108(3)
(C) of this title who has a compensable service-connected disability of 
30 percent or more, the appointing authority shall at the same time it 
notifies the C^re under paragra]^ (1) of this subsection, notify the 
preference elisrible of the proposed passover, of the reasons therefor, 
and of his right to respond to such reasons to the Office within 15 days 
of the date of such notificiition. The Office shall, before completing its 
review under paragraph (1) of this subsection, require a demonstra
tion by the appointing authoritv that the passover notification was 
timely sent to the preference eligible’s last known address.

92 WAT. 1148 PIJBUC LAW 13, 1978



“ (3) A  pi-efei'ence eligible not described in nanigruph (*2) of this 
subnotion, or his representative, shall be entitlca, on request, to a copy 
of—

the reasons submitted by the appointing authority in sup
port 01 the proposed passover, and 

“ (B) the findings of the Office.
“ (4) In the case of a preference eligible described in paragraph (2) 

of this subsection, the functions of the Office under this subsection may 
not be delegated.” .

(e) Section 3502 of title 5, United States Code, is amended by strik
ing out subsection (b) and inserting in lieu thereof the following new 
subsections:

“ (b) A preference eligible described in section 2108(3) (C) of this 
title who has a compensable service-connected disability of 30 percent 5 USC 2108. 
or more and whose jKu formance has not been rated unacceptable under 
a ^rformance appraisal system implemented under chapter 43 of this 
title is entitled to be retained in preference to other preference eligibles. 5 USC 4301

“ (c) An employee who is entitled to retention preference and whose 
performance has not been rated unacceptable under a performance 
appraisal system implemented under chapter 43 of this title is entitled 
to be retained in preference to other competing employees.” .

(f) Section 3503 of title 5, United States Code, is amended by strik
ing out in subsection (a) and (b) “each preference eligible employee” 
and inserting in lieu thereof “each competing employee” both places 
it apî ears.

(g) Section 3504 of title 5, United States Code, is amended—
(1) by inserting “ (a)” before “ In” ; and
(2) by adding at the end thereof the following now subsection:

“ (b  ̂ If an examining agency determines that, on the basis of evi
dence before it, a preference eligible described in section 2108(3) (C) 
of this title who has a comj>ensable service-connected disability of 30 
percent or more is not able to fulfill the physical requirements of the 
position, the examining agency shall notify the Office of the determina
tion and, at the same time, the examining agency shall notify the 
preference eligible of the reasons for the determination and of the 
right to respond, w ithin 15 days of the date of the notification, to the 
Office. The Office shall require a demonstration by the appointing 
authority that the notification was timely sent to the preference eli- 
gible’s last known address and shall, before the selection of any other 
person for the position, make a final determination on the pliysical 
ability of the preference eligible to perform the duties of the position, 
taking. into account any additional information providecl in the 
response. When the Office has completed its review of the proposed 
disqiialification on the basis of physical disability, it shall send its
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egatec
(h) (1) Section 3319 of chapter 33 of title 5, iJnited States Code, is Repeal, 

repealed.
(2) The analysis for chapter 33 of title 5, United States Code, is 

amended by striking put the item relating to section 3319.

DUAL PAY FOR RETIRED MEMBERS OF THE UNIFORMED SERVICES

S ec. 308. (a) Section 5532 of title 5, United States Code, relating to 
retired officers of the uniformed services, is amended by redesignating 
subsections (c) and (d) as subsections (d) and (e) and by inserting 
after subsection (b) the following:

5 0 -9 5 2  0 - 7 9  5
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‘•(c) (1) I f any inembcr or former member of a uniformed service 
is receiving retired or retainer pay and is employed m a position the 
annual rate of basic pay for which, when combined with the member’s 
annual rate of i*etired or retainer pay (reduced as provided under sub
section (b) of this section), exceed the rate of basic pav then cur
rently paid for level V  of the Executive Schedule, such member’s 
retired or retainer pay shall be reduced by an amount computed under 
paragraph (2) of uiis subsection. The amounts of the reductions shall 
be deposited to the general fund of the Treasury of the United States.

“ (2) The amount of each reduction under paragraph (1) of this 
subnotion allocable for any pay period in connection with employment 
in a position shall be equal to the retired or retainer pay allocable to 
the pay period (reduced as provided under subsection (b) of this 
section), except that the amount of the reduction may not result in— 

“ (A) the amount of retired or retainer pay allocable to the pay 
period after being reduced, when combined with the basic pay 
tor the employment during the pay period, being at a rate less 
than the rate of basic pay then currently paid for level V of the 
Executive Schedule; or 

“ (B) the amount of retii*ed pay or retainer pay being reduced 
to an amount less than the amount deducted from the retired or 
retainer pay as a result of participation in any survivor’s benefits 
in connection with the retired or retainer pay or veterans insur
ance programs.” .

(b) Section 5531 of title 5, United States Code is amended—
(1) by stnking out paragraph (1) and inserting in lieu thereof 

the following:
“ (1) ‘menu)er’ has the meaning given such term by section 101 

(23) of title 37;” ;
(2) by striking out the period at the end of paragraph (2) and 

inserting in lieu Uiereof “ ; and” ; and
(3) by adding at the end thereof the following new par^raph: 
“ (3) ‘retired or retainer pay’ means retired pay, as defined in

section 8311 (^  of this title, determined without regard to sub- 
paragraphs (B) through (D) of such section 8311(3); eircept 
that such term does not include an annuity* payable to an eligible 
beneficiary of a member or former member of a uniformed service 
under chapter 73 of title 10.”.

(c) Section 5532(d) of title 5, United States Code, as amended by 
subsection (a), is amended—

^1) by striking out “subsection (b) o f ’ ;
(2) by striking out “or retirement” each place it appears and 

inserting in lieu thereof “or retainer” ;
(3) by striking out “a retired officer of a regular component of 

a uniformed service” and inserting in lieu thereof “a member or 
former member of a uniformed service who is receiving retired or 
retainer pay” ; and

(4) in paragraph (1), by striking out “whose retirement was” 
and inserting in lieu thereof “ whose retired or retainer pay is com
puted, in whole or in part,” .

(d) Section 5532(e) of title 5, United States Code, as amended by 
subsection (a), is amended to read as follows :

“ (e) The Office of Personnel Management may, during the 5-year 
Ante, p. n il. period after the effective date of the Civil Service Reform Act of 1978 

authorize excejjtions to the restrictions in subsections (a), (b), and
(c) of this section only when necessary to meet special or emergency 
employment needs which result from a severe shortage of well quali-
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fied candidates in positions of medical officers which otherwise cannot 
be readily met An exception granted by the office with respect to any 
individual shall terminate upon a break in service of 3 days or more.”.

(e) Section 5532(b) of title 5, United States Code, is amended by 
stnkmg out “or retirement” each place it appears and inserting in lieu 
thereof “or retainer”.

( f ) (1) The heading for section 5532 of title 5, United States Code, is 
amended to read as follows:

5532. Employment of retired members of the uniformed serv
ices; reduction in retired or retainer pay’'.

(2) The item relating to section 5532 in the table of sections for 
chapter 55 of title 5, United States Code, is amended to read as follows:
“5532. Employment of retired members of the uniformed services; reduction In 

retired or retainer pay/’.
(g ) (1 )  Except as provided in paragraph (2) o f this subsection, 5 USC 5532 note, 

the amendments made by this section shall apply only with respect
to pay periods beginning after the eflfective date of this Act and only 
with respect to memboi's of the uniformed services who first receive 
retired or retainer pay (as defined in section 5531(3) of title 5, United 
States Code (as amended by this section)), after the effective date of 
this Act.

(2) Such amendments shall not apply to any individual employed 
in a position on the date of the enactment of this Act so lonp as the 
individual continues to hold any such position (disi*egarding any 
break in service of 3 <lays or less) if the individual, on that date, would 
have been entitled to retired or retainer pay but for the fact the indi
vidual does not satisfy any applicable age requirement.

(3) The provisions of section 5532 of title 5, United States (^ode, as 
in effect inuuediately before the effective date of this Act, shall apply 
with respect to any retired officer of a regular component of the uni
formed services who is receiving retired pay on or before such date, or 
any individual to whom paragraph (2) applies, in the same manner 
and to the same extent as if the preceding subsections of this section 
had not been enacted.

CIVIL SERVK'E EMPLOYMENT INFORMATION

Sec. 309. (a) Chapter 33 of title 5, United States Code, is amended 
by adding at the end thereof the following new section:
“§3327. Civil service employment information 5 USC 3327.

“ (a) The Office of Personnel Management shall provide that 
information concerning opportunities to participate in competitive 
examinations conducted by, or under authority delegated by, the Office 
of Personnel Management shall be made available to the employment 
offices of the United States Employment Service.

“ (b) Subject to such regulations as the Office may issue, each agency 
shall promptly notify the Office and the employment offices of the 
United States Employment Service of—

“ (1) each vacant position in the agency which is in the com
petitive service or the Senior Executive Service and for which 
the agency seeks applications from persons outside the Federal 
service, and

“ (2) the period during which applications w’̂ ill be accepted.
As used in this subsection, ‘agency’ means an agency as defined in sec- “Agency.” 
tion 5102(a) (1) of this title other than an agency all the positions in 5 USC 5102. 
which are excepted by statute from the competitive service.”.
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'̂ Underrepres-
enUtion.**

(b) The table of sections for chapter 33 of title 5, United States 
('ode, is amended by inserting after the item relating to section 3326 
the following new item:
"3327. Civil service eniploymeut iDforiiiation.*'

M INORITY RECRUITMENT PROGRAM

Sec. 310. Section 7151 of title .*>, United States Code, is amended -
(1) by striking out. the section heading and inserting in lieu 

thereof the following:
*̂ §7151. Antidiscrimination policy; minority recruitment pro- 

gram";
(2) by inserting after such sectioh heading the following new 

subsection:
“ (a) F"or the purpose of this section—

“ (1) ‘underrepresentation’ means a situation in which the num
ber of members of a minority group designation (determined by 
the Equal Employment Opportunity (;ommission in consultation 
with the Office of Personnel Management, on the basis of the policy 
set forth in subsection (b) of this section) within a category of 
civil service employment constitutes a lower percentage of the total 
number of employees within the employment catejrory than the 
percentage that the minority constituted within the labor force 
of the United States, as determined under the most recent decen
nial or mid-decade census, or current population survey, under 
title 13, and

“ (2) ‘category of civil service eniployment’ means—
“ (A) each grade of the General Schedule described in 

section 5104 of this title;
“ (B) each position subject to subchapter IV of chapter 53 

of tliis title;
“ (C) such occupational, professional, or other groupings 

(includinnr occupational series) within the categories estab
lished under subparagraphs (A) and (B) of this paragraph 
as the Office determines appropriate.*’ ;

(3) by inserting “ (b) ” before “It is the policy” ; and
(4) by adding at the end thereof the following new subsection: 

“ (c) Xot later than 180 days after the date of the enactment of the
Civil Service Beforni Act of i978, the Office of Personnel Management 
shall, by regulation, implement a minority recruitment program which 
shall provide, to the maximum extent practicable—

“ (1) that each Executive agency conduct a continuing program 
for the recruitment of members of minorities for positions in the 
agency to carry out the policy set forth in subsection (b) in a 
manner designed to eliminate underrepresentation of minorities in 
the various categories of civil service employment within the Fed
eral service, with special efforts directed at recruiting in minority 
communities, in educational institutions, and from other sources 
from which minorities can be recruited; and 

“ (2) that the Office conduct a continuing program of—

“ (B) evaluation and ovorsijrht and such recniitinent pro
grams to determine their effectiveness in eliminating such 
minority underrepresentation.
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“ (d) Not later than 60 days after the date of the enactment of the 
Civil Service Reform Act of 1978, the Equal Employment Opportu
nity Commission shall—

“ (1) establish the guidelines proposed to be used in carr̂  
out the program required under subsection (c) of this section; an̂

“ (2) make determinations of underrepresentation which are 
propo^d to be used initially under such program; and 

“ (3) transmit to the Executive agencies involved, to the Office 
of Personnel Management, and to the Congress the determinations 
made under paragraph (2) of this subsection.

“ (e) Not later than January 31 of each year, the Office shall prepare 
and transmit to each House of the Congress a report on the activities 
of the Office and of Executive agencies under subsection (c) of this 
section, including the affirmative action plans submitted under sec
tion 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), the 
personnel data file mamtained by the Office of Personnel Management, 
and any other data necessary to evaluate the effectiveness of the pro
gram for each category of civil service employment and for each 
minority group designation, for the preceding fiscal year, together 
with recommendations for administrative or legislative action the 
Office considers appropriate.” .

PUBLIC LAW 95-454—OCT. 13, 1978 92 STAT. 1153
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TEMPORARY EMPLOYMENT LIM ITATION

SEa 311. (a) The total number of civilian emt 1 in the execu- 5 USC 3101 note.

executive
branch.”

tive branch, on September 30, 1979, on September 30, 1980, and on 
September 30,1981, shall not exceed the number of such employees on 
September 30,1977.

(b)(1) For the purpose of this section, “civilian employees in the “Civilian 
executive branch” means all civilian employees within the executive employees in the 
branch of the Government (other than in the United States Postal 
Service or the Postal Rate Commission), whether employed on a full
time, part-time, or intermittent basis and whether employed on a direct 
hire or indirect hire basis.

(2) (A) Such term does not include individuals participating in 
sp^ial employment programs established for students and disadvan- 
t a ^  youth.

(B) The total number of individuals participating in such programs 
shall not at any time exceed 60,000.

(c) In applying the limitetion of subsection (a) —
(1) part-time civilian employees in excess of the number of 

part-time civilian employees in the executive branch employed on 
September 30̂  1977, may be counted as a fraction which is deter
mined by dividing 40 hours into the average number of hours of 
such employees’ regularly scheduled workweek; and

(2) the number of civilian employees in the executive branch on 
September 30, 1977, shall be determined on the basis of the num- 
W  of such employees as set forth in the Monthly Report of Civil
ian Employment published by the Civil Service Commission.

(d) (1) The provisions of this section shall not apply during a time 
of war or during a period of national emergenr'y declared by tne Con
gress or the President.

(2) (A) Subject to the limitation of subparagraph (B) of this 
paragraph, the President may authorize employment of civilian 
employees in excess of the limitation of siibsection (a) if he deoms 
that such action is necessary in the public interest.
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(B) The President may not, under this paragraph, inci-ease the 
maximum number of civilian employees in the executive branch by 
more than the percentage increase of the population of the United 
States since September 30, 1978, as estimated by the Bureau of the 
Census.

(e) The President shall provide that no inci-ease occurs in the pro
curement of personal services by contract by reason of the enactment 
of this section except in cases in which it is to the financial advantage 
of the Government to do so.

Regulations. (f) The President shall prescribe regulations to carry out the
purposes of this section.

Termination. (g) The provisions of this section shall terminate on January 31,
1981.

TITLE IV—SENIOR EXECUTIVE SERVICE

QBNERAL PROVISIONS

Sec. 401. (a) Chapter 21 of title 5, United States Code, is amended 
by inserting after section 2101 the following new section:

5 use 2101a. “§ 2101a, The Senior Executive Service
“The ‘Senior Executive Service’ consists of Senior Executive Serv- 

Post, p. 1156. ice positions (as defined in section 3132(a) (2) of this title).”.
(d) Section 2102(a) (1) o f title 5, United States Code, is amended—

1̂̂  by striking out “and” at the end of subparagraph (A ) ;
(2i by adding “ and” at the end of subpara^a^ (B ) ; and
(3i by adding at the end thereof the following new subpara

graph:
“ (C) positions in the Senior Executive Service;”.

(c) Section 2103(a) of title 5, United States Code, is amended by 
inserting before the period at the end thereof the following: “or the 
Senior Executive Service”.

(d) Section 2108(5) of title 5, United States Code (as amended in 
Anu, p. 1147. section 307 of this Act), is further amended—

(1) by striking out the period at the end thereof and inserting 
in lieu tnereof a semicolon; and

(2) by adding at the end thereof the following:
“but does not include applicants for, or members of, the Senior Execu
tive Service.”.

(e) The analysis for chapter 21 of title 5, United States Code, is 
amended by inserting after tne item relating to section 2101 the follow
ing new item:
“2101a. The Senior Executive Service.” .
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AUTHORITY FOR EMPLOYMENT

Sec. 402. (a) Chapter 31 of title 5, United States Code, is amended 
by inserting after section 3112 (as added by section 307(b) of this 

Ante, p. 1147. Act), the following new subchapter:

“SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE
5 use 3131. <<§ 3131. The Senior Executive Service

“ It is the purpose of this subchapter to establish a Senior Exec
utive Service to ensure that the executive management of the Govem- 
ment of the United States is responsive to the needs, policies, and goals



of the Nation and otherwise is of the highest quality. The Senior Exec
utive Service shall be administered so as to—

“ (1) provide for a compensation system, including salaries, ben
efits, and incentives, and for other conditions of employment, 
designed to attract and retain highly competent senior 
executives;

“ (2) ensure that compensation, retention, and tenure are con
tinent on executive success which is measured on the basis of 
individual and organizational performance (including such fac
tors as improvements in efficiency, productivity, quality of work 
or service, cost efficiency, and timeliness of performance and suc
cess in meeting equal employment opportunity goals);

“ (3) assure that senior executives are accountable and respon
sible for the effectiveness and productivity of employees under 
them;

“ (4) recognize exceptional accomplishment;
“ (5) enable the head of an agency to reassign senior executives 

to b^t accomplish the agency’s mission;
“ (6) provide for severance pay, early retii-ement, and placement 

assistance for senior executives who ai*(‘ removed from the Senior 
Executive Service for nondisciplinary reasons;

“ (7) protect senior executives from arbitrary or capricious 
actions;

“ (8) provide for program continuity and policy advocacy in 
the management of public programs;

“ (9) maintain a merit personnel system free of prohibited per
sonnel practices:

“ (10) ensure accountability for honest, economical, and effi- 
cent Government;

“ (11) ensure conipliance with all applicable civil service laws, 
rules, and regiilations, including those related to equal employ
ment opportunity, political activity, and conflicts of interest;

“ (12) provide for the initial and continuing systematic develop
ment of highly competent senior executives;

“ (13) provide for an executive system which is guided by the 
public interest and free from improper political interference; and

“ (14) appoint career executives to fill Senior Executive Service 
positions to the extent practicable, consistent with the effect’vo and 
efficient implementation of agency policies and responsibilities.

“§ 3132. Definitions and exclusions 5 USC 3132.
“ (a) For the purpose of this sulx^hapter—

“ (1) ‘agency’ means an Executive agency, except a Government 
corporation and the General Accounting Office, but does not 
include—

“ (A) any agency or unit thereof excluded from coverage 
by the President under subsection (c) of this section; or 

“ (B) the Federal Bureau of Investigation, the Central 
Intelligence A;^ncy, the Defense Intelligence Agency, the 
National Security Agency, as determined by the President, an 
Executive agency, or unit tht'reof. whose principal function 
is the conduct of foi-eign intelligence or counterintelligence 
activities;

/
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“ (2) ‘Senior Executive Service position’ means any position 
in an agency which is in GS-16, 17, or 18 of the General 
Schedule or in level IV or V of the Executive Schedule, or an 
equivalent position, which is not required to be filled by an 
appointment by the President by and with the advice and consent 
of the Senate, and in which an employee—

A) directs the work of an organizational unit;
“ (B) is held accountable for the success of one or more 

specific programs or projects;
“ (C) monitors progress toward organizational goals and 

periodically evaluates and makes appropriate adjustments to 
such goals;

“ (D) supervises the work of employees other than personal 
assistants; or

“ (E) otherwise exercises important policy-making, policy- 
determining, or other executive functions; 

but does not include—
“ (i) any position in the Foreign Service of the United 

States;
“ (ii) an administrative law judge position under section 

3105 of this title; or 
“ (iii) any position in the Drug Enforcement Administra

tion which is excluded from the competitive ^rvice under 
section 201 of the Crime Control Act of 1976 (5 U.S.C. 5108 
note; 90 Stat. 2425);

“ (3) ‘senior executive’ means a member of the Senior Executive 
Service:

“ (4) ‘career appointee’ means an individual in a Senior Execu
tive Service position whose appointment to the position or previous 
appointment to another Senior Executive Service position was 
based on approval by the Office of Personnel Management of the 
executive qualifications of such individual;

“ (5) ‘limited term appointee’ means an individual appointed 
under a nonrenewable appointment for a term of 3 years or less 
to H Senior Executive Service position the duties of which will 
expire at the end of such term;

“ (6) ‘limited emergency appointee’ means an individual 
appointed under a nonrenewable appointment, not to exceed 18 
months, to a Senior Executive Service position established to meet 
a bona fide, unanticipated, urgent need;

“ (7) ‘noncareer appointee’ means an individual in a Senior 
Executive Service position who is not a career appointee, a limited 
term appointee, or a limited emergency appointee;

“ (8) ‘career reserved position’ means a position which is 
required to be filled by a career appointee and which is designated 
under subsection (b) of this section; and

“ (9) ‘general position’ means any position, other than a career 
reserved position, which may be filled by either a career appointee, 
nonoareer appointee, limited emergency appointee, or limited term 
appointee.

“ (b) (1) For the puroose of paragraph (8) of subsection (a) of 
this section, the Office shall prescribe the criteria and regulations gov
erning the designation of career reserved positions. The criteria and 
regulations shall provide that a position shall be designated as a career

PUBLIC LAW 95-454— OCT. 13. 1978
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Review.

reserved position only if the filling of the ̂ sition bv a career appointee 
is necessary to ensure impartiality, or tne public^s confidence in the 
impartiality, of the Grovernment. The head of each agency shall be 
responsible for desimating career reserved positions in such agency in 
accordance with su^ criteria and regulations.

“ (2) The Office shall periodically review general positions to deter
mine whether the positions should be designated as career reserved.
If the Office determines that any such position should be so designated, 
it shall order the agency to make the designation.

“ (3) Notwithstanding the provisions of any other law, any position 
to he designated as a Senior Executive Service position (except a 
position in the Executive Office of the President) which—

“ (A) is under the Executive Schedule, or for which the rate 5 USC 5312. 
of basic pay is determined by reference to the Executive Schedule, 
and

“ (B) on the day before the date of the enactment of the Civil 
Service Reform Act of 1978 was specifically required under sec- p. 1111. 
tion 2102 of this title or otherwise required by law to be in the 
com^titive service, 

shall be designated as a career r^rved position if the position entails 
direct responsibility to the public for the management or operation of 
particular government programs or functions.

“ (4) Not later than March 1 of each year, the head of each agency 
shall publish in the Federal Register a list of positions in the agency 
which were career reserved positions during the preceding calendar 
year.

“ (c) An agency may file an application with the Office setting forth 
reasons why it, or a unit thereof, should be excluded from the coverage 
of this subchapter. The Office shall—

“ (1| review the application and stated reasons,
“ (2) undertake a review to determine whether the agency or 

unit snould be excluded from the coverage of this subchapter, and 
“ (3) upon completion of its review, recommend to the Presi

dent whether the agency or unit should be excluded from the 
coverage of this subchapter.

If the Office recommends that an agency or unit thereof be excluded 
from the coverage of this subchapter, the President may, on written 
determination, make the exclusion for the period determined by the 
President to be appropriate.

“ (d) Any agency or unit which is excluded from coverage under 
sublet ion (c) of this section shall make a sustained effort to oring its 
personnel ^stem into conformity with the Senior Executive Service 
to the extent practicable.

“ (e) The Office may at any time recommend to the President that 
any exclusion previously granted to an agency or unit thereof under 
subsection (c) of this section be revoked. Upon recommendation of the 
OSLcBj the President may revoke, by written determination, any exclu
sion made under subsection (c) of this section.

^ (f) I f -
“ (1) any agency is excluded under subsection (c) of this sec

tion, or
“ (2) any exclusion is revoked under subsection (e) of this 

section,
the Office shall, within 30 days after the action, transmit to the Con
gress written notice of the exclusion or revocation.

Publication in 
Federal Register.

Application for
exclusion
coverage.

Exclusion or 
revocation.

Report to 
Congress.
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5 use 3133. "§3133. Authorization of positions; authority for appointment
“ (a) During each even-n umbo red calendar year, each â rcncy sJiall— 

“ (1) examine its needs for Senior Executive Service positions 
for each of the 2 fiscal years beginning after such calendar y<‘ar; 
and

Written request “ (2) submit to the Office of Personnel Management a writt(‘n
to 0PM. i^uest for a specific number of Senior Executive Service posi

tions for each of such fiscal years.
“ (b) Each agency request submitted under subsection (a) of this 

section shall—
“ (1) be based on the anticipated type and extent of program 

activities and budget requests of the agency for each of the 2 fiscal 
years involved, and such other factors as may be prescribed from 
time to time by the Office; and 

“ (2) identify, by position title, positions which are proposed to 
be designated as or removed from designation as caroer reserved 
positions, and set forth justifications for such proposed actions. 

“ (c) The Office of Personnel Management, in consultation with the 
Office of Management and Budget, shall review the request of eai-h 
agency and shall authorize, for each of the 2 fiscal years cover(‘d by 
requests required under subsection (a) of this section, a specific num
ber of Senior Executive Service positions for each agency.

“ (d )(1) The Office of Personnel Management may, on a written 
request of an agency or on its own initiative, make an adjustment in 
the number of positions authorized for any agency. Each agencv 
request under this paragraph shall be submitted in such form, and shall 
be based on such factors, as the Office shall prescribe.

“ (2) The total number of positions in tne Senior Executive Service 
may not at any time during any fiscal year exceed 105 percent of the 
total number of positions authorized under subsection (c) of this 
section for such fiscal year.

“ (e) (1) Not later than July 1, 1979, and from time to time there
after as the Director of the Office of Personnel Management finds 
appropriate, the Director shall establisli, by rule issued in accordance 
with section 1103(b) of this title, the number of positions out of the 
total number of positions in the Senior Executive Service, as author
ized by this section or section 413 of the Civil Service Reform Act of 

Post, p. 1175. 1978, which are to be career reserved positions. Except as provided in 
paragraph (2) of this subsection, the number of positions required by 
this subjection to be career reserved positions shall not be less than tlie 
number of the positions then in the Senior Executive Service which, 
before the date of such Act, ŵ ere authorized to be filled only through 
competitive civil service examination.

“ (2) The Director may, by rule, designate a number of career 
reserved positions which is less than the number required by paragraph
(1) of this subsection only if the Director determines such les?er num
ber necessary in order to designate as general positions one or more 
positions (other than positions described in section 3132(b) (3) of this 
title) which—

“ (A) involve policymaking responsibilities which require the 
advocacy or management of programs of the President and sup- 
port of controversial aspects of such programs;
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* (̂B) involve significant participation in the major political 
policies of the President; or 

^̂ (C) require the senior executives in the positions to serve as 
TOrsonal assistants of, or advisers to. Presidential appointees 

The Diî ector shall provide a full explanation for his determination in 
each case.
§̂3134. limitations on noncareer and limited appointments
“ (a) During each calendar year, each agency shall—

^(1) examine its needs for employment of noncareer appointees 
for the fiscal ^ear beginning in the following year; and 

“ (2) submit to the Office of Personnel ^lanagement, in accord
ance with regulations prescril^ by the Office, a written request 
for authority to employ a specific number of noncareer appointees 
for such fiscal year.

“ (b) The number of noncareer appointees in each agency shall be 
determined annually by the Office on the basis of demonstrated need 
of the agency. The total number of noncareer appointees in all agen
cies may not exceed 10 percent of the total nun^ber of Senior Executive 
Service positions in all agencies.

“ (c) Sublet to the 10 percent limitation of subsection (b) of this 
section, the Office may adjust the number of noncareer positions author
ized for any agency under sub^tion (b) of this section if emergency 
needs arise that were not anticipated when the original authorizations 
were made.

“ (d) The number of Senior Executive Service positions in any 
agency which are filled by noncareer appointees may not at any time 
exceed the greater of—

“ (1) 25 percent of the total number of Senior Executive Serv
ice positions in the agency; or 

“ (2) the number of positions in the tigen^ which were filled 
on the date of the enactment of the Civil ^rvice Reform Act 
of 1978 by—

“ (A) noncareer executive assi^ments under subpart F 
of part 305 of title 5, Code of Federal Regulations, as in 
effect on such date, or

“ (B) appointments to level IV or V of the Executive 
Schedule which were not required on such date to be made by 
and with the advice and consent of the Senate.

This subsection shall not apply in the c ^  of any agency having 
fewer than 4 Senior Executive Service i>ositions.

“ (e) The total number of limited emergency appointees and limited 
term appointees in all agencies may not exceed 5 percent of the total 
number of Senior Executive Service positions in all agencies.
"§3135. Biennial report

“ (a) The Office of Per^miel Management shall submit to each House 
of the Congress, at the time the budget is submitted by the President 
to the Congress duriM each odd-numbered calendar year, a report on 
the Senior Executive ̂ rvice. T^e reiK>rt shall include^

“ (1) the number of Senior Executive Service positions author
ized for the then current fiscal year, in the aggregate and by 
agency, and the projected number of Senior Executive Service 
positions to be authorized for the next two fiscal years, in the 
aggregate and by agency;

5 CFR 305.101 
$eg.
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“ (2) the authorized number of career appointees and noncarecr 
appointees, in the aggregate and by agency, for the then current 
fiscal year;

“ (3) the ]>osition titles and descriptions of Senior Executive 
Service positions designated for the then current fiscal year;

**<4) a description of each exclusion in effect under section 
3132(c) of this title during the preceding fiscal year;

“ (6) the number of career appointees, limited term appointees, 
limited emergency appointees, and noncareer appointees, in the 
aggregate and by agency, employed during the preceding fiscal 
year;

“ (6) the percentage of senior executives at each pav rate, in the 
aggregate and by agency, employed at the end or tne preceding 
fiscal year;

“ (7) the distribution and amount of performance awards, in 
the a^regate and by agency, paid during the preceding fiscal 
year;

“ (8) the estimated number of career reserved positions which, 
during the two fiscal years following the then current fiscal year, 
will ^ om e  general positions and the estimated number of general 
positions which during such two fiscal years, will become career 
reserved positions; and

‘^(9) such other information regarding the Senior Executive 
Service as the Office considers appropriate.

Report to “ (b) The Office of Personnel Management shall submit to each
Congress. House of the Congress, at the time the budget is submitted to the Con

gress during each even-numbered calendar year, an interim report 
showing changes in matters required to be reported under subsection
(a) of this section.

5 use 3136. «§ 3136. Regulations
“The Office of Personnel Management shall prescribe regulations to 

carry out the purpose of this subchapter.”.
(b) Section 3109 of title 5, United States Code, is amended by insert

ing at the end thereof the follow i^ new subsection:
“ (c) Positions in the Senior Executive Service may not be filled 

under the authority of subsection (b) of this section.” .
(c) The analysis for chapter 31 of title 5, United States Code, is 

amended—
(1) by striking out the heading for chapter 31 and inserting in 

lieu thereof the following:

"CHAPTER 31—AUTHORITY FOR EMPLOYMENT

“SUBCHAPTER I—EMPIX)YMENT AUTHORITIES” ; 
and

(2) by inseiting at the end thereof the following:
“ SUBCHAPTBR II—THE SENIOR EXECUTIVE SERVICE

**3131. The Senior Executive Service.
**8132. Definitions and exclusions.
**3183. Authorization of positions; authority for appointment
**3134. Limitations on noncareer and limited appointments
**3135. Biennial report.
**3136. Regulations.**.

92 STAT. 1160 PUBLIC LAW 95-454—OCT. 13. 1978
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EZA M IN ATIO K , CERTIFICATION, AND APPOINTM ENT

Sec. 403. (a) Chapter 83 o£ title 6. United States Code, is amended 
by adding at the end thereof the following new subchapter:

“SUBCHAPTER VIII—APPOINTMENT, REASSIGNMENT, 
TRANSFER, AND DEVELOPMENT IN THE SENIOR 
EXECUTIVE SERVICE

<‘§339L Definitions
“For the purpose of this suMiapter, ‘agency’, ‘Senior Executive

PUBUC LAW 95-454—OCT. 13. 1978 92 STAT. 1161

5 use 3391.

meanings

5 use 3392. 
Qualification 
standards, 
esublishment.

3392. General appointment provisions
*̂(a) Qualification standards shall be established by the head of 

each a^ncy for each Senior Executive Service position in the agency—
”‘ (1) in accordance with re()uirements established by the Office 

of Personnel Management, with respect to standards for career 
reserved ^itions, and

“ (2) after consultation with the Office, with respect to stand
ards for general positions.

“ (b) Not more than 30 percent of the Senior Executive Service posi
tions authorized under section 3133 of this title may at any tune be p. 1158. 
filled by individuals who did not have 5 years of current continuous 
service in the civil service immediately preceding their initial appoint
ment to the Senior Executive Service, unless the President certifies to 
the Congress that the limitation would hinder the efficiency of the 
Government. In applying the preceding sentence, any break in service 
of 3 days or less shall be disregarded.

‘‘ (c) If a career appointee is appointed by the President, by and 
with the advice and consent of the Senate, to a civilian position in the 
executive branch which is not in the Senior Executive Service, and 
the rate of basic pay payable for which is ^ual to or greater than the 
rate payable for level V of the Executive Schedule, the career appointee 5 USC 5316. 
may el^t (at such time and in such manner as the Office may prescribe) 
to continue to have the provisions of this title relating to oasic pay, 
performance awards,  ̂awarding of ranks, severance pa^, leave, and 
retirement apply as if the career appointee remained m the Senior 
Executive Service position from which he was appointed. Such pro
visions shall apply in lieu of the provisions which would otherwise 
apply—

“ (1) to the extent provided under regulations prescribed by the 
Office, and

“ (2) so long as the appointee continues to serve under such 
Presidential appointment.

“ (d) Appointment or removal of a person to or from any Senior 
Executive Service position in an independent regulatory commis
sion shall not be subject, dirwtly or indirectly, to review or approval 
by any officer or entity within the Executive Office of the President.
“§3393. Career appointments

“ (a) Each agency shall establish a recruitment program, in accord
ance with guideline which shall be issued by the Office of Personnel

5 USC 3393. 
Recruitment 
program.
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EzecatiTe

establuhment

Reriew boards, 
establishment

Ctieer

ProbatioiULry
period
requirement

Publication in 
Federal Register.
5 use 3394.

Management, which provides for recruitment of cai-eer appointees 
from—

“ (1) all groups of qualified individuals within the civil service;
or

“ (2) all groups of qualified individuals whether or not within 
the civil service.

“ (b) Each agency shall establish one or more executive r^urces 
*»*rds, boards, as appropriate, the members of which shall be appointed by 

tlie head of tV  agency from among employees of the agencv. The 
boards shall, in accordance with merit staffing requirements estaolished 
by the Office, conduct the merit staffing process for career appointees, 
nicludinff—

“ (1) reviewing the executive qualifications of each candidate 
for a position to to filled by a career appointee; and 

“ (2) making written recommendations to the appropriate 
appointing authority concerning such candidates.

“ (c) (1) The Office shall establish one or more qualifications review 
boards, as apprwriate. It is the function of the l^ards to certify the 
executive qualifications of candidates for initial appointment as 
career appointees in accordance with regulations prescribed by the 
Office. Of the members of each tmrd more than one-half shall be 
appointed from among career appointees. Appointments to such boards 
shall be made on a non-partisan basis, the sole selection criterion heins 
the professional knowledge of public management and knowledge of 
the appropriate occupational fields of the intended apjpointee.

“ (2) The Office shall, in consultation with the various qualification 
review boaitis, prescribe criteria for establishing executive qualifica
tions for appointment of career appointees. The criteria shall provide 
for—

“ (A) consideration of demonstrated executive experience;
“ ( B) consideration of successful participation in a career execii- 

tive development progpim which is approved by the Office; and 
“ (C) sufficient flexibility to allow for the appointment of 

individuals who have special! or unique qualities which indicate a 
likelihood of executive success and who would not otherwise be 
eligible for appointment.

“ (d) An individual’s initial ap^intment as a career appointee shall 
become final only after the individual has served a 1-year probationary 
period as a career appointee.

“ (e) Each career appointee shall meet the executive qualifications of 
the position to which appointed, as determined in writing by the 
appointing authority.

“ (f) The title of each career reserved position shall be published in 
the Federal Register.
"§ 3394. Noncareer and limited appointments

“ (a) Each noncareer appointee, limited term appointee, and limited 
emer^ncy appointee shall meet the qualifications of the position to 
which appoint^^ as determined in writing by the appointing authority.

“ (b) An individual may not be appointed as a limited term appointee 
or as a limited emergency appointee without the prior approval of the 
exercise of such appointing authority by the Office of Personnel 
Management.



^§3395. Reassigniiient and transfer within the Senior Executive 5 USC3395. 
Service

(̂%) (1) A career api^intee in an agency—
^ (̂A) may, subject to paragraph (2) of this subsection, be 

reassigned to any Senior Executive Service position in the same 
agency for which the appointee is qualified; and 

“ (B) may transfer to a Senior Executive Service position in 
anower agency for which the appointee is qualified, with the 
approval of the agency to which the appointee transfers.

“ (2) A career appointee may be reassigned to any Senior Executive 
Service position only if the career appointee receives a written notice 
of the reassignment at least 15 days in advance of such reassignment.

“ (b)(1) Notwithstanding section 3394(b) of this title, a limited 
emerjgency appointee may be reassigned to another Senior Executive 
Service position in the same agency established to meet a b<ma fide, 
unanticipated, ur^nt need, except tnat the appointee may not serve in 
one or more positions in such agency under sucn appointment in excess 
of 18 months.

“ (2) Notwithstanding section 3394(b) of this titlê  a limited term 
appointee may be reassigned to another ^nior Executive Service posi
tion in the same a^ncy the duties of which will expire at the end of a 
term of 3 years orless, except that the appointee may not serve in one 
or more positicms in the agency under sucn appointment in excess of 3 
years.

“ (c) A limited term appointee or a limited emergency appointee 
may not be appointed to, or continue to hold, a position under such an 
appointment if, within the preceding 48 montns, the individual has 
served more than 36 months, in the aggregate, under any combination 
of such types of appointment.

“ (d) A noncareer appointee in an agency—
“ (1) may be reassigned to any general position in the agency 

for which the appointee is qualified; and 
“ (2) may transfer to a general position in another agency with 

the approval of the a^ncy to which the appointee transfers.
“ (e) (1) Except as provided in parâ :̂raph (2) of this subsection, a 

career appointee in an agency may not be involuntarily reassigned—
“ (A) within 120 days after an appointment of the head of the 

agency; or
“ (B) within 120 days after the appointment in the agency of 

the career appointee’s most immediate supervisor who—
“ (i) is a noncareer appointee; and
“ (ii) has the authority to reassigm the career appointee.

“ (2) Paragraph (1) of this subsection does not apply with respect 
to—

“ (A) any reassignment under section 4314(b) (3) of this title; Post, p. 1169.
or

“ (B) any disciplinary action initiated before an appointment 
referred to in paragraph (1) of this subsection.

“§ 3396. Development for and within the Senior Executive Service 5 USC 3396.
“ (a) The Office of Personnel Management shall establish programs 

for the systematic development of candidates for the Senior Executive 
Servico and for the continuing development of senior executives, or 
require agoncios to est-ablish such programs which neet criteria pre- 
scril)ed by the Offico.

oo
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Condition for 
acceptance.

years of service— 
the Senior Executive

“ (b) The Office shall assist agencies in the establishment of pro
grams required under subsection (a) of this section and shall monitor 
the implementation of the programs. If the Office finds that any 
a^ncy’s program under subscction (a) of this section is not in com
pliance with the criteria presci ibed under such subsection, it shall 
require the agency to take such corrective action as may be necessary 
to bring the profi^m into compliance with the criteria.

Sabbatical grant “ (c) (1) The head of an agency may grant a sabbatical to any career 
appointee for not to exceed 11 months in order to permit the appointee 
to engage in study or uncompensated work expenence which will con
tribute to the appointee^s development and effectiveness. A sabbatical 
shall not result in loss of, or reduction in, pay, leave to which the career 
appointee is otherwise entitled, credit for time or service, or perform
ance or efficiency rating. The head of the agency may authorize in

5 use 5701. accordance with chapter 57 of this title such travel expenses (including 
per diem allowances) as the head of the agency may determine to to 
essential for the study or experience.

Exclusions. “ (2) A sabbatical under this subsection may not be granted to any
career appointee—

“ (A) more than once in any 10-year period;
“ (B) unless the appointee has completed 7 >

“ (i) in one or more positions in th 
Service;

“ (ii) in one or more other positions in the civil service the 
level of duties and responsibilities of which are equivalent to 
the level of duties and responsibilities of positions in the Sen
ior Executive Service; or 

“ (iii) in any combination of such positions, except that not 
less than 2 years of such 7 years of service must be in the 
Senior Executive Service; and 

“ (C) if the appointee is eligible for voluntary retirement with 
a right to an inunediate annuity under section 8336 of this title. 

An^ period of assignment under section 3373 of this title, relating to 
assi^ments of employees to State and local governments, shall not be 
considei-ed a period of service for the purpose of subparagraph (B) of 
this paragraph.

“ (3) (A) Any career appointee in an agency may be granted a sab
batical under this subsection only if the appointee agrees, as a con
dition of accepting the sabbatical, to serve in the civil service upon the 
com]^etion of the sabbatical for a period of 2 consecutive years.

“ (B) Each agreement required under subparagraph (A) of this 
paragraph shall provide that in the event the career appointee fails to 
carry out the agreement (except for good and sufficient reason as deter
mined by the head of the agency who granted the sabbatical) the 
appointee shall ^  liable to the United States for payment of all 
expenses (including salary) of the sabbatical. The amount shall be 
treated as a debt due the United States.

“ (d) The Office shall encourage and assist individuals to improve 
their skills and increase their contribution by service in a variety of 
agencies as well as by accepting temporary placements in State or 
local governments or in the private sector.

5 use 3397. 3397. Regulations
“The Office of Personnel Management shall prescribe regulations to 

carry out the purpose of this subchapter.” .
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(b) The analysis for chapter 33 of title 5, United SUtes Code, is 
amended by inserting after the item relating to section 3385 the 
following:
“BUBCHAPTER VIII—APPOINTMENT. REASSIGNMENT, TRANSFER. AND 

DEVELOPMENT IN THE SENIOR EXECUTIVE SERVICE
“See.
**8391. Deflnltioiis.
**8892. General appointment provisions.
**8898. Career appointments.
**8894. Noncareer and limited appointments.
**88̂ . Reassignment and transfer within the Senior Bzecatlve Serrice.
**8896. Development for and within the Senior Executive Service.
**8897. Regulations.*'.

RETENTION PREFERENCE

Sec. 404. (a) Section 3501(b) o f title 5, United States Code, is 
amended by striking out the period at the end thereof and inserting in 
lieu thereof: “or to a member of the Senior Executive Service.” .

(b) Chapter 35 of title 5, United States Code, is amended by adding 
at the end thereof the following new subchapter:

“SUBCHAPTER V—REMOVAL, REINSTATEMENT. AND 
GUARANTEED PLACEMENT IN THE SENIOR EXECU- 
TIVE SERVICE

"§ 3591. Definitions 5 US€ 3591.
“For the purpose of this subchapter, ‘agency’, ‘Senior Executive 

Service position’, ‘senior executive’, ‘career appointee’, ‘limited term 
appointee’, ‘limit^ emergency appointee’, ‘noncareer appointee’, and 
‘general position’ have the meanings set forth in section 3132(a) of this 
title. Ante, p. 1155.
"§ 3592. Removal from the Senior Executive Service 5 USC 3592.

“ (a) Except as provided in subsection (b) of this section, a career 
appointee may be removed from the Senior Executive Service to a civil 
service position outside of the Senior Executive Service—

‘‘ (1) during the 1-year period of probation under sectiim 3393
(d) of this title, or Ame, p. 1161.

“ (2) at any time for less than fully successful executive per
formance as determined under subchapter II of chapter 43 of this 
title. Post, p. 1167.

except that in the case of a removal under paragraph (2) of this sub
section the career appointee shall, at least 15 da^s Mfore the removal, 
be entitled, upon request, to an informal hearing before an c^cial 
designated by the Merit Systems Protection Board at which the career 
appointee may appear and present arguments, but such hearing shall 
not give the career appointee the M ht to initiate an action with the 
Board under section 7701 of this titl^ nor ne^ the removal action be Ante, p. 1138. 
deli^ed as a result of the granting of such hearing.

“ (b) (1) Except as provided in paragraph (2) of this subsection, a 
career appointee in an a^ncy may not be involuntarily removed—

“ (A) within 120 &ys after an appointment of the head of the 
agency; or

PUBLIC LAW 95-454—OCT. 13. 1978 92 STAT. 1165
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Post, p. 1169.

Ante, p. 1162.

Post, p. 1167. 

Anie, p. 1154.

5 use 3594.

Ante, p. 1162.

5 use 5332 note.

“ (B) within 120 days after the appointment in the agency of the 
career appointee’s most immediate supervisor who—

“ (i) is a noncareer appointee; and 
“ (ii) has the authority to i-emove the career appointee.

“ (2) Paragraph (1) of this subsection does not apply with respect 
to—

“ (A) any removal under section 4314(b)(3) of this title; or 
“ (B) any disciplinary action initiated before an appointment 

referred to m paragraph (1) of this subsection.
“ (c) A limited emergency appointee, limited term appointee, or 

noncareer appointee may be removed from the service at any time.
“§ 3593. Reinstatement in the Senior Executive Service

“ (a) A former career appointee may be reinstated, without regard 
to section 3393 (b) and (c) of this title, to any Senior Executive Serv
ice position for which the appointee is qualified if—

“ (1) the appointee has su^essfully completed the probationary 
period establisned under section 3393 (d) o f  this title; and

“ (2) the appointee left the Senior Executive Service for rea
sons other than misconduct, neglect of duty, malfeasance, or loss 
than fully successful executive performance as determined under 
su^hapter II of chapter 43 of this title.

“ (b) A career appointee who is appointed by the President to any 
civil service position outside the Senior Executive Service and who 
leaves the position for reasons other than misconduct, neglect of duty, 
or malfeasance shall be entitled to be placed in the Junior Executive 
Service if the appointee applies to the Office of Personnel Management 
within 90 days after separation from the Presidential appointment.

3594. Guaranteed placement in other personnel systems
“ (a) A career appointee who was appointed from a civil service 

position held under a career or career-conditional appointment (or an 
appointment of equivalent tenure, as determined by the Office of Per
sonnel Management) and who, for reasons other than misconduct, 
neglect of duty, or malfeasance, is removed from the Senior Executive 
Service during the probationary period under section 3393(d) of this 
title, shall be entitled to be placed in a civil service position (other than 
a Senior Executive Service position) in any agency.

“ (b) A career appointee—
“ (1) who has completed the probationary period under section 

3393(d) of this title; and 
“ (2) who is removed from the Senior Executive Service for less 

than fully successful executive performance as determined under 
subchapter II of chapter 43 of this title; 

shall be entitled to be placed in a civil service position (other than a 
Senior Executive Service position) in any agency.

“ (c) (1) For purpo^s of subsections (a) and (b) of this section— 
“ (A) the position in which any career appointee i^laced under 

such subsections shall be a continuing position at 01^15 or above 
of the General Schedule, or an equivsuent position, and, in the case 
of a career appointee referred to in subsection (a) of this section, 
the car^r appointee shall be entitled to an appointment of a ten
ure equivalent to the tenure of the appointment held in the posi
tion from which the career appointee was appointed;



“ (B) any career appointee placed under subsection (a) or (b) 
of this section shall be entitled to receive basic pay at the highest 
of—

“ (i) the rate of basic pay in effect for the position in which 
placed;

“ (ii) the rate of basic pay in effect at the time of the place
ment for the iwsition the career appointee held in the civil 
service immeaiately before being appointed to the Senior 
Executive Service; or

(iii) the rate oi basic pav in effect for the career appointee 
immediately before being placed under subsection (a) or (b) 
of this section; and 

“ (C) the placement of any career appointee under subsection
(a) or (b) of this section may not be made to a position which 
would cause the separation or reduction in grade of any other 
employee.

“ (2) An employee who is receiving basic pay under paragraph (1)

/
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(B) (ii) or (iii) of this subsection is entitled to have the oasic  ̂
rate of the employee increased by 50 percent of the amount of each 
increase in the maximum rate of basic pay for the ^rade of the posi
tion in which the employee is placed under subsection (a) or (b) of 
this section until the rate is equal to the rate in effect under paragraph
(1) (B) (i) of this subsection for the position in which the employee 
is placed.
“§ 3595. Regulations 5 USC 3595.

“The Office of Personnel Mana^ment shall prescribe regulations to 
carry out the purpose of this sub^apter.” .

(c) The chapter analysis for chapter 35 of title 5, United States 
Code, is amended by inserting the following new item:
“SUBCHAPTER V—REMOVAL, REINSTATEMENT. AND GUARANTEED 

PLACEMENT IN THE SENIOR EXECUTIVE SERVICE

“3601. Definitions.
“8592. Removal from the Senior Executive Service.
“8683. Reinstatement in the Senior Executive Service.
“8594. Guaranteed placement in other personnel systems.
“8595. Regulations.**.

PERFORMANCE RATING

Sec. 405. (aj Chapter 43 of title 5, United States Code, is amended 
by adding at the end thereof the following:

“SUBCHAPTER II—PERFORMANCE APPRAISAL IN THE 
SENIOR EXECUTIVE SERVICE

“§ 4311. Definitions 5 USC 4311.
“For the purpose of this subchapter, ‘agency’, ‘senior executive’, and 

‘career appointee’ have the meanings set forth in section 3132(a) of 
this title.
"§ 4312. Senior Executive Service performance appraisal systems 5 USC 4312.

“ ^ )  Each agency shall, in accordance with standards established by 
the Office of Personnel Management, develop one or more performance 
appraisal systems designed to—
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“ (1) permit the accurate evaluation of performance in any posi
tion on the basis of criteria which ai-e related to the position 
and which specify the critical elements of the position;

“ (2) provide for systematic appraisals of performance of sen
ior executives;

“ (3) encourage excellence in performance by senior executives; 
and

‘ (̂4̂  provide a basis for making eligibility determinations for 
retention in the Senior Executive Service and for Senior Execu
tive Service performance awards.

“ (b) Each performance appraisal system established by an agency 
under subsection (a) of this section shall provide—

“ Q ) that, on or before the bepnning of each rating period, 
performance re [̂uirements for each senior executive in the agency 
are established in consultation with the senior executive and com
municated to the senior executive;

“ (2) that written appraisals of performance are based on the 
individual and organizational performance requirements estab
lished for the rating period involved; and

“ (3) that each senior executive in the agency is provided a copy 
of the appraisal and rating under section 4314 of this title and is 
given an opportunity to respond in writing apd have the rating 
reviewed by an employee in a higher executive level in the agency 
before the rating b^omes final.

‘*(c) (1) The Office shall review each agency’s performance appraisal 
(tystem under this section, and determine whether the a^ncy perform
ance appraisal system meets the reauirements of this suDchaptcr.

“ (2) The Comptroller General snail from time to time review per
formance appraisal systems under this section to determine the extent 
to which any such ^stem meets the requirements under this subchap- 

Report to 0PM ter and shall periodically report its findings to the Office and to each 
and Congress. House of the Congress.

“ (8) I f  the Office determines that an agency ^rformance appraisal 
^stem does not meet the requirements under this subchapter (includ
ing regulations prescribed under section 4315), the agency shall take 
such corrective action as may be required by the Office.

“ (d) A senior executive may not appeal any appraisal and rating 
under any performance appraisal system under this section.

5 use 4313. “§4313. Criteria for performance appraisals
“Appraisals of performance in the l^nior Executive Service shall 

be based on both individual and organizational performance, taking 
into account such factors as-^

“ 1̂) improvements in efficiency, productivity, and quality of 
work or service, including any significant reduction in paper
work;

“ (2) c ^  efficiency;
“ (3) timeliness of performance;
“ ^4) other indications of the effectiveness, productivity, and 

performance quality of the employees for whom the senior execu
tive is responsible; and

“ (5) meeting affirmative action goals and achievement of equal 
employment opportunity requirements.

92 STAT. 1168 PUBLIC LAW 95-454— OCT. 13, 1978



59

92 STAT. 1169

5 use 4314.^§4314. Ratings for performance appraisals 
“ (a) Each performance appraisal system shall provide for annual 

summary ratings of levels of performance as follows:
“ (1) one or more full^ successful levels,
^i2) a minimally satisfactory level, and 
“ (8) an unsatisfactory level.

“ (b) Each performance appraisal system shall provide that—
“ (1) any appraisal ana any rating under such system—

“ (A) are made only after review and evaluation by a per
formance review board established under subsection (c) of 
this section;

“ (Bj are conducted at least annually, subject to the limita
tion of subsection (c) (3) of this section;

“ (C) in the case of a career appointee, may not be made 
w it ^  120 days after the beginnmg of a new Presidential 
administration; and 

“ (D) are based on performance during a performance 
appraisal period the duration of which shall be determined 
under guiaelines established by the Office of Personnel Man- 
a^ment, but which may be terminated in any case in which 
the agency making an appraisal determines tnat an adequate 
basis exists on which to appraise and rate the senior execu
tive’s performance;

“ (2) any career appointee receiving a rating at any of the fully 
successful levels under subsection (a).(l) section may be
given a performance award under section 5384 of this title;

“ (3) any senior executive receiving an unsatisfactory rating 
under sub^tion (a)(3) of this section shall be reassigned or 
transferred within the Senior Executive Service, or removed from 
the Senior Executive Service, but any senior executive who 
receives 2 unsatisfactory ratings in any period of 5 consecutive 
years shall be removed from the Senior Executive Service; and 

“ (4) any senior executive who twice in anv period of 3 con
secutive years receives less than fully successnil ratings shall be 
removed from the Senior Executive Service.

“ (c) (1) Each agency shall establish, in accordance with regulations 
prescribed by the Office, one or more performance review boards, as 
appropriate. It is the function of the l^ards to make recommendations 
to the appropriate appointing authority of the agency relating to the 
performance of senior executives in the agency.

“ (2) The supervising official of the senior executive shall provide 
to the performance review board, an initial appraisal of the senior 
executive’s performance. Before making any recommendation with 
respect to the senior executive, thê  board shall review any response 
by the senior executive to the initial appraisal and conduct such 
further review as the board finds necessary.

“ (3) Performance appraisals under this subchapter with respect to

PUBUC LAW 95-454—OCT. 13, 1978

any senior executive shall be made by the appointing authority only 
after considering the recommendations by tne performance review 
board with respect to such senior executive under paragraph (1) of 
this subsection.

“ (4) Members of performance review boards shall be appointed in Memberehip. 
such a manner as to assure consistency, stability, and objectivity in 
performance appraisal. Notice of the appointment of an individual 
to serve as a member shall be published in the Federal Register.

Pott, p. 1172.

Performance 
review boards. 
EsUblishment.

PubUcatioii in 
Federal Register.



60

92 STAT. 1170 PUBLIC LAW 95-454— OCT. 13, 1978

Report to 
Congress. 
Ante, p. 1159.

Ante, p. 1165.

Pott, p. 1172. 
5 use 4315.

5 use 4507. 
Definitions.

Recommenda
tions.

“ (5) In the case of an appraisal of a career appointee, more than 
one-half of the members of the performance review board shall consist 
of career appointees. The requirement of the preceding sentence shall 
not apply in any case in which the Office determines that there exists 
an insumcient number of career appointees available to comply with 
the requirement.

“ (d) The Office shall include in each report submitted to each 
House of the Congress under section 3135 o f this title a report of— 

“ (1) the performance of any performance review board estab
lished under this section,

“ (2) the number of individuals removed from the Senior Exec
utive Service under subchapter V of chapter 35 of this title for 
less than fully successful executive performance, and 

“ (3) the number of performance awards under section 5384 of 
this title.

^§4315. Regulations
“The Office of Personnel Management shall presciibe regulations 

to carry out the purpose of this suwhapter.”.
(b) The analysis for chapter 43 of title 5, United States Code, is 

amended by inserting at the end thereof the following:
“SUBOHAPTER II—PERFORMAN’CE APPR.VISAI. IX THE 

SENIOR EXECUTIVE SERVK’E•Sw.
**4311. Definitions.
“4312. Senior Ex«H*utive Ser\'ice iierformanoe appraisal systems.
**4313. Criteria for performance appraisals.
“4314. Ratings for fierformance ai>i»raisals.
•*4315. ReKulati«ms.**.

AW.\RI>1XU OF RANKo

Sec. 406. (a) Chapter 45 of title 5, United States Code, is amended 
by adding at the end thereof the following new section:

4507. Awarding of ranks in the Senior Executive Service
“ (a) For the purpose of this section, ‘agency’, ‘senior executive’, 

and ‘career appointee’ have the meanings set forth in section 3132(a) 
of this title.

“ (b) Each agency .shall submit annually to the Office recommenda
tions of career appointees in the a^ncy to be awarded the rank of 
Meritorious Executive or Distinguished Executive. The recommenda> 
tions may take into account the individual’s performance over a period 
of years. The Office shall review such recommendations and provide 
to the President recommendations as to which of the agency recom
mended appointees should receive .such rank.

“ (c) 'During any fiscal year, the President may, subject to subsec
tion (d) of this section, award to any cai-eer appointee i-ecommended 
by the Office the rank of—

“ fl )  Meritorious Executive, for sustained accomplishment, or 
“ (2) Distingui.shed Executive, for sustained extraordinary 

accompli.shment.
A career appointee awarded a rank under paragraph (1) or (2) of 
this subsection shall not be entitled to be awarded that rank during 
the following 4 fiscal years.

“ (d) Dunng any fiscal year—
“ (1) the number of career appointees awarded the rank of 

Meritorious Executive may not exceed 5 percent of the &nior 
Executive Service; and 

“ (2) the number of career appointees awarded the rank of



t)i

Distinguislied Executive may not exceed 1 percent of the Senior
Executive Service. ,  ̂ .

“ (e)(1) Receipt by a career appointee of the I'ank of Meritorious 
Executive entitles such individual tx> a lump-sum payment of $10,000, 
which shall be in addition to the basic pay paid under section 5382 of 
tiiis title or any award paid under section 5384 of this title.

“ (2) Receipt by a career appointee of the rank of Distinguished 
Executive entitles the individual to a lump-sum payment of $20,000, 
which shall be in addition to the basic pay paid under section 5382 of 
this title or any award paid under section 5384 of this title.” .

(b) The analysis for chapter 45 of title 5, United States Code, is 
amended by adding at the end thereof the following new item:
“4507. Awarding Ranks In the Senior Executive Service.”.

PAY RATES AND SYSTEMS

Sec. 407. (a) Chapter 53 of title 5, United States Code, is amended 
by adding at the end thei-eof the following new subchapter:

“SUBCHAPTER VIII—PAY FOR THE SENIOR 
EXECUTIVE SERVICE

“§ 5381. Definitions ^
“For the purpose of this subchapter, ‘agency’, ‘Senior Executive 

Service position , and ‘senior executive’ have the meanings set forth in 
section 3132(a) of this title. P-
“§ 5382. Establishment and adjustment of rates of pay for the 5 USC 5382. 

Senior Executive Service 
“ (a) There shall be 5 or more rates of basic pay for the Senior 

Executive Service, and each senior executive shall be paid at one of the 
rates. The rates of basic pay shall be initially established and there
after adjusted by the President subject to subsection (b) of this section.

“ (b) In setting rates of basic pay, the lowest rate for the Senior 
Executive Service shall not be less than the minimum rate of basic 
pay payable for GS-16 of the General Schedule and the highest rate 
shall not exceed the rate for level IV of the Executive Schedule. The 5 USC 5315. 
payment of the rates shall not be subject to the pay limitation of sec
tion 5308 or 5373 of this title. . 5 USC 5308, 

“ (c) Subject to sub^ction (b) of this section, effective at the begin- 
ning of the fii’st applicable pay period commencing on or after the 
first dav of the month in which an adjustment takes effect under section 
5305 of this title in the rates of pay under the General Schedule, each 5 USC 5305. 
rate of basic pay for the Senior Executive Service shall be adjusted 
by an amount determined by the President to be appropriate. The 
adjusted rates of basic pay for the Senior Executive ^rvice shall be 
included in the report transmitted to the Congress by the President 
under section 5305 (a) (3) or (c) (1) of this title.

“ (d) The rates of basic pay that are established and adjusted under Publication in 
this section shall be printed in the Federal Register and shall super- r 
sede any prior rates of basic pay for the Senior Executive Service. ^
“§ 5383. Setting individual senior executive pay

“ (a) Each appointing authority shall determine, in accordance with 
criteria established by the Office of Personnel Management, which of 
the rates established under section 53P2 of this title shall be paid to 
each senior executive under such appointing authority.
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••(b) In no event may the aggregate amount paid tpa senior execu- 
Anie, p. 1170. five during any fiscal year under sections 4507, 5382, and 5384 of this 

title exceed the annual rate payable for positions at level I of the 
Executive Schedule in effect at the end of such fiscal year.

5 use 5312. “ (c) £xcept for any pay adjustment under section 5382 of tliis title,
(he rate of basic pay for any senior executive may not be adjusted more 
than once during any 12-month period.

“ (d) The rate of basic pay for any career appointee may be reduced 
fi*om any rate of basic pay to any lower rate of basic pay only if the 
career apix)intee receives a written notice of the reduction at least 15 
days in advance of the reduction.

5 use 5384. "§ 5384. Performance awards in the Senior Executive Service
“ (a)(1) To encourage excellence in performance by career appoint

ees, i>erformance awards shall be paid to cai-eer appointees in accord
ance with the provisions of this section.

“ (2) Such awards shall be paid in a lump sum and shall be in addi
tion to the basic pay paid under section .5382 of this title or any award 

Ante, p. 1170. paid under section 4507 of this title.
^(b) (1) No perfoiTnance award under this section shall be paid to 

any career appointee whose performance was determined to be less 
than fully successful at the time of the appointee’s most recent per- 
fonmance appraisal and rating under subchapter II of chapter 43 of 

jnie, p. 1167. this title.
“ (2) The amount of a performance award under this section shall be 

determined by the agency head but may not exceed 20 percent of the 
career appointee’s rate of basic pay.

“ (3) The number of career appointees in any agency paid perform
ance awards under this section during any fiscal year may not exceed 
50 percent of the number of Senior Executive Service positions in such 
a^ncy. This paragraph shall not apply in the case of any agency 
"raich has less than 4 Senior Executive Service positions.

“ (c) Performance awards paid by any agency imder this section 
shall be based on recommendations by performance review boards 

j4iue, p. 1169. established by such agency under section 4314 of this title.
“ (d) The Office of Personnel Man^ement may issue guidance to 

agencies concerning the proportion of Senior Executive Service salary 
expenses that may be approjjriately applied to payment of perform
ance awards and the distribution of awards.

5 use 5385. «§ 5385. Regulations
“The Office of Personnel Management shall prescribe regulations to 

carry out the purpose of this subchapter.” .
5 use 5301. (b) The analysis of chapter 53 of title 5, United States CJode. is

amended by adding at the end thiereof the following new items:
“SUBCHAPTER VIII—PAY FOR THE SENIOR EXECUTIVE SERVICE 
••Bee.
*‘5881. Definitions.
**5382. Establishment and adjustment of rates of pay for the Senior Executive 

Service.
“5383. Setting individual senior executive pay.
‘*5384. Performance awards in tlie Senior Executive Service.
**5385. Regulations.” .

92 STAT. 1172 PUBUC LAW 95-454—OCT. 13, 1978



5 use 5331.

X

PA T ADMINISTRATION

Sec. 408. (a) Chapter 55 of the title 6, United States Code, is 
amended—

(1) by inserting “other than an employee or individual excluded
hy section 5541 (xvi) of this section” immediately before the 5 USC 5541. 
period at the end of section 5504(a) (B ) ; 5 USC 5504.

(2) by amending section 5541(2) by striking out “or” after 
clause (xiv), by striking out the ^riod after clause (xv) and 
inserting or”  in lieu thereof, and by adding the following 
clause at the end thereof:

“ (xvi) member of the Senior Executive Service.” ;
and

(a) by inserting “other than a member of the Senior Executive 
Service” after “employee” in section 5595(a) (2 ) (i). 5 USC 5595.

(b) (1) Section 5311 of title 5, United States C ^e, is amended by 5 USC 5311. 
inserting other than Senior Executive Service positions ” after 
“positions”.

(2) Section 5331(b) of title 5, United States Code, is amended by 
inserting “ , other than Senior Executive Service positions,” after 
“positions”.

TRAVEL, TRANSPORTATION, AND SUBSISTENCE

Sec. 409. (a) Section 5723(a) (1) of title 5, United States Code, is 5 USC 5723. 
amended by striking out “ ; and” and inserting in lieu thereof “or of 
a new appointee to the Senior Executive Service; and”.

(b) Subchapter IV of chapter 57 of title 5, United States Code, is 
amended by adding at the ena thereof the following new section:
“§ 5752. Travel expenses of Senior Executive Service candidates 5 USC 5752.

“Employing agencies may pay candidates for Senior Executive 
^rvice positions travel expenses incurred incident to preemployment 
interviews requested by the employing a^ncy.” .

(c) The analysis for chapter 57 of title 5, United States Code, is 
amended by inserting after the item relating to section 5751 the fol
lowing new item:
“5762. Travel expenses of Senior Executive Service candidates.".

l e a v e

Sec. 410. Section 6304 of title 5, United States Code, is amended— 5 USC 6304.
(1) in subsection (a ), by striking out “and (e) ” and inserting in 

lieu thereof “ (e), and ( f ) ” ; and
(2) by adding at the end thereof the following new subsection :

“ (f) Annual leave accrued by an individual while serving in a posi
tion in the Senior Executive Service shall not be subject to the limita
tion on accumulation otherwise imposed by this section.”.

DISCIPLINARY ACTIONS

Sec. 411. Chapter 75 of title 5, United States Code, is amended—
(1) by inserting the following in the chapter analysis after 

sulwhapter IV :
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Ante, p. 1134. 

5 use 7542.
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5 use 7543.

Hearing.

Appeals.

Ante, p. 1128.
Record
maintenance.

*<SUBCHAPTBB V—SBNIOB BXKCUTIVB SBBVIGB
**8«e.
**7641. Deflnltionfl.
**7542. AcUohb coYeied.
‘7548. Cause and procedure.” ;

and
(2) by adding the following after subchapter IV : 

“SUBCHAPTER V—SENIOR EXECUTIVE SERVICE
«*§7541. Definitions

“For the purpose of this subchapter—
“ (1) ‘employee’ means a career appointee in the Senior Execu

tive Service who—
‘‘ (A ) has completed the probationary period prescribed 

under secti<»i 3393(d) of this title  ̂or 
‘‘ (B) was covered by the provisions of subchapter II of this 

chapter inunediately before appointment to the Senior Ex
ecutive Service; and 

“ (2) ‘suspension’ has the meaning set forth in section 7501(2) 
o f this title.

^§7542. Actions covered
“This subchapter applies to a removal from the civil service or sus

pension for more than 14 days, but does not apply to an action 
initiated under section 1206 of this title, to a suspension or removal 
under section 7532 of this title, or to a removal under section 3592 of 
this title.
"§ 7543b Cause and procedore

“ (a) Under regulations prescribed by the Office of Personnel Man
agement, an agency may take an action covered by this subchapter 
a^inst an employee only for such cause as will promote the efficiency 
of the service.

“ (b) An employee against whom an action covered by this sub
chapter is proposed is entitled to—

“ (1) at least 30 days’ advance written notice, unless there is rea
sonable cause to believe that the employee has committed a crime 
for which a sentence of imprisonment can be imposed, stating 
specific reasons for the proposed action;

“ (2) a reasonable time, but not less than 7 days, to answer orally 
and in writing and to furnish affidavits and other documentary evi
dence in support of the answer;

“ (3) be represented by an attorney or other representative; 
and

“ (4) a written decision and specific reasons therefor at the 
earliest practicable date.

“ (c) An agency may provide, by regulation, for a hearing which 
may be in lieu of or in aadition to the opportunity to answer provided 
under subsection (b)(2) of this section.

“ (d) An employee against whom an action is taken under this 
section is entitled to appeal to the Merit Systems Protection Board 
under section 7701 of this title.

“ (e) Copies of the notice of proposed action, the answer of the 
employee when written, and a summary thereof when made orally, the 
notice of decision and reasons therefor, and any order effecting an
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Ante, p. 1167.

action covered by this subchaptcr, togctlicr with any suppoitinc nmte- 
rial, shall be maintained by tiie agency and shall bo furnished to the 
Merit Systems Pi-otection Board upon its request and to the employee 
affected upon the employee’s request.”.

RETIREMENT

Sec. 412. (a) Scction S3S() of title 5, Unitod States C'ode, is amended 
by redesignating subsection (h) as subsection (i) and inserting imme
diately after subsection (g) the following new subsi‘ction:

“ (h) A member of the Senior Executive Service who is removed 
from the Senior Executive Service for less than fully successful exec
utive performance (as determined under subchapter II of chapter 43 
of this title) after completing 25 years of st'rvice or after becoming 
50 years of age and completing 20 yeai*s of service is entitled to an 
annuity.”.

(b) Section 8339(h) of title 6, United States Code, is amended by 
stnking out “section 8336(d)” and inserting in lieu thereof “section 
8336 (d) or (h)”

CX)NVERSION TO T liE  SENIOR EXECUTIVE SERVICE

Sec. 413. (a) For the purpose of this section, “agency”, “Senior 
Executive Service position ’̂, “career appointee” , “career reserved posi- 
tion”j “ limited term appointee” , “noncareer appointee” , and “general 
position” have the meanings set forth in scction 3132(a) of title 5,
United States Code (^  added by this title), and “Senior Executive 
Service” has the meaning set forth in section 2101a of such title 5 (as 
added by this title).

(b) (1) Under the guidance of the Office of Personnel Management, 
each agency shall—

(A) designate those positions which it considers should be 
Senior Executive Service positions and designate which of those 
positions it considers should be career reserved positions; and

(B) submit to the Office a written Truest for-—
(i) a specific number of Senior Executive Service posi

tions; and
(iij authority to employ a specific number of noncareer 

appointees.
(2) The Office of Personnel Management shall review the d^igna- 

tions and requests of each agency under paragraph (1) of this sub
section, and shall establish interim authorizations in accordance with 
sections 3133 and 3134 of title 5, United State.s Code (as added by this 
Act), and shall publish the titles of the authorized positions in the 
Federal Register.

(c) (1) Each employee serving in a position at the time it is desig
nated as a Senior Executive Service position under sub.section (b) of 
this section shall elect to—

(A) decline conversion and be appointed to a position under 
such employee’s current type of appointment and pay system, 
retaining the grade, seniontjr, and otner rights and W'nefits asso
ciated with such type of appointment and pay system; or

(B) accept conversion and be appointed to a Senior Executive 
Service position in accordance with the provisions of sul)sections
(d), (e), (f), (g),and (h) o f this sect ion.

The appointment of an employee in tn agency because of an election
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under subparagraph (A) of tliis paragraph shall not result in the 
separation or reduction in grade of any other employee in such agency.

(2) Any employee in a position whirli has been designated a Senior 
Executive Service position under this section shall \)Q notified in writ
ing of such designation, the election miuired under paragraph (1) of 
this subsection, and the provisions of subsections (d), (e), (f), (g), 
and (h) of this section. The employee shall l>e given 90 (lays from the 
date of such notification to make the election under paragraph ( 1) 
of this subsection.

(d) Each employee who has elected to accept conversion to a Senior 
Executive Service position under subsection (c) ( 1) (B) of this section 
and who is serving under—

(1) a career or career-conditional appointment; or
(2) a similar type of appointment in an excepted service posi

tion, as determined by the Office;
in a position which is designated as a Senior Executive Service posi
tion shall be a])pointed as a career appointee to such Senior Executive 
Service jx)sition without regard to section 3393(b)-(e) of title 5, 
United States Code (as added by this title).

(e) Each emi)loyee who has elected conversion to a Senior Execu
tive Service position under subsection (c) (1) (B) of this section and 
who is serving under an excepted appointment in a position which 
is not designated a career reserved position in the Senior Executive 
Service, but is—

(1) a position in Schedule C of subpart C of part 213 of title 5, 
Code of Federal Reflations;

(2) a position filled by noncareer executive assignment under 
subpart F of part 305 of title 5, Code of Federal Regulations: or

(3) a position in the Executive Schedule under subchapter II of 
chapter 53 of title 5, United States Code, other than a career 
Executive Schedule position;

shall be appointed as a noncareer appointee to a Senior f^xecutive 
Service position.

(f) Each employee who has elected conversion to a Senior Execu
tive Service position under subsection (c) (1) (B) of this section, who 
is serving in a position described in paragraph (1), (2), or (3) of 
subsection (e) of this section, and whose position is designated as a 
career reserved position under subsection (b) of this section shall be 
appointed as a noncareer appointee to an appropriate general position 
in the Senior Executive Service or shall be separated.

(g) Each employee who has elected conversion to a Senior Executive 
Service position under subsection ( c ) (1)(B ) of this section, who is 
serving in a position described in paragraph (1), (2 ), or (3) of sub
section (e) of this section, and whose position is designated as a Senior 
Executive Service position and who has reinstatement eliirihility to a 
position in the competitive sen îce, may, on request to the Office, be 
appointed as a career appointee to a Senior Executive Service position. 
The name of, and basis for reinstatement eligibility for, each employee 
appointed as a career appointee under this suDsection shall be published 
in the Federal Register.

(h) Each employee who has elected conversion to a Senior Executive 
Service position under subsection (c) (1) (B) of this section and who is 
servinir under a limited executive assignment under subpart F of part 
305 of title 5, Code of Federal Regulations, shall—

(1) be appointed as a limited term appointee to a Senior Execu-
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tive Service position if the position then held by sudh employee 
will terminate within 3 years of the date of such appointment;

(2) be appointed as a noncareer appointee to a Senior Execu
tive Service position if the jjosition then held by such employee is 
designated as a general position; or

(3) be appointed as a noncareer appointee to a general position 
if the position then held by such employee is designated as a career 
reserved position.

(i) The rate of basic pay for anjr employee appointed to a Senior 
Executive Service position under this section shall be greater than or 
equal to the rate of basic pay payable for the position held by such 
oinployee at the time of such appointment.

(j) Any employee who is aggrieved by anv action by any agency 
under this section is entitled to appeal to tne Merit l^stems Prot^ion 
Board under section 7701 of title 5, United States Code (as added by p- 1128. 
this title). An agency shall take any corrective action which the Board 
orders in its decision on an appeal under this subsection.

(k) The Office shall prescribe regulations to carry out the purpose of RcguUtions. 
this section.

LIMrrATIONS ON EXECUTIVE POSITIONS

Sec. 414. ( a ) ( l ) ( ^  The following provisions of section 6108 of 
title 5, United States Code, relating to special authority to place posi
tions at GS-16,17, and 18 or the General Schedule, are hereby repealed:

(i) paragraphs (2), (4) through (11), and (13) through (16) 
of subsection (c ), ana

(ii) subsections (d) through (g).
(B) Notwithstanding any other provision of law (other than section 5 USC 5108 note. 

5108 of such title 5), the authority granted to an agency (as defined in
section 5102(a) (1) of such title 5) under any such provision to place 
one or more positions in GS-16,17, or 18 o f the General Schedule, is 
hereby terminated.

(C) Subsection (a) of section 5108 of title 5, United States Code, is 
amended to read as follows;

“ (a) The D ir^or of the Office of Personnel Management may estab
lish, and from time to time revise, the maximum numbers of portions 
(not to exceed an aggregate of 10,777) which may at any one time be 
placed in—

“ (i) GS-16,17, and 18; and
“ (ii) the Senior Executive Service, in accordance with section 

3133 of this title. Anle, p. 1158.
A position may be placed in GS-16,17, or 1,8, only by action of the 
Director of the Office 6f  Personnel Management. The authority of the 
Director under this subsection shall be carried out by the President in 
the case of positions proposed to be placed in GS-16,17, and 18 in the 
Federal Bureau of Investigation.” .

(D) Subsection (c) of section 5108 of title 5, United States Code, is 
amended—

(i) by redesignating paragraph (3) as paragraph (2) and by 
insertingr “and” at the end thereof; and

(ii) by redesignating paragraph (12) as paragraph (3) and by 
striking out the semicolon at the end and inserting in lieu thereof 
a pedod.

(2) (A) Notwithstanding any other provision of law (other than 5 USC 3104 note, 
section 3104 of title 5, United States Ckxie), the authority granted to

PUBLIC LAW 95-454—OCT, 13, 1978 92 STAT. 1177



68

5 use 3104. 
5108 notes.

an agency (as defined in section 5102(a) (1) of such title 5) to establish 
scientific or professional positions outside of the General Schedule is 
hereby terminated.

(B) Section 3104 of title 5, United States Code, is aniended by strik
ing out subsections (a) and (b) and inserting in lieu thereof the 
following:

“ (a) (1) The Director of the Office of Personnel Mana^inent may 
establish, and from time to time revise, the maximum number of scien
tific or professional positions (not to exceed 517) for carrying out re
search and development functions which reouire the services of 
specially qualified personnel which may be established outside of the 
(jeneral Schedule. Any such position may be established only by action 
of the Director.

“ (2) The provisions of paragntph (1) of this subsection shall not 
apply to any Senior Executive^rvice position (as defined in section 

Ante, p. 1155. 8132(a) of this title).
“ (3) In addition to the number of positions authorized by para

graph (1) of this subsection, the Librarian of Congress may establish, 
without regard to the second sentence of paragraph (1) of this subsec
tion, not more than 8 scientific or professional positions to carry out the 
reseaixjh and development functions of the Library of Congress which 
require the services of specially qualified personnel.”.

(C) Subsection (c) of such section 3104 is amended—
(i) by striking out “ (c )” and inserting in lieu thereof ‘‘ (b)” ; 

and
(ii) by striking out “ to establish and fix the pay of positions 

under this section and section 5361 of this title” and inserting in 
lieu thereof “ to fix under section 5361 of this title the pay for posi
tions established under this section”.

(3) (A) The provisions of paragraphs ( 1) and (2) of this subsection 
shall not apply with respect to any position so long as the individual 
occupying such position on the day before the date of the enactment 
of this Act continues to occupy such position.

(B) The Director—
(i) in establishing imder section 5108 of title 5, United States 

Code, the maximum number of positions which may be placed in 
GS7I6, 17, and 18 of the General Schedule, and

(ii) in establishing under section 3104 of such title 5 the maxi
mum number of scientific or professional positions which may be 
established,

shall take into account positions to which subparagraph (A) of this 
para^ph applies.

Section 5311 of title 5, United States Code, is amended by 
inserting “ (a )” before “The Executive Schedule,” and by adding at 
the end thereof the following new subsection:

“ (b) (1) Not later than 180 days after the date of the enactment of 
the Civil Service Reform Act of 1978, the Director shall determine 
the number and classification of executive level positions in existence 
in the executive branch on that date of enactment, and shall publish 
the determination in the Federal Register. Effective beginning on the 
date of the publication, the number of executive level positions within 
the executive branch may not exceed the number published under this 
subsection.

“ Executive level “ (2) For the purpose of this subsection, ‘executive level position’ 
position.”  means—
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“ (A) any office or position in the civil service the rate of pay for 
which is equal to or greater than the rate of basic pay payable for 
positions under section 5316 of this title, or 5 USe 5316.

“ (B) any such office or position the rate of pay for which may 
bo fixed by administrative action at a rate equal to or greater than 
the rate of basic pay payable for positions under section 5316 of 
this title;

blit does not include any Senior Executive Service position, as defined 
in section 3132(a) of this title.”.

(2) The President shall transmit to the Congi^s by January 1,1980, 
a plan for authorizing executive level positions in the executive branch 
which shall include the maximum number of executive level positions 
necessary by level and a justification for the positions.

EFFECTIVE DATE; CONGRESSIONAL REVIEW

Sec. 415. (a) (1) The provisions of this title, other than sections 413 5 USe 3131 note, 
and 414(a), shall take effect 9 months after the date of the enactment 
of this Act.

(2) The provisions of section 413 of this title shall take eflfect on 
tlio date of the enactment of this Act.

(3) The provisions of section 414(a) of this title shall take effect 180 
days after the date of the enactment of this Act.

(b) (1) The amendments made by sections 401 through 412 of this 
title shall continue to have effect unless, during the first period of 60 
calendar days of continuous session of the Congress beginning after 
5 years after the effective date of such amendments, a concurrent reso
lution is introduced and adopted by the Congress disapproving the 
continuation of the Senior Executive Service. Such amenaments shall 
cease to have effect on the first day of the first fiscal year beginning 
after the date of the adoption of such concurrent resolution.

(2) The continuity of a session is broken only by an adjournment 
of the Congress sine die, and the days on which either House is not in 
session becau^ of an adjournment of more than 3 days to a day certain 
are excluded in the computation of the 60-day period.

(3) The provisions of subsections (d), (e), (f) , (g), (h), (i), (j), 
and (k) of section 5305 of title 5, United States Code, shall apply with 
respect to any concurrent resolution referred to in paragraph (1) of 
this su^ction, except that for the purpose of this paragrapn the ref
erence in such subsection (e) to 10 calendar days shall l)e considered a 
reference to 30 calendar days.

(4) During the 5-year period referred to in paragraph (1) of this 
subsection, the Director of the Office of Personnel Management shall 
include in each report required under section 3135 of title 5, United 
States Code (as added by this title) an evaluation of the effectiveness 
of the Senior Executive Service and the manner in which such Service 
is administered.

TITLE V—MERIT PAY

PUBLIC LAW 95-454— OCT. 13, 1978 92 ST AT. 1179

PAY FOR PERFORMANCE

Sec. 501. Part III of title 5, United States Code, is amended by 
inserting after chapter 53 the following new chapter:
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--CHAPTER 54—MERIT PAY AND CASH AWARDS
•Sec.
“5401. Purpose.
**5402. Merit pay system.
“5403. Cash award program.
“5401 Report 
“5405. Regulations.
“§5401. Purpose

“ (a) It is the purpose of this chapter to provide for—
“ (1) a merit pay system which shall—

“ ' * ' within available funds, recc and reward quality 
performance by varying merit pay adjustments;

“ (B) use performance appraisals as the basis for determin
ing merit pa^ adjustments;

(C) within available funds, provide for training to 
improve objectivity and fairness in the evaluation of perform
ance; and

“ (D) regulate the costs of m^rit pay by establishing appro
priate control techniques; and

(2) a cash award program which shall provide cash awards 
for superior accomplishment and special service.

“ (bU l) Except as provided in paragraph (2) of this subsection, 
this chapter shall apply to any supervisor or mana^ment official 
defined m paragraphs (10) and (11) of section 7103 of this tiue, 
respectively) who is in a jrosition which is in GS-13, 14, or 15 of the 
General Schedule described in section 5104 of this title.

“ (2) (A) Upon application under subparagraph (C) of this para- 
gittph, the President may, in writing, exclude an agency or any unit 
of an agency from the application of this chapter if the President 
considers such exclusion to be required as a result of conditions arising 
from—

“ (i) the recent establishment of the agency or unit, or the im
plementation of a new program,

“ (ii) an emergency situation, or 
“ (iii) any other situation or circumstance.

“ (B) Any exclusion under this paragraph shall not take effect 
earlier than 30 calendar days after the President transmits to each 
House of the Congress a report describing the agency or unit to be 
excluded and the reasons therefor.

“ (C) An application for exclusion under this paragraph of an 
agency or any unit of an agency shall be filed by the head of the agency 
with the Office of Personnel Management, and shall set forth reasons 
w ^  the agency or unit should be excluded from this chapter. The 
Office ŝ hall review the application and reasons, undertake such other 
review as it considers appropriate to detertnine whether the agency 
or unit should be excluded from the coverage of tliis chapter, and upon 
completion of its review, recommend to the President whether the 
agen^ or unit should be so excluded.

“ (D) Any agency or unit which is excluded pui-suant to this para
graph shall, insofar as practicable, make a sustained effort to eliminate 
the conditions on which the exclusion is based.

“ (E) The Office shall periodically review any exclusion from cover
age and may at any time recommend to the President that an exclusion 
under this paragraph be revoked. The President may at any time 
revoke, in writing, any exclusion under this paragraph.
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5 use 5301.

“ § 5402. Merit pay system Esublishment.
“ (a) In accordance with the puiwse set forth in section 5401 (a) (1) 

of this title, the Office of Personnel Management shall establish a merit 
pay system which shall provide for a range of basic pay for each 
grade to which tlie system applies, which range shall be limited by the 
minimum and maximum rates of basic pay payable for each grade 
under chapter 53 of this title.

“ (b) (1) Under regulations pi’escrib^ by the Office, the head of each 
agency may provide for increases within the range of basic pay for any 
employee covered by the merit pay system.

“ (2) Determinations to provide pay increases under this sub
section—

“ (A) may take into account individual performance and 
oreanizational accomplishment, and 

“ (B) shall be based on factors such as—
“ (i) any improvement in efficiency, productivity, and 

quality of work or service, including any significant reduction

cost efficiency;
(iii) timeliness of performance; and 

“ (iv) other indications of the effectiveness, productivity, 
and quality of performance of the employees for whom the 
employee is resj^nsible;

“ (C) sshall be subject to review only in accordance with and to 
the extent provided by procedures established by the head of the 
agency; and

“ (D) shall be made in accordance with regulations issued by 
the Office which relate to the distribution of increases authorized 
under this subsection.

“ (3) For any fiscal year, the head of any agency may exercise 
authority under paragraph (1) of this subsection only to the extent of

be^nninff of the fiscal year by the Office on the basis of the amount 
e.stiinated by the Office to be necessary to reflect—

“ (A) within-grade step increases and quality step increases 
which would have been paid under subchapter TlT of chapter 53 
of this title during the fiscal year to the employees of the agency 5 USC 5331. 
coverexi by the merit pay system if the employees were not so 
covered; and

“ (B) adjustments under section 5305 of this title which would 
have been paid under such subchapter during the fiscal year to 
such employees if the employees were not so covered, less an 
amount i-eflecting the adjustment under subsection (c) (1) of this 
section in rates of basic pay payable to the employees for the fiscal 
year.

“ (c) (1) Effective at the be r̂inning of the first applicable pay period 
commencing on or after the first day of the month in which an adjust
ment takes effect under section 5305 of this title, the rate of basic pay 
for any position under this chapter shall be adjusted by an amount 
equal to tne greater of—

“ (A) one-half of the percentage of the adjustment in the 
annual rate of pay which corresponds to the percentage generally

5 USC 5305.

Effective date.

5 0 -9 5 2  0 79
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applicable to positions not covered by the m̂ r̂it pay system in the 
same oracle as the position; or 

“ (ff) such greater amount of such j>ercentage of such adjust
ment in the annual rate of pay as mav be determined by the Office. 

“ (2) Any employee whose position is Drought under the merit pay 
system shall, so long as the employee continues to occupy the position, 
M entitled to receive basic pay at a rate of basic pay not less than the 
rate the employee was receiving when the position was brought under 
the merit pay system, plus any subsequent adjustment under para
graph (1) of this subsection.

“ (3) No employee to whom this chapter applies may be paid less 
than the minimum rate of basic pay of the grade of the employee’s 
position.

“ (d) Under regulations prescribed by the Office, the benefit of 
advancement through the range of basic pay for a grade shall be 
preserved for any employee covered by the merit pay system whose 
continuous service is interrupted in the public interest by service with 
the armed forces, or by service in essential non-Govemment civilian 
employment during a period of war or national emergency.

‘‘ (e) For the puroose of section 5941 of this title, rates of basic pay 
of employees covered by the merit pay system shall be considei ed rates 
of basic pay fixed by statute.
*̂ §5403. Cash award program

“ (a) The head of any agency may pay a cash award to, and incur 
necessary expenses for the honorary recognition of, any employee 
covered by the merit pay system who—

“ (1) by the employee’s .suggestion, invention, superior accom
plishment, or other personal effort, contributes to the efficiency, 
economy, or other improvement of Government operations or 
achieves a significant reduction in paperwork; or 

“ (2) performs a special act or service in the public interest in 
connection with or related to the employee’s Federal employment. 

“ (b) The President may pay a cash award to, and incur necessary 
expenses for the honorary recognition of, any employee covered by 
the merit pay system who—

“ (1) oy the employee’s suggestion, invention, superior accom
plishment, or other personal effort, contributes to the efficiency, 
economy, or other improvement of Government operations or 
achieves a significant reduction in paperwork; or 

“ (2) performs an exceptionally meritorious special act or serv
ice in the public interest in connection with or related to the 
employe’s Federal employment,

A Presidential cash award may be in addition to an agency cash awai*d 
under subsection (a) of this section.

“ (c) A cash award to any employee under this section is in addi
tion to the basic pay of the employee under section 5402 of this title. 
Acceptance of a cash award under this section constitutes an agree
ment that the use by the Gk)vemment of any idea, method, or device 
for which the award is made does not form the basis of any claim of 
any nature against the Government by the employee accepting the 
award, or th?> employee’s heirs or assigns.

“ (d) A cash award to, and expenses for the honorary recognition of, 
any employee cover^ by the merit pay system may be paid from the 
fund or appropriation available to the activity primarily benefiting, 
or the various activities benefiting, from the suggestion, invention.

92 ST AT 11S2 PUBUC LAW 95-454—OCT. 13, 1978
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superior accomplishment, or other meritorious effort of the employee.
The head of the agency concerned shall determine the amount to be 
contributed by each activity to any agency cash award under subsection
(a) of this section. The President shall determine the amount to be 
contributed by each activity to a Presidential award under subi^tion
(b) of this section.

<‘ (e) (1) Except as provided in paragraph (2) of this subsection, a Limiution. 
cash award under this section may not exceed $10,000.

“ (2) If the head of an agency certifies to the Office of Persoimel 
Management that the suggestion, invention, superior accomplishment, 
or other meritorious effort of an employee for which a cash award is 
proposed is highly exceptional ana unusually outstanding, a cash 
award in excess of $10,000 but not in excess of ^5,000 may be awarded 
to the employee on the approval of the Office.

“ (f) The President or the head of an agency may pay a cash award 
under this section notwithstanding the £ath or separation from the 
service of an employee, if the sug^tion, invention, superior accom
plishment, or other meritorious efert of the employee for which the 
award is proposed was made or performed while the employee was 
covered by the merit pay system.
“§5404. Report

“The Office of Personnel Management shall include in each annual 
report required by section 1308(a) of this title a report on the opera- 5 USC 1308. 
tion of the merit pay system and the cash award program established 
under this chapter. The report shall include—

“ (1) an analysis of the cost and effectiveness of the merit pay 
system and the cash award program; and 

“ (2) a statement of the agencies and units excluded from the 
coverage of this chapter under sexrtion 5401 (b) (2) of this title, the 
reasons for which each exclusion was made, and whether the 
exclusion continues to be warranted.

“§5405. Regulations
“The Office of Pei-sonnel Management shall prescribe regulations to 

carry out the purpose of this chapter.”.

INCENTIVE AWARDS AMENDBfENTS

Sec. r)02. (a) Section 4503(1) of title 5, United States Code, is 
amended by inserting after “operations” the following: “or achieves a 
significant reduction in paperwork” .

(b) Section 4504(1) of title 5, Unit^ States Code, is amended by 
inserting after “operations” the following: “or achieves a significant 
reduction in paperwork”.

PUBUC LAW 95-454— OCT. 13, 1978 92 STAT. 1183

TK C llN K ’AL AND CONFORMING AMENDMENTS

Sec. .503. (a) Section 4501(2) (A) of title 5, United States Code, is 
amended by striking out “ ; and” and inserting in lieu thereof “ , but 
(lot's not include an employee covered by the merit pay system estab
lished under section 5402 of this title; and”.

(b) Section 4502(a) of title 5, United States Code, is amended by 
striking out “$5,000” and inserting in lieu thereof “$10,000”.

(c) Section 4502(b) of title 5, ITnited States Code, is amended—
(1) by striking out “Civil Service Commission” and inserting

in lieu thereof “Office of Personnel Management” ;
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(2) by striking out ^^,000” and inserting in lieu thereof 
*‘$10,000*; and

(8) by striking out ^the Commission”  and inserting in lieu 
thereof “ the Office”.

(d) Section 4506 of title 5, United States Code, is amend^ by strik
ing out “Civil Service Commission may” and inserting in lieu thereof 
“Office of Perscmnel Management shall”.

(e) The second sentence of section 5332(a) of title 5, United States 
Code, is amended by inserting after “applies”  the following: “ , except 
an employee covered by the merit pay system established under section 
5402 of this title,”

( f ) Section 5334 of title 5, United States Code (as amended in sec
tion 801 (a) (3) (G) of this Act), is amended—

(1) in paragraph (2) of subsection (c), by inserting or for 
an employee appomted to a position covert by the ment pay sys
tem established under section 5402 of this title, any dollar 
amount,”  after “step” ; and

(2) by adding at the ^ d  thereof the following new subsection:
“ (f^ In the case of an employee covered by the merit pay system

established under section 5402 of this title, all references in this section 
to ‘two steps’ or *two step-increases’ shall be deemed to mean 6 
percent”.

(g) Section 5335(e) of title 5, United States Code, is amended by 
inserting after “ individual” the following: “covered by the merit pay 
q ŝtem established under section 5402 of this title, or,”

(h) Section 5^ 6 (c) of title 5, United States Code, is amended by 
inserting after “ individual” the following: “covei-ed by the merit pay 
system established under section 5402 of this title, or,” .

(i) The table of chapters for part III of title 5, United States Code, 
is amended by insertmg after the item relating to chapter 53 the 
following new item:
-54. Merit Pay and Cuh Awards..................................................................  5401".

EFFECTIVE DATE

5 use 5401 note. Sec. 504. (a) The provisions of this title shall take effect on the 
first day of the first applicable pay period which begins on or after 
October 1, 1981, except that such provisions may take effect with 
respect to any category or categories of positions tefore such day to 
the extent prescribed by the Director of the Office of Personnel 
Management.

(b) The Director of the Office of Personnel Mana^ment shall 
include in the first report reauired under section 5404 of title 5, United 
States Code (as added by this title), information with respect to the 
progress and cost of the implementation of the merit pay system and 
the cash award program established under chapter 54 of such title (as 
added by this title).

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER
PROGRAMS

r e s e a r c h  p r o g r a m s  a n d  d e m o n s t r a t i o n  p r o j e c t s

Sec. 601. (a) Part III of title 5, United States Code, is amended by 
adding at the end of subpart C thereof the following new chapter:

92 STAT. 1184 PUBUC LAW 95-454—OCT. 13. 1978
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“CHAPTER 47—PERSONNEL RESEARCH PROGRAMS AND 
DEMONSTRATION PROJECTS

“Sec.
“4701. Definitions.
“4702. Research programs.
“4703. Demonstration projects.
“4704. Allocation of funds.
“4705. Reports.
“4706. Regulations,
^§4701. Definitions

“ (a) For the purpose of this chapter-—
“ (1) ‘agency’ means an Executive agency, the Administi-ative 

Office of tlie IJnited States Courts, and the Government Printing 
Office, but does not include—

“ ̂ A) a Government corporation;
“ (B) the Federal Bui'eau of Investigation, the Central 

Intelligence Agency, the Defense Intelligence Agencv, the 
National Security Agency, and, as determined the presi
dent, any Executive agency or unit thereof which is desig
nated by the President and which has as its principal function 
the conduct of foreign intelligence or counterintelligence 
activities; or 

“ (C) the General Accounting Office;
“ (2) ‘employee’ means an individual employed in or under an 

agency;
“ (3) ‘eligible’ means an individual who has qualified for 

appointment in an agency and whose name has been entered on 
the appropriate register or list of eligibles;

“ (4) ‘demonstration project’ means a project conducted by the 
Office of Personnel Management, or under its supenasion, to deter
mine whether a specified change in personnel management policies 
or procedures would result in improved Federal personnel man
agement; and

“ (5) ‘research program’ means a planned study of the manner 
in which public management policies and systems are operating, 
the effects of those policies and systems, the possibilities for 
change, and comparisons among policies and systems.

“ (b) This subchapter shall not ajiply to any position in the Drug
Enforcement Administration which is excluded from the competitive
service under section 201 of the Crime Control Act of 1976 (5 U.S.C.
5108 note; 90 Stat. 2425).
“§4702. Research programs

“The Office of Personnel Management shall—
“ (1) ^tablish and maintain (and assist in the establishment 

and maintenance of) research programs to study improved 
methods and technologies in Federal personnel management;

“ (2) evaluate the research programs established under para
graph (1) of this section;

“ (3) establish and maintain a program for the collection and 
public dissemination of information relating to personnel man
agement research and for encouraging and facilitating the 
exchange of information among interested persons and entities; 
and

“ (4) carry out the preceding functions directly or through 
agrwment or contmct.

75
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^4703. Demonstration projects 
“ (a) Except as provided in this section, the Office of Personnel Man

agement may, directly or through ag^ment or contract with one or 
more agencies and other public and private organizations, conduct and 
evaluate demonstration projects. Subject to the provisions of this sec
tion, the conducting of demonstration projects shall not be limited by 
any lack of specific authority under this title to take the action con
templated, or by any provision of this title or any rule or regulation 
prescribed under this title which is inconsistent with the action, includ
ing any law or regulation relating to—

“ (1) the methods of esUmishing qualification requirements for, 
recruitment for, and appointment to positions;

“ (2) the methods of classifying positions and compensating 
employees;

“ (3) the methods of assigning, reassigning, or promoting 
en^loyees;

*̂ (4) the methods of disciplining employees;
“ (5) the methods of providing incentives to employees, includ

ing the provision of group or individual incentive bonuses or pay;
"^6) thehoursof work per day or per week;
“ (7) the methods of involving employees, labor organizations, 

and employee organizations in personnel decisions; and
“ (8) the methods of reducing overall agency staff and grade 

levels.
“ (b) Before conducting or entering into any agreement or contract 

to conduct a demonstration project, the Office shall—
“ (1) develop a plan for such project which identifies—

the purposes of the project;

PublicatioD in 
Federal Register. 
Hearing. 
Notification.

► the typ^ of employees or eligibles, c îtegorized by 
occi^tional series, grade, or organizational unit;

“ (C) the number of employees or eligibles to be included, 
in the aggregate and by category: 

the methodology; 
the duration;
the training to be provided; . 
the anticipated costs;
the methodology and criteria for evaluation;

“ (D  a specific description of any aspect of the project for 
which there is a lack of specific authority; and 

“ (J) a specific citation to any provision of law, nile, or 
reflation which,̂  if not waived under this section, would pro- 
mbit the^raducting of the project, or any part oi the project

“ (2) publish the plan in the Federal Register;
“ (3) submit the plan so published to public hearing;

(4) provide notification of the p rop o^  project, at least 180 
days in adyan^ of the date any project proposed under this sec
tion is to take effects

“ (A) to employees who are likely to be affected by the 
project; and ^

 ̂ “ (B) .to each House of the Congress;
(5) obtoin approval from each agency involved of the final 

version of the plan; and
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“ (6) provide each House of the Conjgress with a rewrt at least 
90 days in advance of the date the project is to take effect setting 
forth the final version of the plan as so approved.

“ (c) No demonstration project under this section may provide for a
waiver of— ^ . , . . ,

“ (1) any provision of chapter 63 or subfjart G of this title; 
“ (2) (A) any provision of law referred to in section 2302(b) (1) 

of this title; or
“ (B) any provision of law implementing any provision of law 

referred to in section 2302 (b) (1) of this title by—
“ (i) providing for equal employment opportunity through 

affirmative action; or 
“ (ii) providing any right or remedy available to any 

employee or applicant for employment in the civil service; 
“ (3) any provision of chapter 15 or subchapter III of chapter 

73 of this title;
“ (4) any rule or regulation prescribed under any provision of 

law referred to in paragraph (1), (2), or (3) of this subsection; or 
“ (5) any provision of chapter 23 of this title, or any rule or reg

ulation prescribed under this title, if such waiver is inconsistent 
with any merit system principle or any provision thereof relating 
to prohibited personnel practices.

“ (d) (1) Each demonstration project shall—
“ (A) involve not more than 5,000 individuals other than 

individuals in any control groups necessary to validate the results 
of the project; and 

“ (B) terminate before the end of the 5-year period be^nning 
on the date on which the project takes effect, except that the proj
ect may continue beyond the date to the extent necessary to val - 
date the results of the project.

“ (2) Not more than 10 active demonstration projects may be in 
effect at anv time.

“ (e) Suoject to the terms of any written a^eement or contract 
between the Office and an agency, a demonstration project involving 
the agency may be terminated by the Office, or the agency, if either 
determines that the project creates a substantial hardship on, or is not 
in the best interests of, the public, the Federal Government, employees, 
or eli^bles.

“ (i) Employees within a unit with respect to which a labor or^ - 
nization is accorded exclusive reco r̂nition under chapter 71 of this 
title shall not be included within any project under subsection (a) of 
this section—

“ (1) if the project would violate a collective bar^ining agree
ment (as defined in section 7103(8) of this title) between the 
agency and the labor organization, unless there is another written 
agreement with respect to the project between the agency and the 
or^nization permitting the inclusion; or

“ (2) if the project is not covered by such a collective bar^ining 
agreement, until there has been cx>nsultation or negotiation, as 
appropriate, by the agency with the labor organization.

“ (g) Employees within any unit with respect to which a labor 
organization has not been accorded exclusive recognition under Chap
ter 71 of this title shall not be included within any project under sun- 
section (a) of this section unless there has been agency consultation 
regarding the project with the employees in the unit.

Report to 
Congress.

5 use 6301, 
8101.
Ante, p. 1114.

5 use 1501. 
5 use 7321.
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Termination.

Post, p. 1191.
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Evaluations. “ (h) The Office shall provide for an evaluation of tlie resnlts of
each demonstration project and its impact on improving public man
agement.

“ (i) Upon request of the Director of the Office of Pei-sonnel Man- 
agemonf, agjencies shall cooperate with and assist tli<» Office, to tho 
extent practicable, in any evaluation undertaken under subsection (h) 
of this section and provide the Office with i*equested information and 
reports relating to the conducting of demonstration projects in tlieir 
respective agencies.

4704. Allocation of funds
“ Funds appropriated to the Office of Personnel Management for the 

purpose of this chapter may be allocated by the Office to any agency 
conducting demonstration projects or assisting the Office in conduct
ing such projects. Funds so allocated shall remain available for such 
period as may be specified in appropriation Acts. No contract shall be 
entered into under this chapter unless the contract has been provided 
for in advance in appropriation Acts.
‘‘§4705. Reports

“The Office of Personnel Management shall include in the annual 
5 use 1308. report required by section 1308(a) of this title a summary of research 

programs and demonstration projects conducted during the year 
covered by the report, the effect of the progiams and projects oi\ 
improving public management and inci-easing Government efficiency, 
and recommendations of policies a?id procedures which will improve 
such management and efficiency.
“§4706. Regulations

“The Office of Personnel Management shall prescribe regulations 
to carry out the purpose of this chapter.” .

(b) The table of chapters for part III of title 5, United States Code, 
is amended by inserting after the item relating to chapter 45 the fol
lowing new item:
“47. Personnel Research Programs and Demonstration Projects............  4701”.

INTERGOVERNMENTAL PERSONNEL .\CT AMENDMENTS

Sec. 602. (a) Section 208 of the Intergovernmental Personnel Act 
of 1970 (42 U.S.C. 4728) is amended—

(1) by striking out the section heading and inserting in lieu 
thereof the following:

“ TRANSFER OP FUNCTIONS AND ADMINLSTRATION OF MERIT POUCIES” ;

(2) by redesignating subsections (b), (c), (d), (e), and (f) 
as subsections (c), (d), (e), (f), and (g), respectively, and by 
inserting after subsection (a) the follow’injg new subsection:

“ (b) In accordance with regulations of the Office of Personnel Man
agement, Federal agencies may require as a condition of participa
tion in assistance programs, systems of i>ersonnel administration con
sistent with personnel standards prescribed by the Office for positions 
engaged in carrying out such programs. The'standards shall—

“ (1) include the merit principles in section 2 of this Act;
“ (2) be prescribed in such a manner as to minimize Federal 

intervention in State and lo(‘a] personnel administration.” ; and

92 STAT. 1188 PUBLIC LAW 95-454—OCT. 13. 1978
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(3) by striking out the last subsection and inserting in lieu 
thereof tne following new subsection:

“ (h) Effective one year after the date of the enactment of the Civil Gr«nt*-in-»id, 
Service Reform Act of 1978, all statuto^ personnel requirements 
established as a condition of the receipt o f Federal grants-in-aid by 
State and local governments are hereby abolished, except—

“ (1) requirements prescribed under laws and regulations 
referr^ to in subsection (a) of this section;

“ (2) requirements that generally prohibit discrimination in

abolistioo of 
oerUin
requirementB.

em ploymei it or reqiiire equal employment opportunity; 
“ (3) the Davis-1 40 use 

276t-276«-5.
vis-Bacon Act (40 U.S.C, 276 et seq.); and 

“ (4) chapter 15 of title 5, United States Code, relating to polit
ical activities of certain State and local employees.”.

(b) ^ t io n  401 of such Act (84 Stat. 1920) is amended by striking 5 USC3371 note, 
out “governments and institutions of higher education” and inserting
in lieu thereof “governments, institutions of higher education, and 
other organizations”.

(c) Section 403 of such Act (84 Stat. 1925) is amended by inserting 
“ (a)” after “403.”, and by adding at the end thereof the following new 
sub^tion:

“ (b) Effective beginning on the effective date of the Civil Service 
Reform Act of 1978, the provisions of section 314(f) of the Public 
Health Service Act (42 U.S.C. 246(f)) applicable to commissioned 
oflScers of the Public Health Service Act are hereby repealed.” .

(d̂  Section 502 of such Act (42 U.S.C. 4762] is amended in para- 
CTaph (3) by inserting “the Trust Territory 01 the Pacific Islands,” 
before “and a territory or possession of the United States,” .

(e) Section 506 of such Act (42 U.S.C. 4766) is amended—
(1) in subsection (b) (2), by striking out “District of Colum

bia” and inserting in lieu thereof “District of Columbia, the 
Commonwealth of Puerto Rico, Guam, American Samor, and the 
Virgin Islands” ; and

(2) in subsection (b) (5), by striking out “and the District of 
Columbia” and inserting in lieu thereof “ , the District of Colum
bia, the Commonwealth of Puerto Rico, Guam, American Samoa, 
and the Virgin Islands”.

AMENDMENTS TO THE MOBILITY PROGRAM

Sec. 603. (a) Section 3371 of title 5, United States Code, is 
amended—

(1) by inserting, “the Trust Territory of the Pacific Islands,” 
after “Puerto Rico,” in paragraph (1) (A) ; and

(2) by striking out “and” at the end of paragraph (1), by strik
ing out the period at the end of paragraph (2) and inserting a 
semicolon in lieu thereof, and by adding at the end thereof the 
following:

“ (3) ‘Federal agency’ means an Executive agency, military “ Fcdcrd 
department, a court of the United States, the Administrative •gency ”
Office of the United States Courts, the Library of Congress, the 
Botanic Garden, the Government Printing Office, the Congres
sional Budget Office, the United States Postal Service, the Postal 
Rate Ccmimission, the Office of the Architect of the Capitol, the 
Office of Technology Assespnent, and such other similar agencies 
of the legislative and judicial branches as determined appropriate 
by the Office of Personnel Management; and
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^(4) ‘other organization’ ineans-
“ (A ) a national, regional, State-wide, area-wide, or metro

politan organization representing member State or local 
governments;

“ (B) an association of State or local public officials; or 
“ (C) a nonprofit organization which has as one of its prin

cipal functions the offering of professional advisory, research, 
educational, or development services, or related services, 
to governments or universities concerned with public 
management.’’.

(b) Sections 3372 through 3375 o f title 5, United States Code, are 
amended by striking out “executive agjency” and “an executive agency'’ 
each place they appear and inserting in lieu thereof “Federal agency” 
and Federal agency”, respectively.

(c) Section 3372 or title 5, United States Code, is further amended— 
(1) in subsection (a) (1), by inserting aft^r “agency” the fol

lowing: “ , other than a noncareer appointee, limited term 
appointee, or limited emergency appointee (as such terms arc 
demed in section 3132(a) of this title) in the Senior Executive 
Service and an employee in a position which has been excepted 
from the competitive service by reason of its confidential, policy-

“agency” and inserting in lieu thereof a semicolon;
74) by adding at the end of subsection (b) the following:
“ (3) an employee o f a Federal agency to any other organiza

tion; and
“ (4) an employee of an other organization to a Federal 

agency.” ; and
(5) by adding at the end thereof (as amended in paragraph (4) 

of this subsection) the following new subsection:
“ (c) (1) An employee of a Federal agency may be assigned under 

this subchapter only if the employee agrees, as a condition of accepting 
an assignment under this subchapter, to serve in the civil service upon 
the completion of the assignment for a period equal to the length of the 
assi^ment.

“ (2) Each agreement required under paragraph (1) of this subsec
tion shall provide that in the event the employee fails to carry out the 
agreement (except for good and sufficient reason, as determined by tlie 
head of the Federal agency from which assigned) the employee shall be 
liable to the United States for payment of all expenses (excluding 
salary) of the assignment. The amount shall be treated as a debt due 
the United States.’\

(d) Section 3374 of title 6, United States Code, is further amended— 
(1) by adding at the end of subsection (b) the following new 

sentence:
“The above exceptions shall not apply to non-Federal employees who 
are covered by chapters 83, 87, and 89 of this title by virtue of their 
non-Federal employment immediately before assignment and appoint
ment under this section.” :

I 2) in subsection (c) (1), by striking out the semicolon at the 
end thereof and by inserting in lieu thereof the followin^r: 
“ , except to the extent that the pay received from the State or local 
government is less than the appropriate rate of pay which the
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duties would warrant under the applicable pay provisions of 
this title or other applicable au th ority ; and

(3) by striking out the period at the end of subsection (c) and 
inserting in lieu thereof the following: or for the contribution 
of the SUte or local government, or a part thereof, to employee 
benefit systems.”.

(e) Section 3375(a) of title 5, United States Code, is further 
amended by striking out “and” at the end of para^ph (4), by 
redesignating paragraph (5) as paragraph (6), and by mserting after 
paragraph (4) the following;

“ (5) section 5724a (b) of this title, to be used by the employee 
for miscellaneous expenses related to change of station where 
movement or storage of household goods is mvolved; and”,

TITLE VII—FEDERAL SERVICE LABOR-MANAGEMENT 
RELATIONS

FEDERAL SERVICE LABOR-MAKAGEMENT RELATIONS

Sec. 701. So much of subpart F of part III of title 5, United States 
Code, as precedes subchapter II of chapter 71 thereof is amended to 
read as follows:

"Subpart F—Labor*Management and Employee 
Relations

“CHAPTER 71—LABOR-MANAGEMENT RELATIONS
“SUBCHAPTER I—GENERAL PROVISIONS

“Sec.
“7101. Findings and purpose.
“7102. Employees’ rights.
“7103. Definitions; application.
“7104. Federal Labor Relations Authority.
“7105. Powersanddntiesof the Authority.
“7106. Management rights.

“SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES AND 
LABOR ORGANIZATIONS

“Sec.
“7111. Exclusive recognition of labor organizations.
“7112. Determination of appropriate units for labor organization representation.
‘*7118. National consultation rights.
“7114. Representation rights and duties.
“7116. Allotments to representatiyes.
‘7116. Unfair labor practices.
*7117. Duty to bargain in good faith; compelling need; duty to consult 
“7118. Prevention of unfair labor practices.
“7119. Negotiation impasses; Federal Service Impasses PaneL 
“7120. Standards of conduct for labor organizations.

“SUBCHAPTER III—GRIEVANCES. APPEALS. AND REVIEW
“ Sec.
“7121. Grievance procedures.
“7122. Exceptions to arbitral awards.
“7123. Judicial review; enforcement

PUBUC LAW 95-454—OCT. 13, 1978 92 STAT. 1191
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“SUBCHAPTBB IV—ADMINISTRATITB AND OTHBR PROTI8ION8

“7181. Official time.
“7132. Subpenas.
“7183. Compilation and publication of data.
“7184. Beg^ations.
'*7135. Continuation of existing laws, recognitions, agreements, and procedures.

“SUBCHAPTER I—GENERAL PROVISIONS
5 use 7101. "§ 7101. Findings and purpose

“ (a) The Congress finds that—
“ (1) experience in both private and public employment indi

cates that the statutonr (protection of the right of employees to 
organize, bargain collectively, and participate through labor 
organizations of their own choosing in decisions which affect 
them—

“ ̂  A) safeguards the public interest,
“ (B) contributes to the effective ccmduct of public business, 

and
“ (C) facilitates and encourages the amicable settlements of 

disputes between employees and their employers involving 
conditions of employment; and 

“ 2̂) the public interest demands the highest standards of 
employee performance and the continued development and 
implementation of modern and progressive work practices to 
facilitate and improve employee performance and the efficient 
accomplishment of the operations of the Government.

Therefore, labor organizations and collective bargaining in the civil 
service are in the public interest.

“ (b) It is the purpose of this chafer to prescribe certain rights and 
obligations of the employees of the Federal Government and to estab
lish procedures which are desimed to meet the special requirements 
and needs of the Government. The provisions of this chapter should be 
interpreted in a manner consistent with the requirement of an effective 
and efficient Government.

5 use 7102. «§ 7102. Employees’ rights
“Each employee shall have the right to form, join, or assist any labor 

organization, or to refrain from any such activity, freely and without 
fear of penalty or reprisal, and each employee shall be protex̂ ted in the 
exercise of sucn right. Except as otherwise provided unaer this chapter.
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such right includes the right— 
“ (IJ to act for a labor < ̂ , • organization in the capacity of a repre

sentative and the right, in that ciypacity, to present the views of 
the labor organization to heads o f  agencies and other officials of 
the executive branch of the Government, the Congress, or other 
appropriate authorities, and 

“ (2) to engage in collective bargaining with respect to condi
tions of employment through representatives chosen by employees 
under this chapter.

5 use 7103. "§ 7103. Definitions; application
“ (a) Forthe purpose of this chapter-—

“ (1) ‘person’ means an individual, labor organization, or 
agency;



“ (2) ‘employee’ means an individual— 
employed in an agency; or 

“ (B) whose employment in an agency has ceased because of 
any unfair labor practice under section 7116 of this title 
and who has not oobtined any other regular and substantially 
equivalent em ^o^ent, as determined under regulations pre
scribed by the Federal Labor Relations Authority; 

but does not mclude—
“ (i) an alien or noncitizen of the United States who 

occupies a position outside the United States;
“ hi) a member of the uniformed services;

/
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“ |iii j  a suj^rvisor or a mana^ment ̂ c ia l ;
^ an officer or employee in the Foreign Service of the 

United States employed in the Department of Statê  the 
Agency for International Development, or the International 
Communication Agency; or 

“ (v) any person who participates in a strike in violation 
of section 7311 of thistitle; 5 USC 7311.

“ (3) HiTOncy’ means an Executive agency (including a nonap- 
propnated fund instrumentality described in section 2105(c) 
of tnis title and the Veterans’ Canteen Service, Veterans’ Admm- 
istraticm), the Library of Congress, and the Government Printing 
Office, but does not include—

A  ̂the General Accounting Office;
“ (B) the Federal Bureau of Investigation;
“ IC) the General Intelligence Agency;
“ (D) the National Security Agency;
“ (E) the Tennessee Valley Authority;
“ (F) the Federal Labor Relations Authority; 

or
“ (G) the Federal Service Impasses Panel;

“ (4) ‘labor organization’ means an organization compos^ in 
whole or in part of employees, in which employees participate 
and pay dues, and whicn has as a purpose the dealing with an 
agency concerning grievances and conditions of employment, but 
does not include—

“ (A) an organization which, h j  its constitution, bylaws, 
tacit agreement among its members, or otherwise, denies 
membership b^use of race, color, cre^, national origin, sex, 
age, preferential or nonpreferential civil service status, politi
cal affiliation, marital status, or handicapping condition;

“ (B) an organization which advocates the overthrow of 
the constitutional form of government of the United States;

“ (C) an organization sponsored by an agency; or
“ (D) an or^nization which participates in the conduct 

of a strike against the Government or any agency thereof or 
imposes a duty or obligation to conduct, assist, or participate 
in such a strike;

“ (5) ‘dues’ means dues, fees, and assessments;
“ (6) ‘Authority’ means the Federal Labor Relations Authority 

described in section 7104(a) of this title;
“ (7) ‘Panel’ means the Federal Service Impasses Panel de

scribed in section 7119(c) of thistitle;
“ (8) ‘collective bargaining agreement’ means an agreement 

entei^ into as a result of c^lective bargaining pursuant to the 
provisions of this chapter;

5 USC 2105.
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•*(9) ‘jpricvinre’ iiiouns any roiiipliiiiil-
“ (A ) by any oniplf»y<*i* conrorninjj any matter relating to 

the employment of the employee:
“ (B) by any laVwr orpinixation conceining any matter 

relating to tlie employment of any employee; or
“ (C) by any employee, lalK»r orjfanization. or a*(en( v con- 

cerninfj--
“ (i) the effect or interpivtation. or a claim of hreacli, 

of a rollective harjrainin̂ r ajrn*ement; or
“ (ii) any claimed violation, misinter|>retation. or mis

application of any law, rule, or regulation affecting con
ditions of employment;

“ (10) ‘supervisor’ means an individual employed by an agency, 
having authority in the interest of the agency to hire, direct, 
assign, promote, reward, transfer, furlough, layoff, recall, sus
pend, discipline, or remove employees, to adjust their grievances, 
or to effectively recommend such action, if the exeicise of the 
authority is not merely routine or clerical in nature hut requires 
the consistent exercise of indej)endenf judgment, except that, 
with respect to any unit which includes firefighters or nurses, tlie 
term ‘supervisor’ includes only those individuals who devote a 
preponderance of their employment time to exercising such 
authority;

“ (11) ‘management official’ means an individual employed hy 
an agency in a position the duties and responsibilities of which 
require or authorize the individual to formulate, determine, or 
influence the policies of the agency:

“ (12) ‘collective bargaining’ means the performance of the 
mutual obligation of the representative of an agency and the 
exclusive repre ŝentative of employees in an appropriate \mit in 
the agency to meet at reasonable times and to consult and bargain 
in a fjoocl-faith effort to reach agreement with respect to the 
conditions of employment affecting such employees and to exe
cute, if requested by either party, a written document incorpo
rating any collex*tive bargaining agi-eement reached, but the 
obligation referred to in this paragraph does not compel either 
party to agree to a proposal or to make a concession;

“ (13) ‘confidential employee’ means an employee who acts in 
a confidential capacity with respect to an individual who formu
lates or effectuates management j>olicies in the field of labor- 
management relations;

“ (14) ‘conditions of employment’ means personnel policies, 
practices, and matters, wheHier established by rule, regulation, 
or otherwise, affecting working conditions, except that such term 
does not include policies, practices, and matters—

“ (A ) relating to political activities prohibited under suh- 
5 use 7321. chapter III o f  chapter 73 o f this title;

“ (B) relating to the claf;sification of any position; or 
“ CC) to the extent such matters are specifically provided 

for by Federal statute:
“ (1.5) ‘professional employee’ means—

“ (A) an employee engaged in the i>erformance of work— 
“ (i) requiring knowledge of an advanced type in 

a field of science or leaminff customarily acquired by a 
prolonged course of specialized intellectual instruction

92 ST AT 1 m  mUJC LAW 95-454—OCT. 13. 1978
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and study in an institution of higher learning or a hospi- 
tal (as distinguished fi'om knowledge acquired by a gen
eral academic education, or from an apprenticesliip, or 
from training in the performance of routine mental, 
manual, mechanical, or physical activities);

“ (ii) requiring the consistent exercise of discretion 
and judgment in its performance;

“ (iii) which is predominantly intellectual and varied 
in character (as distinguished from routine mental, man
ual, mechanical, or physical work); and 

“ (iv) which’is of such character that the output pro
duced or the result accomplished by such work cannot 
be standardized in relation to a given period of time; or 

“ (B) an employee who has completed the courses of special
ized intellectual instruction and study described in subpara
graph (A) (i) of this paragraph and is performing related 
wonc under appropriate direction or guidance to qualify the 
employee as a professional employee described in subpara
graph (A) of this paragrapli;

“ (16) ‘exclusive representative’ means any labor organization 
which—

“ (A) is certified as the exclusive representative of employ
ees in an appropriate unit pursuant to section 7111 o f this 
title; or

“ (B) was recognized by an agency immediately before the 
effective date of this chapter as the exclusive representative 
of employees in an appropriate unit—

“ (i) on the basis of an election, or 
“ (ii) on any basis other than an election, 

and continues to lie so recognized in accordance with the pro
visions of this chapter;

“ (17) ‘firefighter’ means any employee engaged in the perform
ance of work directly connected with the control and extinguish-, 
ment of fires or the maintenance and use of firefighting apparatus 
and equipment; and 

“ (18) ‘United States’ means the 50 States, the District of 
Columbia, the Commonwealth of Puerto Rico, Guam, the Virgin 
Islands, the Trust Territory of the Pacific Islands, and any terri
tory or possession of the United States.

“ (b)(1) The President may issue an order excluding any agency 
or subdivision thereof from coverage under this chapter if the Presi
dent determines that—

“ (A) the agency or subdivision has as a primary function 
intelligence, counterintelligence, investigative, or national security 
work, and

“ (B) the provisions of this chapter cannot be applied to that 
agency or subdivision in a manner consistent with national security 
requirements and considerations.

“ (2) The President may issue an order suspending any provision 
of this chapter with respect to any agency, installation, or activity 
located outside the 50 States and the District of Columbia, if the 
President determines that the suspension is necessary in the interest 
of national security.

Presidential
order.

Presidential
ordef.
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5 use 7104. --§ 7104, Federal Labor Relations Authority
“ (a) The Federal Labor Relations Authority is coini>ose(l of three 

members, not more than 2 of whom may be adherents of the same 
political party. No member shall engag^ in any other business or 
employment or hold another office or p^ition in the Government of the 
United States except as otherwise provided by law.

“ (b) Members of the Authority shall be appointed by the President 
by and with the advice and consent of the Senate, and may be removed 
by the President only upon notice and hearing and only for inefficiency, 
neglect of duty, or malfeasance in office. The President shall designate 
one member to serve as Chairman of the Authority.

“ (c)(1 ) One of the original membei-s of the Authority shall be 
appointed for a term of 1 year, one for a term of 3 years, and the 
Chairman for a term of 5 yeai-s. Thereafter, each member shall be 
appointed for a term of 6 yeai*s.

“ (2) Notwithstanding para^aph (1) of this subsection, the term 
of any member shall not expire before the earlier of—

“ (A) the date on which the member’s successor takes office, or 
“ (B) the last day of the Congress beginning after the date on 

which the member’s term of office would (but for this subpara
graph) expire.

An individual chosen to fill a vacancy shall be appointed for the 
unexpired term of the member replaced.

“ (d) A vacancy in the Authority shall not impair the right of the 
remaining members to exercise all of the powers of the Authority.

Report to “ (e) Tne Authority shall make an annual report to the President
President. fo r  transmittal to the Congress which shall include information as

to the cases it has heard and the decisions it has rendered.
“ (f) (I) The General Counsel of the Authority shall be appointed 

by the President, by and with the advice and consent of the Senate, 
for a term of 5 yeai*s. The General Counsel may be removed at any time 
by the President. The General Counsel shall hold no other office or 
position in the Government of the United States except as provided by 
law.

“ (2) The General Counsel may—
“ (A) investigate alleged imfair labor practices under this 

chapter,
“ (B) file and prosecute complaints under this chapter, and 
“ (C) exercise such other powers of the Authority as the 

Authority may prescribe.
“ (3) The General Counsel shall have direct authority over, and 

responsibility for, all employees in the office of General Counsel, 
including employees of the General Counsel in the regional offices of 
the Authority.

5 use 7105. «§ 7105. Powers and duties of the Authority
“ (a)(1) The Authority shall provide leadership in establishing 

policies and guidance relating to matters under this chapter, and, 
except as otherwise provided, shall be responsible for carrying out 
the purpose of this chapter.

“ (2) The Authority shall, to the extent provided in this chapter and 
in accordance with regulations prescribed by the Authority—

“ (A) determine the appropriateness of units for labor orga
nization representation under section 7112 of this title;

“ (B) supervise or conduct elections to determine whether a 
labor organization has been selected as an exclusive representative
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by a majority of the employees in an appropriate imit and other
wise administer the provisions of section 7111 of this title relating 
to the according of exclusive recomition to labor organizations;

“ (0) prescribe criteria and resolve issues relating to the grwt- 
ins of national consultation rights under section 7113 of this title;

“ (D) prescribe criteria and resolve issues relating to deter- 
minmg compelling need for agency rules or regulations under 
section 7117(b) of this title;

“ (£ ) resolves issues relating to the duty to bargain in good 
faith under section 7117 (c) of niis title;

“ (F) prescribe criteria relating to the granting of consultation 
rights with respect to conditions of employment under section 
7117(d) of this title;

“ (G) conduct hearings and resolve complaints of unfair labor Hearings, 
practices under section 7118 of this title;

“ (H) resolve exceptions to arbitrator’s awards under section 
7122 of this title; ana 

“ (I) take such other actions as are necessary and appropriate 
to effectively administer the provisions of this chapter.

“ (b) The Authority shall adopt an official seal which shall be 
judicially noticed.

“ (c) The principal office of the Authority shall be in or about the 
District of (jolumbia, but the Authority may meet and exercise any 
or all of its powers at any time or place. Except as otherwise expressly 
provided by law, the Authority may, by one or more of its members 
or by such agents as it may designate, make any appropriate inquiry 
necessary to carry out its duties wherever persons subject to this c o p 
ter are located. Any member who participates in the inquiry shall not 
be disqualified from later participating in a decision of the Authority 
in any case relating to the inquiry.

“ (a) The Authority shall appoint an Executive Director and such 
re^onal directors, administrative law judges under section 3105 of 
this title, and other individuals as it may from time to time find neces- 5 USC 3105. 
sary for the proper performance of its functions. The Authority may 
delegate to officers and employees appointed under this sub^ctioii 
authority to perform such duties and make such expenditures as may 
be necessary.

“ (e) (1) The Authority may delegate to any regional director its 
authoritv under this chapter—

“ (A) to determine whether a group of employees is an appro
priate unit;

“ (B  ̂ to conduct investigations and to provide for hearing;
“ (C) to determine whether a question or representation exists 

and to direct an election; and 
“ (D) to supervise or conduct secret ballot elections and certify 

the results thereof.
“ (2) The Authority may delegate to any administrative law judge 

appointed under subnotion (d) of this section its authority under 
^ction 7118 of this title to determine whether any person has engaged 
in or is engaging in an unfair labor practice.

“ (f) It the Authority delegates anv authority to any regional direc
tor or administrative law judge to take any action pursuant to subsec
tion (e) of this section, the Authority may, upon application by any 
interested person filed within 60 days after the date of the action, 
review such action, but the review shall not, unless specifically ordered 
by the Authority, operate as a stay of action. The Authority may
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affirm, modify, or reverse any action reviewed under this Hubflection. 
I f  the Authority does not undertake to ffrant review of the action 
under this subsection within 60 days after the later of—

^(1) the date of the action; or
'*(2) the date of the filing of any application under thin sub

section for review of the action; 
the action shall become the action of the Authority at the end of such 
60-day period.

“ (g) In order to carry out its functions under thin chapter, the 
Autnority may—

“ (1) hold hearings;
*‘ (2) administer oaths, take the teHtimony or de|>osition of any 

person under oath, and issue hubi)onaH as provided in section 7182 
of this title; and 

**(8) may require an agency or a labor ormnization to cenNo 
and desist from violations of this chapter ana require it to take 
any remedial action it considers appropriate to carry out tiie 
policies of this chapter.

“ (n) Except as provided in section 518 of title 28, relating to litifja- 
tion before the Supreme Court, attorneys designated by tlie Authority 
may ap^ar for tne Authority and represent the Authority in any 
civil action brought in connection with any function carried out by 
the Authority pursuant to this title or as otherwise authorized by law.

“ (i) In the exercise of the functions of the Authoritv under thifl 
title, the Authority may request from the Director of the Office of 
Personnel Management an advisory opinion conceminijr tlie ni*oi)er 
interpretation of rules, regulations, or policy directives issued Tby the 
Office of Personnel Management in connection with any matter before 
the Authority.

S use 7106. «§ 7106. Management rights
“ (a) Subject to subsection (b) of this section, nothing in this 

chapter, shall affect the authority of any management official of any 
agency—

“ (1) to determine the mission, budget, organization, numl)or 
of employees, and internal security practices of the agency; and 

“ (2) in acxjordance with applicable laws—
“ (A) to hire, assign, direct, layoff, and retain employees 

in the agency, or to suspend, remove, reduce in grade or pay, 
or take other disciplinary action against such employees;

“ (B) to assign work, to make determinations with respect 
to contracting out, and to determine the personnel by which 
agency operations shall l)e conducted;

“ (C) with respect to filling positions, to make selections 
for appointments from—

“ (i) among properly ranked and certified candidates 
for promotion; or 

“ (ii) any other appropriate source; and 
“ (D) to take whatever actions may be necessan’ to carry 

out the agency mission during emergencies.
“ (b) Nothing in this section shall preclude any agency and any 

labor or£?anization from negotiating—
“ (1) at the election of the agency, on the numbers, types, and 

grades of employees or positions assigned to any organizational 
subdivision, work project, or tour of duty, or on the teclmolog>'. 
methoils, and means of performiifg work;

92 STAT. 1196 PUBUC LAW 9S-i54-OCT. IS. 1978



89

“ (2) procedures which management officials of the agency will 
observe in exercising any authority under this section; or 

“ (̂ 3) appropriate arrangements for employees adversely affected 
by tne exercise of any authority under this section by such man
agement officials,

“SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES 
AND LABOR ORGANIZATIONS

"§7111. Exclusive recognition of labor organizations 5 USC 7111.
“ (a) An agency shall accord exclusive recognition to a labor organi

zation if the organization has been selected as the representative, in a 
secret ballot election, by a majority of the employees in an appropriate 
unit who cast valid ballots in the election.

“  (b) If a petition is filed with the Authority— Petition.
“ (1) oy any person alleging—

“ (A) in the case of an appropriate unit for which there is 
no exclusive representative, that 30 percent of the employees 
in the apj^ropriate unit wish to be represented for the purpose 
of collective bargaining by an exclusive representative, or 

“ (B) in the case of an appropriate unit for which there is 
an exclusive representative, that 30 percent of the employees 
in the unit allege that the exclusive representative is no longer 
the representative of the majority of the employees in the 
unit; or

“ (2) by any person seeking clarification of, or an amendment 
to, a certification then in effect or a matter relating to representa
tion ;

the Authority shall investigate the petition, and if it has reasonable Hearing, 
cause to believe that a question of representation exists, it shall provide 
an opportunity for a hearing (for which a transcript shall be kept) 
after reasonalile notice. I f the Authority finds on the record of tho Election, 
hearing that a question of representation exists, the Authority shall 
supervise or conduct an election on the question by secret ballot and 
shall certify the results thereof. An election imder this subsection shall 
not be conducted in any appropriate unit or in any subdivision thereof 
within which, in the preceding 12 calendar months, a valid election 
under this subsection has been held.

“ (c) A labor organization which—
“ (1) has been designated by at least 10 percent of the employees 

in the unit specified in any petition filed pursuant to subsection
(b) of this section;

“ (2) has submitted a valid copy of a current or recently expired 
collective bargaining agreement for the unit; or 

“ (3) has submitted other evidence that it is the exclusive rep
resentative of the employees involved; 

may intervene with respect to a petition filed pursuant to subsection
(b) of this section and shall be placed on the ballot of any election 
under such subsection (b) with respect to the j>et it ion.

“ (d) The Authority shall determine who is eligible to vote in any 
election under this section and shall establish rules govemins: any suoh 
election, which shall include rules allowing empoyees eligible to vote 
the opportunity to choose—

“ (1) from labor organizations on the ballot, that labor organi
zation which the employees wish to have represent them; or

PUBLIC LAW 95-454— OCT. 13, 1978 92 STAT. 1199
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“ ̂ 2) not to be represented by a labor or^nization.
In any election in which no choice on the ballot receives a majority of 
the votes cast, a runoff election shall be conducted between the two 
choices receiving the highest number of votes. A labor organization 
which receives the majority of the votes cast in an election shall be 
certified by the Authority as the exclusive representative.

“ (e) A labor organization seeking exclusive recognition shall submit 
to the Authority and the agency involved a roster of its officers and 
representatives, a copy of its constitution and bylaws, and a statement 
of its objectives.

“ (fj Exclusive recognition shall not be accorded to a labor 
organization—

‘*(1) if the Authority determines that the labor or^nization 
is subject to corrupt influences or influences opposed to democratic 
principles;

“ (2t in the case of a petition filed pursuant to subsection
(b) (1) (A) of this section, if there is not credible evidence that 
at least 30 percent of the employees in the unit specified in the peti
tion wish to be represented for the purpose of collective bargain
ing by the labor organization seeking exclusive recognition;

“ (3) if there is then in effect a lawful written collective bargain
ing agreement between the agency involved and an exclusive rep
resentative (other than the labor organization seeking exclusive 
recognition) covering any employees included in the unit speci
fied in the petition, unless—

“ (A) the collective bargaining agreement has been in effect 
for more than 3 years, or 

“ (B) the petition for exclusive recognition is filed not more 
than 105 days and not less than 60 days before the expiration 
date of the collective bargaining agreement; or

“ (4) if the Authority has, within the previous 12 calendar 
months, conducted a secret ballot election for the unit described 
in any petition under this section and in such election a majority 
of the employees voting chose a labor organization for certification 
as the unit’s exclusive representative.

“ (g) Nothing in this section shall be construed to prohibit the waiv
ing of hearings by stipulation for the purpose of a consent election in 
conformity with regulations and rules or decisions of the Authority.

5 use 7112. ^§7112. Determination of appropriate units for labor organiza
tion representation

“ (a) (1) The Authority shall determine the appropriateness of any 
unit. The Authority shall determine in each case whether, in order to 
ensure employees the fullest freedom in exercising the rights guaran
teed under this chapter, the appropriate unit should be established on 
an agency, plant, mstallation, functional, or other basis and shall 
determine any unit to be an appropriate unit only if the determination 
will ensure a clear and identifiable community of interest among the 
employees in the unit and will promote effective dealings with, and 
efficiency of the operations of, the aĝ ency involved.

“ (b) A unit shall not be determined to be appropriate under this 
section solely on the basis of the extent to which employees in the pro
posed unit have organized, nor shall a unit be determined to be appro
priate if it includes—

Post, 1215. “ (1) except as provided under section 7135(a) (2) o f this title,
anv management official or supervisor;

“ (2) a confidential employee;
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“ (3) an employee engaged in personnel work in other than a 
purely cleriaJ capacity;

“ (4) an employee engaged in administering the provisions of 
tins

“ (5) Doth professional employees and other employees, unless a 
majority of the professional employees vote for inclusion in the 
unit;

“ (6) any employee engaged in intelligence, counterintelligence, 
inv^igative, or security work which directly affects national 
security; or

“ (7) any employee primarily en g ird  in investigation or audit 
functions relatmg to the work o f  individuals emplojred by an 
agency whose duties directly affect the internal security of the

rncy, but only if the f\mctions are undertaken to ensure that 
duties are discharged honestly and with integrity.

“ (c) Anjr employee who is engaged in administering any provision 
of law relating to labor-management relations may not be represented 
by a labor organization—

“ (1) which represents o<her individuals to whom such provision 
applies; or

“ (2) which is affiliated directly or indirectly with an organiza
tion which represents other individuals to whom such provision 
applies.

“ (d) Two or more units which are in an a^ncy and for which a 
labor organization is the exclusive representative may, upon p^ition 
by the i^ncy or labor or^nization, be consolidated with or without 
an election into a single larger unit if the Authority considers the 
larger unit to be appropriate. The Authority shall certify the labor 
organization as the exclusive representative of the new larger unit.
“§7113, National consultation rights 5USC7113.

“ (^a)(r) If, in c<mnection with any agency, no labor organization 
has W n  accorded exclusive recognition on an agency basis, a labor 
organization which is the exclusive representative of a substantial num
ber of the employees of the agencj, as determined in accordance with 
criteria prescribe by the Authority, shall be granted national consul
tation rights by the agency. National consultation rights shall termi
nate when the labor organization no longer meets the criteria pre- 
scriM by the Authority. Any issue relating to any labor organization’s 
eligibility for, or continuation of, national consultation rights shall 
be subject to determination by the Authority.

“ (b)(1) Any labor organization having national consultation rights 
in connection with any agency under subsection (a) of this secticm 
shall—

“ (A) be informed of any substantive change in conditions of 
employment proposed by the a^ncy, and 

“ (B) be permitted reasonalHe time to present its views and rec
ommendations regarding the changes.

“ (2) If any views or recommendations are presented under para
graph (1) of this subsection to an agency by any labor organization—

“ (A) the agency shall consider the views or recommendations 
before taking final action on any matter with respect to which the 
views or recommendations are presented; and 

“ (B) the a^ncy shall provide the labor organization a written 
statement of the reasons for taking the final action.

“ (c) Nothing in this section shall be construed to limit the right 
of any agency or exclusive representative to engage in collective 
bargaining.

y/
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5 use 7114. **§7114. Representation rights and duties
“ (a)(1) A labor organization which has been axjcorded exclusive 

recognition is the exclusive representative of the employees in the unit 
it represents and is entitled to act for, and negotiate collective bargain
ing a^ements covering, all employees in the unit. An exclusive repre
sentative is responsible for representing the interests of all employees 
in the unit it represents without discrimination and without regard to 
labor organization membership.

“ (2) An exclusive representative of an appropriate unit in an agency 
shall be riven the opportunity to be represented at—

“ (A) any formal discussion between one or more representatives 
of the agency and one or more employees in the unit or their 
representatives concerning any grievance or any personnel policy 
or practices or other general condition of employment; or 

“ (B) any examination of an employee in the imit by a re])re- 
sentative of the agency in connection with an investigation if— 

“  (i) the employee reasonably believes that the examination 
may result in disciplinary action against the employee; and 

“ (ii) the employee requests repr^ntation.
“ (3) Each agency shall annually inform its employees of theii’ rights 

under paragraph (2) (B ) of this subsection.
“ (4) Any agency and any exclusive representative in any appro

priate unit in the agency, through appropriate representatives, shall 
meet and negotiate in goixi faifli for the purposes of arriving at a 
collective bargaining agreement. In addition, tne agency and the ex
clusive representative may determine appropriate techniques, consist
ent with the provisions of section 7119 of this title, to assist in any 
negotiation.

“ (5) The rights of an exclusive representative under the provisions 
of this subsection shall not be construed to preclude an employee 
from—

“ (A) being represented by an attorney or other representative, 
other than the exclusive representative, of the employee’s own 
choosing in any grievance or appeal action; or 

“ (B) exercising grievance or appellate rights established by 
law, rule, or regulation; 

except in the case of grievance or appeal piwedures negotiated under 
this cha^r.

“ (b) ^ e  duty of an agency and an exclusive representative to 
negotiate in good faith under subse<;tion (a) of this section shall include 
the obligation—

“ (1) to approach the negotiations with a sincere resolve to 
reach a collective bargaining agreement;

“ (2) to be represented at the negotiations by duly authorized 
representatives prepared to discuss and negotiate on any condi
tion of employment;

“ (3) to meet at reasonable times and convenient places as fre
quently as may be necessary, and to avoid unnecessary delays;

“ (4) in the case of an agency, to furnish to the exclusive rep
resentative involved, or its authorized representative, upon request 
and, to the extent not prohibited by law, data—

“ (A) which is normally maintained by the agency in the 
regular course of business;

“ (B) which is reasonably available and necessa^ for full 
and proper discussion, understanding, and negotiation of sub
jects within the scope of collective bargaining; and
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“ (C) which does not constitute guidance, advice, counsel, 
or training provided for management officials or supervisors, 
relating to collective bargaining; and 

“ (5) if agreement is reached, to execute on the request of any 
party to the negotiation a written document embodying the agreed 
terms, and to Sike such steps as are necessary to implement such 
agreement.

“ (c)(1) An aOTeement between any agcncy and an exclusive rep
resentative shall De subject to approval by the head of the agency.

“ (2) The head of the agency shall approve the agreement within 
30 days from the date the agr^ment is executed if the agi'ecment is 
in accordance with the provisions of this chapter and any other appli
cable law, rule, or regulation (unless the agency has granted an excep
tion to the provision).

“ (3) If tiie head of the agency does not approve or disapprove the 
agr^ment within the 30-day period, the agreement shall take effect 
and shall be binding on the agency and the exclusive representative 
subject to the provisions of this chapter and any other applicable law, 
rule, or regulation.

“ (4) A local agreement subject to a national or other controlling 
agr^ment at a higher level shall be approved under the procedures of 
the controlling agreement or, if none, under regulations prescribed by 
the agency.
“§7115. Allotments to representatives 5 USC 7ii5.

“ (a) If an agency has received from an employee in an appropriate 
unit a written assignment which authorizes the agency to deduct from 
the pay of the employee amounts for the payment of re^Iar and 
periodic dues of the exclusive representative of the unit, the agency 
shall honor the assignment and make an appropriate allotment pur
suant to the assignment. Any such allotment shall be made at no cost 
to the exclusive representative or the employee. Except as provided 
under subsection (b) of this section, any such assignment may not be 
revoked for a peri^ of 1 year.

“ (b) An allotment under subsection (a) of this section for the 
deduction of dues with respect to any employee shall terminate when—

“ (1) the agreement between the agency and the exclusive rep
resentative involved ceases to be applicable to the employee; or 

“ (2) the employee is suspended or expelled from membership 
in the exclusive representative.

“ ^)(1) Subject to paragraph (2) of this subsection, if a petition 
has been filed with the Authority by a labor organization alleging that 
10 percent of the employees in an appropriate unit in an agency have 
membership in the labor organization, the Authority shall investigate 
the petition to determine its validity. Upon certification by the Author
ity of the validity of the petition, the agency shall have a duty to nego
tiate with the labor organization solely concerning the deduction of 
dues of the labor organization from the pay of the members of the 
labor organization who are employees in the unit and who make a vol
untary allotment for such purpose.

“ (2) (A) The provisions of paragraph (1) of this subsection shall 
not apply in the case of any appropriate unit for which there is an 
exclusive representative.

“ (B) Any agreement under paragraph (1) of this subsection between 
a labor organization and an a^ncy with respect to an appropriate unit 
shall be null and void upon the certification of an exclusive representa
tive of the unit.
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5 use 7116. «§ 7U6, Unfair labor practices
^(a) For the purpose of this chapter, it shall be an unfair labor 

practice for an agency—
“ (1) to interfere with, restrain, or coerce any employee in the 

exercise by the employee of any right under this chapter;
“ (2  ̂ to encourage or discourage membership in any labor 

organization by discrimination in connection with hiring, tenure, 
promotion, or other conditions of employment;

“ (3) to sponsor, control, or otherwise assist any labor organiza
tion, other than to furnish, upon request, customary and routine 
services and facilities if the services and facilities are also fur
nished on an impartial basis to other labor organizations having? 
equivalent status;

“ (4) to discipline or otherwise discriminate against an employee 
because the employee has filed a complaint, affidavit, or petition, or 
has riven any information or testimony under this chapter;

* {̂5) to refuse to consult or ne^tiate in good faith with a 
labor organization as required by this chapter;

“ (6) to fail or refuse to cooperate in impasse procedures and 
impasse decisions as required by this chapter;

“ (7) to enforce any rule or regulation (other than a rule or 
j4nie, p. 1114. regulation implementing section 2302 of this title) which is in

conflict with any applicable collective bargaining agreement if 
the agreement was in effect before the date the rule or regulation 
was prescribed; or

“ (8) to otherwise fail or refuse to comply with any provision 
of this chapter.

“ (b) For the purpose of this chapter, it shall be an unfair labor 
practice for a labor organization—

“ (1) to interfere with, restrain, or coerce any employee in the 
exercise by the employee o f any right under this chapter;

^̂ (̂ 2) to cause or attempt to cause an agency to discriminate 
against any employee in the exercise by the employee of any right 
under this cha^ker;

“ (3) to coerce, discipline, fine, or attempt to coerce a member 
of the labor orjj^nizaticm punishment, reprisal, or for the pur
pose of hindering or impeding the members work performance 
or productivity as an employee or the discharge of tne member’s 
duties as an employee;

“ (4) to discriminate against an employee with regard to the 
terms or conditions of membership in the labor organization on 
the basis of race, color, creed, national oririn, sex, age, preferential 
or nonppeferentifll civil service status, political affiliation, marital 
status, or handicapping condition;

“ (5) to refuse to consult or negotiate in good faith with an 
agency as required by this chapter;

“ (6) to fail or refuse to cooperate in impasse procedures and 
impasse decisions as required by this chapter;

“ (7) (A) to call, or participate in, a strike, work stoppage, or 
slowdown, or picketing of an agency in a labor-management 
dispute if such picketing interferes with an agency’s operations, 
or

“ (B) to condone any activity described in subparagraph (A) 
of this paragraph by failing to take action to prevent or stop 
such activity; or

“ (8) to otherwise fail or refuse to comply with any provision 
of this chapter.
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Nothing in parmgmph (7) of this siibGection shall result in any infor
mational picketinjr which does not interfere with an agency’s opera
tions heinf]̂  considered as an unfair labor practice.

“ (c) For the purpo|M of this cha[jter it shall be an unfair labor 
practice for an exclusive representative to deny membership to any 
employee in the appropriate unit represented by such exclusive repre
sentative except for failure—

“ (1) to meet reasonable occupational standards uniformly 
required for admission, or 

“ (2) to tender dues uniformly required as a condition of acquir
ing and retaining membership.

This subsection does not preclude any labor organization from enforc
ing discipline in accordance with procedures under its constitution or 
bylaws to the extent consistent with the provisions of this chapter.

“ (d) Issues which can properly be raised under an appeals pro
cedure may not be raised as unfair labor practices prohibited under 
this section. Except for matters wherein, under section 7121 (e) and
(f) of this title, an employee has an option of using the negotiated 
grievance procedure or an appeals procedure, issues which can be 
raised under a grievance procedure may, in the discretion of the 
aowrrieved party, be raised under the grievance procedure or as an 
unfair labor practice under this section, but not unaer both piwedures.

“ (e) The expression of any personal view, argument, opinion or the 
making of any statement which—

“ (1) publicizes the fact of a representational election and 
encourages employees to exercise their right to vote in such 
election,

“ (2) corrects the record with respect to any false or misleading 
statement made by any person, or 

“ (3) informs employees of the Government’s policy relating to 
labor-mnnagement relations and representation, 

shall not, if the expression contains no threat of reprisal or force or 
promise of benefit or was not made under coercive conditions, (A) 
constitute an unfair labor practice under any {provision of this chapter, 
or (B) constitute grounds for the setting aside of any election con
ducted under any provisions of this chapter.
“87117. Duty to bargain in good faith; compelling need; duty to 5 USC 7117. 

consult
“ (a)(1) Subject to paragraph (2) of this subsection, the duty to 

barjrain in good faith shall, to the extent not inconsistent with any 
Federal law or any Government-wide rule or reflation, extend to 
matters which are the subject of any rule or regulation only if the rule 
or regulation is not a Government-wide rule or regulation.

“ (2) The duty to bargain in good faith shall, to the extent not 
inconsistent with Federal law or any Goverment-wide rule or regula
tion, extend to matters which are the subject of any agency rule or 
regulation referred to in paraCTaph (3) of this subsection only if the 
Authority has determined under subsection (b) of this section that no 
compelling need (as determined under regulations prescribed by the 
Authority) exists for the rule or regiilation.
 ̂“ (3) Paragraph (2) of the subsection applies to any rule or regula

tion issued by any agency or issued by any primary national subdivi
sion of such ajrency, unless an exclusive representative represents an 
appropriate unit including not less than a maiority of the employees in 
the issuing agency or primary national subdivision, as the case may 
be, to whom the rule or regulation is applicable.
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“ (b) (1) In any case of collective bargaining in which an exclusive 
representative alleges that no compelling need exists for any rule or 
regulation referred to in subsection (a)(3) of this section which is 
then in effect and which governs any matter at issue in such collec
tive bargaining, the Authority shall determine under paragraph (2) 
of this subsection, in accordance with reflations prescril^d oy the 
Authority, whether such a compelling need exists.

“ (2) ^or the purpose of this section, a compelling need shall be 
determji‘ ‘d not to exist for any rule or regulation only if—

“ (A) the agency, or primary national subdivision, as the case 
may be, which issued the rule or regulation informs the Authority 
in writing that a compelling need for the rule or regulation does 
not exist; or

“ (B) the Authority determines that a compelling need for a 
rule or regulation does not exist.

Hearing. “ (3) A hearing may be held, in the discretion of the Authority,
before a determination is made under this subsection. If a hearing is 
held, it shall be expedited to the extent practicable and shall not 
include the General Counsel as a party.

“ (4) The agency, or primary national subdivision, as the case may 
be, which issued the rule or regulation shall be a necessary party at 
anv hearing under this subsection.

“ (c) (1) Except in any case to which subsection (b) of this section 
applies, if an agency involved in collective bargaining with an exclu
sive representative alleges that the duty to bargain in good faith does 
not extend to any matter, the exclusive representative may appeal the 
allegation to the Authority in accordance with the provisions of this 
subsection.

Appeal. “ (2 )  The exclusive representative may, on or before the 15th day
after the date on w hich the agency first makes the allegation referred 
to in paragraph (1) of this subsection, institute an appeal under this 
subsection by—

“ (A) filing a petition with the Authority; and
“ (B) furnishing a copy of the petition to the head of the agency.

Petition. “ (3 ) Qn or before the 30tfi day after the date of the receipt by the
head of the agency of the copy of the petition under paragraph (2) (B) 
of this subsection, the agency shall—

“ (A) file with the Authority a statement—
“ (i) withdrawing the allegation; or 
“ (ii) setting forth in full its reasons supporting the allega

tion ; and
“ (B) furnish a copy of such statement to the exclusive 

representative.
“ (4) On or before the 15th day after the date of the receipt by the 

exclusive representative of a copy of a statement under paragraph
(3) (B) of tills subsection, the exclusive representative shall file with 
the Authority its response to the statement.

“ (5) A hearing may be held, in the discretion of the Authority, 
before a determination is made under this subsection. If a hearing is 
held, it shall not include the General Counsel as a party.

“ (6) The Authority shall expedite proceedings under this subsection 
to the extent practicable and shall issue to the exclusive representa
tive and to the agency a written decision on the allegation and specific 
reasons therefor at the earliest practicable date.

“ (d) (1) A labor organization which is the exclusive representative 
of a su^tantial number of employees, determined in accordance with 
criteria prescribed by the Authority, shall be granted consultation
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rights by any agency with respect to any Government-wide rule or reg
ulation issued By the agency effecting any substantive change in any 
condition of employment. Such consultation rights shall terminate 
when the labor organization no longer meets the criteria prescribed 
by the Authority. Any issue relating to a labor organizatioirs eligibil
ity for, or continuation of, such consultation rights shall be subject to 
determination by the Authority.

“ (2) A labor organization having consultation rights under para
graph (1) of this subsection shall—

“ (A) be informed of any substantive change in conditions of 
employment proposed by the agency, and 

^(B) shall be permitted reasonable time to present its views 
and recommendations regarding the changes.

“ (3) If any views or commendations are presented under para
graph (2) of this subsection to an a^ncy by any labor organization—

‘‘ (A) the agency shall consiaer the views or recommendations 
before taking final action on any matter with respect to which the 
views or recommendations are presented; and 

^(B) the agency shall provide the labor organization a written 
statement of the reasons for taking the final action.

§̂7118. Prevention of unfair labor practices s USC 7118.
“ (a)(1) If any agency or labor organization is charged by any 

person with havii^ engaged in or engaging in an unfair labor prac
tice, the General Counsel shall investigate the charge and may issue 
and cause to be served upon the agency or labor organization a com
plaint. In any case in which the General Counsel does not issue a com
plaint because the charge fails to state an unfair labor practice, the 
wneral Counsel shall provide the person making the charge a written 
statement of the reasons for not issuing a complaint.

“ (2) Any complaint under paragraph (1) of this subsection shall CompUint. 
contain a notice—
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“ (A) of the charge; 
“ (B) ■ ' *that a hearing will be held before the Authority (or any Hearing, 

member thereof or before an individual employed by the 
authority and designated for such purpose); and 

“ (C) of the time and place fixed for the hearing.
“ (3) Tlie labor organization or agency involved shall have the risht 

to me an answer to the original and any amended complaint and to 
appear in person or otherwise and give testimony at the time and place 
fixed in the complaint for the hearmg.

“ (4) (A) Except as provided in subparagraph (B) of this para
graph, no complaint shall be issued based on any alleg^ unfair labor 
practice which occurred more than 6 months before the filing of the 
char^ with the AuthoriW.

“ (B) If the General Counsel determines that the person filing any 
charge was prevented from filing the charge during the 6-month period 
referred to m subparagraph (A) of this para^aph by reason of—

“ (i) any failure or the agency or labor organization against 
which the charge is made to perform a duty owed to the person, 
or

“ (ii) any concealment which prevented discovery of the 
alleged unfair labor practice during the 6-month peri^, 

the General Counsel may issue a commaint based on the charge if 
the charge was filed during the 6-montn period beginning on the day 
of the discovery by the person of the alleged unfair labor practice.

“ (5) The General Counsel may prescrilfe regulations providing for Regulations.
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informal methods by which the alleged unfair labor practice may be 
resolved prior to the issuance of a complaint.

“ (6) The Authority (or any member thereof or any individual 
emjHoyed by the Authority and designated for such purpose) shall con
duct a hearing on the complaint not earlier than 5 days after the date 
on which the complaint is served. In the discretion of the individual 
or individuals conducting the hearing, any person involved may be 
allowed to intervene in the hearing and to present testimony. Any such 
hearing shall, to the extent practicable, be conducted in accordance 
with the provisions of subchapter II of chapter 5 of this title, except 
that the parties shall not be bound by rules of evidence, whether statu
tory, common law, or adopted by a court. A transcript shall be kept 
of the hearing. After such a hearing the Authority, in its discretion, 
may upon notice receive further evidence or hear argument.

‘m7) I f the Authority (or any member thereof or any individual 
employed by the Authority and designated for such purpose) deter
mines after any hearing on a complaint under paragraph (5) of this 
subsection that the preponderance of the evidence received demon
strates that the agency or labor organization named in the complaint 
has engaged in or is engaging in an unfair labor practice, then the 
individusu or individuals conducting the hearing shall state in writing 
their findings of fact and shall issue and cause to be serA’ed on the 
agency or labor organization an order—

“ (A) to cease and desist from any such unfair labor practice 
in which the agency or labor organization is engaged;

“ (B) requiring the parties to renegotiate a collective bargain
ing agreement in accordance with the order of the Authority and 
requiring that the agreement, as amended, be given retroactive 
effect;

“ (C) requiring reinstatement of an employee with backpay in 
accordance with section 5596 of this title; or

“ (D) including any combination of the actions described in sub- 
paragraphs (A) through (C) of this paragraph or such other 
action as will carry out the purpose of this chapter.

I f any such order requires reinstatement of an employee with backpay, 
backpay may be required of the agency (as provided in section 5596 
of this title) or of the labor organization, as the-case may be, which is 
found to have engaged in the unfair labor practice involved.

“ (8) If the individual or individuals conducting the hearing deter
mine that the preponderance of the evidence received fails to demon
strate that the agericy or labor organization named in the complaint 
has engaged in or is engaging in an unfair labor practice, the indi
vidual or individuals shall state in writing their findings of fact and 
shall issue an order dismi^ing the complaint.

“ (b) In connection with any matter before the Authority in any 
proceeding under this section, the Authority may request, in accora- 
ance with the provisions of section 7105 (i) of this title, from the 
Director of the Office of Personnel Management an advisory opinion 
concerning the proper interpretation of rules, regulations, or other 
policy directives issued by the Office of Personnel Management.
"§7119. Negotiation impasses; Federal Service Impasses Panel

“ (a) The Federal Mediation and Conciliation Service shall provide 
services and assistance to agencies and exclusive representatives in the 
resolution of negotiation impasses. The Service shall determine under 
what circumstances and in what manner it shall provide services and 
assistance.
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“ (b) If voluntary arrangements, including the services of the Fed
eral Mediation and Conciliation Service or any other third-party 
mediation, fail to resolve a negotiation impasse—

“ (1) either party may request the Federal Service Impasses 
Panel to consi&r Uie matter, or 

“ (2) the parties may agree to adopt a procedure for binding 
arbitration of the negotiation impasse, but only if the procedure 
is approved by the Panel. _  ,

“ (c) (1) The Federal Service Impasses Panel is an entity within the 
Authority, the function of which is to provide assistance in resolving 
negotiation impasses between agencies and exclusive representatives.
^(2) The Panel shall be composed of a Chairman and at least six Membership, 

other members, who shall be appointed by the President, solely on the 
b^is of fitness to perform the duties and functions involved, from 
among individuals who are familiar with Government operations and 
knowted^ble in labor-mana^ment relations,

**(3) Of the original members of the Panel, 2 members shall be 
appointed for a term of 1 year, 2 members shall be appointed for a term 
of 3 years, and the Chairman and the remaining members shall be 
appointed for a term of 5 years. Thereafter eaai member shall be 
appointed for a term of 5 years, except that an individual chosen to fill 
a vacancy ^all be appointed for the unexpired term of the member 
reulac^. Any member of the Panel may be removed by tlie President.

‘‘ (4) The ranel may appoint an Executive Director and any other 
individuals it may from time to time find necessary for the proper per
formance of its duties. Each member of the Panel who is not an 
employee (as defined in section 2105 of this title) is entitled to pay at 
a rate equal to the daily equivalent of the maximum annual rate of 
basic pay then currently paid under the General ^hedule for each 
day he is engaged in the performance of official business of the Panel, 
including travel time, and is entitled to travel expenses as provided 
under section 5703 of this title.

“ (5) (A) The Panel or its designee shall promptly investigate any Investigation, 
impasse presented to it under subsection (b) of this section. The Panel 
shall consider the impasse and and shall either—

*̂ (i) recommend to the parties procedures for the resolution of 
the impasse; or

“ (ii) assist the parties in resolving the impasse through what
ever methods and procedures, including factfinding and recom
mendations, it may consider appropriate to accompliiSi the purpose 
of this section.

“ (B) If the parties do not arrive at a settlement after assistance by 
the Panel under subparagraph (A) of this paragraph, the Panel 
may—

“ n) hold hearings;
‘‘ (u) administer oaths, take the testimony or deposition of any

?erson under oath, and issue subpenas as provided in section 
132 of this title; and
“ (iii) take whatever action is necessary and not inconsistent 

with this chapter to resolve the impasse.
“ (0) Notice of any final action of the Panel under this section shall 

be promptly served upon the parties, and the action shall be binding 
(m such parties during the term of the agreement, unless the parties 
agree otherwise.
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5 use 7120. «§ 7120. Standards of conduct for labor organizations
“ (a) An agency shall only accord recognition to a labor organiza

tion tnat is free from commt influences and influences opposed to 
basic democratic principles. Except as provided in subsection (b) of 
this section, an organization is not required to prove that it is free 
from such influences if it is subject to governing requirements adopted 
b^ the organization or by a national or international labor organiza
tion or f^eration of labor organizations with which it is affiliated, 
or in which it participates, containing explicit and detailed provisions 
to which it sul^Hbes calling for—

“ (1) the mamtenance of democratic procedures and praotî 'es 
including provisions for periodic elections to be conducted sub
ject to recognized safeguards and provisions defining and senir- 
mg the right of individual members to participate in the affairs 
of the organization, to receive fair and equal treatment under the 
governing rules of the organization, and to receive fair process 
in disciplinary pr^edings;

“ (2) the exclusion from office in the organization of persons 
affiliated with communist or other totalitarian movements, and 
persons identified with corrupt influences;

“ (3) the prohibition of business or financial interests on the 
part of organization officers and agents which conflict with their 
duty to the organization and its members: and 

“ (4) the maintenance of fiscal integrity in the conduct of the 
affairs of the organization, including provisions for accounting 
and financial controls and regular financial reports or summaries 
to be made available to members.

“ (b) Notwithstanding the fact that a labor or^nization has 
adopted or subscribed to standards of pnduct as provided in subsec
tion (a) of this section, the organization is required to furnish evi
dence of its freedom from corrupt influences or influences opposed to 
basic democratic principles if there is reasonable cause to believe that— 

“ (1) the organization has been suspended or expelled from, or 
is subject to other sanction, by a parent labor organization, or 
federation of organizations with which it had been affiliated, 
because it has demonstrated an unwillingness or inability to com
ply with governing requirements comparable in purpose to those 
required by subsection (a) of this section; or 

“ (2) the organization is in fact subject to influences that would 
preclude recognition under this chapter.

“ (c) A labor organization which has or seeks recognition as a rep
resentative of employees under this chapter shall file financial and 
other reports with the Assistant Secretary of Labor for Labor ̂ fana.̂ e- 
ment Relations, provide for bonding of officials and employees of the 
organization, and comply with trusteeship and election standards.

“ (d) The Assistant Secretary shall prescribe such regulations as are 
necessary to carry out the purposes of this section. Such regulations 
shall conform ^nerally to the principles applied to labor organiza
tions in the private sector. Complaints of violations of this section 
shall be filed with the Assistant Secretary. In anjr matter arising 
under this section, the Assistant Secretary may require a labor orga
nization to cease and desist from violations of this section and require 
it to take such actions as he considers appropriate to carry out the 
policies of this section.

“ (e) This chapter does not authorize participation in the manaflre- 
ment of a labor organization or acting as a representative of a laW 
organization by a management official, a supervisor, or a confidential
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employee, except as specifically provided in this chapter, or by an 
employee if the participation or activity would result in a conflict or 
apparent conflict of interest or would otherwise be incompatible with 
law or with the official duties of the employee.

“ (f) In the case of any labor organization which by omission or Strike, 
commission has willfully and intentionally, with regard to any strike, 
work stoppage, or slowdown, violated section 7116(b) (7) of this title, 
the Authority shall, upon an appropriate finding by the Authority of 
such violation—

“ (1) revoke the exclusive recognition status of the labor orga
nization, which shall then immediately cease to be legally entitled 
and obligated to repi-esent employees in the unit; or 

“ (2) take any other appropriate disciplinary action.

“ SUBCIIAPTER TIT—GKTEVANCES
“§7121. Grievance procedures 5 USC 7121.

“ (a)(1) Except as provided in paragraph (2) of this subsection, 
any collective bargaining agreenient shall provide proce(lures for the 
settlement of grievances, including questions of arbitrability. Except 
as provided in subsections (d) and (e) of t̂ 'is section, the procedui-es 
shall be the exclusive procedures for resolving grievances which fall 
within its coverage.

“ (2) Any collective bargaining agreement may exclude any matter 
from the application of tlie grievance procedures which are provided 
for in the agi*eement.

“ (b) Any negotiated grievance procedure referred to in subsection
(a) of this section shall—

“ (1) be fair and simple,
“ (2) provide for expeditious processing, and 
“ (3) include procedures that—

“ (A) assure an exclusive representative (lie right, in its 
own behalf or on behalf of any employee in the unit repre
sented by the exclusive representative, to present and process 
grievances ;

“ (B) assure such an employee the right to present a griev
ance on the employee’s own behalf, and assure the exclusive 
repi-esentative the right to be present during the grievance 
proceeding; and

“ (C) provide that any grievance not satisfactorily settled 
under the negotiated grievance procedure shall be subject 
to binding arbitration which may be invoked by either the 
exclusive representative or the agency.

“ (c) The precwling subsections of this section shall not apply w’ith 
respect to any grievance conceming—

“ (1) any claimed violation of subchapter III of chapter 73 of 
this title (relating to prohibited political activities); 5 USC 7321.

“ (2) retirement, life insurance, or health insurance;
“ (3) a suspension or removal under section 7532 of this title;
“ (4) any examination, certification, or appointment; or 
“ (5) the classification of any position which does not result in 

the reduction in grade or pay of an employee.
“ (d) An aggi-ieyed emi)loyee affected by a prohibited personnel 

practice under section 2302(b) H) of this title which also falls under n̂te, p. 1114. 
the coverage of the negotiated grievance procedure may raise the 
matter under a statutory procedure or the negotiated procedure, but 
not hoth. An employee shall Ix* deemed to have exercised his option
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under this subsection to raise the matter under either a statutor}; pro
cedure or the negotiated procedure at such time as the employee timely 
initiates an action under the applicable statutory procedure or timely 
files a grievance in writing, in accordance with the provisions of the 
parties”  negotiated procedure, whichever event occurs first. Selection 
of the negotiated procedure in no manner prejudices the ri^ t of an 
aggrieved employee to request the Merit Systems Protection Board to 

Ante, p. 1140. review the final decision pursuant to section 7702 of this title in the 
case of any personnel action that could have been appealed to the 
Board, or, where applicable, to request the Ecjual Employment Oppor
tunity Commission to review a final decision in any other matter 
involving a complaint of discrimination of the type prohibited by any 
law administered by the Equal Employment Opportunity Commission. 

Ante, p. 1133, ‘‘ (e) (1) Matters coverea under sections 4303 and 7512 of this title 
1136. which also fall within the coverage of the negotiated grievance proce

dure ma}', in the discretion of the aggrieved employee, be raised either 
Ante, p. 1138. under tKe appellate procedures of section 7701 of this title or under 

the negotiate grievance procedure, but not both. Similar matters 
which arise under other personnel systems applicable to employees 
covered by this chapter may, in the discretion of the ag^ieved 
employee, be raised either under the appellate procedures, if any, 
applicable to those matters, or under the negotiated grievance proce
dure, but not l)oth. An employee shall be deem^ to have exerci^ his 
option under this subsection to raise a matter either under the applica
ble appellate procedures or under the negotiate grievance procedure 
at such time as the employee timely files a notice of appeal under the 
applicable appellate procedures or timely files a grievance in writing 
in accordance with the provisions of the parties’ negotiated grievance 
procedure, whichever event occurs first.

“ (2) In matters covered under sections 4303 and 7512 of this title 
which have been raised under the negotiated grievance procedure in 
accordance with this section, an arbitrator shall be governed by section 
7701 (c) (1) of this title, as applicable.

“ (f) In matters covered under sections 4303 and 7512 of this title 
which have been raised under the negotiated mevance procedure in 

Ante, p. 1143. accordance with this section, section 7703 of this title pertaining to 
judicial i-eview shall apply to the award of an arbitrator in the same 
manner and under the same conditions as if the matter had been 
decided by the Board. In matters similar to those covered under sec
tions 4303 and 7512 of this title which arise under other personnel 
systems and which an aggrieved employee has raised under the nego
tiated grievance procedure, judicial review of an arbitrator’s award 
may be obtained in the same manner and on the same l^sis as could 
be obtained of a final decision in such matters raised under applicable 
appellate procedures.

5 use 7122. "§7122. Exceptions to arbitral awards
“ (a) Either party to arbitration under this chapter may file with the 

Authority an exception to any arbitrator’s award pursuant to the 
arbitration (other than an award relating to a matter described in 
section 7121 (f) of this title). I f  upon review the Authority finds that 
the award is deficient—

“ (1) because it is contrary to any law, rule, or reflation; or 
“ (2) on other grounds similar to those applied by Federal courts 

in private sector labor-management relations;
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the Authority may take such action and make such recommendations 
concerning the award as it considers necessary, consist-ent with appli
cable laws, rules, or regulations.

“ (b) If no exception to an arbitrator’s award is filed under subsec
tion (a) of this section during the 30-day period loginning on the date 
of such award, the award shall be final and binding. An agency shall 
take the actions required by an arbitrator’s final award. The award 
may include the payment of backpay (as provided in section 5596 of 
this title).
§̂7123. Judicial review; enforcement 5USC7123.
“ (a) Any person aggrieved by any final order of the Authority 

other than an order under—
‘•(1) section 7122 of this title (involving an award by an arbi

trator), unless the order involves an unfair labor practice under 
section 7118 of this title, or 

“ (2) section 7112 of this title (involving an appropriate unit 
determination),

may, during the 60-day period beginning on the date on which the 
order was issued̂  institute an action for judicial review of the Author
ity’s order in the United States court of appeals in the circuit in which 
the person resides or transacts business or m the United States Court 
of Appeals for the District of Columbia.

“ (b) The Authority may petition anv appropriate United States Petition, 
court of appeals for the enforcement of any order of the Authority 
and for appropriate temporary relief or restraining order.

“ (c) Upon the filing of a petition under subsection (a) of this 
section for judicial review or under subsection (b) of this section for 
enforcement, the Authority shall file in the court the record in the 
proceedings, as provided in section 2112 of title 28. Upon the filing of 
the petition, the court shall cause notice thereof to be served to the 
parties involved, and thereupon shall have jurisdiction of the proceed
ing and of the question determined therein and may grant any tem
porary relief (including a temporary restraining order) it considers 
]ust and proper, and may make and enter a decree affirming and 
enforcing, modifying and enforcing as so modified, or setting aside in 
whole or in part the order of the Authority. The filing of a petition 
under subsection (a) or (b) of this section shall not operate as a stay 
of the Authority’s order unless the court specifically orders the stay.
Review of the Authority’s order shall be on the record in accordance
with section 706 of this title. No objection that has not been urged 5 USC 706.
before the Authority, or its designee, shall be considered by the court,
unless the failure or neglect to urge the objection is excused because
of extraordinary circumstances. The findings of the Authority with
respect to questions of fact, if supported by substantial evidence on
the ^ ord  considered as a whole, shall be conclusive. If any person
applies to the court for leave to adduce additional evidence and shows
to the satisfaction of the court that the additional evidence is material
and that there were reasonable grounds for the failure to adduce the
evidence in the hearing before the Authority, or its designee, the court
may order the additional evidence to be taken before the Authority, or
its desi^ee, and to be made a part of the record. The Authority may
modify its nndings as to the facts, or make new findings bv reason of
additional evidence so taken and filed. The Authority snail file its
modified or new finding, which, with respect to questions of fact, if
supported by substanti^ evidence on the record considered as a whole.
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shall be conclusive. The Authority shall file its recommendations, if 
any, for the modification or setting aside of its original order. Upon 
the filing of the record with the court, the jurisdiction of the court 
shall be exclusive and its judgment and decree shall be final, except 
that the judgment and decree shall be subject to review by the 
Supreme Court of the United States upon writ of certiorari or cer
tification as provided in section 1254 of title 28.

“ (d) The Authority may, upon issuance of a complaint as pro
vided in section 7118 of this title charging that any person has engaged 
in or is engaging in an unfair labor practice, "petition any United 
States district court within any district in which the unfair labor prac
tice in question is alleged to have occurred or in which such pei-son
— ------ X----------1.--------------^-----------------X-------------------  ̂ (includ-

, the court shall 
[ thereupon shall

have jurisdiction to grant any temporary relief (including a temporary 
restraining order) it considers just and proper. A court shall not grant 
any temporary relief under this section if it would interfere with the 
ability of the agency to carry out its essential functions or if the 
Authority fails to establish probable cause that an unfair labor 
practice is being committed.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER 
PROVISIONS

5 use 7131. «§ 7131. Official time
“ (a) Any employee representing an exclusive representative in the 

negotiation of a collective bargaining agreement under this chapter 
shall be authorized official time for such purposes, including attend
ance at impasse proceeding, during the time the employee otherwise 
would be in a duty status. The number of employees for whom official 
time is authorized under this subsection shall not exceed the number 
of individuals designated as representing the agency for such purposes.

“ (b) Anjr activities performed by any employee relating to the 
internal business of a labor organization (including the solicitation of 
membership, elections of labor organization officials, and collection of 
dues) shall be performed during the time the employee is in a non
duty status.

“ (c) Except as provided in subsection (a) of this section, the 
Authority shall determine whether any employee participating for, or 
on behalf of, a labor organization in any phase of proceedings before 
the Authority shall be authorized official time for such purpose during 
the time the employee otherwise would be in a duty status.

“ (d) Except as provided in the preceding subsections of this 
section—

“ (1) any employee representing an exclusive representative, or 
“ (2) in connection with any other matter covered by this 

chapter, any employee in an appropriate unit represented by an 
exclusive representative, 

shall be granted official time in any amount the agency and the exclu
sive representative involved agree to be reasonable, necessary, and in 
the public interest.

5 use 7132. “8 7132. Subpenas
“ (a) Any meniber of the Authority, the General Counsel, or the 

Panel, any administrative law judge appointed by the Authority under
5 use 3105. section 3105 of this title, and any employee of the Authority design 

nated by the Authority may—
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*‘ (1) issue subpenas requiring the attendance and testimony of 
witnesses and the production of documentary or other evidence 
from any place in the United States; and 

“ (2) administer oaths, take or order the taking of depositions, 
order responses to written interrogatories, examine witnesses, and 
receive evidence.

No subpena shall be issued under this section which requires the dis- 
cloRire of intramanagement guidance, advice, counsel, or training 
Avithin an agency or between an agency and the Office of Personnd 
Management.

“ (b) In the case of contumacy or failure to obey a subpena issued 
nndor subsection (a) 0 )  of this section, the United States district court 
for the judicial district in which the person to whom the subpena is 
addressed resides or is served may issue an order rex]uiring such person 
to appear at any designated place to testify or to produce documentary 
or other evidence. Any failure to obey the order of the court may ble 
p\uiished by the court as a contempt thereof.

“ (c) Witnesses (whether appearing voluntarily or under subpena) 
shall be paid the same fee and mileage allowances which are paid 
subpenaed witnesses in the courts of the L̂ nited States.
“§7133. Compilation and publication of data 5 USC 7133.

“ (a) The Authority shall maintain a file of its proceedings and 
copies of all available agreements and arbitration decisions, and shall 
publish the texts of its decisions and the actions taken by the Panel 
under section 7119 of this title.

“ (b) All files maintained under subsection (a) o f  this section shall 
bo open to inspection and reproduction in accordance with the provi
sions of sections 552 and 552a o f this title. 5 USC 552,552a.
“§ 7134. Regulations 5 USC 7134.

“The Authority, the General Counsel, the Federal Mediation and 
Conciliation Service, the Assistant Secretary of Labor for Labor Man
agement Relations, and the Panel shall each prescribe rules and 
regulations to carry out the provisions of this chapter applicable to 
each of them, respectively. Provisions of subchapter II of chapter 5 of 
this title shall be applicable to the issuance, revision, or repeal of any 
such rule or regulation.
“ §7135. Continuation of existing laws, recognitions, agreements, 5 USC 7135. 

and procedures
“ (a) Nothing contained in this chapter shall preclude—

“ (1) the renewal or continuation of an exclusive recognition, 
certification of an exclusive representative, or a lawful agreement 
between an agency and an exclusive representative of its employ- 

which is entered into before the effective date of this chap
ter; or

“ (2) the renewal, continuation, or initial according of recogni
tion for units of management officials or supervisors represented 
by labor organizations which historically or traditionally rep
resent management officials or supervisors in private industry and 
which hold exclusive recognition for units of such officials or super
visors in any agency on the effective date of this chapter.

“ (b) Policies, regulations, and procedures established under and 
decisions issued under Executive Orders 11491,11616,11636,11787, and 
11838, or under any other Executive order, as in effect on the effective 5 USC 7301 note, 
date of this chapter, shall remain in full force and effect until revised 7701 note, 
or revoked by the President, or unless superseded by spiecific provisions
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of this chapter or by regulations or decisions issued pursuant to this 
chapter.”

BACKPAY IN  CASE OP U N FAIR LABOR PRACnCEfi AND GRIEVANCES

S ec. 702. Section 5596(b) of title 5, United States Code is amended 
to read as follows:

“ (b)(1) An employee of an agency who, on the basis of a timely 
appeal or an administrative determination (including a decision relat
ing to an unfair labor practice or a grievance) is found by appropriate 
authority under applicable law, rule, regulation, or collective bargain
ing agreement, to have been affected by an unjustified or unwarranted 
l êrsonnel action which has resulted in the withdrawal or reduction of 
all or part of the pay, allowances, or differentials of the employee— 

“ (A ) is entitled, on correction of the personnel actiom to receive 
for the period for which the personnel action was in effect—-

‘^(i) an amount ^ual to all or any part of the pay, allow
ances, or differentials, as applicable which the emplope 
normally would have earned or received during the period if 
the personnel action had not occurred, less any amounts 
earned by the employee through other employment during 
that period; and 

“ (ii) reasonable attorney fees related to the personnel 
action which, with respect to any decision relating to an unfair 
labor practice or a ^ievance processed under a procedure 

Ante, p. 1191. negotiated in accordance with chapter 71 of this title, shall
be awarded in accordance with standards established under 

Ante, p. 1138. section 7701 (g). of this title; and
“ (B) for all purposes, is deemed to have performed service for 

the agency during that period, except that^
“ (i) annual leave restored under this {paragraph which is in 

excess of the maximum leave accumulation permitted by law 
shall be credited to a separate leave account for the emplojyee 
and shall be available for use by the employee within the time 
limits prescribed by regulations of the Office of Personnel 
Management, and 

“ (ii) annual leave credited under clause (i) of this sub- 
paragraph but unused and still available to the emplovee 
under regulations prescribed by the Office shall be included in 

5 use 5551, the lump-sum payment under section 5551 or 5552(1) of this
5552. title but may not be retained to the credit of the employee

under section 5552(2) of this title.
“ (2) This subsection does not apply to any reclassification action 

nor authorize the setting aside of an otherwise proper promotion by a 
selecting official from a group of properly ranked and certified 
candidates.

“ (3) For the purpose of this subsection, ‘grievance’ and ‘collective 
Ante, p. 1192. bargaining agreement’ have the meanings set forth in section 7103 of 

this title, ‘unfair labor practice’ means an unfair labor practice 
describ^ in section 7116 of this title, and ‘personnel action’ includes 
the omission or failure to take an action or confer a benefit.”.

TECHNICAL AND CONPORMING AMENDMENTS

S ec. 703. (a) Subchapter II of chapter 71 of title 5, United States 
Ck>de, is amended—

(1) by redesignating sections 7151 (as amended by section 310 
o f this Act), 7152,7153, and 7154 as sections 7201,7^, 7203, and 

5 use 7152- 7204, respectively;
7154,7201-
7204.

92 STAT. 1216 PUBUC LAW 95-454—OCT. 13, 1978



107

(2) by striking out the subchapter heading and inserting in lieu 
thereof the following:

“ CHAPTER 72—ANTIDISCRIMINATION; RIGHT TO 
PETITION CONGRESS

“SUBCHAPTEB 1—ANTIDISCRIMINATION IN EMPLOYMENT
**Scc
* ^ i .  Antidiscrimination policy; minority recruitment program.
*•7202. Marital status.
*7208. Handicapping condition.
“7204. Other prohibitions.

“SUBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION CONGRESS
**7211. Employees* right to petition Congress.**;

and
(3) by adding at the end thereof the foUowing new subchapter:

“SUBCHAPTER II—EMPLOYEES’ RIGHT TO 
PETITION (X)NGRESS

*§7211. Employees’ right to petition Congress 5USC7211.
“The right of employees, individually or collectiyely, to petition Con

gress or a Member of Congress, or to furnish information to either 
House of Congress, or to a committee or Member thereof, may not be 
interfered wim or denied.” .

(b) The analysis for part III of title 5, United States Code, is 
amended by striking out—

*Snbpart F—Employee Relations
“71. Policies....................................................................................................... 710r;
and inserting in lieu thereof—

**Subpart F—Labor-Management and Employee Relations
“71. Labor-Management Relations................................................................ 7101
“72. Antidiscrimination; Right to Petition Congress................................ 7201**.

(c) Section 2105 (c) (1) of title 5, United States Code, is amended 
by stnkmg out “7152,7153” and inserting in lieu thereof “7202, 7203”.

(2) Section 3302(2) of title 6, United States Code, is amended by 
stnkmg out “and 7154” and inserting in lieu thereof “and 7204”.

(3) Sections4540(c),7212(a)jand 9540(c) of title 10, United States 
Code, are each amended by strikmg out “7154 of title 5” and inserting 
in lieu thereof “7204 of title 5”.

(4) Section 410(b) (1) of title 39, United States Code, is amended 
by striking out “ch a ir s  71 (employee policies)” and inserting in lieu 
thereof the following: “chapters 72 (antidiscriminaticm; right to peti
tion Congress)”.

(5) Section 1002(g) of title 39, United States Code, is amended by 
sinking out “section 7102 of title 5” and inserting in lieu thereof “sec
tion 7211 of title 5”.

(d) Section 5315 of title 5, United States Code, is amended by add
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ing at the end thereof the following clause: 
“ (124) Chairman, Federal ILabor Relations Authority.”.

(e) S^tion 5316 of such title is amended by adding at the end thereof 5 USC 5316. 
the lollowing clause:

“ (145) Members, Federal Labor Relations Authority (2) and 
its General Counsel.”.
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MISCELLANEOUS PROVISIONS

5 use 5343 note. 

5 use 5343 note.

Ante, p. 1191.

5 use 5301. 
5501.

S ec. 704. (a) Those terms and conditions of employment and other 
employment benefits with respect to Government prevailing rate 
employees to whom section 9(b) of Public Law 92-392 applies which 
were the subject of negotiation in accordance with prevaihng rates and 
practices prior to August 19,1972, shall be negotiated on and after the 
date of the enactment of this Act in accordance with the provisions of 
section 9(b) of Public Law 92-392 without regard to any provision 
of chapter 71 of title 6, United States Code (as amended by this 
title), to the extent that any such provision is inconsistent with this 
paragraph.

(b) Tne pay and pay practices relating to employees referred to in 
paragraph (1) of this subsection shall be negotiated m accordance with 
prevailing rates and pay practices without regard to any provision of—

(A) chapter 71 of title 5, United States Code (as amended by 
this title), to the extent that any such provision is inconsistent with 
this paragraph;

(B) sul^aptor IV of chapter 53 and subchapter V of chapter 
55 of title 5, United States Coae; or

(C) any rule, regulation, decision, or order relating to rates of 
pay or pay practices under subchapter IV of chapter 53 or sub
chapter V o f  chapter 55 of title 5, United States Code.

TITLE VIII—GRADE AND PAY RETENTION

g r a d e  a n d  p a y  r e t e n t i o n

5 use 5301. Sec. 801. (a) (1) Chapter 53 of title 5, United States Code, relating 
to pay rates and systems, is amended by inserting after subchapter V 
thereof the following new subchapter:

“SUBCHAPTER VI—GRADE AND PAY RETENTION

5 use 5361. "§ 5361. Definitions
“For the purpose of this subchapter—

“ (1) ‘employee’ means an employee to whom chapter 51 of this 
title applies, and a prevailing rate employee, as defined by section 

5 use 5342. 5342(a) (2) of this title, whose employment is other than on a
temporary or term basis;

“ (2) ‘agency’ has the meaning given it by section 5102 of this 
5 use 5102. title;

“ (3) ‘retained grade’ means the grade used for determining 
benefits to which an employee to whom section 5362 of this title 
applies is entitled;

“ (4) ‘rate of basic pay’ means, in the case of a prevailing rate 
employee, the schedule rate of pay determined under section 5343 

5 use 5343. of this title;
“ (5) ‘covered pay schedule’ means the General Schedule, any 

prevailing rate sch^ule established under subchapter IV of this 
Ante, p. 1180. chapter, or the merit pay ^stem under chapter 54 of this title;

“ (6) ‘position subject to this subchapter means any position 
under a covered pay schedule; and 

“ (7) ‘reduction-m-force pr^dures’ means procedures applied 
in cariying out any reduction in force due to a reorganization, due 
to lack of funds or curtailment of work, or due to any other factor.
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5362. Grade retention following a change of positions or reclas- 5 USC 5362. 
sification

“ (a) Any employee—
^̂ (1) who is placed as a result of reduction-in-force procedures 

from a position sufoj^t to this subchapter to another position 
which is subject to this subchapter and which is in a lower grade 
than Uie previous position, and 

^̂ (2) who has served for 52 consecutive weeks or more in one 
or more positions subject to th^ subchapter at a grade or grades 
higher than that of the new position, 

is entitled, to the extent provioed in subsection (c) of this section, 
to have the g ^ e  of the position held immediately Mfore such place
ment be considered to be the retained m d e  of Uie employee in any 
position he holds for the 2-year period oeginning on the date of such 
placement.

“ (b) (1) Any employee who is in a position subject to this subchap
ter and whose position has been reduced in grade is entitled, to the 
extent provided in subsection fc) of this section, to have the grade of 
such position before reduction oe treated as the retained grade of such 
employee for the 2-year period beginning on the date of the reduction 
inmde.

“ (2) The provisions of paragraph (1) of this subsection shall not 
apply with resoect to any reduction in the pade of a position which 
had not been classified at the higher grade K>r a continuous period of 
at least one year immediately TOfore such reduction.

“ (c) For the 2-year period referred to in subsections (a) and (b) of 
this section, the retained ^ade of an employee under such subs^ion
(a) or (b) shall be treated as the grade of the employee’s p<»ition for 
all purpo^ (including pay and pay administration under this chapter 
and chapters 54 and 55 of this title, retirement and life insurance under Ante, 1180. 
chapters 83 and 87 of this title, and eligibility for training and promo- 5 USC 5501. 
tion under this title) except— 5 USC 8301,

“ Q) for purposes of subsection (a) of this section,
“ (2) for purposes of applying any reduction-in-force pro

cedures,
“ (3) for purposes of determining whether the employee is cov

ered by the merit pay system established under section 5402 of 
this title, or Ante, p. 1181.

“ (4) for such other purposes as the Office of Personnel Man
agement may {provide by regulation.

“ (d) The foregoing provisions of this section shall cease to apply to 
an employee who—

“ (1) has a break in service of one workday or more;
“ (2) is demoted (determined without regard to this section) for 

personal cause or at the employee’s request;
“ (3) is placed in, or declines a reasonable offer of, a position the 

grade of which is equal to or higher than the retained grade; or 
“ (4) elects in writing to have the benefits of this section 

terminate.
“§ 5363. Pay retention 5 USC 5363.

“ (a) Any employee—
“ (1) who ceases to be entitled to the benefits of section 5362 of 

this title by reason of the expiration of the 2-year period of cov
erage provided under such section;

“ (2) who is in a position subject to this subchapter and who is 
subject to a reduction or termination of a special rate of pay estab
lished under section 5303 of this title; or 5 USC 5303.
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^(3^ who is in a position subject to this subcliaptcr and who 
(but for this section) would be subject to a reduction in pay under 
circumstances proscribed by the Office of Personnel Management 
b^ regulation to warrant the application of tliis section; 

is entitled to basic pay at a rate equal to (A ) the employee’s allowable 
former rate of basic pay, plus (13) 60 percent of the amount of each 
inci*ease in the maximum rate of basic pay payable for the i^ade of 
the employee’s position immediately after such reduction in pav if such 
allowable foimer rate exceeds such maximum rate for such grade.

"(b ) For the purpose of subsection (a) of this section, ‘allowable 
former rate of basic pay’ means the lower oi—

n 9TAT. ixao PUBUC LAW 9S-454-0CT. 13, 1978

“ (1) the i-ate of basic pay payable to the employee immediately 
before the reduction in pay; or 

“ (2) 150 percent of the maximmn rate of basic pay payable for 
the ji^ade o f the employee’s position immediately after such reduc
tion in pay.

“ (c) The preceding provisions of this section shall cease to apply to 
an employee who—

"(1) has a biimk in service of one workday or more;
"(2) is entitled by operation of this suf^hapter or chapter 51, 

5 use 5101, 53, or 54 of this title to a rate of basic pay which is equal to or
higher than, or declines a reasonable offer of a position the rate 

Ante, p. 1180. \yĝ sic pay for which is equal to or higher than, the rate to which
the employee is entitled under this section; or 

“ (3) is demoted for personal cause or at the employee s request.
5 use 5364. «§ 5364. Remedial actions

“Under reflations proscribed by the Office of Personnel Manage
ment, the Offi^ may require any agency—

“ (1) to report to the Office information with respect to vacan
cies (including impending vacancies);

“ (2) to take such steps as may bo appropriate to assure 
employees receiving benents under section 5362 or 5363 of this 
title have the opportunity to obtain necessary qualifications for 
the selection to positions which would minimize the need for the 
application of such sections;

“ (3) to establish a program under which employees receiving 
benefits under section 5362 or 5363 of this title are given priority 
in the consideration for or placement in positions whi6h are equal 
to their retained grade or pay; and 

“ (4) to place certain employees, notwithstanding the fact their 
previous position was in a different â gency, but only in circum
stances in which the Office determines the exercise of such 
authority is necessary to carry out the purpose of this section.

5 use 5365. ^  5365. Regulations
“ (a) The Office of Personnel Management sliall prescribe regula

tions to carry out the purpo^ of this subchapter.
“ (b) Under sucJh regulations, the Office may provide for the appli

cation of all or portions of the provisions of this subchapter—
“ (1) to any individual reduced to a grade of a covered pay 

schedule from a position not subject to this subchapter;
“ (2) to individuals to whom such provisions do not otherwise 

apply; and
“ (3) to situations the application to which is justified for pur

poses of carrying out the mission of the agency or â r̂ ncies 
involved.
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5366. Appeals 5 USC 5366.
^̂ (a) (1) In the case of the termination of any benefits available to 

an employee under this subchapter on the grounds such employee 
decline a reasonable offer of a position the grade or pay of which 
was equal to or greater than his retained grade or pay, such ter- 
minaticm may be appealed to the Office of Personnel Management 
under procedures prescribed by the Office.

^̂ (2) Nothing m this 'subchapter shall be construed to affect the 
right of any employee to appeal—

‘̂ (A) under secticm 5112(b) or 5346(c) of this title, or other
wise, any reclassification of a position; or 

“ (B) under procedures prescribed by the Office of Personnel 
Management, any reduction-in-force action.

“ (b) For purpo^ of any appeal procedures (^her than those 
described in subs^ion (a) of this section) or any grievance procedure 
negotiated under the provisioi^ of chapter 71 of this title— Ante, p. 1192.

“ (1) any acticMi which is the basis of an individual’s entitlement 
to benefits under this subchapter, and 

“ (2) any termination of any such benefits under this subchapter, 
shall not be treated as appealable under such appeals procedures or
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grievable under such grievance procedure.” .
(2) Sections 5334(d), 5337, i -------  ‘  ‘, and 5345 of title 5, United States Code, Reped. 

are hereby repealed.
(8) (A) Chapter 53 of title 5, United States Code, is amended—

(i) by i^esignating su^hapter VI as subchapter VII, and
(ii) by redesignating ^tions 5361 through 5365 as secticHis 

5371 through 5375, respectively.
(B) (i) The analysis of chapter 53 of title 5, United States Code, is 

amended by striking out the items relating to subchapter VI thereof 
and inserting in lieu thereof the following:

“SUBCHAPTER VI—GRADE AND PAT RETENTION
“8«c.
“5361. Definitions.
“6362. Grade retention following a change of positions or reclassification.
“6363. Pay retention.
“6364. Remedial actions.
“6366. Regulations.
“6366. Appeals.

“SUBCHAPTER VII—MISCELLANEOUS PROVISIONS
“ Sec.
“6371. Scientific and professional positions.
“6372. Administratiye law judges.
“6373. Limitation on pay fixed by administrative action.
“6374. Miscellaneous positions in the executive branch.
“6376. Police force of National Zoological Park.” .

(u) The analysis of such chapter is further amended by striking out 
the items relating to sections 5^7 and 5345, respectively.

(iii) Sections 559 and 1305 of title 5, United States Code, are each 
amended by striking out “5362,” each place it appears and inserting 
“5372,” in lieu thereof.

(0) Section 3104(b) of title 5, United States Code, as redesignated Ante, p. 1178. 
by this Act, is amended by striMng out “section 5361” and inserting 
“section 5371” in lieu thereof.

(D )^ t io n  5102(c) (5) of title 5, United States Code, is amended 
by striking out “section 5365” and inserting “section W75” in lieu 
thereof.
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(E) Sections 6107 and 8704(d)(1) of title 5, United States Code, 
are each amended by striking out ^̂ section 5337” and inserting in lieu

5 use 5361. thereof “sul^hapter VI of chapter 53”.
(F) Section 5334(b) of title 5, United States Code, is amended by 

striki^ out “section 6337 of this title” each place it appears and 
inserting in lieu thereof “subchapter VI of this chapter”

(G) Section 5334 of title 5, United States Code, is amended by 
redesignating subsections (e) and (f) as subsections (d) and (e), 
respectively.

(H) lotion  5349(a) of title 6, United States Code, is amended—
(i) by striking out “section 5345, relating to retention of pay ” 

and inserting in lieu thereof “subclmpter VI of this chapter, 
relating to grade and pay retention,” ;

(ii) by striking out “section 5345 of this title” and inserting in 
lieu thereof “subchapter VI of this chapter” ; and

(iii) by striking out “paragraph (2) of section 5345(a)” and 
Ante, p. 1218. inserting in lieu tbpreof “section 5361 (1)”

(I) Sections 4540(c), 7212(a), and 9540(c) of title. 10, United. 
States Code, are each amended by inserting after “of title 5” the fol
lowing : “and sul)chapter VI of chapter 53 of snch title 5”.

(J) Section 1416(a) of the Act of Augiist 1, 1968 (Public Law 
9 0 ^ 8 ; 15 U.S.C. 1715(a)), and section 808(c) of the Act of April 
11, 1968 (Public Law 90-284; 42 U.S.C. 3608(b)), are each amended 
by striking out “5362,” and inserting in lieu thereof “5372,”.

5 use 5361 note. (4) (A) The amendments made by this subsection shall take effect 
on the first day of the first applicable pay period beginning on or after 
the 90th day after the date of the enactment of this Act.

(B) An employee who was receiving pay under the provisions of 
section 5334(d), 5337, or 5345 of title 5, IJnited States Code, on the 
day before the effective date prescribed in subparagraph (A) of this 
paragraph shall not have such pay reduced or terminated by reason 
of the amendments made by this subsection and, unless section 5362 of 

Ante, p. 1218. such title 5 (as amended by subsection (a) (1 ) of this section) applies, 
such an employee is entitled to continue to receive pay as authorized 
by those provisions (as in effect on such date).

(b)(1) Under regulations prescribed by the Office of Personnel 
Management, any employee—

(A) whose grade was reduced on or after January 1,1977, and 
before the effective date of the amendments made by subsoction
(a) of this se-ction under circumstances which would have entitled 
the employee to coverage under the provisions of section 5362 of 
title 5, United States Code (as amended by subsection (a) of this 
section) if such amendments had been in effect at the time of the 
reduction; and

(B) who has remained employed by the Federal (jovemnient 
from the date of the reduction in grade to the effective date of the 
amendments made by subsection (a) of this section without a 
break in service of one workday or more;

shall be entitled—
(i) to recoivc the additional pay and benefits which such 

employee would have been entitled to receive if the amendments 
made by subsoction (a) of this section had been in effect during 
the period beginning on the effective date of such reduction in 
grade and ending on the day before the effective date of such 
amendments, and

(ii) to have the amendments made by subsection (a) of this 
section apply to such employee as if the reduction in grade had 
occurred on the effective date of such amendments.

5 use 5362 note.
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5 use 8301 et 
seq.

(2) No employee covered by this subsection whose reduction in grado 
resulted in an increase in pay shall have such pay reduced by reason 
of the amendments made by subsection (a) of this section.

(3) (A) For purposes of this subsection, the requirements under 
paragraph (1) (B) of this subsection, relating to continuous employ
ment fouowmg reduction in grade, shall be considered to be met in the 
case of any employee—  ̂ .

(i) who separated from service with a right to an immediate 
annuity under chapter 83 of title 5, United States Code, or under 
another retirement system for Federal employees; or

(ii) who died.
(B) Amounts payable by reason of subparagraph (A) of this para

graph in the case of the death of an empl<yee shall be paid in accord
ance with the provisions of subchapter V lII of chapter 55 of title 5.
United States Code, relating to settlement of accounts in the case of 
deceased employees.

(4) The Office of Personnel Management shall have the same author
ity to prescribe regulations under this subsection as it has under section 
5365 of title 6, TJnited States Code, with respect to subchapter VI 
of chapter 53 of such title, as added by subsection (a) of this section.

TITLE IX —MISCELLANEOUS
STUDY ON DECENTRAIJZATION OF GOVERNMENTAL FUNCTIONS

Sec. 901. (a) As soon as practicable after the effective date of this 
Act, the Director of the Office of Management and Bud^t shall con
duct a detailed study concerning the decentralization of Federal gov
ernmental functions.

(b) The study to be conducted under subsection (a) of this section 
shall include
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Ante, p. 1184.

Study.
31 use 18 note.

era
(1) a review of the existing geographical distribution of Fed- 
Eil governmental functions throughout the United States,

including the extent to which such functions are concentrated in 
the District of Columbia; and

(2) a review of the possibilities of distributing some of the func
tions of the various Federal agencies currently concentrated in the 
District of Columbia to field offices located at ix)ints throughout 
the United States.

Interested parties, including heads of agencies, other Federal employ
ees, and Federal employee organizations, shall be allowed to submit 
views, arguments, and data in connection with such study.

(c) Upon completion of the study under subsection (a) of this 
section, and in any event not later than one year after the effective 
date of this Act, the Director of the Office of Management and Budget 
shall submit to the President and to the Congress a report on the 
results of such study together with his recommendations. Any recom
mendation which involv'es the amending of existing statutes shall 
include draft legislation.

Report to 0MB, 
President and 
eongress.

SAVINGS PROVISIONS

Sec. 902. (a) Except as otherwise provided in this Act, all executive 5 USe 1101 note, 
orders, niles, and regulations affecting the Federal service shall con
tinue in effect, according to their temis, until modified, terminated, 
superseded, or repealed by the President, the Office of Personnel Man
agement, the ^ferit Systems Protection Board, the Equal Employment 
Opportunity Commission, or the Federal Labor Relations Authority 
with respect to matters within their respective jurisdictiona
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(b) No provision of this Act shall affect any administrative proceed
ings pending at the time such provision takes effect. Orders shall be 
issued in su^ proceedings and appeals shall be taken therefrom as if 
this Act had not been enacted.

(c) No suit, action, or other proceeding lawfully commenced by 
or against the Director of the Office of Personnel Management or 
the members of the Merit Systems Protection Board, or officers or 
employees thereof, in their official capacity or in relation to the dis
charge of their official duties, as in effect immediately before the effec
tive date of this Act, shall abate by reason of .the enactment of tliis 
Act. Determinations with respect to any such suit, action, or other 
proceeding shall be made as i f  this Act had not been enacted.

AUTHORIZATIOX OF APPROPRIATIONS

5 use 5509 note. S ec. 903. There are authorized to be apijropriated, out of any 
moneys in the Treasury not otherwise appropriated, such sums as may 
be necessary to carry out the provisions of this Act.

POWERS OF PRESIDENT UNAFFECTED EXCEPT BY EXPRESS PROVISIONS

5 use 1101 note. S ec. 904. Except as otherwise expressly provided in this Act, no 
provision of this Act shall be construed to—

(1) limit, curtail, abolish, or terminate any function of, or 
authority available to, the President which the President had 
immediately before the effective date of this Act; or

(2) limit, curtail, or terminate the President’s authority to 
delegate, redelegate, or terminate any delegation of functions.

r e o r g a n i z a t i o n  p l a n s

5 use 1101 note. Sec. 905. Any provision in either Reorganization Plan Numbered 1 
or 2 of 1978 inconsistent with any provision in this Act is hereby 
superseded.
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t e c h n i c a l  a n d  c o n f o r m i n g  a m e n d m e n t s

Sec. 906. (a) Title 5, United States Code, is amended—
(1) in section 5347, 8713, and 8911, by striking out “Chairman 

of the Civil Service Commission” and inserting in lieu thereof 
“Director of the Office of Personnel Management” ;

(2) in sections 1301, 1302, 1304, 1308, 2105, 2951, 3110, 3304a, 
3308, 3312, 3314, 3318, 3324, 3325, 3344, 3351, 3363, 3373, 3502, 
3504, 4102, 4106, 4113-4118, 5102, 5103, 5105. 5107, 5110-5115, 
5303, 5304, 5333, 5334, 5335(b), 5336, 5338, 5343, 5346, 5347, 5351,

Ante, p. 1218. 5352, 5371 (as redesignated in section 801(a) (3) (A) (ii) of this
Act), 5372 (as redesignated in such section 801(a) (3) (A) (ii)), 
5374 (as redesignated in such section 801(a) (3) (A) ( ii) ), 5504, 
5533, 5545, 5548, 5723, 6101, 6304-6306, 6308, 6311, 6322, 6326, 

Ante, p. 1216. 7203 (as redesignated in section 703(a)(1) of this Act), 7204
(as redesignated in such sect ion 703 (a )(1 )), 7312,8151,8331.8332, 
8334, 8337, 8339-8343, 8345, 8346, 8347^), 8348, 8501, 8701- 
8712, 8714, 8714a, 8716, 8901-8903, 8905, 8907-8910, and 8013. by 
striking out “Civil Service Commission” and inserting in lieu 
thereof “Office of Personnel Management” ;

(3) in sections 1302,1304, 1308, 2951, 3304a, 3308, 3312, 3317b, 
3318, 3324, 3351, 3363, 3504, 4106, 4113-4115, 4117, 4118, 5105, 
5107, 5110-5112, 5114, 5333, 5343, 5346, 5545, 5548. 5723, 6304, 
6405, 7312, 8331, 8332, 8337, 8339-8343, 8345, 8346, 8347(a)-(c)
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and (e)-(h ), 8348,8702,8704-8707, 870^-8712,8714a, 8716, 8901- 
8^3, 8905, 8907, 8909, 8910, and 8913 (as such sections are 
amended in paragraph (2) of this subs^tion), by striking out 
‘̂Commission ’̂ ea^ mace it appears and inserting m lieu thereof 
“Office” ;

(4) in sections 1303, 8713 (as amended in paragraph (1) of 
this subsectio^, and 8911 (as amended in sucn paragraph), by 
striking out “Ciommission” and inserting in lieu thereof “Office” ;

(5) m section 3304(d), by striking out “a Civil Service Com
mission board of examiners” and inserting in lieu thereof “ the 
Office of Personnel Management” ;

(6) in sections 1505-1508 and 3383, by striking out “Civil 
Service Commission” and “Commission” each place they appear 
and inserting in lieu thereof “Merit Systems Protection Board” 
and “Board , respectively;

(7) in section 1504, by striking out “Civil Service Commission.
On receipt of the report, or on receipt of other information which 
seems to the Commission to warrant an investigation, the Com
mission shall” and inserting in lieu thereof the following: “Spe
cial Counsel. On receipt of the report or on receipt of other 
information which seems to the Special Counsel to warrant an 
investigation, the Special Counsel shall investigate the report 
and such other information and present his findings and any 
charges based on such findings to the Merit Systems Protection 
Board, which shall” .

(8) in section 5335(c)—
(A) by strikini  ̂ out “Commission” the first place it 

appears and inserting in lieu thereof “Office of Personnel 
Management’’ ;

(B) by striking out “Commission” the second place it 
appears and inserting in lieu thereof “Merit Systems Protec
tion Board” ^

(C) by striking out “Commission” the third place it 
appears and inserting in lieu thereof “Office” ; and

(D) by striking out “Commission” the fourth place it 
appears and inserting in lieu thereof “Board” ;

(9) in section 8347(d), by striking out “Commission” the first 
place it appears and inserting in lieu thereof “Merit Systems Pro- 
^ io n  Board” and by striking out “Commission” the second time 
it appears and inserting in lieu thereof “Board” ;

(10) in section 552(a) (4) (F )—
(A) by striking out “Civil Service Commission” and 

“Commission” each place they appear and inserting in lieu 
thereof “Special Counsel” ; and

(B) by striking out “ its” and inserting in lieu thereof 
“his” ;

(11) in section 1303—
(A) by striking out “Civil Service Commission” and in

serting in lieu thereof “Office of Personnel Management,
Merit Systems Protection Board, and Special Counsel” ; and

(B) inj)aragraph (1), by striking out “Commission” and 
inserting in lieu thereof “Office of Personnel Management” ;

(12) in section 1305, by striking out “For the purpose of sec
tions 3105, 3344, 4301(2) (E ), 5362, and 7521 of this title and the p. 1131, 
provisions of section 5335(a) (B) of this title that relate to 1219,1137. 
administrative law judges the Civil Service Commission may”
and inserting in lieu thereof “For the purpose of section 3105,
3344, 4301(2) (D), and 5372 of this title and the provisions of
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section 5335(a) (B) of this title that relate to administrative law 
judges, the Office of Personnel Management may, and for the pur- 

Ante, p. 1137. nose of section 7521 of this title, the Merit Systems Protection
Board may” ;

(13) in section 1306, to read as follows: “The Director of the 
Office of Personnel Management and authorized representatives 
of the Director may administer oaths to witnesses in matters 
pending before the Office.” ;

(14) in section 8344^a), by striking out “Commission” and 
inserting in lieu thereof “Office of Personnel Management” :

(15) in section 8906, by striking out “Commission” each place 
it appears and inserting in lieu thereof “Office of Personnel Man
agement” the first time it appears and “Office” the other times it 
appears^

(16) in the section heading for section 2951 and in the item 
5 use 2901 et relating to section 2951 in the analysis for chapter 29, by striking

out “Civil Service Commission” and inserting in lieu thereof 
“Office of Personnel Management” ; and

(17) in the section heading for section 5112 and in the item 
relati^ to section 5112 in the analysis for chapter 51, by striking 
out “Civil Service Commission” and inserting in lieu thereof 
“Office of Personnel Management”.

Repealed. (b )(1 )  Section 5109(b) of title 5, United States Code, is hereby
repealed.

(2) Section 5109 of such title is further amended by redesignating 
subsection (c) as subsection (b).

Ante, p. 1161. (c) (1) Subchapter VIII of chapter 33 of title 5, United States Code 
(as in effect immediately before the date of the enactment of this Act) 
is amended—

(A^ by striking out the subchapter heading and inserting in 
lieu tnereof the fwlowing:

•^CHAPTER 34—PART-TIME CAREER EMPLOYMENT 
OPPORTUNITIES

“ Sec.
“3401. Definitions.
“3402. Establishment of part-time career employment programs.
“3403. Limitations.
“3404. Personnel ceilings.
“3405. Nonapplicability.
“340C. Regulations.
“3407. Reports.
“3408. Employee organization representation.*'; 

and
(B) by redesignating sections 3391 through 3398 as sections 

3401 through 3408, respectively.
(2) (A) Section 3401 of such title 5 (as redesignated by this section) 

is amended by striking out “subc-hapter” and inserting in lieu thereof 
“chapter” .

(B) Section 3402 of such title 5 (as redesignated by tliis section) is 
amended—

(i) in subsection (a) (1) (B ), by striking out “section 3393” and 
inserting in lieu thereof “section 3403” ;

(ii) in subsection (b) (1)—
(I) by striking out “Civil Service Commission” and in

serting in lieu thereof “Office of Personnel Management” ; and
(II) by striking out “subchapter” and inserting in lieu 

thereof “chapter” ; and
(iii) in subsection (b)(2), bv striking out ‘‘Commission” and 

inserting in lieu thei*eof “Office .

92 STAT. 1226 PUBLIC LAW 95-454—OCT. 13, 1978
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(C) Sections 3405 and 3406 of such title 5 (as redesignated by this 
section) are amended by striking out “ subchapter” each place it occurs 
and inserting in lieu thereof “chapter” .

(D) Section 3407(a) of such title 5 (as redesignated by this section) 
is amended—

(i) by strikiM out “Civil Service Commission” and inserting 
in lieu thereof “Office of Personnel Management” ;

(ii) in paragraph (1), by striking out '‘section 3392” and insert
ing in lieu thereof “ section 3402” ; and

(iii) in paragraph (2), by striking out “subchapter” and insert
ing in lieu thereof “chapter”.

(E) Section 3407(b) of such title 5 (as redesignated by this section) 
is amended—

(i) by striking out “Commission” and inserting in lieu thereof 
“Office” ; and

(ii) by striking out “subchapter” each place it appears and 
inserting in lieu thereof “chapter”.

(F) Sections 8347(g), 8716(b) (3), 8913(b) (3), and 8906(b) (3) of 
such title 5 are each amended by striking out ‘‘section 3391(2)” and 
inserting in lieu thereof “section 3401 (2) ”.

(G) Section 8716(b) (3) of such title 5 is amended by striking out 
“section 3391 (2) ” and inserting in lieu thereof “section 3401 (2) ”.

(H) Section 8913(b) (3) of such title 5 is amended by striking out 
“section 3391(2)” and inserting in lieu thereof “section 3401(2)” .

(3) Section 5 of the Federal Employees Part-Time Career Employ
ment Act of 1978 is amended by striking out “section 3397(a)” and 
inserting in lieu thereof “section 3407 (a) ” .

(4) The analysis for chapter 33 of title 5, United States Code, is 
amended by striking out the items (as in effect immediately before 
the date of the enactment of this Act) following the item relating to 
section 3385.

(5) The chapter analysis for part III of title 5, United States Code 
is amended by inserting after the item relating to chapter 33 the 
following new item:
*34. Part-time career employment opportunities........................................ S401’’-

5 use 3407 note.

EFFECTIVE DATE

Sec. 907. Except as otherwise expressly provided in this Act, the 5USC1101 note, 
provisions of this Act shall take effect 90 aays after the date of the 
enactment of this Act.

Approved October 13, 1978.
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95t h  c o n g r e s s
1st S ession H.R. 13

IN THE HOUSE OF KEPRESENTATIVES
J a n u a r y  4,1977

Mr. C l a y  introduced the following bill; which was referred to the Com
mittee on Post Office and Civil Service

A BILL
To provide for improved kbor-management relations in the 

Federal service, and for other purposes.

1 Be it enacted by the Senate and House of Eepresenta-

2 tii'es of the United States of America in Congress assembled,

3 That this Act may be cited as the “Federal Service Labor-

4 Management Act of 1977” .

■5 Sec. 2. So much of subpart F of part III of title 5,

6 United States Code, as precedes subchapter II  of chapter

7 71 thereof is amended bo read as follows:

I
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1 “Subpart F.— ^L abor-M an agem en t a n d  E m p loy ee

2 R e la tio n s

3 “Chapter 71.—LABOR-MANAGEMENT RELATIONS

“SUBCHAPTER I.—GENERAL PROVISIONS
“Sec.
“7101. Findings.
“7102. Employees’ rights.
“7103. Definitions; application.
“7104. Federal Labor Relations Authority.
“7105. Powers and duties of the Authority.

“SUBCHAPTER II.—RIGHTS AND DUTIES OF AGENCIES 
AND LABOR ORGANIZATIONS

“Sec.
“7111. Exclusive recognition of labor organizations.
“7112. National consultation rights.
“7113. Representation rights and duties.
“7114. Allotments to representatives.
“7115. Unfair labor practices.
“7116. Prevention of unfair labor practices.
“7117. Negotiation impasses; Federal Service Impasses Panel.
“7118. Standards of conduct for labor organizations.

“SUBCHAPTER III.—GRIEVANCES, APPEALS, AND 
REVIEW

“Sec.
“7119. Appeals from adverse decisions.
“7120. Grievance procedures.
“7121. Exceptions to arbitral awards.
“7122. Judicial review.

“SUBCHAPTER IV.—ADMINISTRATIVE AND 
OTHER PROVISIONS

“Sec.
“7131. Reporting requirements for standards of conduct.
“7132. Official time.
“7133. Subpenas.
‘̂7134. Compilation and publication of data.

“7135. Funding.
“7136. Issuance of regulations.
“7137. Continuation of existing laws, recognitions, agreements, and 

procedures.

4 “ SUBCHAPTER I.—GENERAL PROVISIONS

5 “§7101. Findings

6 “ The Congress finds that the participation of employees

7 through labor organizations of their own choosing, in the
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1  foiinulation and implementation of matters affecting con-

2 ditions of employment is in the public interest.

3  “§ 7102. Employees’ rights

4 “ Each employee shall have the right to form, join, or

5 assist any labor organization, or to refrain from such activity,

6 freely and without fear of penalty or reprisal, and oaoh such

7 employee shall be protected in his exerdsing of such right.

8 Except as otherwise provided under this chapter, such right

9 includes the right to participate in the management of a

10 labor organization, the right to act for the organization in

11 the capacity of a representative, and the right, in such

12 capacity, to present the views of the organization to agency

13 heads and other officials of the executive branch of the Gov-

1-1 ermnent, the Congress, or other appropriate authorities; and

15 to bargain collectively over conditions of employment and

16 other matters of mutual concern relating thereto through

17 representatives of their own choosing and to engage in other

18 lawful activities for the purpose of establishing, maintaining,

19 and improving conditions of employment and other matters

20 of mutual concern relating thereto.

21  “§7103. Definitions; application

22 “  (a) For the purpose of this chapter—

23 “ (1) ‘person’ means an individual, labor organiza-

24 tion, or agency covered by this chapter;

25 “  (2) ‘employee’ means an individual—

123



124

1  “  (-A-) employed in an agency;

2 employed in a nonappropriated fund in-

3 strumentality described in section 2105 (c) of this

4 title;

5 “ (C) employed in the Veterans’ Canteen Serv-

6 ice, Veterans’ Administration, described in section 

,7  5102(c) (14) of this title; or

8 (I )̂ who was an employee (as defined under

9  subparagraph (A), (B) ,or  (C) of this paragraph)

10 and was separated from service as a consequence

11 of, or in connection with, an unfair labor practice

12 under section 7115 of this title;

13 but does not include—

14 “ (i) an alien or noncitizen of the United States

15 who occupies a position outside the United States;

16 “ (ii) a member of the imiformed services;

17 “ (iii) for the purpose of exclusive recognition

18 or national consultation rights (except as author-

19  ized under the provisions of this chapter), a super-

20 visor or a management official; or

21 “ (iv) an employee of the Tennessee Valley

22 Authority;

23 “  (3) ‘labor organization’ means any organization

2 4  (including any national or international union, federa-

25  tion, council, or department, or any affiliate thereof),
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1 composed in Ŷll()le or in part of employees of an

2 agency, in wliicli employoos participate and pay dues,

3 and which has as its primary purpose the dealing with

4 an agency concerning grievances and the formiilation

5  and implementation of matters affecting conditions of

6 employment, except that such term does not include—

7 “ (A) an organization whose basic purpose is

8 pm-ely social, fraternal, or limited to special interest

9 objectives which are only incidentally related to

10 matters affecting conditions of employment;

11 “  (B) an organization which, by ritualistic

12 practice, constitution, bylaws, tacit agreement

13 among its members, or otherwise denies member-

14 ship because of race, color, creed, national origin,

15 sex, age, or preferential or nonpreferential civil

16 service status;

17 “  (C) an organization sponsored or assisted by

18 an agency or by any part of any agency; or

19 “  (D) an organization which consists of man-

20 agement officials or supervisors, except as author-

21 ized under this chapter;

22 “  {^) ‘Authority’ means the Federal Labor Eela-

23 tions Authority estabhshed by section 7104 of this title;

24 “  (5) ‘Panel’ means the Federal Service Impasses

25 Panel estabhshed by section 7117 (c) of this title;

125
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6

1 ‘^(6) ‘Board’ means the Federal Personnel Policy

2 Board established by section 7113(e) of this title;

3 “  (7) ‘agreement’ means an agreement entered into

4 as a result of collective bargaining pur&uajjt to the

5 provisions of this chapter;

6 “ (8) ‘griev^ce’ means any complajftt by any

7 person—

8 “  (-A-) concerning any matter relating to the

9 employment relationship with any îgency;

10 “ '(B) cGncerning the effect or i îterpretation,

11 or a daim of breach, of an agreement; or

12 “ (C) concerning any ;Claimed violation, mis-

13 interpretation, or misapplication of law, rule, pr

14 regulation, affecting conditions of employment;

15 “  (9) ‘supervisor’ means any employee having 

IP authority in the interest of an employer to hire, direct,

17 assign, promote, reward, transfer, lay off, recall, suspend,

18 discipline, or discharge other employees, or to adjust

19 their grievances, or to effectively recommend such action

20 if in connection with the foregoing the exercise of such

21 authority is not merely routine or clerical in nature but

22 calls for the consistent exercise of independent judgment;

23 .except that with respect to firefighters and nurses the 

34 term ‘supervisor’ shall include only those employees
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1 who perform a preponderance of the above-specified acts

2 of authority;

3 “ (10) ‘management official’ means aii individual

4 who formulates, determines, effectively influences, or

5 effectuates policies of an agency, or who, in the per-

6 formance of his duties, has discretion to modify the

7 established policies of an agency;

8 “ (11) ‘collective bargaining’ o r ‘bargaining’ means

9 the performance of the mutual obligation of the repre-

10 sentatives of the agency and the exclusive representative

11 to meet at reasonable times and to confer, consult, and

12 bargain in a good-faith effort to reach agreement with

13 respect to the terais and conditions of employment and

14 other matters of mutual concern relating thereto, and to

15 execute, if requested by either party, a written document

16 incorporating any agreements reached, but such obliga-

17 tioh does not compel either party to agree to a proposal

18 or to make a concession. The duty to bargain shall ex-

19 tend to matters which are or may be the subject of any

20 regulation. The agency may not make or apply rules or

21 regulations which restrict the scope of collective bargain-

22 ing permitted by this chapter or which are in conflict

23 with any agreement negotiated under this chapter;

24 “ (12) ‘confidential employee’ means an employee
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1 -svlio acts in a confidential capacity to a person who for-

2 mulates or effectuates management policies in the field

3 of labor relations;

4 “ (13) ‘conditions of employment’ means personnel

5 policies, practices, and matters affecting working condi-

6 tions, including, but not limited to—

7 “ (A) pay practices;

8 “ (B) work hours and schedules; "

9 “ (C) overtime practices;

10 “ (1)) safety;

11 “ (E) promotion procedures and assignment,

12 transfer, detail, leave and reduction-in-force prac-

13 tices;

14 “ (F) seniority;

15 “ (Gr) procedures for taking disciplinary ac-

16 tions;

17 “ (H) grievance and appeal procedures; and

18 “ (I) all matters subject to negotiations in

1 9  any agency on, or prior to, the effective date of this

20
2 1  “ (1-t) ‘professional employee’ means—

22 “  (A) an employee engaged in the perform-

2 3  ance of work—

2 4  “  (i) requiring knowledge of an advanced

2 5  type in a field of science or learning customarily
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t acquired by a prolonged course of specialized

2 intellectual instruction and study in an institu-

3 tion of higher learning or a hospital (as distin-

4 guished from knowledge acquired by a general

5 academic education, or from an apprenticeship,

6 or from training in the performance of routine

7 mental, manual, mechanical, or physical activ-

8 ities) ;

9 “ (ii) requiring the consistent exercise of

10 discretion and judgment in its performance;

11 “  (in) which is predominantly intellectual

12 and varied in character (as distinguished from

13 routine mental, manual, mechanical, or physical

14 work); and

15 “  (iv) which is of such a character that the

16 output produced or the result accomplished by 

1'̂  such work cannot be standardized in relation

18 to a given period of time; or

19 “ (B) employee who has completed the

20 courses of specialized intellectual instruction an̂ *

21 study described in subparagraph (A) of this para--

22 graph and is performing related work under tte>

22 direction or guidance of a professional person to-

24 qualify himself to become a professional employe^t'
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j “ (15) ‘agency’ means any department, agency,

2  bureau, or organization of tlie United States Government

3  which employs employees as defined in subsection (a)

4  (2) of this section;

5  “ (16) ‘exclusive representative’ includes any em- 

g ployee organization which has been—

ij “ (-A-) selected or designated pursuant to the

8 provisions of section 7111 of this Act as the repre-

9  sentative of the employees in an appropriate coUec-

1 0  tive bargaining unit; or

H  “ (B) recognized by an agency prior to the

12 effective date of this Act as the exclusive representa-

1 3  tive of the employees in an appropriate collective

14 bargaining unit;

15 “ (17) ‘firefighter’ includes any employee engaged

16 in the performance of work directly connected with the

17 control and extinguishment of fires or the maintenance

18 and use of firefighting apparatus and equipment;

19 “ (18) ‘educational employee’ includes any em-

20 ployee of a school system, college, or university, who—

21 “ (A) has regular contact with students;

22 “ (B) participates in the development, imple-

23 mentation, or evaluation of an educational program;

24 or
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1 “  (C) is otherwise involved in the teaohing-

2 learning process.

3 “ (b) This chapter does not authorize participation in the

4 management of a labor organization or acting as a repre-

5 sentative of such an organization by a management official

6 or a supervisor, except as specifically provided in this chap-

7 ter, or by an employee when the participation or activity

8 would result in a conflict or apparent conflict of interest or

9 would otherwise be incompatible with law or with the

10 official duties of the employee.

11 “§ 7104. Federal Labor Relations Authority

12 “  (a) There is established the Federal Labor Relations

13 Authority.

14 “ (b) The Authority shall be composed of a Chairman

15 and 2 other members. Not more than 2 of the members

16 shall be members of the same political party. A member 

1̂  shall not engage in any other business or employment.

18 “ (c) Members of the Authority shall be appointed by

19 the President, by and with the advice and consent of the

20 Senate. Authority members shall be eligible for reappoint-

21 ment. The President shall designate one member to serve

22 as Chairman of the Authority.

23 “ (d) One of the original members of the Authority

24 shall be appointed for a term of 1 year, one for a term of
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1 3 years, and the Cliairman for a term of 5 years. There-

2 after, each member shall be appointed for a term of 5 years.

3 Notwithstanding the preceding provisions of this subsection,

4 the term of any member shall not expire before the earlier

5 of (1) the date on which his successor takes office or (2)

6 the last day of the session of the Congress beginning after

7 the date his term of office would (but for this sentence)

8 expire. An individual chosen to fill a vacancy shall be

9 appointed for the unexpLred term of the member he re-

10 places. Any member of the Authority may be removed by

11 the President only for neglect of duty or malfeasance in

12 office.

13 “ (e) A vacancy in the Authority shall not impair the

14 right of the remaining members to exercise all of the powers 

of the Authority.

16 “ (f) Tiie Authority shaU make an annual report to the 

President for transmittal to the Congress, which shall m- 

elude information as to the cases it has heard and the ded-

19 sions it has rendered.

20 “ (g) There shall be a General Counsel of the Authority

21 who shall be appointed by the President by and with the

22 advice and consent of the Senate for a term of 5 years. The

23 General Counsel shall be authorized to investigate alleged

24 violations of this chapter, to file and prosecute complaints

25 filed under this chapter, to intervene before the Authority
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1 in unlawful act proceedings brought under section 7105 bf

2 the chapter. He shall have direct authority over, and #6-

3 sponsibility for, all field employees of the General Counsel’̂ n

4 the regional offices of the Authority. The General Counfel

5 shall exercise such other powors as the Authority may pre-

6 scribe. If a vacancy occurs in the Office of General Counsel,

7 the Pi-esident shall promptly designate an Acting Geneml

8 Counsel and shall submit a nomination for a replacement ?to

9 Congress within 40 days after the vacancy has occurred, lift-

10 less Congress shall have adjourned before the expiration'-Orf

11 said 40-day period, in which event the President shall sub̂ *

12 mit a nomination not later than ten days after Congr^s

13 i’eoonven«s.

14 “§ 7105. Powers and duties of the Authority ^

15 “  (a) The Authority shall provide leadership in estalb̂

16 hshrog labor-management relations policy and guidance lAi-

17 der this chapter, and, except as otherwise provided, shall be

18 responsible for carrying out the purposes of this chapter. •

19 “  (b) The Authority shall adopt an official seal whiet

20 shall be judicially noticed.

21 “ (c) The principal office of the Authority shall be In

22 the District of Columbia but it may meet and exercise any

23 or all of its powers at any time or place. Subject to siib-

24 section (g) of this section, the Authority may, by one or

25 more of its members or by such agents as it may designate,
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1 make any inquiry necessary to carry out its duties wherever

2 persons subject to this chapter are located. A member who

3 participates in such inquiry shall not be disqualified from

4 later participating in a decision of the Authority in the same

5 case.

6 “ (d) The Authority shall appoint an Executive Direc-

2 tor, such attorneys, regional directors, administrative law

8 judges, and other employees as it may from time to time

9 find necessary for the proper performance of its duties. No

10 administrative law judge’s report shall be reviewed, either

11 before or after its publication, by any person other than a 

12. member of the Authority or his legal assistant, and no ad-

13 ministrative law judge shall advise or consult with the Au-

14 thority with respect to exceptions taken to his findings,

15 rulings, or recommendations.

“ (e) The Authority may delegate to its Kegional Di- 

rectors, its powers under section 7111 to determine the unit 

appropriate for the purpose of collective bargaining, to in-

19 vestigate and provide for hearings, to determine whether

20 a question of representation exists and to direct an election,

21 conduct a secret ballot election, and certify the results

22 thereof, except that upon the filing of a request therefore

23 with the Authority by any interested person, the Authority 

2  ̂ may review any action of any Eegional Director delegated 

2® to him under this paragraph, but such review shall not,
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1 unless specifically ordered by the Authority, operate as a

2 stay of any action taken by the Regional Director. The

3 Authority is also authorized to delegate to an administrative

4 law judge its powers under section 7115 to detemine

5 whether any person has engaged in an unfair labor practice.

6 “ (f) In the event the Authority exercises the power con-

7 ferred by subsection (e) of this section to delegate its powers

8 to a regional director or administrative law judge, it may,

9 upon application to it, review, and upon such review, modify,

10 affirm, or reverse the decision, certification, or order of such

11 regional director or administrative law judge. In event that

12 the Authority does not undertake to grant review within

13 thirty days after a request for review is filed, the decision of

14 the regional director or administrative law judge shall be-

15 come the decision of the Authority.

16 “ (g) All of the expenses of the Authority, including all 

1'̂  necessary traveling and subsistence expenses outside the

18 District of Columbia incurred by members, employees, or

19 agents of the Authority under its orders, shall be allowed

20 and paid on the presentation of itemized vouchers therefor

21 approved by the Authority or by any individual it designated

22 for that purpose.

23 “ (h) The Authority is expressly empowered and di-

24 rected to prevent any person from engaging in conduct in

25 violation of this chapter. In order to carry out its functions

50 -9 5 2  0 7 9 - 1 1
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1 under this chapter, the Authority is authorized to hold hear-

2 ings, subpena witnesses, administer oaths, and take the

3 testimony or deposition of any person under oath, and in

4 connection therewith, to issue subpenas requiring the pro-

5 duction and examination of any books or papers, including

6 those of the Federal Government, relating to any matter

7 pending before it and to take such other action as may be

8 necessa^.

9 “SUBCHAPTER II.-E IG H TS AND DUTIES OF

10 AGENCIES AND LABOR ORGANIZATIONS

11 "§ 7111. Exclusive recognition of labor organizations

12 “ (̂a) Exclusive recognition shall be granted to a labor

13 ofgainzatioii V?hich bias been selected by a majority of em-

14 ployees in an appropriate unit who participate in the elec-

15 tion in conformity with the requirements of this chapter.

16 “ (b) Exclusive recognition shall not be accorded to

17 a labor organization if—

18 “ (1) the Authority determines the labor orga- 

:i9 mzation is subject to corrupt influences or influences

20 opposed to democratic principles;

21 “  (2) its petition is filed pursuant to subsection (c)'

22 but is not supported by credible evidence demonstrating

23 that at least 30 per centum of the employees in the col-

24 lective bargaining unit described therein wish to be



137

17

2 represented for the purpose of collectives bargaining

2 by the organization seeking recognition;

3 “ (3) there is currently in effect, a lawful written

4  collective-bargaining agreement between such employer

5 and an eniployoc organization other than the pc'titioner 

g covering any omployocs included in the unit described in

7 the petition, unless such agreement has been in effect

8 for more tlian 3 years, or unless the request for recogni-

9 tion is filed at least 60 days prior to the expiration date

10 of such agreement, or such greater number of days prior

11 to said expiration date as the Authority may determine

12 is reasonable because of the budget making procedure of

13 the agency;

14 “ (4) within the previous 12 months an employee

15 organization other than the petitioner, or other than the

16 employee organization challenged if the petition is filed

17 pursuant to subsection (c) (1), has l)een lawfully rec-

18 ognized or certified as the exclusive representative of

19 any emplo}'̂ ees included in the unit described in petition;

20 or

21 “ (5) the Authority has, within the previous twelve

22 months, conducted a sccret ballot election involving any

23 of the employees and a majority of the valid ballots cast

24 opposed representation by any labor organization.
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1 “ (c) Whenever a petition has been filed with the

2 Authority—

3 “ (1) by any person alleging that 30 per centum of

4 the employees in the appropriate unit (A) wish to be

5 represented for collective bargainmg by an exclusive

6 representative, or (B) allege that the exclusive repre-

7 sentative is no longer the representative of the majority

8 of the employees in the unit; or

9 “ (2) by any person seeking clarification of, or an

10 amendment to, an existing certification;

11 the Authority shall investigate such petition, and if it has

12 reasonable cause to believe that a question of representation

13 exists, it shall provide for an appropriate hearing on the rec-

14 ord upon due notice. Except as provided under subsection

15 (f) of this section, if the Authority finds upon the record of

16 such hearing that such a question of representation exists, it

17 shall conduct an election by secret ballot and shaU certify the

18 results thereof. An election shall not be conducted in any

19 bargaining unit or in any subdivision thereof within which,

20 in the preceding 12-month period, a valid election has been

21 held.

22 “  (d) A labor organization which—

23 “ (1) has been designated by at least 10 per cen-

24 turn of the employees in the unit;
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1 “  (2) has submitted a valid copy of a current or re-

2  cently expired agreement for the unit; or

3  “ (3) has submitted other evidence that it is the

4  exclusive representative of the employees involved;

5  may intervene with respect to a petition filed under sub-

6 section (c) of this section and shall be placed on the ballot

7 of any election ordered to be held under such subsection ( c ) .

8 “ (e) The Authority shall determine who is eligible to

9 vote in the election and shall establish rules governing the

10 election which shall include provisions a;llowuig each em-

11 ployee eligible to vote the opportunity to choose the labor

12 organization he wishes to represent him from those on the

13 ballot or no union. In any election where no choice on the

14 ballot receives a majorily, a runofiE election shall be con-

15 ducted between the two choices receiving the largest number

16 of votes. A labor organization which receives the majority of 

the votes cast in an election shall be certified by the Author-

18 ity as the exclusive representative.

19 “ (f) The Authority may certify a labor organization

20 as an exclusive representative—

21 “  (1) if it determines that the conditions for a free

22 and ontrammeled election under this section cannot

23 be established because an agency has engaged in or is
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1 engaging in an action described in section 7115 of this

2 title; or

3 “ (2) upon the petition of such labor organization,

4 if, after investigation, the Authority is satisfied that—

5 “ (-A-) the labor organization represients a ma-

6 jority of employees in an appropriate unit;

7 “ (B) such majority status was achieved with-

8 out the benefit of any action described in section

9 7115 of this title; and

10 “ (C) no other person has filed a petition for

11 recognition under subsection (c) of this section or

12 a request for intervention under subsection (d) of

13 this section, and no other question of representation

14 exists in the appropriate unit.

15 “ (g) The Authority shall decide in each case whether,

16 in order to insure employees the fullest freedom in exercising

17 the rights guaranteed under this chapter, the unit to be es-

18 tablished will be on an agency, plant, installation, func-

19 tional, or other basis which will insure a clear and identifiable

20 community of interest among the employees concerned.

21 “ (h) A unit shall not be established solely on the basis

22 of the extent to which employees in the proposed unit have

23 organized, nor shall a unit be established if it includes—

24 “ (1) Any management official or supervisor, ex-
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1 cept as provided under section 7137(a) of this title;

2 except that—

3 (A) with respect to firefighters, a unit that

4 inchides both supervisors and nonsuper\ isors may

5 be considered; and

6 " (1̂ ) ^ith respect to educational employees,

7 a unit that includes both supervisors and nonsuper-

8 visors may be considered appropriate if the ma-

9 jority of emj>loyees in each category indicate by

10 vote or other credible evidence that they desire to

11 be included in such units;

12 “ (2) a confidential employee;

13 “ (3) an employee engaged in personnel work in

14 other than a pui-ely clerical capacity;

15 “  (4) an employee engaged in administering the

16 provisions of this chapter; or

17 “ (5) both professional and nonprofessional em-

18 ployees, unless a majority of the professional employees

19 vote for inclusion in the unit;

20 “ (6) as determined by the Authority upon appli-

21 cation by the head of the agency—

22 “ (A) any employee engaged in intelligence,

23 investigative, or security functions of the agency

24 which directly affects national security; or
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1 “ (B) any employee primarily engaged in in-

2 vestigation or audit functions relating to the work

3 of an agency’s officers or employees whose duties

4 directly a£Eect the internal security of that agency

5 where such investigation or audit is undertaken to'

6 insure that such duties are discharged honestly and

7 with integrity.

8 “  (i) Two or more units for which the labor organiza-

9 tion holds exclusive recognition within the agency may be

10 consolidated into a single larger unit if the Authority deter-

11 mines the larger unit to be appropriate. The Authority

12 shall certify the labor organization as the exclusive repre-

13 sentative in the new unit when the unit is found appropriate.

14 “ (j) A labor organization seeking exclusive recogni-

15 tion shall submit to the Authority and the agency a roster

16 of its officers and representatives, a copy of its constitution

17 and bylaws, and a statement of its objectives.

18 “ (k) Nothing in this section shall be construed to

19 prohibit the waiving of hearings by stipulation for llie pur-

20 pose of a consent election in conformity with regulations

21 and rules or decisions of the Authority.

22 “§ 7112. National consultation rights

23 “  (a) A labor organization that has been granted exclu-

24 sive recognition below the agency level as the representative

25 of a substantial number of employees of the agency shall be
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1 granted national consultation rights in accordance with cri-

2 teria prescribed by the Authority. The provisions of this

3 section shall not apply to any agency in which exclusive

4 recognition on an agency basis is in effect. National consulta-

5 tion rights shall terminate when the labor organization no

6 longer meets the criteria of the Authority. Any issue as to a

7 labor organization’s eUgibilily for national consultation rights,

8 or the continuation of such rights, shall be subject to review

9 by the Authority.

10 “ (b) A  labor organization having national consultation

11 rights shall be informed of proposed changes in conditions of

12 employment and shall be permitted reasonable time to pre- 

IB sent its views and to initiate proposals. Such proposals shall

14 receive consideration by the agency before final action is

15 taken, and the agency shall provide the organization a

16 written statement of the reasons for its actions.

17 “§7113. Representation rights and duties

18 “ (a) When a labor organization has been accorded ex-

19 elusive recognition, it is the exclusive representative of

20 employees in the unit and is entitled to act for and nego-

21 tiate agreements covering all employees in the unit. It is

22 responsible for representing the interests of all employees

23 in the unit without discrimination and without regard to

24 labor organization membership. The labor organization shall

25 be given the opportunity to be represented at formal dis-
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1 cussions oetween management and employees or employee

2 representatives concerning grievances, personnel policies and
I

* 3 practices, or other matters affecting general working condi-

4 tions of employees in the unit. The agency and the labor

5  organization, thix)ugh appropriate representatives, shall meet

6 and negotiate in good faith for the purpose of arriving at an
I

7 agi’eement.

8 “ (b) The duty of the agency and the labor organiza-

9 tion to negotiate in good faith includes—

10 “  (1) to approach the negotiations with a sincere

11 resolve to reach an agreement;

12 “ (2) to be represented at the negotiations by duly

13 authorized representatives prepared to discuss and nego-

14 tiate on all matters affecting conditions of employment;

15 “ (3) to meet at reasonable times and convenient

16 places as frequently as may be necessary and to avoid

17 unnecessary delays;

18 (4) to furnish, in the case of infoimation to be

19  furnished by an agency to the other party upon request,

20 data normally maintained in the regular course of busi-

21 ness, reasonably available and necessarj’̂ for full and

22 proper discussion, understanding, and negotiation of

23 subjects within the scope of collective bargaining; and

24 “ (5) if an agreement is reached, to execute upon 

25, request a written document embodying the agreed terms.
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and to take such steps as are necessary to implement the

2 agreement.

3 “ (c) In all aspects of the collectiN e-hargaining relatiou-

4  ship and the rights of any peison ostablishod under or pur-

5 suant to this chapter, includiug the negotiatiou and adniin-

6 istriition of agreements, a person shall he governed by— 

rj “ (1) applicable laws: and

3 ‘*(2) tlie tenns of a controlling agreement at a

9 higher agency level.

]0  **{d) (1) If a policy or regulation, or an amendment

1 ]̂  thereto, affecting conditions of employment is to be issued

j2 by the Civil Service C'onnnission or any other agenc-y and

13 relates to empl(\yees of more than one agency, then a co])y

14 of the proposal shall be transmitted to the l^oard for con-

15 sideration under subsection (e) of this section.

1(5 “ (2) If a policy or regulation, or an ameiident thereto,

17 affecting conditions of employment, is to be issued l)y the

18 head of an agency or a management official and relates to

19 employees of the agency for which a labor organization holds

20 exclusive recognition at the agency level, then the proposal

21 shall be subject to negotiation with such labor organization.

22 “ (3) If a policy or regulation, or an amendment there-

23 to, affecting conditions of employment is to be issued by the

24 head of an agency or by the head of a primary national

2o subdivision of an agency and relates to employees of such
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2  agency or subdivision, as tlie case may be, and exclusive

2  recognition is not held by any labor organization for all

3  employees of such agency or subdivision, then the proposal

4  shall be issued in accordance with procedures and criteria

5  established by the Authority. An agency policy or rcgirlation 

g affecting conditions of employment, other than those de-

7  scribed in this paragraph, may not bar negotiations.

8 “ (e) (1) There is established a Federal Personnel

9  Policy Board. The Board shall consider policies and regu-

10 lations, and amendments thereto, described in subsection

11 (d) (1) of this section. The Board shall not have jurisdic-

12 tion over any matter which may be considered by any

1 3  other entity which is established by, or pursuant to, law and

14 which is required by, or pursuant to, law to allow partici-

15 pation by labor organizations in its considerations on such

16 matter.

17 “ (2) The members of the Board shall be designated

18 by the Chairman of the Authority and shall consist of—

19 “  (A) a Chairman;

20 “ (B) 7 members from among management officials

21 of the agencies covered under this chapter after obtain-

22 ing the concurrence of the head of the agencies con-

23 cemed;and

24 “ (C) 7 members from labor organizations holding
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1 exclusive recognition under this chapter after obtaining

2 the concuri'ence of the labor organization concerned.

3 “ (3) In designating management officials from among

4  agencies under paragraph (2) (B) of this subsection, the

5 Chairman of the Authority shall designate, as nearly as

6 practicable, a number of management officials from a par-

7 ticular agency in the same proportion to the number 7 as

8 the number of employees imder exclusive recognition in that

9 agency bears to the total number of employees under exclu-

10 sive recognition under this chapter. However, there shall

11 not be more than 3 management officials from any one

12 agency.

13 “ (4) In designating members from among labor

14 organizations under paragraph (2) (C) of this subsection,

15 the Chairman of the Authority shall designate, as nearly as

16 practicable, a number of members from a particular labor

17 organization in the same proportion to the number 7 as

18 the number of employees represented by such labor orga-

19 nization under exclusive recognition is to the total number

20 of employees under exclusive recognition. However, there

21 shall not be more than three members from any one labor

22 organization nor more than five from any one council,

23 federation, alliance, association, or affiliation of labor

24 organizations.
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1 “ (5) Every second year the Cliairmaii of the Authority

2 shall review the nunibor of oiiiplo}’ces under exchisive recog-

3 nition to determine adequate or proportional representation

4 under the guidelines of paragraphs (3) and (4) of this

5 subsection.

6 “ (0) The Board shall meet at the call of the Chairman

7 for consideration of any proposal transmitted under subsec-

8 tion (d) (1) of this section not earlier than 15 days, nor

9 later than 30 days, after the date on which the proposal is

10 transmitted. The Board shall study the proposals presented to

11 it and shall submit its conclusions and recommendations to

12 the issuing agcncy which shall consider such conclusions and

13 reconnnendations before issuing the policy or recommenda-

14 tion, or amendment thereto, involved in such proposal. The

15 actions of the Board shall be formulated by majority vote and

16 the Chairman may vote only to break a tie.

17 “ (7) If any 5 members of the Board wish to propose a

18 modification or an addition to an existing or proposed policy

19 or regulation described under subsection (d) (1) of this sec-

20 tion which relates to employees of more than one agency,

21 the mem])ors’ proposal shall be submitted to the Chairman

22 of the Board. The Chairman shall transmit a copy of the pro-

23 posal to each member of the Board and schedule a meeting

24 for consideration of the proposal in accordance with the pro-

25 cedures prescribed under paragraph (6) of this subsection.
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1 “ (8) Members of the lioard tlescrihed iinclcr paragnipli

2 (2) (A) aiitl (B) of this subseclioii servo withoiit aildi-

3 tional pay. Members w ho represent labor organizations are

4 not entitled to j)ay from the (lovernnicnt for scrviccs rcn-

5 dercd to the Board.

6 “§ 7114. Allotments to representatives

7 “ (a) Where, pursuant to an agTeenient negotiated hi

8 accordance with the provisions of this chapter, an agency has

9 received from an employee in a unit of written assigmnent

10 which authorizes the agency to deduct from the wages of

11 such employee amounts for the payment of regular and peri-

12 odic dues of a labor organization having exclusive recogni-

13 tion for such unit, such assignment shall be honored. The al-

14 lotments shall be made at no cost to the labor organization

15 or to the employee. Except as required under subsection (b)

16 of this section, any such assignment shall not be in-evocable

17 for a period of more than 1 year.

18 “  (b) An allotment for the deduction of labor organiza-

19 tion dues tenninates when—

20 “ (1) the agreement between the agency and the

21 labor organization ceases to be applicable to the em-

22 ployee; or

23 “  (2) the employee has' been suspended or expelled

24 from the labor organization.

25 “  (c) If an exclusive representative has been recognized
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1 in an appropriate collective-bargaining unit, each employee

2 in such, unit,who is not a member of the recognized orga-

3 nization shall be required, as a condition of continued em-

4 ployment, to pay to such organization for the period that it

5 is the exclusive representative an amount equal to the dues,

6 fees, and assessments that a member is charged. Such pay-

7 ments shall be made in accordance with rules and regula-

8 tions prescribed for such purposes by the Authority.

9 “§ 7115. Unfair labor practices

10 “ (a) It shall be an unfair labor practice for an agency—

11 “ (1) to interfere with, restrain, or coerce employees

12 in the exercise of rights assured by this chapter;

13 “  (2) to encourage or discourage membership in any

14 labor organization by discrimination in regard to hiring,

15 tenure, promotion, or other conditions of employment;

16 except that nothing in this chapter, or in any statute of

17 the United States, shall preclude an agency from making

18 an agreement with a labor organization requiring as a

19 condition of continued employment the payment of a rep-

20 resentation fee equal to the amount of periodic dues uni-

21 formly required, on or after the thirtieth day following

22 the beginning of such employment or on the effective

23 date of such agreement, whichever is later;

24 “ (3) to sponsor, control, or otherwise assist any

25 labor organization, except that the agency may furnish
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1 customary and routine services and facilities when the

2  sei-vices and facilities are furnished, if i-equested, on an

3 impartial basis to organizations having equivalent status;

4  “ (4) to discipline or otherwise discriminate against

5 an employee because he has filed a complaint, affidavit,

6 petition, or given any information or testimony under

7 this chapter;

8 “ (5) to refuse to consult, confer, or negotiate in

9 good faith with a labor organization as required by this

10 chapter;

11 “  (6) to fail or refuse to cooperate in impasse proce-

12 dures and impasse decisions as required by this chapter;

13 or

14 “ (7) to fail or refuse to comply with any provi-

15 sion of this chapter.

16 “ (b) It shall be an unfair labor practice for a labor or-

17 . ganization—

18 “ (1) to interfere with, restrain, or coerce an em-

19 ployee in the exercise of the rights assured by this

20 chapter;

21 “ (2) to cause or attempt to cause an agency to

22 discriminate against an employee in the exercise of his

23 rights under this chapter;

24 “ (3) to coerce or attempt to coerce, discipline, or

25 fine a member of the labor organization as punishment

SO-952 0 - 7 9  12
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1 or reprisal for the purpose of hindering or iiiipodiiig Iiis

2 work perfoniiauce or the discharge of his duties as an

3 employee of an agency;

4 “ (4) to discriminate against an employee with rc-

5 gard to the terms or conditions of nienihorship because of

6 race, color, creed, national origin, sex, age, or preferen-

7 tial or nonpreferential civil service status;

8 “ (5) to refuse to consult, confer, or negotiate iji

9 good faith with an agency as required by this chapter;

10 “ (6) to fail or refuse to cooperate in impasse pro-

11 cedures and impasse decisions as required by this

12 chapter;

13 “ (7) to call or engage in any illegal sti'ike, work

1-1 stoppage, or slowdown, or to condone any such activity 

],") by failing to take affirmative action to prevent or stop it; 

IG or

17 “ (8) to fail or refuse to comply with any provision

18 of this chapter.

19  “ (c) It shall be an unfair labor practice for a labor

20 oi'ganization which is accorded exclusive recognition to deny

21 membership to an employee in the appropriate unit except

22 for failure to meet reasonable occupational standards uni-

23 fornily required for admission, or for failure to tender initia-

2-t tiou foes and dues uniformly required as a condition of ac-

25 (juiring and retaining membership. This subsection does not
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 ̂ preclude a labor organization from enforcing discipline in

2 accordanco with procedures under its constitution or bylaws

3 which conform to the requirements of this chapter.

4 “ (d) Issues which properly can be raised under—

5 ‘ (1) an appeals procedure prescribed by or {)ursu- 

g ant to law; or

7 “ (2) the grievance procedure under section 7120

8 of this title;

9 may, in the discretion of the aggrieved party, be raised

10 either (A) under the appropriate appeal or grievance pro-

11 cedure, or (B) if applicable, under the procedure for resolv-

12 ing complaints of unfair labor practices under section 7116

13 of this title. Any appeal or grievance decision shall not be

14 construed as an unfair labor practice decision under this

15 chapter nor as precedent for any such decision.

16 “§ 7116. Prevention of unfair labor practices

17 “ (a) Notwithstanding any agreement or law, or any

18 procedure thereunder, or the availability of any other means

19 of adjustment or prevention, the Authority may prevent, in

20 accordance with this section, an agency or labor organization

21 from engaging in an unfair labor practice within the niean-

22 ing of section 7115 of this title.

23 ‘‘ (b) (1) If an agency or labor organization is charged

24 with ha'.'ing engaged in or engaging in an unfair lal>or prac-

25 tice, the General Counsel, in accordance with section 7104

153
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1 (g) of this title, shall investigate the charge and may issue

2 and cause to he served upon such agency or labor organiza-

3 tion a complaint. The complaint shall contain a notice—

4 “ (A) of the charges;

5 “ (B) tliat a hearing wUl be held before the Author-

6 ity or a member thereof, or before an employee of the

7 Authority designated for that purpose;

8 “  (0) of the place fixed for the hearing; and

9 “ (D) of the time for the hearing which shall be not

10 earlier than 5 days after the serving of the complaint.

11 “  (2) The person so complained of shall have the right

12 to file an answer to the original or amended complaint and

13 to appear in person or otherwise and give testimony at the

14 time and place fixed in the complaint. In the discretion of

15 the member, agent, or agency conducting the hearing, any

16 other person may be allowed to intervene in the said pro-

17 ceeding and to present testimony. Any such proceeding shall

18 so far as practicable, be conducted in accordance with the

1 9  provisions of subchapter II of chapter 5 of this title; except

20 that the parties shall not be bound by rules of evidence,

21 whether statutory, common law, or adopted by rules of

22 court.

23 “ (3) No complaint shall be issued based upon an un-

24 fair labor practice which occurred more than 6 months before

25 the filing of the charge with the Authority. If the person
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1 aggrieved was prevented from filing such charge within

2 6 months—

3 “ (A) by the faihre of the agency or labor orga-

4 nization against whom such charge is made to perform

5 a duty owed to the aggrieved; or

0 “ (B) due to other conceahnent;

7 which prevented discovery of the unfair labor practicc

8 within 6 months of its occurrence, the 6 -month period dur-

9 ing which a charge may be filed shall be computed from

10 the day of discovery of the occurrence.

“ {4:) The Authority (or a member or employee of the

12 Authority) shall conduct a hearing, on the record, on the

13 complaint not earlier than 5 days after the complaint is

14 served, and may compel under section 7133 of this title the

15 attendance of witnesses and the production of documents.

16 Thereafter, in its discretion, the Authority upon notice may

17 receive further evidence or hear argument. If, upon the pre-

18 ponderance of the evidence received, the Authority is of the

19 opinion that an agency or labor organization named in the

20 complaint has engaged in or is engaging in an unfair labor

21 practice, then the Authority shall state its findings of fact

22 and shall issue and cause to be served on such agency or

23 labor organization an order requiring the agency or labor

24 organization to cease and desist from such unfair labor prac-

25 tice, and to take such affirmative action, including reinstate-
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2 meiit of employees and backpay, as will cffcctuate the poli-

2 cies of this chapter. Where an order directs reinstatement

3 of an employee, backpay may be required of the agency or

4 labor organization, as the case may be, responsible for the

5 discriuunation or improper action suffered by the employee. 

Q Such order, upon the detenninatioii of the Authority that

7 there has l)een an arbitrary, capricious, or otherwise knowing 

g violation of this act, by any supervisor or other agency of-

9 ficial, may direct the agency to discipline the supervisor or

10 official by demotion, suspension, removal, or such other re-

11 medial action as the Authority deems appropriate. Such

12 order may further require such agency or labor organization

13 to make reports from time to time showing the extent to

14 which it has complied with the order.

15 “ (5) If, upon the preponderance of the evidence re-

16 ceived, the Authority is of the opinion that the agency or

17 labor organization named in the complaint has not engaged

18 or is not engaging in an unfair labor practice, then the Au-

19 thority shall state its findings of fact and shall issue an order

20 dismissing the complaint.

21 “ (c) If the evidence is presented before a member or

22 an employee of the Authority, such mem))er or employee, as

23 the case may be, shall issue and cause to be served on tlie

24 parties to the proceeding a proposed report, togetlior witli
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1 a recoimaended order, which shall be filed with the An-

2 thoriiy, and if no oxccptioiis are filed within 20  days after

3 the service thereof upon such parties, or within such fur-

4 ther period as the Authority may authorize, such recoin-

5 niondod order shall hecomc the order of the Authority, ef- 

(5 fcctive as therein prescribed.

7 “ (d) If exceptions are filed to the proposed report re-

8 ferred to in subsection (c) of this sedtion, the Authority

9 shall determine whether f5uch exceptions raise substantial

10 issues of fact or law, and shall grant review if it believes

11 such sal)stantial issues have been raised. If the Audiority

12 determines that the exceptions do not raise substantial issues

13 of fact or law, it may refuse to gi-ant review, and the reoom-

14 mended order shall become the oi’der of tlie Autliority,

15 effective as therein described.

16 “ (e) Notwithstanding the foregoing provisions of this

17 section, when an unfair lalnw practice complaint alleges

18 tiiat irreparable harm will be done to the complainant if

19 inmiediate con’ective action is not taken and a prima facie

20 case is established, the Authority may prohibit the action or

21 actions complained of until the full merits of the case arc

22 heard. The Authority shall assign priority consideration to

23 the complete adjudication of cases coming within the purview

24 of this subsection.
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2  “§7117. Negotiation impasses; Federal Service Impasses

2  Panel

3 “ (a) Upon request, the Federal Mediation and Con-

4 ciliation Service sliall provide services and a!?sistance to

5 agencies and labor organizations in the resolution of nego-

6 tiation imjjasses.

7 “ (b) When voluntary arrangements including the serv-

3 ices of the Federal Mediation and Conciliation Service or

9 other third party mediation service fail to resolve a negotia-

10 tion impasse, either party may request the Federal Service

11 Impasses Panel estabhshed under subsection (c) of this

12 section to consider the matter, or the parties may agree to

13 adopt a procedure for binding arbitration of a negotiation

14 impasse.

15 “ (c) There is established within the Authority a Federal

16 Service Impasses Panel. The Panel shall be composed of a

17 Chairman and at least 6 other members, who shall be

18 appointed by the Authority solely on the basis of fitness to

19 perform the duties and functions of the office from among

20 individuals who are familiar with Government operations

21 and knowledgeable in labor-management relations.

22 “ (d) Two members of the Panel shall be appointed for

23 a term of 1 year, 2 for a term of 3 years, and the Chairman

24 and the remaining members for a term of 5 years. Their

25 successors shall be appointed for terms of 5 years, except



1 that an individual chosen to fill a vacancy shall be appointed

2 for the unexpired term of the member whom he shall re-

3 place. A member of the Panel may be removed by the

4 Authority for neglect of duty or malfeasance in office but for

5 no other cause.

g “ (c) The Panel may appoint an Executive Director

7 and such other employees as it may from time to time find

8 necessary for the proper performance of its duties. Each

9 member of the Panel who is not an employee (as defined

10 imder section 2105 of this title) is entitled to pay at a rate

11 equal to the daily equivalent of the maximum annual rate

12 of basic pay currently paid, from time to time, under the

13 General Schedule for each day he is engaged in the perform-

14 ,ance of official business on the work of the Panel, includ-

15 ing traveltime, and is entitled to travel expenses and a per

10 diem allowance under section 5703 of this title.

17 “ (f) The Panel or its designee shall promptly investi-

18 gate any impasse presented to it under subsection (b) of

19 this section. The Panel shall consider the matter and shall

20 either recommend procedures to the parties for the resolu-

21 tion of the impasse or assist the parties in arriving at a settle-

22 naent through whatever methods and procedures, including

23 factfinding and recommendations, it may deem appropriate

24 to accomplish the purposes of this section. If the parties do

25 not arrive at a settlement, the Panel may hold hearings,

159



160

40

1 compel under section 7133 of tlii's title the attendaiico of wit-

2 nesses anti the production of documents, and take whato\ ( r

3 action is necessary and not inconsistent with this cha])ter to

4 resolve the impasse. Notice of any final action of the raiicl

5 shall he promptly served upon the ]>arties, and snch aclioii

6 shall ho binding upon them during the term of the agrcenK'iit.

7 “§ 7118.-Standards of conduct for labor organizations

8 “A  labor organization representing or seeking to lepre-

9 sent employees pursuant to this chapter shall adopt gov-

10 emmg requirements containing explicit and detailed provi-

11 sions to which it subscribes, providing for—

12 *‘ (1 ) the maintenance of democratic procednres

13 and practices, including provisions for periodic elections

14 to be conducted subject to recognized safeguards and

15 provisions defining and securing the right of individual

16 members to participation in the affaii’s of the labor orga-

17 nization, to fair and equal treatment under the gov-

18 eming rules of the organization, and to fair process in

19 disciplinary proceedings;

20 ‘^(2 ) the prohibition of business or financial inter-

21 ests on the part of labor organization officers and a rciits

22 which conflict with their duty to the organization and

23 its members; and

24 “ (3) the maintenance of fiscal integrity in the con-

25 duct of the affairs of the labor organization, including ]>ro-
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1 vision for accounting and financial controls and regular

2 financial reports or suniinaries to he made available to

3 members.

4 “SUBCIIAPTER III.—GRIEVANCES, APPEALS,

5 AND EEVIEW

6 “§ 7119. Appeals from adverse decisions

7 “ (a) An employee (as defined in section 7501 of

8 this title) against whom an adverse action is taken under

9 section 7502 of this title is entitled to appeal the adveree

10 action to th<i Civil Service Commission.

11 “ (b) The employee may submit the appeal in writing

12 within a reasonable time after receipt of notice of the

13 adverse decision, and is entitled to appear personally or

14 through a representative under regulations i>rescribed by

15 the Civil Service Commission. Th« Commission, after in-

16 vestigation and c*onsideration of the evidence submitted,

17 shall submit its findings and recommendations to the

18 administrative authority and shall send copies of the find-

19 ings and recommendations to the appellant or his repre-

20 scntative. The administrative authority shall take the cor-

21 rective action that the Commission finally recommends.

22 “§ 7120. Grievance procedures

23 “ (a) An agi’eement entered into l)y an agency and a

24 labor organization having exclusive recognition shall provide

25 procedures for the settlement of grievances, including ques-
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1 tions of arbitrability. An employee to whom the agreemcut

2 applies may elect to have his grievance processed under

3 either—

4 (1) a procedure negotiated in accordance with this

5 chapter, or

6 “ (2) any applicable appeals procedures established

7 by or pursuant to law (including procedures specified

8 in section 7115(d) of this title).

9 A negotiated grievance procedure shall be fair, simple,

10 provide for expeditious processing, and shall include, but

11 not be limited to, procedures that—

12 “ (-A-) assure a labor organization the right, in its

13 own behalf or on behalf of any employee in the unit, to

14 present and process grievances;

15 “ (B) assure an employee the right to present a

16 grievance on his own behalf, and assure the labor orga- 

1'̂  nization the right to be present when the grievance is

18 adjusted if it is not the representative of the employee;

19 “ (C) provide that any grievance not satisfactorily

20 settled in the grievance process shall be subject to bind-

21 ing arbitration which may be invoked by either the labor

22 organization or the agency.

23 “ (b) Where a party to such agreement is aggrieved by

24 the failure, neglect, or refusal of the other party to proceed
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1 to arbitration pursuant to the procedure provided therefor

2 in such agreement, such aggrieved party may file a com-

3 plaint in the appropriate district court of the United States

4 or in the appropriate court of the State, territory, or posses-

5 sion of the United States for summary action without jury

6 seeking an order directing that the arbitration procced pur-

7 suant to the procedures provided therefor in such agree-

8 ment.

9 “§7121. Exceptions to arbitral awards

10 “Either party may file an exception with the Authority

11 to an arbitrator’s award under this chapter. If upon review

12 the Authority finds that the award is deficient because—

13 “ (1) it is contrary to law or regulations;

“ (2) it was procured by corruption, fraud, or other 

misconduct;

“ (3) of partiality of the arbitrator; or

“ (4) the arbitrator exceeded his powers; 

the Authority may take such action and make such recom- 

mendations on the award as it considers necessary, con- 

sistent with applicable law or regulations and the pro- 

visions of this chapter. If no exception is filed, the decision 

of an arbitrator shall be final and binding. An agency shall 

take the actions required by a final decision of an arbitrator

^  to make an employee whole in the circumstances, includ-
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1 ing the payment of back pay. A final decision under this

2 section is subject to the provisions of section 7122 and of

3 this title.

4 “§ 7122. Judicial review

5 “ {^) person aggrieved by a final order of the

6 Authority under section 7116 of this title (involving an

7 unfair labor practice), under section 7121 of this title (in-

8 volving an award by an arbitrator), or under section 7111

9 (g) (involving an appropriate unit determination), may,

10 within 60 days after the date on which the order was is-

11 sued, institute an action for judicial review of the Author-

12 ity’s order in the United States court of appeals in the circuit

13 in which such person resides or transacts business or in the

14 United States court of appeals for the District of Columbia.

15 The institution of an action for judicial review shall not op-

16 erate as a stay of the Authority’s order, unless the court

17 specifically orders such stay. Review of the Authority’s

18 order shall be on the record in accordance with section 706

19 of this title, and the Authority’s findings of fact, if supported

20 by substantial evidence, shall be conclusive. The court shall

21 affii-m the Authority’s order if it determines that it is in

22 accordance with law. The court shall have the jurisdiction to

23 grant to the Authority such temporary relief or restraining

24 order that it deems just and proper, and in like manner to

25 make and enter a decree enforcing, modifying, and enforcing
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1 as so modified, or setting aside, in whole or in part, the order

2 of the Authority.

3 “ (b) The Authority or the charging party shall have

4 power to petition any court of appeals of the United States

5 in the circuit, wherein the unlawful act in question occurred

6 or wherein the person named in the complaint resides or

7 transacts business, for the enforcement of such order and for

8 appropriate temporary relief or restraining order, and shall

9 file in the court the record in the proceedings, as provided

10 in section 2112  of title 28, United States Code. Upon the

11 filing of such petition, the court shall cause notice thereof

12 to be served upon such person, and thereupon shall have

13 jurisdiction of the proceeding and of the question determined

14 therein, and shall have power to grant such temporary relief

15 or restraining order as it deems just and proper, and to make

16 and enter a decree enforcing, modifying and enforcing as so

17 modified, or setting aside in whole or in part the order of

18 the Authority. No objection that has not been urged before

19 the Authority, or its member, agent, or agency, shall be

20 considered by the court, unless the failure or neglect to urge

21 such objection shall be excused because of extraordinary

22 circumstances. The findings of the Authority with respect to

23 questions of fact, if supported by substantial evidence on the

24 record considered as a whole, shall be conclusive. If any per-

25 son shall apply to the court for leave to adduce additional
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1 evidence and shall show to the satisfaction of the court that

2 such additional evidence is material and that there were

3 reasonable grounds for the failure to adduce such evidence in

4 the hearing before the Authority, or its member, agent, or

5 agency, the court may order such additional evidence to be

6 taken before the Authority, or its member, agent, or agency,

7 and to be made a part of the record. The Authority may

8 modify its findings as to the facts, or make new findings by

9 reason of additional evidence so taken and filed, and it shall

10 file such modified or new findings, which findings with re-

11 spect to questions of fact, if supported by substantial evi-

12 dence on the record considered as a whole, shall be conclu-

13 sive, and shall file its recommendations, if any, for the

14 modification or setting aside of its original order. TJpon the

15 filing of the record with it, the jurisdiction of the court shall

16 be exclusive and its judgment and decree shall be final,

17 except that the same shall be subject to review by the

18 Supreme Court of the United States upon writ of certiorari

19 or certification as provided in section 1254 of title 28,

20 United States Code.

21 “ (c) The Authority may, upon issuance of a complaint,

22 as provided in section 7116(b) of this title, charging that

23 any person has engaged in or is engaging in an unfair labor

24 practice, petition any United States district court, within any

25 district wherein the unfair labor practice in question is alleged
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1 to have occurred or wherein such person resides or transacts

2 business, for appropriate temporary relief or restraining

3 order. Upon the filing of any such petition the court shall

4 cause notice thereof to be served upon such person, and

5 thereupon shall have jurisdiction to grant such temporary

6 relief (including a temporary restraining order) as it deems

7 just and proper.

8 “SUBCHAPTER IV.-ADM INISTRATIVE AND

9 OTHER PROVISIONS

10 “§ 7131. Reporting requirements for standards of conduct

11 “The provisions of subchapter III of chapter 11 of

12 title 29 shall be applicable to labor organizations that have

13 or are seeking to obtain recognition under this chapter, and

14 to such organizations’ officers, agents, shop stewards, other

15 representatives and members to the extent to which such

16 provisions would be applicable if the agency were an

17 employer under section 402 of title 29. In addition to the

18 authority conferred on him under section 438 of title 29, the

19 Secretary of Labor shall have authority, by regulations issued

20 with the written concurrence of the Authority, to prescribe

21 simplified reports for any such labor organization. The Sec-

22 retary of Labor may revoke such provision for simplified

23 reports of any such labor organization if he determines, after

24 such investigation as he deems .proper and after due notice

25 and opportunity for a hearing, that the purposes of this
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1 chapter and of chapter 11 of title 29 would be served

2 thereby.

3 “§ 7132. Official time

4 “ (a) Employees representing an exclusively recognized

5 or certified labor organization in the negotiation of an agree-

6 ment under this chapter, including attendance at impasse

7 settlement proceedings, are authorized official time for such

8 purposes during the time the employees otherwise would be

9 in a duty status. However, the number of such employees

10 for whom official time is authorized under this subsection

11 shall not exceed the number of persons representing the

12 agency.

13 “ (b) Matters relating to the internal business of a labor

14 organization (including, but not limited to, the solicitation

15 of membership, elections of labor organization officials, and

16 collection of dues) shall be performed during the nonduty

17 hours of the employees concerned.

18 “ (c) Except as provided under subsection (a) of this

19 section, the Authority shall deteraiine whether employees

20 participating for, or on behalf of, a labor organization in

21 any phase of proceedings before the Authority, shall be au-

22 thorized official time for such purposes during regular work-

23 ing hours.

24 “§7133. Subpenas

25 “ (a) Eor the purpose of all hearings and investigations
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1 which the Authority or any member thereof, or the Panel,

2 or any member thereof, determines are necessary and proper

3 for the exercise of its powers under this chapter, the Au-

4 thority or the panel duly authorized agent or any member

5 thereof, or agency thereof shall at all reasonable times have

6 access to, for the purpose of examination and the right to

7 copy, any evidencei of any person being investigated or

8 proceeded against that relates to any matter under investiga-

9 tion or in question. The Authority, any member thereof, or

10 its designee, or the Panel, or any member thereof (herein-

11 after referred to in this section as the ‘issuer’) , may upon

12 application of any party forthwith issue to such party sub-

13 peijas requiring the attendance and testimony of witnesses

14 or the production of any evidence in such proceeding or

15 investigation requested in such application. Within 5 days

16 after the service of a subpena on any individual or orga-

17 nization requiring the production of any evidence in the

18 possession or under the control of such individual or orga-

19 nization, such individual or organization may petition the

20 issuer to revoke, and the issuer shall revoke, such subpena

21 if in its opinion the evidence the production of which is

22 required does not relate to any matter under consideration,

23 or if in its opinion such subpena does not describe with suflS-

24 cient particularity the evidence the production of which is

25 required. The issuer, or any agent designated by the issuer
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1 for such purposes, may administer oaths and aflSrmations,

2 examine witnesses, and receive evidence.

3 “ (b) In case of contumacy or refusal to obey a sub-

4 pena issued to any individual or organization, any district

5 court of the TJnited States or the United States courts of any

6 territory or possession, within the jurisdiction of which the

7 inquiry is carried on or within the jurisdiction of which such

8 individual or organization guilty of contumacy or refusal to

9 obey is found or resides or transacts business, upon applica-

10 tion by the issuer shall have jurisdiction to issue to such in-

11 dividual or organization an order requiring such person to

12 appear before the issuer to produce evidence if so ordered,

13 or to give testimony touching the matter under considera- 

tion. Any failure to obey such order of the court may be 

punished by such court as a contempt thereof,

“ (c) Witnesses summoned before the issuer shall be 

paid the same fees and mileage that are paid witnesses in 

the courts of the United States, and witnesses whose deposi-

19 tions are taken and the persons taking the same shall sever-

20 ally be entitled to the same fees as are paid for like services

21 in the courts of the United States.

22 “ (d) No person shall be excused from attending and

23 testifying or from producing books, records, correspondence,

24 documents, or other evidence in obedience to the subpena of
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1 the Board, on the ground that the testimony or evidence re-

2 quired of him may tend to incriminate him or subject him

3 to a penalty or forfeiture; but no individual shall be prose-

4 cuted or subjected to any penalty or forfeiture for or on ac-

5 count of any transaction, matter, or thing concerning which

6 he is compelled, after having claimed his privilege against

7 self-incrimination, to testify or produce evidence, except that

8 such individual so testifying shall not be exempt from prose-

9 cution and punishment for perjury committed in so testifying.

10 “ (e) Any person who shall willfully resist, prevent,

11 impede, or interfere with any member of the Authority or

12 Panel or a member, agent, or agency thereof in the perform-

13 ance of duties pursuant to this chapter shall be punished

14 by a fine of not more than $5,000 or by imprisonment for

15 not more than one year, or both.

16 “§ 7134. Compilation and publication of data

17 “ (a) The Authority shall maintain a file of its proceed-

18 ings, copies of all available agreements and arbitration deci-

19 sions, and shall publish the texts of its decisions and the

20 actions taken by the Panel under section 7117 of this title.

21 “ (b) All files maintained under subsection (a) of this

22 section shall be open to inspection and reproduction subject

23 to the provisions of section 552 of this title.
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1 “§ 7135. Funding

2 “There are hereby authorized to be appropriated such

3 sums as are necessary to carry out the functions and purposes

4 of this chapter.

5 “§ 7136. Issuance of regulations

6 “The Authority, the Federal Mediation and Conciliation

7 Service, and the Panel shall each prescribe rules and regula-

8 tions to carry out the provisions of this chapter applicable

9 to each of them, respectively. Unless otherwise specifically

10 provided in this chapter, the provisions of subchapter II of

11 chapter 5 of this title shall be applicable to the issuance,

12 revision, or repeal of any such rule or regulation.

13 “§ 7137. Continuation of existing laws, recognitions, agree-

14 ments, and procedures

15 “ (a) Nothing contained in this chapter shall preclude—

16 " ( 1 ) the renewal or continuation of an exclusive

17 recognition, certification of a representative, or a law-

18 ful agreement between an agency and a representative

19 of its employees entered into before the effective date of

20 this chapter; or

21 “ (2 ) the renewal, continuation, or initial according

22 of recognition for units of management officials or super-

23 visors represented by labor organizations which histori-

24 cally or traditionally represent management officials or

25 supervisors in private industry and which hold excla-
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1 sive recognition for units of such officials or supervisors

2 in any agency on the effective date of this chapter.

3 “ (b) Policies, regulations, and procedures established

4 under Executive Orders 10987, 11491, 11616, 11636, and

& 11838, or under the provision of any other Executive Order

6 in effect on the effective date of this chapter, shall remain in

7 full force and effect until revised or revoked by the President,

8 or unless superseded by specific provisions of this chapter

9 «r by regulations issued pursuant to this chapter.

10 “ (c) All laws or parts of laws of the United States in-

11 consistent with the provisions of this chapter are modified or

12 repealed as necessary to remove such inconsistency, and this

13 chapter shaU take precedence over aU ordinances, rules, regu-

14 lations, of other enactments. Except as otherwise expressly

15 provided herein, nothing contained in tiiis chapter shall be

16 construed to deny or otherwise abridge any rights, privileges,

17 or benefits guaranteed by law to emplcQrees.”

18 ' Sec. 3.' (a) So much of section 5596 (b) of titie 5,

19 TJnited Siates Oode, as precedes paragraph (2) thereof is

20 amended to read as follows:

21 “ (b) An em,ployee of an agency who, on the basis of

22 a timely appeal or an administrative determination (inolud-

23 ing an unfair laibor practice or a grievance decision), is found

24 by appropriate autiiority under applicable law, regulation, or

25 agreement, to have been affected by an unjustified or unwar-
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1 ranted personnel action that has resulted in the withdrawal

2 or reduction of all or a part of the pay, allowances, or dif-

3 ferentiais of the employee—

4 “ (1) is entitled, on correction of the personnel ac-

5 ifcion, to receive for the period for which the pem>nnel

6 action was in effect—

7 “ (A) an amount equal to aH or any part of the

8 pay, allowances, or differentials, as applicable, that

9 the employee normally would have earned or re-

10 ceived during that period if the personnel action had

11 not ocourred, less any amounts earned by him 

IJt through other employment during that period;

13 “ (B) interest on the amount payable under

'14 subparagraph (A) of this paragraph; and
I

15 “ (0) reasonable attorneys’ fees and reasonable

16 costs and expenses of litigation rela.ted to the person-

17 nel action; and” .

18 (b) Section 5596 (b) of title 5, United States Code,

19 is amended by adding at the end thereof the following new

20 sentence:

21 ‘Tor the purpose of this subsection, ‘unfair labor practice’,

22 ‘grievance’, and ‘agreement’ have the same meanings as

23 when used in chapter 71 of this title, and ‘personnel action’

24 includes the omission or failure to take an action or confer

25 a benefit.” .
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1 Sec. 4. (a) Chapter 75 of title 5, United States Code,

2 is amended 'by redesignating subchapters III and IV as

3 subchapters II and III, respectively, and by striking out

4 subchapters I and II and inserting in lieu thereof the fol-

5 lowing:

6 “SUBCHAPTER I.—CAUSE AND PROCEDURE

7  “§ 7501. Definitions

8 “Eor the purpose of this subdhapter—

9 “ (1) ‘employee’ means—

10 “ (A) an individual in the competitive semce

11 who is serving under a permanent, indefinite, or

12 other nontemporary appointment and who has com-

13 pleted a probaitionary or trial period; or

14 “ (B) a preference eligible in the excepted

15 service who has completed one year of current con-

16 tinuous employment in the same line of work in -

17 “ (i) an Executive agency;

18 “ (ii) the government of the District of

19 Columbia;

20 “ (iii) the United States Postal Service; or

21 , “ (iv) the Postal Rate Commission;

22 but does not include an individual whose appointment

23 is required to be confirmed by, or made with advice and

24 consent of, the Senate; and

25 “ (2 ) ‘adverse action’ means a removal, suspension
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1 for cLore than 30 days, furlough, witiiout pay, or reduc-

2 tion in rank or pay.

3 “§7502. Cause

4 “An agency may take adverse action against an em-

5 ployee, or debar him for future employment, only for such

6 cause as will promote the eflSciency of the service.

7 “§7503. Procedure

8 “ (a) An employee against whom adverse action is

9 proposed is entitled to—

10 “ (1) at least 30 days’ advance written notice of

11 the action sought, except when such individual has

12 been indicted for a crime for which a sentence of im-

13 prisonment is imposed or there is reasonable cause to

14 believe such individual is guilty of a crime directly

15 related to his employment, statiag the reasons therefor

16 in writing specifically and in detail;

17 “ (2) receive, at the time of the notice required

18 under paragraph (1), all statements, affidavits, investi-

19 gative reports, and all other evidence relevant to the

20 proposed action;

21 “ (3) a hearing before a hearing examiner (who

22 shall be an attorney licensed to practice in at least one

23 State or territory of the United States) at which such

24 individual may be represented by counsel, present

25 evidence, and cross-examine witnesses;
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1 “ (4) a, copy of the verbatim transcript of the hear-

2 mg; and '

3 “ (5) a written decision by the hearing examiner

4 stating the findings of fact and conclusions of law upon

5 which the decision is based.' ’’

6 “ (b) Tor purposes of subsection (a)— '

7 “ (1) The hearing examiner shall, upon application

8 of any party to a hearing under subsection (a) (3),

9 issue gubpenas requiring the attendance and testimony

10 of mtnesses or the production of any evidence" in such

11 proceeding or investigation requested in 'such applica-

12 tion. Within five days after thte service of a sdbpena on a

13 person requiring the production of ahy evidence in the

14 ' possession or imder the control of su6h person, such

15 person may petition the 'hearing examiner to revoke such

16 subpena. The hearing examiner shall revoke such sub-

17 pena if in his or her opinion the evidence of which pro-

18 ’■ duction is reqmred does not relate to any taatter under

19 ‘ investigation, or any matter'in question in such proceed-

20 ings, or if in his or her opinion such subpena does not

21 describe with sufficient particularity the evidence of

22 Y?hich production is required. The hearing examiner may

23 administer <»ths and affirtnations,' e!samine witnesses,

24 and receive evidence. Such attendance of witnesses and

25 the production of such evidence may be required from
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1 any pkce in the United States or any tejrriit̂ fy or posses-

2 sion thereof, at any designated place of hearing.

3 “ (2) In case of contumacy .or refusal to obey a sub-

4 peija issued to m y  per̂ op, any district court of the

5 United States or the Upited States coipts of any territory

6 or possession, pr the District Court for th  ̂ District of

7 Col»mbia, withm the jimsdictiojn <j<f w^ch the person

8 jgiiilty of (^ontunj^ or refusal to obey is fowd .or resides 

^ Gf transacts harness, sh^.upon application by the part̂  

IQ ^ e k ^  compliĵ nce Jtiav̂  juxis^ction to iŝ ue .^ch per

i l  ân cffder requiring ^ch person to appear before the

12 hefirin  ̂exMniner, or, if so ordered, tpjpj;94uce evidence

13 or 1̂  ^ye testimony touc^g the niatter under investi-

14 ^tion or in.qup^on. Any failure to obey such order of 

1  ̂ &e court may be pimis^ed by such court as a contempt

16 thereof.
. i  . *.4 • '  '

17 “ (c) The decisipn of the hcjaring ^xaminer shall be

18 &al as to findings f^t, eX'̂ pt that an indiyid^l suffer-

19 mg an ady^e .decision m y  bring an action .in the district 

2p court of th  ̂ United States for .the district .in which the in-

21 diyî ua,! re^des, .thp ^trict in .which sjich adverse decision

22 .was m de, or .in tl[ie X|istrict Court for the District of Colum-

23 bia, for ju^cifd review of the conclusions qf .lâ  ̂ of sudb 

2  ̂ decisiop.

^  “ (d) _̂ |rtie8 to ^ e  negotia^ coUeolive-bargain-
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1 ing agreement may agi-ee to implement or substitute in

2 whole or in part the above procedure as part of a collec-

3 live-barg«ining agreement.

4 “ (e) This section does not apply to the suspension or

5 removal of an employee under section 7532 of this title.” ,

6 (b) The analyst of chapter 75 of title 5, United States

7 Code, is amended to read as follows:

8 “Chapter 75.—ADVERSE ACTIONS 
“ SUBCHAPTEE I.—CAUSE AND PEOCEDURE

"Sec.
“7501. Definitions.
«7502. Cause.
“7503. Procedure.

“SUBCHAPTEK II.—HEAKING EXAMINEES
“Sec.
“7521. Eemoval.

“ SUBCHAPTEE IIL—NATIONAL SECUEITY
“Sec.
“7531. Definitions.
“7532. Suspension and removal.
“7533. Effect on other statutes.”.

9 Sec. 5. (a) Chapter 77 of title 5, United States Code,

10 is hereby repealed.

11 (b) The analysis for part III of such title is amended

12 by striking out the matter pertaining to chapter 77.

13 S ec. 6. (a) Subchapter II of chapter 71 of title 5, 

United States Code, is amended—

(1) by redesignating sections 7151, 7152, 7153,

16 and 7154 as sections 7201, 7202, 7203, and 7204, 

1”̂ respectively;
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1 (2) by striking out tihe subchapter beading and in-

2 sorting in lieu thereof the following:

3 “Chapter 72.—ANTIDISCRIMINATION; RIGHT TO

4 PETITION CONGRESS
‘‘SUBCHAPTER I.—ANTIDISCEIMINATIGN IN EMPLOYMENT 

“Sea
“7201. PbUcy.
“7202. Marital status.
“7203. Physical handicap.
“7204. Other prohibitions.

“SUBCHAPTEE IL—EMPLOYEES’ EIGHT TO PETITION 
CONGEESS

“Sec.
“7211. Employees’ right to petition Congress.’ ;̂

5 and

6 (3) by adding at the end thereof the following new

7 subchapter:

8 “SUBCHAPTEE II.—EMPLOYEES’ EIGHT TO

9 PETITION CONGEESS

10 “§ 7211. Employees’ right to petition Congress

“The right of employees, individually or collectively, to

12 petition Congress or a Member of Congress, or to furnish

13 information to either House of Congress, or to a committee

14 or member thereof, may not be interfered with or denied.” .

15 (b) The analysis for part H I of title 5, United States

16 Code, is amended by striking out— •

“ Subpart F^EMPLOYEE RELATIONS 

“71..PoUciM -------------------------------- ----------------------------------7101”

17 and inserting in lieu thereof—

“Subpart F.—LABOR MANAGEMENT RELATIONS, ETC.
“71. Labor Management Eelations------------------------------------------7101
“72. Antidiscrimination; Eight to Petition Congress___________  7201”.



1 (c) (1) Section 2105(c) (1) of title 5, United States

2 Code, is amended by striking out “and 7154” and inserting

3 in lieu thereof “and 7204” .

4 (2) Section 3302 (2) of title 5, IJnited States Code, is

5 amended by striking out “7152, 715;3” and inserting in lieu

6 thereof “7202, 7203”.

7 (3) Sections 4540(c), 7212 (a), and 9540 (c) of title

8 10, United States Code, aa’e each amended by striking put

9 “7154 of title 5” and inserting in lieu thereof “7204 of

10 title 5” . ■

11 (4) Section 410 (b) (1) of title 39, United States CJode,

12 is amended by striking out “chapters 71 (employee poli-

13 cies) ” and inserting in Heu thereof the following: “chapters

14 72 (anti^scrimination; right to petition Congress) ” .

,15 (5) Section 1002 (g) of title 39, United States Code,

16 is amended by striking out “section 7102 of title 5” and

17 inserting in lieu thereof “section 7211 of title 5”. ' ‘ '

18 Sec. 7. (a) Section 5315 of title 5, United States

19 Code, is amended by adding at the end thereof the following

20 clause:

21 “ (105) Chairman, Federal Labor Eelations Authority.” .

22 (b) Section 5316 of such title is amended by adding at

23 the end thereof the following clause:

24 “ (137) Members, Federal Labor Relations Authority

25 (2), and its General Counsel.” .
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1 Sfid. It any prbvisidil of this Act (br the diliendmeiits

2 made tkereby), or the ap|ilicatibn of silch prbvisioh tb any

3 person or circumstance, shall be held iiivalid, the ffemdinder

4 of tiiî  Act (arid the airiendirieiits inade thereby) or the

'$ apjilicatibh of such prbvision fb pefsbris or circOiristanties

6 other than those as to which it i§ held ihValid, shall hot 'be

8 !^xcept ^  pifbvided in subsection (b) bftiiis

9 î̂ tiori, the anieii^ents made by this Act shall take elOFect on

10 the first day of the first calendar month beginnirig mOre than

11 (iiays after \1) the '4'atfe 6f thfe enactriierit ô  this Act; dr

12 oA tj(Aober i, wMckcvfer date is later.

(b) S^tibns 71^4, TlOiS (other t̂ iaii subsectibris (f) 

and thereof), anA tl3^6 of title 6, tlriited Stales Code, fts 

eiiabVed by si^ibri 2 of this Adt, s^all take bSedt (1) on the 

datdbf th6 eftacfinent bfthis ilct; or (2) bn October 1, 19^7, 

whichever date is lafer.
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96t h  c o n g r e s s
1st S ession H. R. 1589

IN THE HOUSE OF REPRESENTATIVES
J a n u a r y  1 0 ,1977

Mr. F o rd  of Michigan (for himself, Mr. S o la r z ,  Mrs. S c h r o e d e r ,  and Mr. E il- 
b e rg ) introduced the following bill; which was referred to the Committee 
on Post Office and Civil Service

A BILL
To establish a Federal Employee Labor Relations Board to 

regulate Federal labor-management relations, and for other 
purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SHOKE TITLE

4 That this Act may be cited as the “Federal Employees Labor

5 Relations Act of 1977” .

6 DBCLABATION OF PTJEPOSE AND POLICY

7 Sec. 2. (a) Experience in both private and public em-

8 ployment indicates that the statutory protection of the right

9 of employees to organize and bargain collectively safeguards

10 the pubhc interest and contributes to the effective conduct of
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1 public business. Such protection facilitates and encourageŝ

2 the amicable settlement of disputes between employees and

3 their employers involving terms and conditions of employ-

4 ment and other matters of mutual concern. Therefore, “labor

5 organizations and collective bargaining in the Federal serv-

6 ice are in the pubhc interest. It is the purpose of this Act, 

to prescribe certain rights and obligations of the employees

8 of the Federal Government and to estabhsh procedures which

 ̂ are designed to meet the special requirements and needs of 

the Federal Government.

(b) It is the policy of this Act that employees of the 

Federal Government shall have, and shall be protected in 

the exercise of the right, freely and without fear of penalty 

or reprisal to form, join, and assist any labor organization, 

including the right to participate in the management of 

any such organization and act for the organization in

1'̂  the capacity of an organization representative, including

18 presentation of its views to officials of the executive

1  ̂ branch of the Government, the Congress, or other appro-

20 priate authority; and to bargain collectively over the terms

21 and conditions of employment and other matters of mutual

22 concern relating thereto through representatives of their own

23 choosuig and to engage in other activities, individually or

24 in concert, for the purpose of establishing, maintaining, and

25 improvmg terms and conditions of employment and other

184



i»£)

3

1 matters of mutual concern relating thereto. The head of each

2 Government department, agency, activity, organization, or

3 function (hereinafter in this Act referred to as “agency” )

4 shall take such action as may be required to carry out the

5 pui'pose of this Act and assure that no improper interference,

6 restmint, coercion, or discrimination is practiced to discourage 

membership in any labor organization.

8 DEFINITIONS

9 Sec. 3. As used in this Act—

10 (a) The term “pei*son” includes one or more individuals, 

labor organizations, or agencies of the United States Govem-

12 ment.

13 (b) The term “employee” means any individual em-

14 ployed (1) as a civilian in the military departments as de-

15 fined in section 102 of title 5, United States Code, (2) in

16 executive agencies as defined in section 106 of title 5, United

17 States Code (including employees who are paid from non-

18 appropriated funds), (3) in those units of the District of

19 Columbia having positions in the competitive service, (4) in

20 those units of the legislative and judicial branches of the

21 Federal Government having positions in the oompetitive

22 service, (5) in the Library of Congress, (6) in the Govem-

23 ment Printing Office, and (7) by the Governors of the Fed- 

eral Reserve System, but excluding the United States Postal 

Service. The term shall not be limited to the employees of a
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1 particular agency, and shall include any person whose work

2 has ceased as a consequence of, or in connection with, any

3 unlawful act as defined in section 10 of this Act.

^ (c) The term “agency” means any department, agency,

5 bureau, activity, or organization of the United States Gov- 

 ̂ ernment which employs employees as defined in subsection.

(b) of this section, or any person acting as an agent thereof. 

® (d) The term “labor organization” means any national 

 ̂ or international union, federation, council, or department, or 

any affiliate thereof, composed in whole or in part of em- 

ployees of the United States Government, in which em- 

ployees participate and pay dues, and which exists for the 

primary purpose of dealing with agencies concerning griev-

14 ances, labor disputes, wages, rates of pay, hours of employ-

15 ment, or conditions of work, but shall not include (1) any

16 organization whose basic purpose is purely social, fraternal,

17 professional, or limited to special interest objectives which

18 are only incidentally related to terms and conditions of

19 employment, (2) any organization which by ritualistic prac-

20 tice, constitution, or bylaws prescription, by tacit agreement

21 among its members or otherwise, denies membership because

22 of race, color, religion, national origin, sex, age, or prefer-

23 ential or nonpreferential civil service status, or (3) any

24 organization sponsored or assisted by a department, agency,

25 activity, organization, or facility of the Federal Government.
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1 (e) The term “exclusive representative” includes any

2 employee organization which has been—

3 (1) selected or designated pursuant to the provi-

4 sions of section 6 of this Act as the representative of the

5 employees in an appropriate collective bargaining unit;

6 or

7 (2) recognized by an agency prior to the effective

8 date of this Act as the exclusive representative of the

9 employees in an appropriate collective bargaining unit.

10 (f) The term “supervisor” includes any employee hav-

11 ing authority in the interest of an employer to hire, direct,

12 assign, promote, reward, transfer, layoff, recall, suspend,

13 discipline, or discharge other employees, or to adjust their

14 grievances, or to effectively recommend such action if in

15 connection with the foregoing the exercise of such authority

16 is not merely routine or clerical in nature but calls for the

17 consistent exercise of independent judgment: Provided, That

18 with respect to firefighters, the term “supervisor” shall in-

19 elude only those employees who perform a preponderance of

20 the above-specified acts of authority.

21 (g) The term “professional” includes any employee

22 whose work—

23 (1) is predominantly intellectual and varied in

24 character;
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1 (2) requires the consistent exercise of independent

2 judgment;

3 (3) requires knowledge of an advanced nature in a

4 field of learning customarily acquired by specialized

5 study in an institution of higher education or its equiv-

6 alent; and

(4) is of such character that the output or result 

® accomplished cannot be standardized in relation to a 

 ̂ given period of time.

(h) The term “public safety ofiicer” includes any em- 

ployee engaged in—

(1) the enforcement of the criminal laws, includ- 

ing highway patrol;

(2) a correctional program, facility, or institution 

where the activity is potentially dangerous because of 

contact with criminal suspects, defendants, prisoners, 

probationers, or parolees; or

(3) a court having criminal or juvenile delinquent 

jurisdiction where the activity is potentially dangerous 

because of contact with criminal suspects, defendants, 

prisoners, probationers, or parolees.

(i) The term “firefighter” includes any employee en

gaged in the performance of work directly connected with 

the control and extinguishment of fires or the maintenance 

and use of firefighting apparatus and equipment.

19

20 

21 

22

23

24

25
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1 (j) The term “educational employee” includes any em-

2 ployee of a school system, college, or university who—

3 {1) has regular contact with students;

4 (2) participates in the development, implementa-

5 tion, or evaluation of an educational program; or

6 (3) is otherwise involved in the teaching-learning 

process.

8 (k) The term “Board” means the Federal Employees 

 ̂ Labor Kelations Board established by section 4 of this Act. 

(1) The term “Service” means the Federal Mediation 

and Conciliation Service established by chapter 29 of title 

172, United States Code.

(m) The term “collective bargaining” or “bargaining”

14 means the performance of the mutual obligation of the rep-

15 resentatives of the agency and the exclusive representative

16 to meet at reasonable times, in light of the budget marking 

1"̂  process and other relevant factors, and to confer, consult, and

18 bargain in a good-faith effort to reach agreement with respect

19 to the terms and conditions of employment and other matters

20 of mutual concern relating thereto, and to execute, if re-

21 quested by either party, a written document incorporating

22 any agreements reached, but such obligation does not compel 

either party, to agree to a proposal or to make a concession. 

The duty to negotiate shall extend to matters which are or 

may be the subject of a statute, or regulatiop find if legisla-

189 \
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1 tive action is necessary to implement any agreement reached,

2 shall include the obligation of the agency to submit such

3 agreement to the appropriate governmental body for action.

4 The agency may not make or apply rules or regulations which

5 restrict the scope of collective bargaining permitted by this

6 Act or which are in conflict with any agreement negotiated 

under this Act.

8 (n) The term “labor dispute” means any controversy

9 concerning terms, tenure, and conditions of employment or

10 other maitters of mutual concern relating thereto, or concern-

11 ing the representation of employees for the purpose of col- 

2̂ lective bargaining, regardless of whether the disputants stand

in the proximate relation of agency and employee.

14 (o) In determining whether any person is acting as an

15 “agent” of another person so as to make such other person

16 responsible for his acts, the question of whether the specific

17 acts performed were actually authorized or subsequently

18 ratified shall not be controlling.

19 (p) The term “conditions of employment” includes, but

20 is not limited to, such matters as working conditions and en-

21 vironment, pay practices, fringe benefits, work hours and

22 schedules, overtime, work procedures, automation, safety,

23 transfers, job classifications, details, promotion procedures, 

24: seniority, assignments and reassignments, reduction in force,

25 job security, contracting out, use of military personnel, dis-
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1 ciplinary actions and appeals, training, methods of adjust-

2 ing grievances, granting of leave, union security, travel and

3 per diem, and such other matters as may be specified by

4 agreement negotiated pursuant to this Act.

5 (q) The term “grievance” means any complaint by an

6 employee or by a labor organization concerning any aspect 

of the employment relationship with an agency as well as

8 any complaint concerning the effect, interpretation, or claim

9 of breach of a collective-bargaining agreement, and any 

claimed violation, misinterpretation, or misapplication of 

any law, rule, or regulation governing conditions of employ-

^  ment.

(r) The term "management official” means any em-

14 ployee in a position which presents a conflict of interest, or

15 potential conflict of interest, between an agency and em-

16 ployees or who formulates, determines, or effectuates an

17 agency’s policies and who has discretion in the performance

18 of his job: Provided, That such discretion involves the power

19 to modify the employer’s established policies.

20 FEDERAL EMPLOYEES LABOR RELATIONS BOARD

21 Sec. 4. (a) There is herebj'̂  created the “Federal Em-

22 ployees Labor Relations Board”, which shall consist of five

23 members who shall be appointê d by the President by and

24 with the advice and consent of the Senate. One of the origi-

191
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1 nal members shall be appointed for a term of one year, one

2 for a 'term of two yeai's, one for a term of three years, one

3 for a term of four years, and one for a term of five years.

4 Their successors shall be appointed for terms of five years

5 each, except that any person chosen to fill a vacancy shall

6 be appointed only for the unexpired term of the member

7 whom he succeeds. Board members shall be eligible for

8 reappointment. The President shall designate one member

9 to serve as Chairman of the Board. Any member of the

10 Board may be removed by the President, upon notice and

11 hearing, for neglect of duty or malfeasance in office, but for

12 no other cause.

13 (b) A vacancy in the Board shall not impair the right

14 of the remaining members to exercise all the powers of the

15 Board, and three members of the Board shall, at all times,

16 constitute a quorum. The Board shall have an official seal

17 which shall be judicially noticed.

18 (c) Members of the Board shall not engage in any other

19 business, vocation, or employment. The Chairman of the

20 Board shall receive an additional $1,500 a year. The Board

21 shall appoint an Executive Director and may appoint regional

22 directors, attorneys, mediators, factfinders, and such other

23 persons as it may from time to time find necessary for the

24 proper performance of its functions and as may from time

25 to time be appropriated for by the Congress. Attorneys ap-
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1 pointed under this section may, at the direction of the Board,

2 appear for and represent the Board in any case in court. At-

3 torneys employed by the Board may not be employed for

4 the purpose of reviewing transcripts of hearings or prepar-

5 ing drafts of opinions except that any attorney employed

6 for assignment as a legal assistant to any Board member

7 may for such Board member review such transcripts and pre-

8 pare such drafts. No trial examiner’s report shall be reviewed,

9 either before or after its publication, by any person other

10 than a member of the Board or his legal assistant, and no

11 trial examiner shall advise or consult with the Board with

12 respect to exceptions taken to his findings, mling, or recom-

13 mendations.

14 (d) There shall be a General Counsel of the Board who

15 shall be appointed by the President by and with the advice

16 and consent of the Senate for a term of five years. The Gen-

17 eral Counsel shall be authorized to investigate alleged viola-

18 tions of the Act, to file and prosecute complaints filed under

19 the Act, to intervene before the Board in unlawful act pro-

20 ceedings brought under section 11 of the Act, and to exercise

21 such other powers as the Board may prescribe. If a vacancy

22 occtirs in the Office of General Counsel, the President shall

23 promptly designate an Acting General Counsel and shall sub-

24 mit a nomination for a replacement to Congi-ess within forty

25 days after the vacancy has occurred, unless Congress shall
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1 have adjourned before the expiration of said forty-day period,

2 in which event the President shall submit a nomination not

3 later than ten days after Congress reconvenes.

4 (e) All of the expenses of the Board, including all neces-

5 saiy traveling and subsistence expenses outside the District

6 of Columbia incurred by the members, employees, or agents

7 of the Board under its orders, shall be allowed and paid on

8 the presentation of itemized vouchers therefor approved

9 by the Board or by any individual it designates for that 

purpose.

11 (f) The principal office of the Board shall be in the Dis-

12 trict of Columbia, but it may meet and exercise any or all of

12 its powers at any other place, and may establish and operate

14 State and regional offices. The Board may, by one or more

15 of its members or by such agents as it may designate, pros-

16 ecute any inquiry necessary to its functions in any part of

17 the United States. A member who participates in such an

18 inquiry shall not be disqualified from subsequently partici-

19 pating in a decision of the Board in the same case.

20 (g) The Board is authorized to issue, amend, and

21 rescind, in the manner prescribed by subchapter II of chaptcr

22 5 of title 5, United States Code, such niles and regulations

23 as may be necessary to cany out the provisions of this Act

24 and is expressly empowered and directed to prevent any

25 person from engaging in conduct in violation of this Act, In
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1 order to carry out its functions under this Act, the Board

2 is authorized to hold hearings, subpena witnesses, administer

3 oaths, and take the testimony or deposition of any person

4 under oath, and in connection therewith, to issue subpenas

5 requiring the production and examination of any books or

6 papers, including those of the Federal Government, relating 

to any matter pending before it and to take such other action

8 as may be necessary.

9 (h) (1) Section 5314 of title 5, United States Code, is

10 amended by adding at the end thereof the following new

paragraph:

12 “ (54) Chairman, Federal Employees Labor Bela

id tions Board.” .

14 (2) Section 5415 of title 5, United States Code, is

15 amended by adding at the end thereof the following new

16 paragraph:

17 “ (92) Members, Federal Employees Labor Rela-

18 tions Board.” .

19 RIGHTS OF EMPLOYEES AND EMPLOYEE ORGANIZATIONS

20 Sec. 5. (a) Employees shall have the rig'ht to form,

21 jom, or assist labor organizations, to participate in collective

22 bargaining with employers through representatives of their

23 own choosing and to engage in other activities, individually

24 or in concert, for the purpose of establishing, maintaining, or
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1 improving terms and conditions of emplo5maent and other

2 matters of mutual concern relating thereto.

3 (b) Lalbor organizations shall have—

4 (1) access at reasonable times to areas in whidh em-

5 ployees work, the right to use the employer’s bulletin

6 boards, mailboxes, and other communication media, sub-

7 ject to reasonable regulation, and the right to use the

8 employer’s faciliti'es at reasonable times for the puipose

9 of meetings concerned with the exercise of the rights

10 guaranteed by this Act: Provided, That if an exclusive

11 representative has been recognized, an employer shall

12 deny sudh access and usage to any labor organiziation

13 other than such representative until such time as a lawful

14 and timely challenge to the majority status of the rep-

15 resentative is raised pursuant to the provisions of section

16 6 of this Act; and

17 (2) the right to have deducted from the salary of

18 employees, upon receipt of an appropriate authorization

19 form which shall not be irrevocable for a period of more

20 than one year, an amount equal to the fees and dues

21 required for membership: Provided, That if an exclusive

22 representative has been recognized, an employer shall

23 deny such deduction to any labor organization other than

24 such representative; and

25 (3) the right to be represented at discussions be-
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j tween the agency and employees or employee represent-

2 atives concerning grievances, potential grievances, per-

3 sonnel policies and practices, or other matters affecting

4 working conditions of employees in the unit: Provided,

5 That if an exclusive representative has been recognized,

6 an employer shall grant access solely to representatives
\

7 of such exclusive representative.

8 (c) If an exclusive representative has been recognized

9 for the employees in an appropriate collective bargaining

10 unit, each employee in such unit who is not a member of the

11 recognized organization shall be required, as a condition of

12 continued employment, to pay to such organization for the

13 period that it is the exclusive representative, an amount equal

14 to the dues, fees, and assessments that a member is charged.

15 Such payments shall be made in accordance with rules and

16 regulations prescribed for such purpose by the Commission.

17 KEPRBSEXTATIVES AND COLLECTIYE-BABGAINING UNITS

18 Sec. 6. (a) The labor organization designated or se-

19 lected for the purpose of collective bargaming by the majority

20 o f  the employees in an appropriate collective-bargaining unit

21 shall be the exclusive representative of all the employees in

22 such unit for such purpose, and an agency shall not bargain

23 in regard to matters covered by this Act with any employee,

24 group of employees, or other labor organization: Provided,

25 That nothmg contamed in this subsection shall prevent em-
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1 ployees, individually or as a group, from presenting coin-

2 plaints infonhally to an agency, and from having such com-

3 plaints adjusted without the intei’vention of the exclusive

4 representative for the collective-bargaining unit of which they

5 are a part, as long as such representative is given an oppor-

6 tunity to be present at said adjustment and to make its views

7 known and as long as the adjustment is not inconsistent with

8 the terms of an agreement between the agency and the

9  exclusive representative which is then in effect: And pro-

10 vided further, That such employee or employees shall not

11 be represented by an officer or agent of any labor organiza-

12 tion other than the exclusive representative.

13 (b) Any labor organization may file a request for rec-

14 ognition îs the exclusive representative under subsection

15 (a) of this section with an agency and the Board. Such 

1() request shall allege that a majority of the employees in an

17 appropriate collective-bargaining unit wish to be represented

18 for the purpose of collective bargaining by such organiza-

19 tion, shall describe the grouping of jobs or positions which

20 constitute the unit claimed to be appropriate, shall be sup-

21 ported by credible evidence demonstrating that a majority'.

22 of the employees in the appropriate unit desire the organiza-

23 tion requesting recognition as their exclusive representative,

24 and shall indicate the name, address, and telephone number

25 of any other interested labor organization, if known to the
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1 requesting organization. The employer shall, at the direction

2 of the Board, post a copy of such request on a bulletin board

3 at each facility in which members of the unit claimed to

4 be appropriate are employed. The request shall remain posted

5 for a period of twenty-one days from the date on which the

6 Board directs that it be posted. The Board shall maintain

7 a public docket of all requests filed under this section. Such

8 docket shall contain a copy of the request but shall not include

9 any accompanying evidence of support. The request shall

10 remain on the public docket until the ease is closed.

11 Such request for recognition shall be granted by the

12 agency unless—

13 (1) the agency has a good-faith doubt as to

14 the accuracy or validity of the evidence demonstrating

15 majority support in an appropriate unit or as to the

16 appropriateness of the claimed unit; or

17 (2) there is currently in effect a lawful written col-

18 lective-bargaining agreement between the agency and

19 another labor organization covering any employees in-

20 eluded in the unit described in the request for recogni-

21 tion; or

22 (3) within the previous twelve months another

23 labor organization has been lawfully recognized or certi-

24 fied as described in the request for recognition; or

50-952 0 79 15
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1 ' (4) the Board has, within the previous twelve

2 months, conducted a secret ballot election involving'any

3 employees included in the unit described in the request

4 for recognition in which a majority of the valid ballots

5 cast chose not to be represented by any labor organiza-

6 tion; Provided, That an agency shall not grant a request

7 for recognition filed pursuant to this subsection but shall

8 refer the matter to the Board pursuant to subsection (c)

9 (2) below if another labor organization files with the

10 employer a competing request for recognition within

11 twenty-one days after the posting of notice of the ori^nal

12 request, which competing request is supported by oredi-

13 ble evidence demonstrating that at least 10 per centum of

14 the employees in the appropriate coUective-bargaiuing

15 unit desire such organization as their exclusive repre-

16 sentative.

17 A labor organization that is granted recognition pursuant to

18 this subsection shall file a written notice to that effect with

19 the Board within ten days after being granted such recogni-

20 tion. Such notice shall be kept m the public docket main-

21 tained by the Board for a period of twenty-one days during

22 which period a petition may be filed with the Board by an-

23 other labor organization, in accordance with rules and regular

24 tions prescribed by the Board for such filing, challenging, and

25 recognition. If the recognition is not challenged during the
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1 twenty-one-day period, or if it is challenged but the chal-

2 lenge is not sustained, the recognition shall become final and

3 the case shall be closed. The labor organization shall there-

4 after be eligible for certification by the Board pursuant to

5 subsection (3) (e) of this section.

6 (c) A petition may be filed with the Board in accord-

7 ance with rules and regulations prescribed by it for such filing,

8 asking it to investigate and decide the question of whether

9 employees have selected or designated an exclusive repre-

10 sentative under subsection (a) of this section by—

11 (1) a. labor organization alleging that a substantial

12 number of the employees in an appropriate collective-

13 bargaining unit wish to be represented for the purpose

14 of collective bargaining by such organization, which peti-

15 tion shall describe the grouping of jobs or positions which

16 constitute the unit claimed to be appropriate, shall be sup-

17 ported by credible evidence demonstrating the claimed

18 employee support, and shall indicate the name, address, 

and telephone number of any other interested employee 

organization, if known to the requesting organization. 

The agency shall, at the direction of the Board, post a 

copy of such request on a bulletin board at each facility in

23 which members of the unit claimed to be appropriate are 

2̂  employed. The request shall remain posted for a period 

2̂  of twenty-one days from the date on which the Board
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1 directs that it be posted. The Board shall maintain a

2 public docket of all requests filed under this section. Such

3 docket shall contain a copy of the request but shall not

4 include any accompanying evidence of support. The re-

5 quest shall remain on the public docket until the case 

G is closed;

7 (2) an agency alleging that it has received a request

8 for exclusive recognition from one or more labor organi-

9 zations; or

10 (3) by one or more employees in an appropriate

11 collective-bargaining unit asserting thait the employees

12 in an appropriate unit no longer desire a particular labor

13 organization as their exclusive representative: Provided,

14 That such petition is supported by signed statements to

lo that effect from at least 30 per centum of the employees 

IG in the apf»ropriate collective-bargaining unit.

17 (d) Upon receipt of such a petition, the Board or its

18 agents shall conduct such inquiries and investigations or hold 

1̂9 such hearings as it shall deem necessary in order to decide

20 the question raised by the petition. The Board’s determina-

21 tion may be based upon the evidence adduced in such inquir-

22 ies, investigations, or hearings as it or its agents shall make

23 or hold, or upon the results of a secret ballot election as it

24 shall direct and conduct if deemed necessary: Provided, That

25 no labor organization shall appear on a ballot unless it sub-



203

21

1 mits credible evidence demonstrating that at least 10 per

2 centum of the employees in the appropriate coUective-bar-

3 gaining unit desire it as their exclusive representative: Pro-

4 vided further, That whenever one or more additional labor

5 organizations has filed timely request to Intervene in the pro-

6 ceedings, which request is supported by credible evidence

7 demonstrating that at least 10 per centum of the employees

8 in the appropriate collective-bargaining unit desire it as their

9 exclusive representative, the Board shall dhect an election

10 by secret ballot and shall certify the results thereof: And

11 'provided further, That the Board shall dismiss without de-

12 termining the questions raised therein, any petition filed

13 pursuant to subsection (c) of this section if—

14 (i) the petition is filed pursuant to subsection (c)

15 (i) and is not supported by credible evidence demon-

16 strating that at least 30 per centum of the employees in

17 the collective-bargaining unit dcscril>e.d therein wish to

18 be represented for the purpose of collective bargaining 

1̂< by the organization seeking recognition; or

20 (ii) there is currently in effect a lawful written col-

21 lective-bargaining agreement l>et\veen such employer

22 and an employee organization other than the petitioner

23 covering any employees included in the unit described

24 in the petition, unless such agreement has been in effect

25 for more than three years, or unless the request for rec-
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1 ognition is filed less than sixty days prior to the expira-

2 tion date of such agreement or such gi’eater number of

3 days prior to said expiration date as the Board may

4 determine is reasonable because of the budgetmaking

5 procedure of the agency; or

6 (iii) within the previous twelve months an em-

7 ployee organization other than the petitioner, or other

8 than the employee organization challenged if the petition

9 is filed pursuant to subsection (c) (‘3), has been lawfully

10 recognized or certified as the exclusive representative of

11 any employees included in the unit described in the

12 Jjetition; or

13 (iv) the Board has, within the previous twelve

14 months, conducted a secret ballot election involving any

15 employees of the valid ballot cast chose not to be repre-

16 sented by any labor organization.

17 (e) The Board shall certify a labor organization as the

18 exclusive representative of the employee in an appropriate

19 collective-bargaining unit if—

20 (1) the organization receives a majority of the

21 valid ballots cast in an election conducted pursuant to

22 subsection (d) of this section; or

23 (2) the Board determines, as provided in subsection

24 (d) of this section, without an election th t̂ the orga-

25 nization represents an uncoerced majority of the em-
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1 ployees in such unit and that such majority status was

2 achieved without the benefit of unlawful agency assist-

3 ance as defined in section 10 (a) of this Act or that the

4 organization would represent such an uncoerced majority

5 if the agency had not engaged in unlawful acts as defined

6 in section 10 (a) of this Act; or

7 (3) apon the request of a labor organization that

8 has been recognized by an agency pursuant to subsec-

9 tion (b) of this section, the Board is satisfied that the

10 organization represents an uncoerced majority of em-

11 ployees in such unit and that such majority status was

12 achieved without the benefit of this Act.

13 (f) In each case where the appropriateness of the

14 claimed unit is in issue, the Board shall decide whether in

15 order to insure employees the fullest freedom in exercising

16 the rights guaranteed under this Act, the unit to be estab-

17 lished will be on an agency, plant, or installation, functional,

18 or other basis which will insure a clear and identifiable com-

19 munity, of interest among all the employees concerned, and

20 will promote effective dealings and efiicieiicy of agency op-

21 erations: Provided, That—

22 (1) except in regard to firefighters and educational

23 vf employees and public safety officers, a unit shall not be

24 considered appropriate if it includes both supervisors and

25 nonsupervisors; in regard to firefighters a imit that in-
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1 eludes both supervisors and nonsupervisors may be con-

2 sidered appropriate; and in regard to educational em-

3 ployees and public safety officers, a unit that includes

4 both supervisors and nonsupervisors may be considered

5 appropriate if a majority of the employees in each cate-

6 gory indicate by vote or other credible evidence that

7 they desire to be included in such unit; and

8 (2) a unit including managerial employees shall

9 not be considered appropriate;

10 (3) a unit including both professional and non-

11 professionals shall not be appropriate unless a majority

12 of the employees in each category indicate by vote or

13 other credible evidence that they desire to be included in

14 such unit; and

15 (4) a unit including an employee engaged in Fed-

16 eral personnel work in other than a purely clerical

17 capacity.

18 (g) Nothing in this section shall be constnied to pro-

19 hibit the waiving of hearings by stipulation for the purpose

20 of a consent election in conformity with regulations and rules

21 or decisions of the Board.

22 (h) Notwithstanding any other provisions of this sec-

23 tion or this Act or any exclusive recognition which is less.

24 than national in scope, exclusive recognition for an agency

25 shall be accorded on a national basis to a labor organiza-
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1 tion which has Been determined to be entitled to such

2 recognition in accordance with subsections (e) and (f) of

3 this section and such national exclusive recognition shall

4 supersede all recognitions within the unit of national exclu-

5 sive recognition.

6 (i) A determination by the Board that a labor organiza-

7 tion has been selected as the exclusive representative for the

8 employees in an appropriate unit shall not be subject to

9 judicial review or other collateral attack.

10 IMPASSE IN COLLECTIVE BARGAINING OVEB THE TERMS

11 AND CONDITIONS OF EMPLOYMENT AND OTHER MAT-

12 TERS OP MUTUAL CONCERN RELATING THERETO

]3 Sec. 7. (a) Either an agency or an exclusive representa-

14 tive may declare that an impasse has been reached between

15 them in collective bargaining over the terms and conditions 

IG of employment and other matters of mutual ooucei-n relating

17 thereto, and may request the Service to appoint a mediator

18 for the purpose of assisting them in reconciling their differ-

19 ences and resolving the controversy on terms which are

20 mutually acceptable. If the Service determines that an im-

21 passe exists, it shall, in no event later than five days after the

22 receipt of a request, appoint a mediator in accordance with

23 rules and regulations for such appointment prescribed by

24 the Service. The Service may, on its own volition, declare

25 impasse has been reached in collective bargaining over the
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1 terms ana conditions of employment and other matters of

2 mutual concern relating thereto and appoint a mediator. The

3 mediator shall meet with the parties or their representatives,
V ^

4 or both, forthwith, either jointly or separately, and shall take

5 such other steps as he may deem appropriate in order to

6 persuade the parties to resolve their differences and effect a

7 mutually acceptable agreement: Provided, That the mediator

8 shall not, without the consent of botli parties, make findings

9 of fact. The services of the mediator, including, if any, per

10 diem expenses, shall be provided by the Service without cost

11 to the parties. Nothing in this subsection shall be construed

12 to prevent the parties from mutually agreeing upon their

13 own mediation procedure and in the event of such agree-

14 ment, the Service shall not appoint its own mediator unless

15 failure to do so would be inconsistent with the effectuation

16 of the purpose and policy of this Act.

17 (b) If the mediator is unable to effect settlement of

18 the controversy .within fifteen days after his appointment,

19 either party may, by written notification to the other, re-

20 quest that their differences be submittted to factfinding with

21 recommendations. Such recommendations shall be advisory

22 only, unless within five days after giving or receiving the

23 aforesaid written request, the exclusive representative notifies

24 the agency, in writing, that it desires the recommendations

25 of the factfinder to be binding. Within ten days after receipt
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1 of the aforesaid written request for factfinding, the parties

2 shall select a person to serve as factfinder and obtain a com-

o mitment from said person to serve. If they are unable to

4 agree upon a factfinder or to obtain such a commitment

5 within said time, either party may request the Service to 

 ̂ designate a factfinder. The Service shall, within five days

7 after receipt of such request, designate a factfinder ia ac-

S cordance with rules and regulations for such designation 

 ̂ prescribed by the Service. The factfinder so designated shall

10 not, without the consent of both parties, be the same person 

who was appointed mediator pursuant to subsection (a) of 

1̂  this section.

The factfinder shall, within ten days after his appoint- 

ment, meet with the parties or their representatives, or both, 

forthwith, either jointly or separately, and may make in- 

quiries and investigations, hold hearings, and take such other
17 steps as he may deem appropriate. For the purpose of such 

hearings, investigations, and inquiries, the factfinder shall 

have the power to issue subpenas requiring the attendance 

and testimony of witnesses and the production of evidence.
21 The several departments, commissions, divisions, authorities, 

boards, bureaus, agencies, and officers of the United States 

shall furnish the factfinder, upon his request, with all records, 

^  papers, and information in their possession relating to any 

matter under investigation by or in issue before the factfinder.
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1 If the dispute is not settled within thirty days after his

2 appointment, the factfinder shall make findings of fact and

3 recommend terms of settlement, which recommendations shall

4 be advisory only, unless the exclusive representative has pre-

5 viously notified the agency that such recommendations are to

6 be binding in which case they shall be binding.

7 (c) If the recommendations of the factfinder are

8 binding—

9 (1) the exclusive representative shall be prohibited

10 from engaging and employees shall be prohibited from

11 participating in a strike for the purpose of resolving a

12 dispute which has been submitted to the factfinder and in

13 regard to which he has recommended terms of settle-

14 ment and nothing contained in this Act or in any other

15 law of the United States shall prevent a court from

16 granting a restraining order or temporary or permanent

17 injunction in a case involving a strike for such purpose;

18 and

19 (2) the parties shall comply with the recommehda-

20 tions of the factfinder: Provided, That if the employer

21 does not have the legal authority to comply with such

22 recommendations or any part thereof, it shall take such

23 actions as may be necessary to enable it to comply, in-

24 eluding the submission of requests to appropriate legis-

25 lative bodies.



1 (d) If the recommendations of the factfindor are ad-

2 visory only, they shall, together with the findings of fact,

3 be submitted in writing to the parties and the Service

i  privately before they are made public. Either the Service.

5 the factfinder, the agency, or the exclusive representative

6 may make such findings and recommendations public if

7 the dispute is not settled within ten days after their receipt

8 from the factfinder.

9 (e) The costs for the services of the factfinder, includ-

10 ing, if any, per diem expenses and actual and necessary

11 travel and subsistence expenses, and any other mutually

12 incurred costs, shaU be borne equally by the agency and

13 the exclusive representative. Any individually incurred

14 costs shall be borne by the party incurring them.

15 DISPUTES OVEE THE INTERPRETATION OR APPLICATION

16 OF a g r e e m e n t s

17 Sec. 8. (a) An agency and an exclusive representative

18 who enter into an agreement covering terms and conditions

19 of employment and other matters of mutual concern relat-

20 ing thereto shall include in such agreement procedures for

21 binding arbitration of grievances, including questions of

22 arbitrability. Such negotiated grievance procedures shall be

23 the exchisive procedures available to bargaining unit em-

24 ployees for the settlement of grievances. Such pi’ocedures

25 shall include, but sh’all not be restricted to, procedures that:

211
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1 (1) assure a labor organization tlie right in its own

2 behalf or on behalf of any employee in the unit the

3 right to present and process grievances;

4 (2) include fixed and reasonable time limits for a

5 decision at each grievance step; and

6 (3) include the right to call, question, and cross-

7 examine witnesses.

8 (b) Where a party to such agi-eement is aggiieved by

9 the failure, neglect, or refusal of the other party to proceed

10 to arbitration pursuant to the procedure provided therefor

11 in such agreement, such aggrieved party may file a com-

12 plaint in the appropriate district court of the United States

13 or the appropriate court of the affected State, territory, or

14 possession of the United States for a summaiy action without

15 jury seeking an order directing that the arbitration proceed

16 pursuant to the procedures provided therefor in such

17 agreement.

18 (c) Unless the award of the arbitrator is deficient

19 because—

20 (1) it 'ŵas procured by corruption, fraud, or other

21 misconduct;

22 (2) of partiality of the arbitrator; or

23 (3) the arbitrator exceeded his powers or so im-

24 perfectly executed them that a final and definite award

25 upon the subject matter was not made, such award shall
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1 be final and binding upon the parties and may be en-

2 forced by the appropriate district court of the United

3 States or the appropriate court of the affected State, terri-

4 tory, or possession of the United States.

5 STBIKES

6 Sec. 9 . (a) Except as otherwise expressly provided in

7 subsections (b) and (c) of this section and in subsection (c)

8 of section 7, nothing in this Act or in any other law or en-

9 actment of the United States, or of any State, territory, or

10 possession of the United States, or any political subdivision

11 thereof, shall be construed to interfere with, impede, or

12 diJEunish the right of an exclusive representative to engage

13 or of an employee to participate in a strike arising out of or in

14 cormection with a labor dispute.

15 (b) A  restraining order or temporary or permanent in-

16 junction may be granted in a case involving a strike by an

17 exclusive representative arising out of or in connection with

18 a labor dispute, only on the basis of findings of fact made by

19 the appropriate district court of the United States after due

20 notice and hearing prior to the issuai ĉe of such restraining

21 order or injunction that—

22 (1) the commencement or continuance of such

23 strike poses a clear and present danger to the public

24 health or safety which in light of all relevant drcum-

25 stances it is in the best public interest to prevent:
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1 Provided, That any restraining order or injunction

2 issued by a court for this reason shall indicate the

3 specific act or acts which the representative has failed

4 to perform and shall remain in effect only until said act

5 or acts shall have been performed.

6 (c) Nothing contained in this Act shall prevent a court

7 from granting a restraining order or temporary or permanent

8 injunction in a case involving a strike in violation of any

9 lawful provision of an agreement covering terms and condi-

10 tions of employment and other matters of mutual concern

11 relating thereto.

12 UNLAWFUL ACTS

13 Se c . 10. (a) It shall be unlawful for an employer to—

14 (1) impose or threaten to impose reprisals on any

15 employee, discriminate or threaten to discriminate

16 against any employee or otherwise interfere with, re-

17 strain, or coerce any employee because of his exercise of

18  rights guaranteed by this A ct ;

19  (2) dominate, interfere with, or assist in the forma-

20 tion or administration of any employee organization,

21  except that the agency may furnish customary and rou-

22 tine services and facilities; or

23  (3) encourage or discourage membership in any

24  employee organization by discrimination in regard to

25  hire, tenure of employment, or any term or condition of

214
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1 employment: Provided, That nothing containtnl in this

2 subsection shall prevent an employer from requiring, as

3 a condition of continued eniployment, payment to an ex-

4 elusive representative pursuant to section 5(c) and

5 section 5(d) of this Act, respectively: Provided fuiHhei-,

6 That no employer shall justify any discrimiiiatiou against

7 any employee for nonmembership in any employee or-

8 ganization if he has reasonable grounds for believing

9 such membership was:

10 (i) not available to the employee on the same

11 terms and conditions generally applicable to other

12 members; or

13 (ii) denied or terminated for reasons other than

14 the failure of the employee to tender the dues, fees,

15 and assessments uniformly required as a condition 

1(J of acquiring or retaining membership; or

17 (4) discipline or otherwise discriminate against an

18 employee because he has filed a complaint, affidavit,

19 petition, or given any information or testimony under

20 this Act;

21 (5) deny to any labor organization the rights guar-

22 anteed to it by this Act;

23 (6) refuse or fail to bargain in good faith with an

24 exclusive representative if requested to do so; or

25 (7) fail to comply with any provision of this Act.

5 0-962  0 - 7 9  -  16 ________
^-^:^5aMBBBsaa8*BBSBaS38i^^



34

1 (b) It shall be unlawful for a labor organization to-

216

2 (1) restrain or coerce any employee in the exercise

3 of the rights guaranteed to him by this Act: Provided,

4 That this subsection shall not impair the right of a labor

5 'organization to prescribe its own rules with resi)ect to

6 the acquisition or retention of membership therein;

7 (2) restrain or coerce an employer in the selection

8 of its representative for the purpose of collective bar-

9 gaining or the adjustment of grievances;

10 (3) discriminate against any employee with regard

11 to the terms or conditions of membership because of

12 race, color, religion, sex, age, or national origin.

13 (4) in the case of an exclusive representative to

14 refuse or fail to bargain in good faith with an agency

15 if requested to do so.

16 PREVENTION OP UNLAWFUL ACTS

17 Sec. 11. (a) The Board is empowered, as hereinafter

18 provided, to prevent any person from engaging in any un-

19 lawful act as defined in section 10 of this Act. This power

20 shall not be affected by any other means of adjustment or

21 prevention that has been or may be established by agrce-

22 ment, law, or otherwise.

23 (b) Whenever it is charged that any person has on-

24 ill or is engaging in any such unlawful act, the Board

25 or any agent or agency designated by the Board for such
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1 purpose, shall have the power to issue and cause to be served

2 upon such person a complaint stating the charges in that

3 respect, and containing a notice of hearing before the Board

4 or a member thereof, or before a designated agent or ;igency,

5 at a place therein fixed, not less tlian five days after the

6 serving of said complaint: Provided, That no complaint shall

7 issue based upon any unlawful act occurring more than six

8 months prior to the filing of the charge with the Board and

9 the service of a copy thereof upon the person against whom

10 such charge is made, unless the person aggrieved thereby was

11 prevented from filing such charge by reason of service in

12 the Armed Forces, in which event the six-month period

13 shall be computed from the date of his discharge. Any such

14 complaint may be amended by the member, agent, or agency

15 conducting the hearing or the Board in its discretion at any

16 time prior to the issuance of an order based thereon: Pro-

17 vided, That the person complained of is not unfairly prej-

18 udiced by such amendment. The person so com.plained of

19 shall have the right to file an answer to the original or

20 amended complaint and to appear in person or otherwise

21 and give testimony at the time and place fixed in the com-

22 plaint. In the discretion of the member, agent, or agency

23 conducting the hearing or the Board, any other person may

24 be allowed to intervene in the said proceeding and to present

25 testimony. Any such proceeding shall, so far as practicable.
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1 be conducted in accordance with the provisions of subchapter

2 II of chapter 5 of title 5, United States Code; Provided,

3 That the parties shall not be bound by rules of evidence,

4 whether statutory, common law, or adopted by rules of court.

5 (c) The testimony taken by such member, agent, or

6 agency or the Board shall be reduced to writing and filed

7 with the Board. Thereafter, in its discretion, the Board, upon

8 notice, may take further testimony or hear argument. If upon

9 the preponderance of the testimony taken the Board shall

10 be of the opinion that any person named in the complaint

11 has engaged in or is engaging in any such unlawful act, then

12 the Board shall state its findings of fact and shall issue and

13 cause to be served upon such person an order requiring such

14 person to cease and desist from such unlawful act, and to

15 take such affirmative action as will effectuate the purpose and

16 policy of this Act, including the payment of damages and/or

17 the reinstatement of employees: Provided, That where an

18 order directs reinstatement of an employee, back pay may

19 be required of the agency and/or the labor organization, as

20 the case may be, responsible for the discrimination suffered

21 by him. Such order, upon the determination of the Board

22 that there has been an arbitrary, capricious, or otherwise

23 knowing violation of this Act, by any supervisor or other

24 agency official, may direct the agency to discipline the siiper-

25 visor or official by demotion, suspension, removal, or such
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1 other remedial action as the authority deems appropriate.

2 Such order may further require such person to make reports

3 from time to time showing the extent to which it has com-

4 plied with the order. If upon the preponderance of the testi-

5 inony taken the Board shall not be of the opinion that the

6 person named in the complaint has engaged in or is engaging

7 in any such unlawful act, then the Board shall state its find-

8 ings of fact and shall issue an order dismissing the said com-

9 plaint. No order of the Board shall require the reinstatement

10 of any individual as an employee who has been suspended or

11 discharged, or the payment to him of any back pay, if such

12 individual was suspended or discharged for cause. In case

13 the evidence is presented before a member of the Board, or

14 before an agent or agency thereof, such member, or such

15 agent or agency, as the case may be, shall issue and cause

16 to be served upon the parties to the proceeding a proposed

17 report, together with a recommended order, which shall 

38 be filed with the Board and if no exceptions are filed within

19 twenty days after service thereof upon such parties, or with-

20 in such further period as the Board may authorize, such

21 recommended order shall become the order of the Board

22 and become effective as therein prescribed.

23 (d) If exceptions are filed to the proposed report and

24 recommended order, the Board shall determine whether such

25 exceptions raise substantial issues of fact or law. If it deter-
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1 mines that the exceptions do raise such issues, it shall grant

2 a review. If the Board determines that the exceptions do not

3 raise such issues, it shall refuse to grant a review and such

4 recommended order shall become the order of the Board and

5 become effective as therein provided.

6 (e) Until the record in a case shall have been filed in a

7 court, as hereinafter provided, the Board may at any time,

8 upon reasonable notice and in such manner as it shall deem

9 proper, modify, or set aside, m whole or in part, any finding

10 or order made or issued by it.,

11 (f) The Board or the charging party shall have power

12 to petition any court of appeals of the United States in the

13 circuit, wherein the unlawful act in question occurred or

14 wherein the person named dn the complaint resides or

15 transacts business, for the enforcement of such order and for

16 appropriate temporary relief or restraining order, and shall

17 file in the court the record- i« the proceedings, as provided

18 in section 2112 of title 28, !^ni|ed States Code. Upon the

19 filing of such petition, the <^urj ;«hall cause notice thereof

20 to be served upon such persjon, aoid thereupon shall have

21 jurisdiction of the proceeding; and .of the question determined

22 therein, and shall have powe| to,,jgrant such temporary relief

23 or restraining order as it d^ms .just and proper, and to make

24 and enter a decree enforcing, (modifying and enforcing as so

25 modified, or setting aside in jvhole; or in part the order of
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1 the Board. No objection that has not been urged before the

2 Board, or its member, agent, or agency, shall be considered

3 by the court, unless the failure or neglect to urge such

4 objection shall be excused because of extraordinary circum-

5 stances. The findings of the Board with respect to questions

6 of fact if supported by substantial evidence on the record

7 considered as a whole shall be conclusive. If any person shall

8 apply to the court for leave to adduce additional evidence

9 and shall show to the satisfaction of the court that such addi-

10 tional evidence is material and that there were reasonable

11 grounds for the failure to adduce such evidence in the hearing

12 before the Board, or its member, agent, or agency, the court

13 may order such additional evidence to be taken before the

14 Board, or its member, agent, or agency, and to be made a

15 part of the record. The Board may modify its findings as

16 to the facts, or make new findings by reason of additional

17 evidence so taken and filed, and it shall file such modified or

18 new findings, which findings with respect to questions of fact

19 if supported by substantial evidence on the record con-

20 sidered as a whole shall be conclusive, and shall file its rec-

21 ommendations, if any, for the modification or setting aside of

22 its original order. Upon the filing of the record with it, the

23 jurisdiction of the court shall be exclusive and its judgment

24 and decree shall be final, except that the same shall be subject

25 to review by the Supreme Court of the United States upon
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1 writ of certiorari or certification as provided in section 1254

2 of title 28, United States Code,

3 (g) Any person aggrieved by a final order of the Board

4 granting or denying, in whole or in part, the relief sought

5 may o'btdn a review of such order in any circuit court of

6 appeals of the United States in the circuit wherein the unlaw-

7 ful act in question was alleged to have occurred or wherein

8 such person resides or transacts business, or in the United

9 States Court of Appeals for the District of Columbia, by filing

10 in such court within sixty days, a written petition praying

11 that the order of the Commission be modified or set aside. A

12 copy of such petition shall be forthwith transmitted by the

13 clerk of the court to the Board, and thereupon the aggrieved

14 person shall file in the court the record in the proceeding,

15 certified by the Board, as provided in secton 2112 of title

16 28, United States Code. Upon the filing of such petition, the

17 court shall procced in the same manner as in the case of an

18 application by the Board under subsection (e) of this section,

19 and shall have the same jurisdiction to grant to the Board

20 such temporary relief or restraining order as it deems just and

21 proper, and in like manner to make and enter a deci’ee en-

22 forcing, modifying, and enforcing as so modified, or setting

23 aside, in whole or in part, the order of the Board. The find-

24 ings of the Board with respect to questions of fact, if sup-
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1 ported by substantial evidence on the record considered as a

2 whole, shall in like manner be conclusive.

3 (h) In any proceeding for enforcement or review of a

4 Board order held pursuant to this section, evidence adduced

5 during a representation proceeding held pursuant to section

6 6 of the Act shall not l>e included in the record required to be

7 filed under section 11 (f) and (g) of the Act, nor shall the

8 court consider the record of such proceeding.

9 (i) The commencement of proceedings under subsec-

10 tion (e) or (f) of this section shall not, unless specifically

11 ordered by the court, operate as a stay of the Board’s order.

12 (j) When granting appropriate temporaiy relief or re-

13 straining order, or making and entering a decree enforcing,

14 modifying, and enforcing as so modified, or setting aside in

15 whole or in part, an order of the Board, as provided in this

16 section, the jurisdiction of courts sitting in equity shall not 

17-. be limit-ed by the provisions of section 20 of the Act entitled

18 “An Act to supplement existing laws against unlawful re-

19 straints and monopolies and for other j)uvposes” approved

20 October 15, 1914, as amended (29 U.S.C. 52), or the pro-

21 visions of the Act entitled “ An Act to amend the Judicial

22 Code and to define and limit the jurisdiction of courts sitting

23 inequify, and for other purposes,”  approved March 2.3, 19.32

24 ( 29 U.8.0. 101-115).

25 (k) Petitions filed under this Act shall be heard expedi-
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1 tiously, and if possible within ten days after they have been

2 docketed.

3 (1) The Board shall have power, upon issuance of a

4 complamt as provided in subsection (b) of this section charg-

5 ing that any, person has engaged in or is engaging in an un-

6 lawful act as defined in section 10 of this Act, to petition any

7 district court of the United States (including the District

8 Court of the United States for the District of Columbia),

9 within any district wherein the unlawful act in question is

10 alleged to have occurred or wherein such person resides or

11 transacts business, for appropriate temporary relief or re-

12 straining order. Upon the filing of any such petition the court

13 shall cause notice thereof to be served upon such person, and

14 thereupon shall have jurisdiction to grant to the Board such

15 temporary relief or restraining order as it deems just and

16 proper.

17 (m) (1) For the purpose of all hearings and investiga-

18 tions which the Board determines are necessary and proper

19 for the exercise of its powers under this Act, the Board or its

20 duly authorized agent or agency shall at aU reasonable times

21 have access to, for the purpose of examination, and the right

22 to copy any evidence of any person being investigated or pro-

23 ceeded against that relates to any matter under investigation

24 or in question. The Board, or any member thereof, shall upon

25 application of any party to such proceeding, forthwith issue
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1 to such party subpenas requiring the attendance and testi-

2 mony of witnesses or the production of any evidence in such

3 proceeding or investigation requested in such application.

4 Within five days after the service of a subpena upon any per-

5 son requiring the production of any evidence in his possession

6 or under his control, such person may petition the Board to

7 revoke, and the Board shall revoke, such subpena if m its

8 opinion the evidence whose production is required does not

9 relate to any matter under investigation, or any matter in

10 question in such proceeding, or if in its opinion such subpena

11 does not describe with sufficient particularity the evidence

12 whose production is required. Any member of the Board, or

13 any agent or agency designated by the Board for such pur-

14 poses, may administer oaths and affirmations, examine wit-

15 nesses, and receive evidence. Such attendance of witnesses

16 and the production of such evidence may be required froni\

17 any place in any State, territory, or possession of the United

18 States, at any designated place of hearing.

19 (2) In case of contumacy or refusal to obey a subpena

20 issued to any person, any district court of the TJnited States

21 or the TJnited States courts of any territory or possession,

22 within the jurisdiction of which the inquiry is carried on

23 or within the jurisdiction of which said person guilty of

24 contumacy or refusal to obey is found or resides or transacts

25 business, or the District Court of the United States for
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1 the District of Columbia, upon application by the Board

2 shall have jurisdiction to issue to such person an order re-

3 quiring such person to appear before the Board, its member,

4 agent, or agency, there to produce e^^dence if so ordered, or

5 there to give testimony touching the matter under investiga-

6 tion or in question; and any failure to obey such order of

7 the court may be punished by said court as a contempt

8 thereof.

9 (3) No person shall be excused fi’om attending and

10 testifying or from producing books, records, coiTespondence,

11 documents, or other evidence in obedience to the subpena

12 of the Board, on the ground that the testimony or evidence

13 required of him may tend to incriminate him or subject him

14 to a penalty or forfeiture; but no individual shall be prose-

15 cuted or subjected to any penalty or forfeiture for or on ac-

16 count of any transaction, matter, or thing concerning which

17 he is compelled, after having claimed his privilege against

18 self-incrimination, to testify or produce evidence, except

19 that such individual so testifying shall not be exempt fi'oni

20 prosecution and punishment for perjury committed in so

21 testifying.

22 (4) Complaints, orders, and other process and papers

23 of the Board, its member, agent, or agency, may be served

24 either personally, by registered mail, by telegraph, or by

25 leaving a copy thereof at the principal ofBce or place of busi-
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1 ness of the person required to be served. The verified return

2 by the individual so serving the same setting forth the man-

3 ner of such service shall be proof of the same, and the return

4 post office receipt or telegraph receipt therefor when regis-

5 tered and mailed or telegraphed as aforesaid shall be proof

6 of service of the same.

7 (5) Employees called upon by either party to partici-

8 pate in any phase of proceedings under this Act, including,

9 but not limited to elections, investigations, hearings, nego-

10 tiations, and grievance and impasse procedures shall be free

11 to do so without suffering any loss of pay or benefits and

12 all such employees shall be free from restraint, coercion, inter-

13 ference, intimidation, or reprisal as a consequence of their

14 partidpation.

15 (6) All process of any court to which application may

16 be made under this Act may be served in the judicial district

17 wherein the defendant or other person required to be served

18 resides or may be found.

19 (7) Any. pei-son who shall willfully resist, prevent, im-

20 pede, or interfere with any member of the Commission or a

21 member, agent, or agency thereof in the performance of

22 duties pursuant to this Act shall be punished by a fine of

23 not more than $5,000 or by imprisonment for not more than

21 one year, or both.
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1 MISCELLANEOUS

2 Sec. 12. (a) Except as otherwise expressly provided

3 herein, nothing in this Act shall be construed to annul,

4 modify, or preclude the renewal or continuation of any law-

5 ful agreement entered into prior to the effective date of this

6 Act between an agency and a labor organization covering

7 terms and conditions of employment and other matters of

8 mutual concern relating thereto.

9 (b) All laws or parts of laws of the United States iu-

10 consistent with the provisions of this Act are modified or

11 repealed as necessary to remove such inconsistency, and this

12 Act shall take precedence over all ordinances, rules, regula-

13 tions, or other enactments. Except as otherwise expressly 

provided herein, nothing contained in this Act shall be con- 

strued to deny or otherwise abridge any rights, privileges, 

or benefits granted by law to employees.

(c) If any provision of this Act shall be held invalid, 

other provisions of this Act shall not be affected thereby.

EFPECrrVE DATE

^  Sec. 13. The Act shall take effect one hundred and 

twenty days following its enactment.
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IN THE HOUSE OF REPRESENTATIVES
F e b r u a r y  2 2 ,1 9 7 7

Mrs. S p e llm a n  introduced the following bill; which was referred to the (Com
mittee on Post Office and Civil Service

M a r c h  3 ,1 9 7 8

Reported with amendments, committed to the Committee of the Whole House 
on the State of the Union, and ordered to be printed

[Omit the part strnck through and insert the part printed in italic]

A BILL
To amend title 5, United States Code, to provide Federal em

ployees under investigation for misconduct the right to rep
resentation during questioning regarding such misconduct.

1 Be it enacted by the Senate and House of Bepresenta-

2 tives of the United States of America in Congress assembled,

3 That (a) chapter 71 of title 5, United States Code, is

4 amended by adding at the end thereof the following new

5 subchapter:
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1 “ SUBCHAPTER III-EMPLOYEE RIGHTS RIGHT

2 TO REPRESEN TATIO N

3  “ §7171. Right to representation during questioning

4  “ (a) Any employee of an Executive agency under in-

5 vestigation for misconduct which could lead to suspension, 

g reniovnl, oi- reduction in rank or pay of such employee 

rj shall not be required to answer questions relating to the

3 misconduct under investigation unless—

9 “  (1) the employee is advised in writing of—

“ (- )̂ til® f^ct that such employee is under 

investigation for misconduct,

12 (B) specific nature of such alleged mis-

13 conduct, and

14 “ (C) the rights such employee has under para-

15 graph (2) of this subsection, and

16 “ (2) the employee has been provided reasonable

17 time, not to exceed 5 working days, to obtain a repre-

18 sentative of his choice, and is allowed to have such

19 representative present during such questioning, if he so

20 elects.

21 “ (b) For the purpose of subsection (a) (2), an em-

22 ployee of the Central Intelligence Agency, National Security

23 Agency, or the Federal Bureau of Investigation who is under

24 investigation for misconduct may have a representative of
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1 his choice present during such questioning, except that such

2 representative shall be—

3 “  (1) an employee of the agency in which the

4 employee who is under investigation for misconduct is

5 employed, and

6 “ (2) approved by the agency for access to the in-

7 formation involved in the investigation.

8 “ (c) Any statement made by or evidence obtained

9 during questioning of an employee of an Executive agency

10 may not-be used as evidence in the course of any action

11 for suspension, removal, or reduction in rank or pay sub-

12 sequently taken against the employee, unless the require-

13 ments of paragraphs (1) and (2) of subsection (a) of 

this section were complied with during such questioning.

15 m 2 . Right to appeal

“ (a) Except as provided under subsection (b) of this 

section, an employee of an exeeHtive Excculwe agency 

against whom any action is taken for suspension, removal, 

or reduction in rank or pay in violation of section 7171 of 

^  this title, and who is not otherwise entitled to appeal such 

action to the Civil Service Commission, is entitled to appeal 

^  such action to the Commission if the employee submits the 

^  appeal in writing within a reasonable time after receipt of 

^  notice of such action. Under regulations prescribed by the

231
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 ̂ Commission, the employee is entitled to appear personally

2 or through a representative of his choice. The Commission, 

g after investigation and consideration of the evidence sub- 

 ̂ mitted, shall submit its findings and recommendations to

5 the administrative authority and shall send copies of the 

g findings and recommendations to the appellant or his rep

ly xesentative. The administrative authority shall take the coi:- 

g rective action that the Commission finally recommends, 

g “ (b) Under such regulations as the President may prer

20 scribe, an employee of the Central Intelligence Agency,-

12 National Security Agency, or the Federal Bureau of In-

22 vestigation against whom any action is taken for suspen-

23 sion, removal, or reduction in rank or pay in violation of

14 section 74^7 7171 of this title is entitled to appeal such

15 action solely to the President, or to an appropriate designee

16 of the President, whose findings and recommendations shall

17 be final and conclusive. ‘

18 “ §7173. Regulations

19 “The Civil Service Conunission shall prescribe regula-

20 tions necessary to carry out the purposes of this subchapter,

21 except section 7172 (b) of this title.” .

22 (b) The analysis of chapter 71 of title 5, United

23 States Code, is amended by adding the following at the end

24 thereof:
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1 “ SUBCHAPTER III-EMPLOYEE BIGHTS BIG H T

2 TO R EPRESEN TATIO N

“Sec.
"7171. Right to representation during questioning.
‘7172. Eight to appeal.
“7173. Itegulations.”.

3 Sec. 2. The amendments made by the first section of this

4 Act shall take effect on the ninetieth day beginning after the

5 date of enactment of this Act.
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95t h  c o n g r e s s
1st S ession H.R.9094

IN THE HOUSE OF REPRESENTATIVES
S e p te m b e r  14,1977

Mr. C l a y  (for himself and ]\Ir. F ord of Michigan) introduced the following 
bill; which was referred to the Connnittee on Post Office and Civil Service

A BILL
To provide for improved labor-management relations in the 

Federal Service, and for other purposes.

1 Be it enacted by the Seriate and House of Representor

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the “ Federal Service Labor-

4 Management Act of 1977” .

5 Sec. 2. ^  much of subpart F of part III  of title 5,

6 United States Code, as precedes subchapter II of chapter 71

7 thereof is amended to read as follows:
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1 **Subpart F—^Labor-Management and Employee
2 Relations
3 “Chapter 71—LABOR-MANAGEMENT RELATIONS

“STJBCHAPTER I—GENERAL PROVISIONS
“Sec.
“7101. Findings and purpose.
“7102. Employees’ rights.
“7103. Definitions.
“7104. Federal Labor Relations Authority.
“7105. Power and duties of the Authority.

“SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES 
AND LABOR ORGANIZATIONS

“Sec.
“7111. Exclusive recognition of labor organizations.
“7112. National consultation rights.
“7113. Representation rights and duties.
“7114. Establishment of Pay, Benefits and Classification of Federal Em

ployees.
“7116. Federal Employees Pay and Benefits Committee, and Arbitration 

Board on Federal Employees Pay and Benefits.
“7116. Allotments to representatives.
“7117. Unfair labor practices.
“7118. Prevention of unfair labor practices.
“7119. Negotiation impasses; Federal Service Impasses Panel.
“7120. Standards of conduct for labor organizations.

“SUBCHAPTER III—GRIEVANCES, APPEALS, AND 
REVIEW

“Sec.
“7121. Appeals from adverse decisions.
“7122. Grievance procedures.
“7123. Exceptions to arbitral awards.
“7124. Judicial review.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER 
PROVISIONS

“Sec.
“7131. Reporting requirements for standards of conduct.
“7132. Official time.
“7133. Subpoenas.
“7134. Compilation and publication of data.
“7135. Funding.
“7136. Issuance of regulations.
“7137. Continuation of existing laws, recognitions, agreements, and pro

cedures.
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1 “ SUBCHAPTER I—GENERAL PROVISIONS

2 "§7101. Findings and purpose

3 “ (a) The Congress finds that experience in both pri-

4 vate and public employment indicates that the statutory

5 protection of the right of employees to organize, bargain

6 collectively, and participate through labor organizations of

7 their own choosing in decisions which affect them safeguards

8 the public interest and contributes to the effective conduct

9 of public business. Such protection facilitates and encourages

10 the amicable settlement of disputes between employees and

11 their employers involving terms and conditions of employ-

12 ment and other matters of mutual concern. Therefore, labor

13 organizations and collective bargaining in the Federal Serv- 

ice are m the public interest.

“ (b) It is the purpose of this chapter to prescribe 

certain rights and obUgations of the employees of the Fed- 

eral Government and to establish procedures which are 

designed to meet the special requirements and needs of the

19 Federal Government.

20 “§7102. Employees’ rights

21 “ (a) Each employee shall have the right to form, join,

22 or assist any labor organization, or to refrain from such ac-



238

4
1 tivity, freely aad without fear of penalty or reprisal, and

2 each such employee shall be protected in his exercising of

3 such right Except as otherwise provided under this chapter,

4 such right includes the right to act for the organization in

5 the capacity of a representative and the right, in sudi

6 capacity, to present the views of the organization to agency

7 heads and other officials of the executive branch of the

8 Government, the Congress, or other appropriate authorities;

9 and to bargain collectively over the terms and conditions of

10 employment and other matters of mutual concern relating

11 to employment through representatives of their own choosing

12 and to engage in other lawful activities for the purpose of

13 establishing, maintaining, and improving terms and condi-

14 tions of employment and other matters of mutual concern

15 relating to employment.

16 (b) Any employee who is a member of and adheres to

17 established and traditional tenets or teachings of a bona Me

18 religion, body, or sect which has historically held conscien-

19 tious objections to joining or financially supporting labor

20 organizations shall not be required to financially support any

21 labor organization as a condition of employment; except that

22 such employee may be required, in lieu of dues, to pay sums

23 equal to such dues and initiation fees to a nonreli^ous chari-

24 table fund exempt from taxation under section 501 (c) (3) of

25 the Internal Revenue Code of 1954, chosen by such em-
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 ̂ ployee from a list of at least three such funds, designated in

2 a contract between such an agency and a labor organization,

2 or if the contract fails to designate such funds, then to any

 ̂ such fund chosen by the employee,

g "§7103. Definitions; application

g “ (a) For the purpose of this chapter—

rj “ (1) ‘person’ means an individual, labor organiza-

g tion, or agency covered by this chapter;

9 “  (2) ‘employee’ means an individual-

10 “  (A) employed in an agency;

11 “  (B) employed in a nonappropriated fund in-

12 strumentality described in section 2105 (c) of this

13 title;

14 “  (0) employed in the Veterans’ Canteen Serv-

15 ice, Veterans’ Administration, described in section

16 5102(c) (14) of this title; or

17 “  (D) who was an employee (as defined under

18 subparagraph ( A ) , ( B ) , or (0) of this para-

19 graph) and was separated from service as a con-

20 sequence of, or in connection with, an unfair labor

21 practice under section 7117 of this title;

22 but does not include—

23 “ (i) an alien or noncitizen of the United States

24 -who occupies a position outside the United States;
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“  (ii) a member of the uniformed military

2 services;

3 “  (iii) for the purposes of exclusive recognition

4 or national consultation rights (except as author-

5 ized under the provisions for this chapter), a super-

6 visor or a management official; or

7 “  (iv) an individual employed by the Govern-

8 ment of the District of Columbia, the Tennessee

9 Valley Authority, or the United States Postal

10 Service;

11 “ (3) ‘agency’ means any Executive agency, as

12 defined in section 105 of this title, the Library of Con-

13 gress, the Government Printing Office, and the Postal

14 Rate Commission;

15 “  (4) ‘labor organization’ means an organiza-

16 tion composed in whole or in part of employees of an

17 agency, in which employees participate and pay dues,

18 and which has as its primary purpose the dealing with

19 an agency concerning grievances and the formulation

20 and implementation of matters affecting conditions of

21 employment, except that such term does not include—

22 “ (A) an organization whose basic purpose is

23 purely social, fraternal, or limited to special interest

24 objectives which are only incidentally related to

25 matters affecting conditions of emplojonent;
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1 “ (B) an organization which, by ritualistic

2 practice, constitution, bylaws, tacit agreement

3 among its members, or otherwise, denies member-

4 ship because of race, color, creed, national origin,

5 sex, age, or preferential or nonpreferential civil

6 service status; or

7 “ (C) an organization sponsored by an agency

8 or by any part of an agency;

9 “ (5) ‘affiliate’ means, when used with respect to

10 a labor organization, any national or international union,

11 federation, council, or department, or other organization

12 in which such labor organization is represented or with

13 which such labor organization is affiliated;

“  (6) ‘Authority’ means the Federal Labor Rela- 

tions Authority established by section 7104(a) of this 

title;

“ (7) ‘Panel’ means the Federal Service Impasses 

Panel established by section 7119 (c) of this title;

19 “  (8) ‘Board’ means the Arbitration Board on

20 Federal Employees Pay established by section 7115 (c)

21 of this title;

22 “  (9 ) ‘Committee’ means the Federal Employees 

Pay and Benefits Committee established by sec-23

24 tion 7115(a) of this title;
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2 “ (1 0 ) ‘agreement’ means an agreement entered

2 into as a result of collective bargaining pursuant to the

3 provisions of this chapter;

4 “ (1 1 ) ‘grievance’ means any complaint by any

5 person—

0 “  (-A.) concerning any matter relating to the

7 employment of such person with an agency;

8 “ (B) concerning the effect or interpretation,

9 or a claim of breach, of an agreement; or

10 “  (C) concerning any claimed violation, mis-

11 interpretation, or misapplication of law, rule, or

12 regulations, affecting conditions of employment;

13 “  ( 1 2 ) ‘supervisor’ means any employee having au-

14 thority in the interest of an agency to hire, direct,

15 assign, promote, reward, transfer, lay off, recall, suspend,

16 discipline, or discharge other employees, or to adjust

17 their grievances, or to effectively recommend such action

18 if in connection with the foregoing the exercise of such

19 authority is not merely routine or clerical in nature but

20 calls for the consistent exercise of independent judg-

21 ment, except that with respect to firefighters and nurses,

22 the term ‘supervisor’ shall include only those employees

23 who devote a preponderance of his time to one or more

24 of the above specified acts of authority;
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1 “ (13) ‘management official’ means an individual

2 who formulates, d«termines, or influences, or effectuates

3 policies of an agency;

4 “ (14) ‘collective bargaining’ or ‘bargaining’ means

5 the performance of the mutual obligation of the repre*

6 sentatives of the agency and the exclusive representa-

7 tive to meet at reasonable times and to confer, consult,

8 and bargain in a good-faith effort to reach agreement’

9 with respect to the terms and conditions of employment-

10 and other matters of mutual concern relating thereto,

11 and to execute, if requested by either party, a written

12 document incorporating any agreements reached, but

13 such obligation does not compel either party, to agree

14 to a proposal or to make a concession. The duty to bar-

15 gain shall extend to matters whidi are or may be the

16 subject of any rule or regulation. The agency may not

17 make or apply rules or regulations which restrict the

18 scope of collective bargaining permitted by this chapter

19 or which are in conflict with any agreement negotiated

20 under this chapter;

21 “ (15) ‘confidential employee’ means an employee

22 who acts in a confidential capacity to a person who for-

23 mulates or effectuates management policies in the field

24 of labor relations;
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“  (16) ‘conditions of employment’ means personnel

2 policies, practices, and matters affecting working condi-

3 tions, including—

 ̂ “ (A) pay practices;

g “ (B) work hours and schedules;

g “ (C) overtime practices;

,j “ (D) safety;

g “  (E) promotion procedures and assignment,

g transfer, detail, leave, and reduction-in-force prac

tices ;

“ (S’ ) seniority;

12 “ procedures for taking disciplinary actions;

13 “ (H) grievance and appeal procedures;

14 “ (I) contracting out;

15 “ (J) use of military personnel;

16 “  (K) training; and

17 “ (Ij) travel and per diem;

18 but does not include policies, practices, and matters

19 relating to—

20 “ (i) discrimination in employment because

21 of race, color, religion, sex, age, or national origin;

22 “ (ii) political activities prohibited under sub-

23 chapter III of chapter 73 of this title; or

24 “ (iii) provisions of Federal law, which affect
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working conditions, which apply to both public and

2 private employers, and which are not negotiable

g under collective bargaining agreements with private

 ̂ employers;

g “ (17) ‘professional employee’ means—

g “ (A) an employee engaged in the performance

ij of work—

g “ (i) requiring knowledge of an advanced

9 type in a field of science or learning customarily

10 acquired by a prolonged course of specialized

11 intellectual instruction and study in an institu-

12 tion of higher learning or a hospital (as distin-

13 guished from knowledge acquired by a general

14 academic education, or from an apprenticeship,

15 or from training in the performance of routine

16 mental, manual, mechanical, or physical activi- 

ties);

“ (ii) requiring the consistent exercise of

19 discretion and judgment in its perionnance;

20 “  (iii) which is predominantly intellectual

21 and varied in character (as distinguished from

22 routine mental, manual, mechanical, or physi-

23 cal work) ; and

24 “  (iv) which is of such character that the
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1 output produced or the result accomplished by

2 such work cannot be standardized in relation

3 to a given period of time; or

4 “ (B) an employee who has completed the

5 courses of specialized intellectual instruction and

6 study described in subparagraph (A) of this para-

7 graph and is performing related work under the

8 direction or guidance of a professional person to

9 qualify himself to become a professional employee;

10 “ (18) ‘exclusive representative’ means any labor

11 organization which has been—

12 “ (A) selected or designated pursuant to the

13 provisions of section 7111 of this title as the repre-

14 sentative of the employee in an appropriate collec-

15 tive bargaining unit; or

16 (B) recognized by an agency before the effec-

17 tive date of this chapter as the exclusive representa-

18 tive of the employee in an appropriate collective

19 bargaining unit—

20 “ î) on the basis of an election, or

21 “  (ii) on s-ny basis other than an election;

22 “ (19) ‘firefighter’ includes any employee engaged

23 in the performance of woi’k directly connected with the

24 control and extinguishment of fires or the maintenance

25 and use of firefighting apparatus and equipment;
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jL “ (20) ‘educational employee’ includes any em-

2 ployee of a school system, college, or university, who—

3 “ (A) has regular contact with students;

4 “ (B) participates in the development, imple-

5 mentation, or evaluation of an educational program;

6 or

7 “ (C) is otherwise involved in the teaching-

8 learning process;

9 “ (21) ‘alternate labor organization’ means a labor

10 organization which was in existence before July 1,

11 1971, which has historically represented both Federal

12 and Postal employees on a nation-wide basis, and which,

13 on the date of the enactment of this chapter, represents

14 on an exclusive basis not more than 1,500 employees;

15 and

16 “ (22) ‘dues’ means dues, fees, and assessments.

17 “ (b) This chapter does not authorize participation in

18 ihe management of a labor organization or acting as a r^ -

19 resentative of such an organization by a management official

20 or a supervisor, except as specifically provided in this chap-

21 ter, or by an employee if the participation or activity

22 would result in a conflict or apparent conflict of interest or

23 would otherwise be incompatible with law or witli the oflicaal

24 duties of the employee.

50-952 0 79 18
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X “§ 7104. Federal Labor Relations Authority

2 - ‘-{^) There is established the Federal Labor Relations

3 Authority.

4 “ (b) The Authority shall be composed of a Chairman

5 and two other members. Not more than two of the members

0 shall be members of the same political party. A member shall

7 not engage in any other business or employment.

8 “ (c) Members of the Authority shall be appointed by

9 the President, by and with the advice and consent of the Sen-

10 ate. Authority members shall be eligible for reappointment.

11 The President shall designate one member to serve as Chwr-

12 man of the Authority.

13 “ (d) One of the original members of the Authority 

14. shall be appointed for a term of 1 year, one for a term of 3

15 years, and the Chairman for a term of 5 years. Thereafter,

16 each member shall be appointed for a term of 5 years. Not-

17 withstanding the preceding provisions of this subsection, the 

ig term of any member shall not expire before the earlier of (1) 

29 the date on which his successor takes office, or (2) the

20 last day of the Congress beginning after the date his term

21 of office would (but for this sentence) expire. An individual

22 chosen to fill a vacancy, shall be appointed for the unexpired

23 term of the member he replaces. Any member of the

24 Authority may be removed by the President only for neglect

25 of duty or malfeasance in office.
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1 “ (e) A vacancy in the Authority shall not impair the

2 right of the remaining members to exercise all of the powers

3 of the Authority.

4  “ (f) The Authority shall make an annual report to the

5 President for transmittal to the Congress, which shall include

6 information as to the cases it has heard and the decisions it

7 has rendered.

8 “ (g) There shall be a General Counsel of the Authority

9 who shall be appointed by the President by and with the

10 advice and consent of the Senate for a term of 5 years. The

11 General Counsel shall be authorized to investigate alleged

12 violations of this chapter, to file and prosecute complaints

13 filed under this chapter, to intervene before the Au&ority

14 in proceedings brought under section 7117 of this title. He

15 shall have direct authority over, and responsibility for, all

16 field employees of the General Counsel in the re^onal oflBces

17 of the Authority. The General Counsel shall exercise such

18 other powers as the Authority may prescribe. If a vacancy

19 occurs in the Office of General Counsel, the President shall

20 promptly designate an Acting General Counsel and shall

21 submit a nomination for a replacement to Congress within 40

22 days after the vacancy has occurred, unless Congress shall 

-23 have adjourned before ihe expiration of such 40-day period,

24 in which , case the President shall submit a nomination not

25 later than 10 days after Congress reconvenes.
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1 “§ 7105. Powers and duties of the Authority

2 “  (a) The Authority shall provide leadei-ship in estab-

3 lishing labor-management relations policy and guidance un-

4 der this chapter, and, except as otherwise provided, shall be

5 responsible for carrying out the purposes of this chapter.

6 “ (b) The Authority shall adopt an official seal which

7 shall be judicially noticed.

8 “ (c) The principal office of the Authority shall be in

9 the District of Columbia but it may meet and exercise any

10 or all of its powers at any time or place. Subject to subsection

11 (g) of this section, the Authority may, by one or more of its

12 members or by such agents as it may designate, make any

13 inquiry necessary to carry out its duties wherever persons

14 subject to this chapter are located. A member who par-

15 ticipates in such inquiry shall not be disqualified from later

16 participating in a decision of the Authority in the same case.

17 “ (d) The Authority shall appoint an Executive Direc-

18 tor, such attorneys, regional directors, administrative law

19 judges, and other employees as it may from time to time find

20 necessary for the proper performance of its duties,

21 “ (e) (1) The Authority may delegate to its regional

22 directors its powers under section 7111 of this title to deter- 

23- mine the uQit appropriate for the purpose of collective bar-

24 gaining, to investigate and provide for hearings, to determine
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1  whether a questioix of representation exists and to direct an

2 election, conduct a secret ballot election, and certify tjie

3 results tlaereof, except that upon the filiag of a request ithere-

4 for with the Auth<Hity by any interested person, the Aji-

5 thority may review any action of the regioinaJ director, dele- 

G gated to him uxider this paragraph, but such review shdl n«t,

7 unless specifically ordered by the Authority, opewte as a

8 stay of any action taken by the r^onal director.

9 “ (2) The Authority may delegate to an â yeaini&trative

10 law judge its powers under section 7116 of this title to deter-

11 mine whether any person has engaged ia an unfaur labor

12 practice. The Authority may review any action of an ad-

13 Boinistrative law judge delegated to him under his pai»-

14 graph, but such review shall not, unless specifbeally ordeued

15 by the Authority, <^rate as a stay of any actiofi taken jby

16 the administa»tive law judge.

17 “ (f) If the Authority exercises fthe power ^{®ted

18 subsection (e) of this section to delep,te its powers to

19 regional director or administrative law judge, it joaay, up«a

20 application by any interesyfced person, review, and upon sutii

21 review, modify, affirm, or reverse, the decision, isertificatiw^

22 .or order of & regional diireotw: or administrafiye law judge if

23 it ^lite^es substantial .qaesti<»is law or iact bav0  bo^

251
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1 ■ raised. In the event that the Authority does not undertake

2 to grant review within 60 days after a request for review

3 is filed, the decision of such regional director or administra-

4 tive law judge shall become the decision of the Authority.

5 “ (g) All of the expenses of the Authority, including all

6 necessary traveling and subsistence expenses outside the

7 District of Columbia incurred by members, employees, or

8 agents of the Authority under its orders, shall be allowed and

9 paid on the presentation of itemized vouchers therefor

10 approved by the Authority or by any individual it designates

11 for that purpose.

12 “ (h) In order to carry out its functions under this chap-

13 ter, the Authority may hold hearings, subpoena witnesses,

14 administer oaths, and take the testimony or deposition of any

15 person under oath, and in connection therewith, may issue

16 subpoenas requiring the production and examination of any

17 books or papers, including those of the Federal Government

18 to the extent otherwise available under law, relating to any

19 matter pending before it and to take such other action as

20 may be necessary to carry out the purpose of this chapter.

21 ‘ SUBCHAPTER II-llIG H T S AND DUTIES OF

22 ‘ AGENCIES AND LABOR ORGANIZATIONS

23 ‘'§7111. Exclusive recognition of labor organizations

24 “  (a) Exclusive recognition shall be granted to a labor

25 organization which has been selected by a majority of em-
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1 ployees in an appropriate unit who participate in the elec-

2 tion in conformity with the requirements of this chapter.

3 “ (b) Exclusive recognition shall not be accorded to a

4 labor organization if—

5 “ (1) the Authority determines the labor organiza-

6 tion is subject to corrupt influences or influences opposed

7 to democratic principles;

8 “ (2) a petition is filed pursuant to subsection (c)

9 which is not supported by credible evidence demon-

10 strating that at least 30 percent of the employees in

11 the collective bargaining unit described therein wish to

12 be represented for the purpose of collective bargaining

13 by the organization seeking recognition;

14 “ (3) there is currently in effect a lawful written

15 collective bargaining agreement between such employer

16 and a labor organization other than the petitioner

17 covering any employees included in the unit described in

18 the petition, unless such agreement has been in effect for

19 more than 8 years, or unless the request for recognition

20 is filed during the 4-month period which begins on the

21 180th day before the expiration date of such agreement;

22 “ (4) during the previous 12 calendar months, a

23 labor organization other than the petitioner, or other

24 than the labor organization challenged if the petition is

25 filed pursuant to subsection (c) (1), has been lawfully

253
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1 certified as the exclusive representative of any employees

2 included in the unit described in petition; or

3 “ (5) the Authority has, within the previous 12

4 calendar months, conducted a secret ballot election

5 involving any of the employees and a majority of the

6 valid ballots cast chose not to be represented by any

7 labor organization.

8 “ (c) (1) If a petition has been filed with the Au-

9 thoiity—

10 “ (A) by any person alleging that 30 percent of the

11 employees in the appropriate unit (i) wish to be repre-

12 sented for collective bargaining by an exclusive repre-

13 sentative, or (ii) allege that the exclusive representative

14 is no longer the representative of the majority of the

15 employees in the unit; or

16 “  (B) by any person seeking claiifioation of, or an

17 amendment to, an existmg certification;

18 the Authority shall investigate such petition, and if it has

19 reasonable cause to believe that a question of representation

20 exists, it shall provide for an appropriate hearing on the

21 record upon due notice. Except as provided under subsec-

22 tion (f) of this section, if the Authority finds upon the

23 record of such hearing that such a question of representation

24 exists, it shall conduct an election by secret ballot and shall

25 certify the results thereof. An election shall not be con-
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1 ducted in any unit or in any subdivision thereof within which,

2 in the preceding 12 calendar months, a valid election has

3 been held.

4 “ (2) If, at the end of 45 days following the date

5 the petition is filed, there are unresolved issues concem-

6 ing the unit appropriate for the purposes of collective

7 bargaining, the eligibility of challenged voters, or othea*

8 matters, the Authority shall direct an election by secret

9 ballot in the unit then sought by the petitioner and an-

10 nounce the results thereof. The Authority then shall ex-

11 pedite the resolution of the disputed issues relating to the

12 election conducted in accordance with the preceding sen-

13 tence. If the Authority determines that the unit sought

14 by the petitioner is appropriate, and that the challenged

15 ballots will not affect the outcome of such electi(»i, the 

Authority shall certify the results of such election. If the 

Authority determines that the unit sought by the petitioner 

is not appropriate, or that the challenged ballots will affect 

the outcome of the election, it shall direct a new election by

20 secret ballot and shall certify the results thereof.

21 “ (d) A labor organization which—

22 “ (1) has been designated by at least 10 percent

23 of the employees in the unit;

24 “ (2) has submitted a valid copy of a current or

25 recently expired agreement for the unit; or
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1 “ (3) has submitted other evidence that it is the

2 exclusive representative of the employees involved;

3 may intervene with respect to a petition filed under sub-

4  section (c) of this section and shall be placed on the ballot

5 of any election ordered to be held under such subsection (c ) .

6 “ (e) The Authority shall determine who is eligible to

7 vote in the election and shall establish rules governing the

8 election which shall include provisions allowing each em-

9 ployee eli^ble to vote the opportunity to choose—

10 “  (1) the labor organization he wishes to represent

11 him from those on the ballot, or

12 “  (2) not to have representation by a labor organi-

13 zation.

In any election in which no choice on the ballot receives

15 a majority, a runoff election shall be conducted between

16 the two choices receiving the largest number of votes. A 

1'̂  labor organization which receives the majority of the votes

18 cast in an election shall be certified by the Authority as the

19 exclusive representative.

20 “  (f) The Authority may certify a labor organization

21 as an exclusive representative—

22 “ (1) if it determines that the conditions for a free

23 and untrammeled election under this section cannot be

24 established because an agency has engaged in or is en-
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1 gaging in an action described in section 7117 of this

2 title ; or

3 “ (2) upon the petition of such labor organization,

4 if, after investigation, the Authority is satisfied that—

5 “  (A) the labor organization represents a ma-

6 jority of employees in an appropriate unit;

7 “ (B) such majority status was achieved with-

8 out the benefit of an action described in section

9 7117 of this title; and

10 “ (0) no other person has filed a petition for

11 recognition under subsection (c) of this section or

12 a request for intervention under subsection (d) of

13 this section, or no other question of representation 

exists in the appropriate unit,

15 » ffjig Authority shall decide in each case ■whether, 

in order to insure employees the fullest freedom in exercising 

the rights guaranteed under this chapter, the unit to be es-
18 tablished will be on an agency, plant, installation, functional,

or other basis which will insure a clear and identifiable com-
20 •  •munity of interest among the employees concerned and will
21 promote effective dealings and efiiciency of agency opera- 

tions.
23 . .“ (h) A unit shall not be established solely on the basis
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1 of the extent to which employees in the proposed unit have

2 organized, nor shall a unit be established if it includes—

3 “ (1) any management official or supervisor, except

4 as provided under section 7137 (a) of this title or except

5 that— ŵith respect to firefighters and nurses, a unit that

6 includes both supervisors and nonsupervisors may be

7 considered appropriate; and

8 “ (2) a confidential employee;

9 “ (3) an employee engaged in personnel work in

10 other than a purely clerical capacity;

11 “ (4) an employee engaged in administering the

12 provisions of this chapter;

IS "  (5) both professional and nonprofessional employ-

ees, unless a majority of the professional employees vote 

for inclusion in the unit;

“ (6) any employee engaged in intelligence, inves- 

tigative, or security functions of any agency which di- 

rectiy affect national security; or

“  (7) any employee primarily engaged in investiga- 

tion or audit functions relating to the work of an agency’s 

officers or employees whose duties directly affect the in- 

temal security of that agency but only if such functions 

are undertaken to insure that such duties are discharged

24 honestly and with integrity.
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1 (i) Two or more units for which a labor organization

2 holds exclusive representation within an agency by reason

3 of elections by more than half of the total number of em-

4 ployees within such units shall be consolidated into a

5 single larger unit if the Authority deems the larger unit

6 to be appropriate. The Authority shall certify the labor

7 organization as the exclusive representative in such new

8 unit.

9 “ (j) In the case of tiie reorganization of one or more

10 units for which, before the reorganization, labor or;ganization

11 was certified as the exclusive representative of any sueh unit,

12 sueh labor organization shall continue to be the exclusive

13 representative for such unit until new elections are held or a 

period of 45 days has elapsed, whichever first occurs,

15 “ {^) Any labor organization described in paragraph 

(ii) of section 7103 (a) (17) (B) of this title may petition 

for an election for the determination of such organization as 

the exclusive representative of any unit.

19 “ (1) A labor organization seeking exclusive recognition

20 shall submit to the Authority and the agency a roster of its

21 officers and representatives, a copy of its constitution and

22 bylaws, and a statement of its objectives.

23 “  (m) Nothing in 1:his section shall be construed to pro-

24 hibit the waiving of hearings by stipulation for the purpose
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1 of a consent election in conformity with regulations and rules

2 or decisions of the Authority.

3 “§ 7112. National consultation rights

4 “  (a) A labor organization which has been granted ex-

5 elusive recognition below the agency level as the representa-

6 tivo of a substantial number of employees of the agency shall

7 be granted national consultation rights in accordance with

8 criteria prescribed by the Authority. The provisions of this

9 section shall not apply to any agency in which exclusive

10 recognition on an agency basis is in effect. National consul-

11 tation rights shall terminate when the labor organization no

12 longer meets the criteria of the Authority. Any issue as to a

13 labor organization’s eligibility for, or continuation of, national

14 consultation rights shall be subject to review by the

15 Authority.

16 “  (b) A labor organization having national consultation

17 rights shall be informed of proposed changes in conditions of

18 employment and shall be pennitted reasonable time to

19 present its views and to initiate proposals. Such proposals

20 shall receive consideration by the agency before final action

21 is taken, and the agency shall provide a written statement of

22 the reasons for its actions.

23 “§ 7113. Representation rights and duties

24 “ (a) When a labor organization has been accorded

25 exclusive recognition, it is the exclusive representative of
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1 employees in the unit and is entitled to act for and negotiate

2 agreements covering all employees in the unit. It is respon-

3 sible for representing the interests of all employees in the

4 unit without discrimination and without regard to labor

5 organization membership. The labor organization shall be

6 given the opportunity to be represented at discussions be-

7 tween management and employees or representatives con-

8 ceming grievances, personnel policies and practices, discus-

9 sions between an employee and a representative of an agency

10 where the employee reasonably believes he may be the sub-

11 ject of disciplmary or adverse action, or other matters affect-

12 ing general working conditions of employees in the unit. The

13 agency and labor organizations, through appropriate repre-

14 sentatives, shall meet and negotiate in good faith for the

15 purpose of arriving at an agreement. The right of an exclu-

16 sive representative shall not be construed to deprive an

17 employee from appointing a representative other than an

18 exclusive representative of the employee’s own choosing in

19 any appeal action other than one negotiated pursuant to

20 this chapter.

21 “  (b) The duty of an agency (or a part thereof) and a

22 recognized labor organization to negotiate in good faith shall

23 include the obligation—

24 “ (1) to approach the negotiations with a-sincere

25 resolve to reach an agreement;
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1 “  (2) to be represented at the negotiations by duly

2 authorized representatives prepared to discuss and nego-

3 tiate on all matters affecting conditions of employment;

4 “ (3) to meet at reasonable times and convenient

5 places as frequently as may be necessaiy and to avoid

6 unnecessaty delays;

7 “ (4) to furnish in the case of information to be

8 furnished by an agency, to the other party, upon request,

9 data normally maintained in the regular course of busi-

10 ness, reasonably available and necessary for full and

11 proper discussion, understanding, and negotiation of sub-

12 jects within the scope of collective bargaining; and

13 “  (5) if an agreement is reached, to execute upon

14 request a written document embodying the agreed terms,

15 and to take such steps as are necessary to implement the

16 agreenient.

17 “  (c) An employee, within a unit with respect to which

18 a labor organization is an exclusive representative described

19 in section 7103(a) (18) (B) (ii) of this title, may appoint

20 an alternate labor organization as his representative m appeal

21 actions other than appeal actions negotiated pursuant to this

22 chapter. Any such appointment may not be revoked for the

23 one-year period beginning on the date of such appointment

24 t>T durilig any apped action under this subsection. During 

25, any proceeding in connection with any such appeal action,
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the labor organization -which is the exdnsive representative

2 of such unit may have representatives present.

3 “  (d) In all aspects of the collective-bargaining relation-

4 ships and the rights of any person established under or pur-

5 suant to this chapter, including the negotiation and adminis-

6 tration of agreements, a person shall be governed by—

7 “ (1) applicable laws; and

8 “ (2) the terms of a controUmg agreement at a

9 higher agency level.

10 “§ 7114. Establishment of pay, benefits, and classification

1 1  of Federal employees

12 “ (a) It is the policy of Congress that the fixing of Fed-

13 eral employees pay and benefits under statutory pay and

14 benefits systems be based on the principles that—

15 “ (1) there be equal pay and benefits among Fed-

16 eral employees for those performing substantially equal

17 work;

18 “  (2) pay and benefits distinctions be maintained m

19 keeping with work and performance distmclions;

20 “  (3) total pay and benefits be comparable with pri-

21 vate enterprise pay and benefits rates for the same levels

22 of work; and

23 “ (4) pay and benefits levels for the statutory pay

24 and benefits systems be interrelated.

25 “ (b) The pay and benefits of each statutory pay and

5 0 -9 5 2  0 79 19
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1 benefits system shall be fixed and adjusted in accordance

2 with the principles under subsection (a) of this section and

3 implementation pursuant to the provisions of this section.

4 (c) For the purpose of this subchapter, ‘statutory pay

5 and benefits system’ means a pay and benefits system

6 under—

7 “ (1) subchapter III of chapter 53, relating to the

8 General Schedule; and

9 “ (2) chapter 73 of title 38, relating to the Depart-

10 ment of Medicine and Surgery, Veterans’ Administra-

11 tion.

12 “  (d) In order to carry out the policy stated in section

13 7114 (a) of this title, the President shall—

“ (1) direct the Chairman of the Civil Service Com- 

mission. Secretary of Labor, and Director, Office of Man- 

agement and Budget to serve as his agent and to pre- 

pare in conjunction with the Federal Employees Pay 

and Benefits Committee an annual report which shall 

include joint recommendations for appropriate adjust- 

ments in rates of pay and benefits. The joint recom- 

mendations shall be based upon—

“ (A) the factors contained in section 7114(a) 

of this title;

“  (B) a comparison of the rate of total pay and
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1 benefits of the statutory pay and benefits system

2 with the rates of pay and benefits for the same

3 levels of work m private enterprise as determined

4 on the basis of appropriate annual surveys that shall

5 be conducted by the Bureau of Labor Statistics and

6 completed by May 1 of the applicable year; and

7 “  (C) the recommendations of the Federal Em-

8 ployees Pay and Benefits Committee;

9 “  (2) adjust, effective as of the beginning of the

10 first applicable pay period commencing on or after

11 October 1 of the applicable year, the rates of pay and

12 benefits of each statutory pay and benefits system in

13 accordance with the joint recommendations of the agent

14 and the Federal Employees Pay and Benefits Commit-

15 tee or the recommendation of the Arbitration Board

16 on Federal Employees Pay and Benefits, or both. The

17 rates of pay and benefits that take efJect under this sec-

18 tion shall modify, supersede, or render inapplicable, as

19 the case may be, to the extent inconsistent therewith all

20 provisions of law enacted before the effective date of

21 such adjustments; and

22 “ (3) transmit to Congress a report of the pay

23 adjustment, together with a copy of the joint recom-

24 mendations submitted by the Agent and the Federal
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1 Employees Pay and Benefits Committee and the

2  recommendations of the Arbitration Board on Federal

3 Employees Pay and Benefits.

4 “  (®) III carrymg out the functions set forth in subsection

5 (S') (2) of this section, the President's agent and the Fed-

6 era! Employee Pay and Benefits Committee shall—

7 “ (1) meet at reasonable times in an attempt to

8 develop joint recommendations on rates of total pay and

9 benefits that should be made to achieve comparability

10 between those rates of pay and benefits and the rates of

11 pay and benefits for the same levels of work in private

12 enterprise;

13 (2) develop joint recommendations concerning—

(-^) the scope and coverage of the annual

15 survey conducted by the Bureau of Labor Statistics

16 under section 7114 (a) (2) (A) of this title, includ- 

ing the occupations, establishment sizes, industries, 

3'Hd geographical areas to be surveyed;

* (®) the validity of the technique used in com-

20 paring pay and benefits made between Federal

21 employees and employees in private enterprise;

22 ‘ ‘ (C) the amount employees should be paid

23 above the statutory pay and benefits levels when it 

2  ̂ is determined that the employees in one or more
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1 areas or locations are above the statutory pay and

2 benefits levels in other locations or areas; and

3 “ (D) the process to be used in comparing the

4 rates of pay and benefits of the statutory pay and

5 benefits system with the rates of pay and benefits

6 for the same levels of work in private enterprise;

7 “ (3) submit all joint recommendations to the Presi-

8 dent by June 15 of the applicable year;

9 “ (4) submit all matters on which a joint recommen-

10 dation is not obtained to the Federal Mediation and

11 Conciliation Service who shall provide assistance in ob-

12 taining joint recommendations to be submitted to the

13 President by June 30 of the applicable year; and

“ (5) submit all matters on which a joint recommen- 

dation is not obtained by July 1 of the applicable year 

to the Arbitration Board on Federal Employees Pay 

and Benefits.

“ (f) (1) If the President agrees with the joint recom- 

mendation of the Federal Employees Pay and Benefits Com-

20 mittee and the agent or the recommendations of the Ar- 

bitration Board on Federal Employees Pay and Benefits, or

22 both, the President shall prepare and transmit to Congress

23 before September 1 a report indicating his acceptance to-

24 gether with the reasons therefor.
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1 “ (2) A report transmitted by the President under Para- 

? graph (1) of this subsection becomes effective on the first

3 day of the first applicable pay period commencing on or after

4 October 1 of the applicable year unless before the end of the

5 first period of 30 calendar days of continuous session of Con-

6 gress after the date on which the report is submitted, both

7 Houses adopt a resolution rejecting the report, at which time

8 the rates of pay and benefits shall remain fixed for a period

9 of 1 year.

10 “ (g) (1) If tiie President disagrees with the joint rec-

11 ommendation of the Federal Employees Pay and Benefits

12 Committee and the agent or the recommendations of the Ar-

13 bitration Board on Federal Employees Pay and Benefits and 

declares a national emergency, or declares that economic con- 

ditions are such that the recommendations should not be

16 accepted, the President shall prepare and transmit to Con- 

gress before September 1 of that year a report which con- 

tains the joint recommendations of the Federal Employees

19 Pay and Benefits Committee and the agent and the rec-

20 ommendations of the Arbitration Board on Federal Employ-

21 ees Pay and Benefits together with such alternative plan with

22 respect to a pay and benefits adjustment as he considers

23 appropriate, together with the reasons therefor.

24 “ (2) A report transmitted by the President under para-



269

35

1 graph (1) of this subsection becomes effective on the first

2 applicable pay period commencing on or after October 1

3 of the applicable year unless before the end of the first pe-

4 riod of 30 calendar days of continuous session of Congress

5 after the date on which the report is submitted, both Houses

6 adopt a resolution accepting the alternative plan so recom-

7 mended and submitted, in which case the pay adjustments

8 for the statutory pay benefits systems shall be made effective

9 as provided by subsection (o) of this section. The continuity

10 of a session is broken only by an adjournment of the Congress 

H  sine die, and the days on which either House is not in ses-

12 sion because of an adjournment of more than 3 days to a 

lb day certain are excluded in the computation of the 30-day

14 period.

15 “ (h) Subsections (i) through (1) of this section are

16 enacted by Congress—

17 “ (1) as an exercise of the rulemaking power of

18 the Senate and the House of Representatives, respec-

19 tively, and as such they are deemed a part of the rules

20 of each House, respectively, but applicable only with

21 respect to the procedure to be followed in the House in

22 the case of resolutions described by this section; and

23 they supersede other rules only to the extent that they

24 are inconsistent therewith; and
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2  “ (2 ) with full recognition of the constitutional

2 right of either House to change the rules (so far as

3 relating to the procedure of that House) at any time,

4  in the same manner, and to the same extent as in the

5 case of any other rule of that House.

0 “  (i) If the committee, to which has been referred a

Y resolution approving the alternative plan of the President,

8 has not reported the resolution at the end of 10 calendar

9 days after its introduction, it is in order to move either to

10 discharge the committee from further consideration of the

resolution or to discharge the committee from further con-

12 sideration of any other resolution with respect to the same

13 plan which has been referred to the committee.

14. “ (j) If the motion to discharge is agreed to, or dis-

15 agreed to, the motion may not be renewed, nor may another

Ig motion to discharge the committee be made with respect to

17 any other resolution with respect to the same alternative plan.

13 “ (k) Motions to postpone, made with respect to the

19 discharge from committee, or the consideration of other busi-

20 ness, are decided without debate.

21 “  (1) Appeals from the decisions of the chair relating to

22 the appHcation of the rules of the Senate or the House of

23 Eepresentatives, as the case may be, to the procedure relat-

24 ing to a resolution with respect to an alternative plan are

25 decided without debate.
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compensation which become effective

2 under this section are the rates of compensation applicable to

3 each position concerned, under a statutory compensation 

 ̂ system.

5 “ (n) If both Houses adopt a resolution approving an

0 alternative pkn submitted imder subsection (c) of this sec-

rj tion, the President shall take the action required by para-

8 gi'aph (3) of subsection (a) of this section and adjust the

9 rates of pay and benefits of the statutory pay and benefits

10 systems effective as of the beginning of the first applicable

11 P^y period commencing on or after the date on which the

12 resolution is adopted, or on or after October 1, whichever

13 is later.

14 “ (o) The rates of pay and benefits that take effect

15 under this section shall modify, supersede, or render inap-

16 plicable, as the case may be, to the extent inconsistent

17 therewith—

18 “ (1 ) all provisions of law enacted before the

19 effective date or dates of all or part (as the case may

20 be) of the increase; and

21 (2 ) any prior recommendations or adjustments

22 which took effect under this section or prior provisions

23 of law.

24 “ (p) The rates of pay and benefits that take effect
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1 under this section shall be printed in the Federal Register

2 and the Code of Federal Regulations.

3 “  (q) An increase in rates of pay and benefits that takes

4 effect under this section is not an equivalent increase in pay

5 and benefits within the meaning of section 5335 of this title.

6 “  (r) Any rate of pay and benefits under this section

7 shall be initially adjusted, effective on the effective date of

8 the rate of pay and benefits, under conversion rules pre-

9 scribed by the President or by such agencies as the President

10 naay designate.

11 “ (s) This section does not impair any authority pursuant

12 to which rate of pay and benefits may be fixed by adminis-

13 trative action.

14 “§7115. Federal Employees Pay and Benefits Committee,

15 and Arbitration Board on Federal Employees

16 Pay and Benefits

17 “ (a) There is established as an independent establish-

18 ment a Federal Employees Pay and Benefits Committee, to

19 be composed of 7 members who shall not be deemed to

20 be employees of the Government of the United States by

21 reason of service as member of the Committee, who shall be

22 representatives of labor organizations who represent substan-

23 tial numbers of employees under the statutory pay and bene-

24 fits systems (or an affiliate of any such organization) and

25 who shall be selected by the President. The President shall
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1 select the 7 members solely on the basis of relative numbers

2 of employees represented by the various organizations under

3 the statutory pay and benefits systems but no more than 4

4 members of the Committee at any one time shall be from a

5 single labor organization (or an affiliate thereof).

6 “ (b) (1) The Committee shall cany out its responsibil-

7 ities as defined in section 7114 of this title.

8 “ (2) The Administrator of the General Services shall

9 provide adminstrative support services for the Committee

10 on a reimbursable basis.

11 “ (3) The Committee may obtain services of experts

12 or consultants in accordance with section 3109 of this title,

13 but at rates for individuals not to exceed that of the highest 

rate of basic pay then currently being paid under the General 

Schedule of subchapter III of chapter 63.

16 “ Committee may appoint and fix the pay of

such personnel as may be necessary to carry out its fimc- 

tions.

“  (c) There is established as an independent establish-

20 ment an Arbitration Board on Federal Employees Pay and

21 Benefits, to be composed of 7 members, not otherwise em-

22 ployed in the Government of the United States.

23 » ( 1 ) The members shall be appointed as follows:

24 “ (A) the President shall appoint 3 members;
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1 “ (B) the Federal Employees Pay and Benefits

2 Committee shall appoint 3 members,

3 “  (0) the 6 appointed members shall appoint a

4 seventh member who shall serve as Chairman of the

5 Board.

6 Each appointment shall be for a term of 6 years, except

7 that two of the original appointments made by the Presi-

8 dent and the Federal Employees Pay and Benefits Com-

9 mittee shall serve for a term of 3 years. A member appointed

10 to fill a vacancy occurring before the end of the term of

11 his predecessor shall serve for the remainder of that term.

12 When the term of a member ends, he may continue to serve

13 until his successor is appointed.

14 “ (2) The Board shall—

15 “ (A) review the unresolved matters referred to

16 it by the agent or the Committee or both;

17 “ (B) take whatever action it deems necessary to

18 ascertain the factual basis upon which to make a

19 recommendation; and

20 “ (C) report its findings and recommendations

21 to the President by August 1 of the applicable year.

22 “  (3) The Board may secure from any agency informa-

23 tion, suggestions, estimates, statistics, and technical assist-

24 ance for the purpose of carrying out its functions. Bach

25 such agency shall furnish information, suggestions, estimates.
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1 statistics, and technical assistance directly to the Board on

2 request of the Board.

3 “ (4) On request of the Board the head of any executive

4 agency or military department may detail, on a reimbursable

5 basis, any of its personnel to assist the Board in carrying

6 out its functions.

7 “ (5) The Administrator of General Services shall pro-

8 vide administrative support services for the Board on a

9 reimbursable basis.

10 “ (6) The Board may obtain services of experts or

11 consultants ia accordance with section 3109 of this title

12 but at rates for individuals not to exceed that of the highest

13 rate of basic compensation then currently being paid under

14 the General Schedule of subchapter III of chapter 53.

15 “ (7) Each member of the Board is entitled to com-

16 pensation at the daily equivalent of the annual rate of basic

17 compensation of level IV  of the Executive Schedule for each

18 day he is engaged on work of the Board and is entitled to

19 travel expenses, including a per diem allowance, in accord-

20 ance with section 5708 (b) of this title.

21 “ (8) The Board may appoint and fix the compen-

22 sation of such personnel as may be necessary to carry out

23 its functions.

24 «§ 7116. Allotments to representatives

25 “ (a) If an agency has received from an employee in
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1 a iinit of exclusive reco^ition a written assignment which

2 authorizes the agency to deduct from the pay of such em-

3 ployee amounts for the payment of regular and periodic

4  dues of a labor organization having exclusive recognition

5 for such unit, such assignment shall be honored. The allot- 

.6 ments shall be made at no cost to the labor organization

7 or the employee. Except as required under subsection (b)

8 of this section, any such assignment moy not be revoked

9 for a period of 1 year.

10 (b) An allotment for the deduction of labor organiza-

11 tion dues terminates when—

12 “ (1) the agreement between the agency and the

13 labor organization ceases to be applicable to the em-

14 ployee; or

15 (2) the employee has been suspended or expelled

16 from the labor organization.

17 “ (c) If an exclusive representative has been recognized

18 in an appropriate collective-bargaining unit, each employee

19 in such unit who is not a member of the recognized organiza-

20 tion shall be required as a condition of continued employment

21 to pay to such organization for the period that it is the exclu-

22 sive representative an amount equal to the dues, that a

23 member is charged. Such payment shall be made in accord-

24 ance with rules and regulations prescribed for such purposes

25 by the Authority.
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1 “ (d) Any alternate labor organization which has rep-

2 resented under section 7113(c) of this title one or more

3 employees within a unit in which deductions from pay are

4 in effect under subsection (a) or (c) of this section shall be

5 entitled to receive a portion of the amounts so deducted as

6 reimbursement for costs associated with such representation.

7 The amount of such reimbursement shall be determined under

8 regulations to be prescribed by the Authority and shall be

9 based on the representation and other costs experienced

10 with respect to such unit during the preceding 5-year

11 period by the alternate labor organization and the labor

12 organization which is the exclusive representative of such

13 unit.

14 “ (e) (1) Subject to paragraph (2), if a petition has

15 been filed with the Authority by any person alleging that

16 10 percent of the employees in an appropriate unit have

17 membership in a particular labor organization, the Authority

18 shall investigate such petition to determine its validity. Upon

19 certification by the Authority of its validity, the agency

20 shall be obligated to negotiate with the labor organization

21 solely concerning the establishment of a deduction of dues of

22 the organization from the pay of members of the organization

23 who make a voluntary allotment for such purpose.

24 “ (2) Except in the case of an alternate labor

25 organization—
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1 “ {-^) the provisions of paragraph (1) of this sub-

2 section shall not apply in the case of any unit for which

3 there is an exclusive representative; and

4 “ (B) an agreement under paragraph (1) between

5 a labor organization and an agency shall be null and

6 void upon the certification of an exclusive representative

7 of the unit.

8 “§ 7117. Unfair labor practices

9 “ (a) It shall be an unfair labor practice for an agency—

10 “ (1) to interfere with, restrain, or coerce employees

11 in the exercise of the rights assured by this chapter;

12 “ (2) to encourage or discourage membership in any

13 labor organization by discrimination in regard to hiring,

14 tenure, promotion, or other conditions of employment;

15 except that nothing in this chapter, or in any statute of

16 the United States, shall prevent an employer from re-

17 quiring, as a condition of continued employment, pay-

18 ment of a representation fee equal to the amount of

19 dues uniformly required, pursuant to section 7116(c)

20 of this title;

21 “ (3) to sponsor, control, or otherwise assist any

22 labor organization, except that the agency may furnish,

23 if requested, customary and routine services and facilities

24 if such services and facilities are furnished on an im-

25 partial basis to organizations having equivalent status;
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1 “ (4) to discipline or otherwise discriminate against

2 an employee because he has filed a complaint, affidavit,

3 petition, or given any information or testimony under

4 this chapter;

5 “ (5) to refuse to consult, confer, or negotiate in

6 good faith with a labor organization as required by this

7 chapter;

8 “ (6) to fail or refuse to cooperate in impasse proce-

9 dures and impasse decisions as required by tbis chapter;

10 or

11 “ (7) to fail or refuse to comply with any provision

12 of this chapter.

13 “ (b) It shall be an unfau- labor practice for a labor

14 organization—

15 “ (1) to interfere with, restrain, or coerce an em-

16 ployee in the exercise of the rights assured by this

17 chapter;

18 “ (2) to cause or attempt to cause an agency to

19 discriminate against an employee in the exercise of his

20 rights under this chapter;

21 “ (3) to coerce or attempt to coerce, discipline, or

22 fine a member of the labor organization as punishment

23 or reprisal for the purpose of hindering or impeding his

24 work performance, productivity, or the discharge of his

25 duties as an employee of an agency;
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1 “ (4) to discriminate against an employee with re-

2 gard to the tenns or conditions of membership because

3 of race, color, creed, national origin, sex, age, or prefer-

4 ential or nonpreferential civil service status;

5 “ (5) to refuse to consult, confer, or negotiate in

6 good faith with an agency as required by this chapter;

7 “ (6) to fail or refuse to cooperate in impasse pro-

8 cedures and impasse decisions as required by this

9 chapter;

10 “ (7) to call or engage in an illegal strike, work

11 stoppage, or slowdown, or to condone any such activity

12 by failing to take affirmative action to prevent or stop

13 it; or

14 “ (8) to fail or refuse to comply with any pro-

15 vision of this chapter.

16 “ (c) It shall be an unfair labor practice for a labor

17 organization which is accorded exclusive recognition to deny

18 membership to an employee in the appropriate unit except

19 for failure to meet reasonable occupational standards uni-

20 tormly required for admission, or for failure to tender initia-

21 tion fees and dues uniformly required as a condition of acquir-

22 ing and retaining membership. This subsection does not pre-

23 elude a labor organization from enforcing discipline in accord-

24 ance with procedures under its constitution or bylaws which

25 conform to the requirements of this chapter.
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] “ (d) Issues which properly call be raised under—

2 “ (1) an appeals procedure prescribed by or pur-

3 suant to law; or

4 “ (2) the grievance procedure under section 7122 of

5 this title;

6 may, in the discretion of the aggrieved party, be raised either

7 under (A) the appropriate appeal or grievance procedure, or

8 (B) if applicable, under the procedure for resolving com-

9 plaints of unfair labor practices under section 7118 of this

10 title. Any appeal or grievance decision shall not be construed

11 as an unfair labor practice decision under this chapter nor as

12 precedent for any such decision.

13 “§ 7118. Prevention of unfair labor practices

14 “ (a) Notwithstanding any agreement or law, or an

15 procedure thereunder, or the availability of any other means

16 of adjustment or prevention, the Authority may prevent, in

17 accordance with this section, an agency or labor organization

18 from engagmg in an unfair labor practice within the mean-

19 ing of section 7117 of this title.

20 “ (b) (1) If an agency or labor organization is charged

21 with having engaged in or engaging in an unfair labor prac-

22 tice, the General Counsel, in accordance with section 7105

23 (g) of this title, shall investigate the charge and may issue

24 and cause to be served upon such agency or labor organiza-

25 tion a complaint. In any case in which the General Counsel
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1 does not issue a complaint because no issue of material fact

2 exists or the charge fails to state an unfair labor practice,

3 the General Counsel shall furnish the person making such

4 charge with a written statement of the reasons for not

5 issuing a complaint. The complaint shall contain a notice—

0 “ (-A-) of the charges;

7 “ (B) tbat a hearing will be held before the Author-

8 ity or a member thereof, or before an employee of the

9 Authority designated for that purpose;

10 “ (0) of the place fixed for the hearing; and

11 “ (D) of the time for the hearing which shall be

12 not earlier than 5 days after the serving of the complaint.

13 “ (2) The person so complained of shall have the right

14 to file an answer to the original or amended complaint and to

15 appear in person or otherwise and give testimony at the time

16 and place fixed in the complaint. In the discretion of the

17 member, agent, or agency conducting the hearing of the

18 board or the authority, any other person may be allowed to

19 intervene in the said proceeding and to present testimony.

20 Any such proceeding shall, so far as practicable, be con-

21 ducted in accordance with the provisions of subchapter II

22 of chapter 5 of this title, except that the parties shall not

23 be bound by rules of evidence, whether statutory, common

24 law, or adopted by rules of court.

25 “ (3) No complaint shall be issued based upon an un-
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1 fair labor practice which occurred more than 6 months before

2 the fiUng of the charge with the Authority. If the person ag-

3 grieved was prevented from fihng such charge within the 6

4 months—

5 “ (A) by the failure of the agency or labor orga-

6 nization against whom such charge is made to perform a

7 duty owed to the aggrieved, or

8 “ (B) due to other concealment, which prevented

9 discovery of the unfair labor practice within 6 months

10 of its occurrence, the 6-month period during which a

11 charge may be filed shall be computed from the day of

12 discovery of the occurrence.

13 “ (4) The Authority (or a member or employee of the

14 Authority) shall conduct a hearing, on the record, on the

15 complaint not earlier than 5 days after the complaint is

16 served, and may compel under section 7133 of this title the

17 attendance of witnesses and the production of documents.

18 Thereafter, in its discretion, the Authority upon notice maj>

19 receive further evidence or hear argument. If, upon the pre-

20 ponderance of the evidence received, the Authority, the

21 Regional Director, or administrative law judge, as the case

22 may be, is of the opinion that an agency or labor organiza-

23 tion named in the complaint has engaged in or is engaging

24 in unfair labor practicc, then the Authority, the Eegional

25 Director, or administrative law judge shall state its findings'
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1 of fact and shall issue and cause to be served on such agency

2 or labor organization an order to cease and desist from such

3 unfair labor practice, and to take such affirmative action as

4 will effectuate the policies of this chapter. Such affirmative

5 action may include—

6 “ (-A-) directing that provisions be retroactively in-

7 serted in a collective bargaining agreement;

8 “  (B) an award of reasonable attorney’s fees;

9 “ (C) reinstatement of employees with backpay

10 together with an award of interest thereon.

11 Where any order directs reinstatement of an employee, back-

12 pay may be required of the agency or labor organization, as

13 the case may be, responsible for the discrimination or im- 

1± proper action suffered by him. Such order, upon the determi-

15 nation of the Authority that there has been an arbitrary, 

1<3 capricious, or othervdse knowing violation of this chapter,

17 by any supervisor or other agency official, may direct the

18 agency to discipline the supervisor or official by demotion,

19 suspension, removal, or such other remedial action as the

20 Authority deems appropriate. Such order may further require

21 such agency or labor organization to make reports from time

22 to time showing the extent to which it has complied with

23 the order.

24 -'“ (5) If upon the preponderance of the evidence re-

25 ceived, the Authority is not of the opinion the agency or
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1 labor organization named in the complaint has engaged in or

2 is engaging in an unfair labor praolico, then the Authority

3 shall state its findings of fact and shall issue an order dis-

i  missing the complaint.

5 “ (c) Notwithstanding the foregoing provisions of this

6 section, when an unfair labor practice complaint alleges that

7 irreparable harm will be done to the complainant if immediate

8 corrective action is not taken and a prima facie case is estab-

9 lished, the Authoritj' may issue an order prohibiting the

10 action or actions complained of until the full merits of the

11 case are heard. The Authority shall assign priority consider-

12 ation to 'the complete adjudication of cases coming within

13 the purview of this subsection.

M “§7119. Negotiation impasses; Federal Service Impasses

15 Panel

16 “  (a) Upon request, the Federal Mediation and Concilia-

17 tion Service shall provide services and assistance to agencies

18 and labor organizations in the resolution of negotiation

19 impasses.

20 “ (b) When voluntary arrangements including the serv-

21 ices of the Federal Mediation and Conciliation Service or

22 other third party mediation service fail to resolve a negotia-

23 lion impasse either party may request the Federal Service

24 Impasses Panel established under subsection (c) of this

25 section to consider the matter, or the parties may agree to
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1 adopt a procedure for binding arbitration of a negotiation

2 impasse.

3 “ (c) There is established within the Authority a Fed-

4 eral Service Impasses Panel. The Panel shall be composed

5 of a Chairman and at least 6 other members, who shall be

6 appointed by the Authority solely on the basis of fitness to

7 perform the duties and functions of the oflSce from among

8 individuals who are familiar with Government operations and

9 knowledgeable in labor-management relations

10 “ (d) Two members of the Panel shall be appointed

11 for a term of 1 year, 2 for a term of 3 years, and the Chair-

12 man and the remaining members for a term of 5 years. Their

13 successors shaU be appointed for terms of 5 years, except

14 that an individual chosen to fill a vacancy shall be appointed

15 for the unexpired term of the member whom he shall replace.

16 A member of the Panel may be removed by the Authority

17 for neglect of duty or malfeasance in office but for no other

18 cause.

19 “ (e) The Panel may appoint an Executive Director

20 and such other employees as it may from time to time find

21 necessary for the proper performance of its duties. Each

22 member of the Panel who is not an employee (as defined

23 under section 2105 of this tifle) is entitied to pay at a rate

24 equal to the daily equivalent of the maximum annual rate of

25 basic pay then currently paid under the General Schedule
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1 for each day he is engaged hi the performance of official

2 business on the work of the Panel, including travel-tune, and

3 is entitled to travel expenses and a per diem allowance under

4 section 5703 (b) of this title.

5 “ (f) The Panel or its designee shall promptly investi-

6 gate any impasse presented to it under subsection (b) of

7 this section. The Panel shall consider the matter and shall

8 either recommend procedures to the parties for the resolution

9 of the impasse or assist the parties in arriving at a settlement

10 through whatever methods and procedures, including fact-

11 finding and recommendations, it may deem appropriate to

12 accomplish the purposes of this section. If the parties do not

13 arrive at a settlement, the Panel may hold hearings, compel

14 under section 7133 of this title the attendance of witnesses

15 and the production of documents, and take whatever action

16 is necessary and not inconsistent with this chapter to resolve

17 the impasse. Notice of any final action of the Panel shall be

18 promptly served upon the parties, and such action shall be

19 binding upon them during the term of the agi*eement.

20 “§ 7120. Standards of conduct for labor organizations

21 “A labor organization representing or seeking to repre-

22 sent employees pursuant to this chapter shall adopt govem-

23 ing requirements containing explicit and detailed provisions

24 to which it subscribes, providing for—

25 “ (1) the maintenance of democratic procedures

287
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1 and practices, including provisions for periodic elec-

2 tions to be conducted subject to recognized safeguards

3 and provisions defining and secui’ing the right of indi-

4 vidual members to participation in the affairs of the

5 labor organization, to fair and equal treatment under the

6 governing rules of the organization, and to fair process

7 ia disciplinary proceedings;

8 “ (2) the prohibition of business or financial inter-

9 ests on the part of labor organization officers and agents
10 which conflict with their duty to the organization and its

11 members; and

12 “ (3) the maintenance of fiscal integrity in the 

Jh conduct of the affairs of the labor organization, includ-

14 ing provision for accounting and financial controls and

15 regular financial reports or summaries to be made avail-

16 able to members.

17 “SUBOHAPTER III-GRIEVANOES, APPEALS,

18 AND REVIEW

19 “§ 7121. Appeals from adverse decisions

20 “ (a) An employee (as defined in section 7501 of this

21 title) against whom an adverse action is taken under section

22 7502 of this title, is entitled to appeal the adverse action

23 to the Civil Service Commission.

24 “ (b) The employee may submit the appeal in writing

25 within a reasonable time after receipt of notice of the ad-
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T verse decision, and is entitlc'd to appear personally or

2 thi’ough a representative imder regulations prescribed by

3 the CivU Service Commission. The Commission, after inves-

4 tigation and consideration of the evidence submitted, shall

5 submit its findings and recommendations to the admniistra-

6 tive authority and shall send copies of the findings and rec-

7 ommendations to the appellant or his representative. The

8 administrative authority shall take the corrective action

9 that the Commission finally recommends.

10 “§ 7122. Grievance procedures

11 “ (a) An agreement entered into by an agency and a

12 labor organization having exclusive recognition shall pro-

13 vide procedures for the settlement of grievances, including

14 questions of arbitrability. An employee to whom the agree-

15 ment applies may elect to have his grievance processed under

16 either—"

17 “ (1) a procedure negotiated in accordance with

18 this chapter, or

19 “ (2) any applicable appeals procedures established

20 by or pursuant to law (including procedures specified

21 in section 7117(d) of this title).

22 A negotiated grievance procedure shall be fair, simple, pro-

23 vide for expeditious processing, and shall include procedures

24 that—

25 “ (A) assure a labor organization the right, in its
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1 own Lehalf or on behalf of any employee in the unit, to

3 present and process grievances;

3 “  (^) assure an employee the right to present a

4 grievance on his own behalf, and assure the labor orga-

5 nization the right to be present when the grievance is

6 adjusted if it is not the representative of the employee;

7 and

8 “ (C) provide that any grievance not satisfactorily

9 settled in the grievance process shall be subject to bind-

10 ing arbitration which may be invoked by either the

11 labor organization or the agency.

12 “ (b) Where a party to such agreement is aggrieved by 

lu the failure, neglect, or refusal of the other parly to proceed

14 to arbitration pursuant to the procedure provided therefore

15 in such agreement, such aggrieved party may file a c<Hnplaint

16 in the appropriate district court of the United States or in

17 the appropriate court of the affected State, territory, or pos-

18 session of the United States for a sunmiary action without

19 jury seeking an order directing that the arbitration proceed

20 pursuant to the procedures provided therefore in such agree-

21 ment.

22 “§ 7123. Exceptions to arbitral awards

23 “Either party may file an exception with the Autiiorily

24 to an arbitrator’s award under this chapter. If upon review

25 die Authority finds that the award is deficient because—
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j “ (1) it is contraiy to law or regulations;

2 “ (2) it was procured by corruption, fraud, or other

3 misconduct;

4 “ (3) of partiality of the arbitrator; or

5 “ (4  ̂ the arbitrator exceeded his powers;

5 the Authority may take such action and make such recom-

7 mendations on the award as it considers necessary, consistent

8 with applicable law or regulations and the provisions of this

9 chapter. If no exception is filed, the decision of an arbitrator

10 shall be final and binding. An agency shall take the actions

11 required by a final decision of an arbitrator to make an eni-

12 ployee whole in the circumstances, including the payment

13 of back pay. A final decision imder this section is subject

14 to the provisions of section 7124 and of this title.

15 “17124. Judicial review

16 “ (a) Any person aggrieved by a final order of the

17 Authority under section 7118 of this title (involving an

18 unfair labor practice) under section 7123 of this title (involv-

19 ing an award by an arbitrator) or under section 7111 (ĝ )l

20 of this title (involving an appropriate unit determination),

21 may, within 60 days after the date on which the order was

22 issued, institute an action for judicial review of the Author-

23 ity’s order in the United States court of appeals in the

24 circuit in which such person resides or transacts business

25 or in the United States Court of Appeals for the District

291
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1 of Columbia. The institution of an action for judicial review

2 shall not operate as a stay of the Authority’s order, unless

3 the coui’t specifically orders such stay. Review of the Au-

4 thority’s order shall be on the record in accordanco with

5 section 706 of this title, and the Authority’s findings of fact,

6 if supported by substantial evidence, shall be conclusive.

7 The court shall afiirm the Authority’s order if it determines

8 that it is in accordance with law. The court shall have the

9 same jurisdiction to grant to the Authority such temporary

10 relief or restraining order that it deems just and proper, and

11 in like manner to make and enter a decree enforcing, modi-

12 fying, and enforcing as so modified, or setting aside, in whole

13 or in part, the order of the Authority.

14 “ (b) The Authority or the charging party shall have

15 power to petition any court of appeals of the United States

16 in the circuit, wherein the unlawful act in question occurred

17 or wherein the person named in the complaint resides or

18 transacts business, for the enforcement of such order and

19 for appropriate temporary relief or restraim'ng order, and

20 shall file in the court the record in the proceedings, as pro-

21 vided in section 2112 of title 28. Upon the filing of such

22 petition, the court shall cause noticc thereof to bo served

23 upon such person, and thereupon shall have jurisdiction

24 of the proceeding and of the question determined therein,

25 and shall have power to grant such temporary relief or
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1 restraining order as it deems just and proper, and to make

2 and enter a decree enforcing, modifying, and enforcing as so

3 modified, or setting aside in whole or in part the order of

4 the Authority. No objection that has not been ui’ged before

5 the Authority, or its member, agent, or agency, shall be

6 considered by the court, unless the failure or neglect to urge

7 such objection shall be excused because of extraordinary

8 circumstances. The findings of the Authority with respect to

9 questions of fact if supported by substantial evidence on the

10 record considered as a whole shall be conclusive. If any per

il  son shall apply to the court for leave to adduce additional

12 evidence and shall show to the satisfaction of the court that

13 such additional evidence is material and that there were rea-

14 sonable grounds for the failure to adduce such evidence in the

15 hearing before the Authority, or its member, agent, or

16 agency, the court may order such additional evidence to be 

1'̂  taken before the Authority, or its member, agent, or agency,

18 and to be made a part of the record. The Authority may

19 modify its findings as to the facts, or make new findings by

20 reason of additional evidence so taken and filed, and it shall

21 file such modified or new findings, which findings with re-

22 spect to questions of fact if supported by substantial evidence

23 on the record considered as a whole shall be conclusive, and

24 shall file its recommendations, if any, for the modification

25 or setting aside of its original order. Upon the filing of the
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1 record with it, the jurisdiction of the court shall be exclusive

2 and its judgment and decree shall be final, except that the

3 same shall be subject to review by the Supreme Court of the

4 United States upon writ of certiorari or certification as

5 provided in section 1254 of title 28.

6 “ (c) The Authority may, upon issuance of a complaint

7 as provided in section 7118(b) of this title charging that

8 any person has engaged in or is engaging in an unfair labor

9 practice, petition any United States district court, within

10 any district wherein the unfair labor practice in question is

11 alleged to have occurred or wherein such person resides or

12 transacts business, for appropriate temporary relief or re-

13 straint order. Upon the filing of any such petition the court

14 shall cause notice thereof to be served upon such person,

15 and thereupon shall have jurisdiction to grant such tempo-

16 rary relief (including a temporary restraining order) as it

17 deems just and proper.

18 “SUBCHAPTER IV-ADMINISTEATIVE AND

19 OTHER PROVISIONS
20 “§7131. R^>orting requirements for standards of conduct

21 “The provisions of subchapter III of chapter 11 of

22 title 29 shall be applicable to labor organizations that have

23 been or are seeking to be certified un̂ der this chapter, and

24 to such organizations’ ofiScers, agents, shop stewards, other
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1 representatives and members to the extent to which such

2 provisions would be applicable if tJie agency were an em-

3 ployer under section 402 of title 29. In addition to the au-

4 thority conferred on him under section 438 of title 29, the

5 Secretary of Labor shall have authority, by regulations issued

6 with the written concurrence of the Authority, to prescribe

7 simplified reports for any such labor organization. The Sec-

8 retary of Labor may revoke such provision for ^plified

9 reports of any such labor organization if he determines, after

10 such investigation as he deems proper and after due notice

11 and opportunity for a hearing, that the purposes of this

12 chapter and of chapter 11 of title 29 would be served thereby.

13 “§ 7132. Official time

14 “ (a) Employees representing an exclusively recognized

15 or certified labor organization at any grievance proceeding

16 under this chapter in the negotiation of an agreement under

17 this chapter, including attendance at impasse settlement pro-

18 ceedings, are authorized official time for such purposes durii^

19 tiie time the employees otherwise would be in a duty status.

20 However, the number of such employees for whom official

21 time is authorized under this subsection shall not exceed th«

22 number of persons representing the agency.

23 “ (b) Matters relating to the internal business of a labor

24 organization (including the solicitation of membership, elec-

5 0 -9 5 2  0 - 7 9  21
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1 tions of labor organization officials, and collection of dues)

2 shall be performed dtiring the nonduty hours of the employees

3 concerned.

4 “  (c) Except as provided for under subsection (a) of

5 this section, the Authority shall determine whether employees

6 participating for, or on behalf of, a labor organiziation in any 

J phase of proceedings before the Authority, shall be author-

8 ized official time for such proposes during regular working

9 hours.

10 “ (d) Except as provided under other subsections of this

11 section, employees representing an exclusively recognized or

12 certified labor organization or employees in a recognized unit

13 in connection with any matter governed by this chapter shall

14 be granted official time in such amount as agency manage-

15 ment and the exclusive representative shall agi’ee to be

16 reasonable, necessary, and in the public interest.

17 “§7133. Subpenas

18 “ (a) For the purpose of aU hearings and investigations

19 which the Authorily or any member thereof, or its designer,

20 or the Panel, or any member thereof, determines are neces-

21 sary and proper for the exercise of its powers under the Act,

22 the Authority or its duly authorized agent, or agency, shall

23 at aU reasonable times have access to, for the purpose of

24 examination, and the right to copy any evidence of any per-

25 son being investigated or proceeded against that relates to
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1 any matter under investigation or question. The Authority,

2 any member thereof, or its designee, or the Panel, or any

3 member thereof (hereinafter referred to in this section as the

4 issuer’ ) may upon apphcation or any party forthwith issue

5 to such party subpenas requiring the attendance and testi-

6 mony of witnesses or the production of any evidence in such

7 proceeding or investigation requested in such application.

8 Within 5 days after the service of a subpena on any individual

9 or organization requiring the production of any evidence in

10 the possession or under the control of such individual or

11 organization, such individual or organization may petition the

12 issuer to revoke, and the issuer shall revoke, such subpena

13 if in its opinion the evidence the production of which is

14 required does not relate to any matter under consideration, or

15 if in its opinion such subpena does not describe with sufficient

16 particularity the evidence the production of which is re-

17 quired. The issuer, or any agent designated by the issuer for

18 such purposes may administer oaths and affirmations, examine

19 witnesses, and receive evidence.

20 “ (b) In case of contumacy or refusal to obey a sub-

21 pena issued to any individual or organization, any dis-

22 trict com-t of the United States or the United States courts

23 of any territory or possession, within the jurisdiction of

24 which the inquuy is carried on or within the jurisdiction of

25 which such individual or organization guilty of contumacy
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] or refusal to obey is found or resides or transacts business,

2 upon application by the issuer shall have jurisdiction to issue

3 to such individual or organization an order requiring such

4 person to appear before the issuer to produce evidence if so

5 ordered, or to give testimony touching the matter under

6 consideration; and any failure to obey such order of the court

7 may be punished by sudi court as a contempt thereof.

8 “ (c) Witnesses summoned before the issuer shall be

9 paid the same fees and mileage that are paid witnesses

10 in the courts of the TJnited States, and witnesses whose

11 depositions are taken and the persons taking the same

12 shall severally be entitled to the same fees as are paid

13 for Uke services in the courts of the United States.

14 ‘ ‘ (d) ITo person shall be excused from attending and

15 testifying or from producing books, records, correspond-

16 ence, documents, or other evidence in obedience to the

17 subpena of the Authority or Panel on the ground that the

18 testimony or evidence required of him may tend to incrimi-

19 nate him or subject him to a penalty or forfeiture; but no

20 individual shall be prosecuted or subjected to any penalty or

21 forfeiture for or on account of any transaction, matter, or

22 tubing concerning which he is compelled, after having claimed

23 his privilege against self-incrimination, to testify or pro-

24 duce evidence, except that such individual so testifying shall
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1 not be exempt from prosecution and punishment for per-

2 jury committed in so testifying.

3 “ (e) Any person who shall willfully resist, prevent,

4 impede, or interfere with any member of the Authority oi*

5 Panel or a member, agent, or agency thereof in the per-

6 formance of duties pursuant to this chapter shall be punished

7 by a fine of not more than |5,000 or by imprisonment for

8 not more than one year, or both.

9 '‘§ 7134. Compilation and publication of data

10 “ (a) The Authority shall maintain a file of its proceed-

11 ings, copies of aU available agreements and arbitration deci-

12 sions, and shall publish the texts of its decisions and the

13 actions taken by the Panel under section 7119 of this title.

14 “ (b) All files maintained under subsection (a) of this

15 section shall be open to inspection and reproduction subject

16 to the provisions of sections 552 and 562a of this title.

17 “§7135. Issuance of regulations

18 “The Authority, the Federal Mediation and Conciliation

19 Service, and the Panel shall each prescribe rules and regula-

20 tions to carry out the provisions of this chapter applicable to

21 each of them, respectively. Unless otherwise specifically pro-

22 \a<ied in this chapter, the provisions of subchapter II of chap-

23 ter 5 of this title shall be applicable to the issuance, revision,

24 or repeal of any such rule or regulation.
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1  “§ 7136. Continuation of existing laws, recognitions, agree-

2 ments, and procedures

3 “  (a) Nothing contained in this chapter shall preclude—

4 ** (1) the renewal or continuation of an exclusive

5 recognition, certification of a representative, or a lawful

6 agreement between an agency and a representative of

7 its employees entered into before the effective date of

8 this chapter; or

9 “ (2) the renewal, contmuation, or initial according

10 of recognition for units of management officials or super-

11 visors represented by labor organizations which histori-

12 cally or traditionally represent the management officials

13 or supervisors in private industry and which hold exclu-

14 sive recognition for imits of such officials or supervisors

15 in any agency on the effective date of this chapter.

16 “ (b) Policies, regulations, and procedures established 

1"̂  under Executive Orders 11491, 11616, 11636, 11787, and

18 11838, or under the provision of any other Executive order

19 in effect on the effective date of this chapter, shall remain

20 in full force and effect until revised or revoked by the Presi-

21 dent, or unless superseded by specific provisions of this

22 chapter or by regulations issued pursuant to this chapter.” .

23 Sec. 3. Section 5596 (b) of title 5, United States Code,

24 is amended to read as follows:

25 “ (b) An employee of an agency who, on the basis of
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 ̂ a timely appeal or an administrative determination (incbid-

2 ing an unfair labor practice or a grievance decision) is found

3 by appropriate authority under applicable law, regulation)’ or

4 agreement, to have been affected by an unjustified or unwar-

5 ranted personnel action that has resulted in the withdrawal

6 or reduction of all or a part of the pay, allowances, or dif-

7 ferentials of the employee—

8 “ (1) is entitled, on correction of the personnel

9 action, to receive for the period for which the persoimel

10 action was in effect-

11 “  (A) an amount equal to all or any part of the

12 pay, allowances, or differentials, an applicable, that

13 the employee normally would have earned or re-

14 ceived during that period if the personnel action had

15 not occurred, less any amounts earned by him

16 through other employment during that period;

17 “ (®) interest on the amount payable under

18 subparagraph (A) of this paragraph; and

19 “ (C) reasonable attorney’s fees and reasonable

20 costs and expenses of litigation related to the per-

21 sonnel action; and

22 “ (2) for all purposes, is deemed to have performed

23 service for the agency during that period except that—

24 “ (A) annual leave restored under this para-

25 graph which is in excess of the maximum leave
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1 accumulation permitted by law shall be credited to

2 a separate leave accomit for the employee and shall

3 be available for use by the employee within the time

4 limits prescribed by regulations of the Civil Service

5 Oommission, and

6 ‘ ‘ (B) annual leave credited under subpara-

7 graph (A) of this paragraph but unused and still

8 available to the employee under regulations pre-

9 scribed by the Commission shall be included in the

10 lump-sum payment under section 5551 or 5552 (1)

11 of this title but may not be retained to the credit of

12 the employee under section 5552 (2) of this title.

13 For the purpose of this subsection, ‘unfair labor practice’,

14 ‘grievance’, and ‘agreement’ have the same meanings as

15 when used in chapter 71 of this title and ‘personnel action’

16 includes the omission or failure to take action or confer a

17 benefit.” .

18 Sec. 4. (a) Chapter 75 of title 5, United States Code,

19 is amended by redesignating subchapters III and IV as sub-

20 chapters II and III, respectively, and by striking out sub-

21 chapters I and II and inserting in lieu thereof the following:

22 “SUBCHAPTER I—CAUSE AND PEOCEDUEB

23 “§7501. Definitions

24 “For the purpose of this subchapter—

25 “ (1) ‘employee’ means—
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1 “ (A) an individual in the competitive service

2 wlio is serving under a permanent, indefinite, or

3 other nontemporary appointment and who has com-

4 pleted a probationary or trial period; or

5 “ (B) a preference eligible in the excepted

6 service who has completed one year of current con-

7 tinuous employment in the same line of work in—

8 “ (i) an Executive agency;

9 “ (ii) the government of the District of

10 Columbia;

11 “ (iii) the United States Postal Service; or

12 “ (i )̂ the Postal Rate Commission;

13 but does not include an individual whose appoint-

14 ment is required to be confirmed by, or made with

15 the advice and consent of, the Senate; and

16 “ (2) ‘adverse action’ means a removal, suspension

17 for more than 30 days, furlough without pay, or reduc-

18 tion in rank or pay.

19 “§ 7502. Cause

20 “An agency may take adverse action against an em-

21 ployee, or bar him from future employment, only for such

22 cause as will promote the efficiency of the service.

23 “§ 7503. Procedure

24 “ (a) An employee against whom adverse action is pro-

25 posed, is entitled to—

■'il'
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1 “ (1) at least 30 days’ advance written notice of

2 the action sought, except when there is reasonable cause

3 to heheve such individual is guilty of a crime for which

4 a sentence of imprisonment can be imposed, stating any

5 and all reasons specifically and in detail, for the proposed

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

6 action;
“ (2) receive, at the time of the notice required

under paragi-aph (1), all statements, affidavits, investi

gative reports, and all other evidence relevant to the pro

posed action;

“ (3) a hearing before an administrative law judge 

(who shall be an attorney licensed to practice in at least 

one State or teixitory of the United States) at which 

such individual may be represented by counsel, present 

evidence, and cross-examine witnesses;

“  (4) a copy of the verbatim transcript of the hear

ing; and

“ (5) a written decision by the hearing examiner 

stating the findings of fact and conclusions of law upon 

which the decision is based.

“ (b) For purposes of subsection (a) — 

j “  (1) The hearing examiner shall, upon application 

if any parjy to a hearing under subsection (a) (3), 

issue subpenas requiring the attendance and testimony of

yitnesses or the product on of any evidence in such pro-
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1 ceeding or investigation requested in such application*

2 Withm 5 days after the service of a subpena on a per-

3 son requiring the production of any evidence in the pos-

4 session or under the control of such person, such person

5 may petition the hearing examiner to revoke such sub-

6 pena. The hearing examiner shall revoke such subpena

7 if ia his or her opinion the evidence of which production

8 is required does not relate to any matter under investiga-

9 tion, or any matter in question in such proceedings, or

10 if in his or her opmion such subpena does not describe

11 with sufficient particularity the evidence of which pro-

12 duction is required. The hearing examiner may adminis-

13 ter oaths and affirmations, examine witnesses, and re-

14 ceive evidence. Such attendance of witnesses and the

15 production of such evidence may be required from any

16 place in the United States or any territory or possession

17 thereof, at any designated place of hearing.

18 “  (2) In case of contumacy or refusal to obey a sub-

19 pena issued to any person, any district court of the

20 United States or the United States courts of any terri-

21 tory or possession, or the District Court for the District

22 of Columbia, within the jurisdiction of which the person

23 guilty of contumacy or refusal to obey is found or re-

24 sides or transacts business, shall upon application by the

25 party seeking compliance have jurisdiction to issue such
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1 person an order requiring sudi person to appear before

2 tiie hearing examiner, or, if so ordered, to produce evi-

3 denoe or to give testimony touching the matter under

4 investigation <w in question. Any failure to obey such

5 order of the court may be punished by stuch court as a

6 contempt thereof.

7 “ {c) The decision of the hearing examiner shall be

8 final as to findings of fact, except that, an individual suffering

9 an adverse decision may bring an action in the district court

10 of the United States for the district in which tiie individual

11 resides, the district in which such adverse decision was made,

12 or in the District Court for the District of Columbia, for

13 judicial review of the conclusions of law of such decision.

H4 “ xhe parties to the negotiated collective bargain- 

ing agreement may agree to implement or substitute in whole 

or in part the above procedure as part of a collective bargain- 

ing agreement.

“ (e) This section does not apply to the suspension or

19 removal of an empl< êe under section 7532 of this title.” .

20 The analysis of such chapter 75 is amended to read

21 as follows:

22 ‘^apter 75—ADVERSE ACTIONS
“SUBCHAPTER I—CAUSE AND PROCEDURE

“Sec.
“7501. Definitions.
“7502. Cause.
“7503. Procedure.
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“SUBCHAPTEK II—HEARING EXAMINERS

“Sec.
“7521. Eemoval.

“SUBCHAPTER III—NATIONAL SECURITY
“7531. Definitions.
“7532, Suspension and removal.
“7533. Effect on other statutes.”.

1 Sec. 5. (a) Chapter 77 of title 5, United States Code,

2 is hereby repealed.

3 (b) The analysis for part III of such title is amended by

4 striking out the matter pertaining to chapter 77.

5 Sec. 6. (a) Subchapter II of chapter 71 of title 5,

6 United States Code, is amended—

7 (1) by redesignating sections 7151, 7152, 7153,

8 and 7154 as sections 7201, 7202, 7203, and 7204,

9 respectively;

10 (2) by striking out the subchapter heading and

11 inserting in lieu thereof the following:

12 “Chapter 72-ANTIDISCRIMINATION; RIGHT TO

13 PETITION CONGRESS
“SUBCHAPTER I—ANTIDISCRIMINATION IN 

EMPLOYMENT
“7201. Policy. •
“7202. Marital status.
“7203. Physical handicap.
“7204. Other prohibitions.

“STJBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION 
CONGRESS

“7211. Employees’ right to petition Congress.” ; and

14 (3) by adding at the end thereof the following new

15 subchapter:

307
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1 “SUBOHAPTER II-EMPLOYEBS’ RIGHT TO
2 PETITION CONGRESS
3 "§ 7211. Employees’ right to petition Congress

4 “The right of employees, individual or collectively, to

5 petition Congress or a Member of Congress, or to furnish

6 information to either House of Congress, or to a committee

7 or Member thereof, may not be interfered with or denied.” .

8 (b) The analysis for part III of title 5, United States

9 Code, is amended by striking out—
“Subpart F—Employee Relations

“Sec.
“71. Policies_____________________________________________ 7101”

10 and inserting in lieu thereof
“ Subpart F—Labor-Management and Employee Relations

“7L Labor-Management Relations------------------------------------- 7101
“72. Antidiscrimination; Right to Petition Congress_______ 7201”.

11 (c) (1) Section 2105(c) (1) of title 5, United States

12 Code, is amended by striking out “and 7154” and inserting

13 in lieu thereof “and 7204” .

(2) Section 3302 (2) of title 5, United States Code, is 

amended by striking out “ 7152, 7153” and inserting in lieu 

thereof “ 7202, 7203” .

(8) Sections 4540(c), 7212(a), and 9540(c) of title 

10, United States Code, are each amended by striking out 

“ 7154 of titie 5” and inserting in lieu thereof “7204 of title

(4) Section 410 (b) (1) of title 39, United States Code,

20
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1 is amended by striking out “ chapters 71 (employee

2 policies) ” and inserting in lieu thereof the following: “chap-

3 ters72 (antidiscrimination; right to petition Congress)

4 (5) Section 1002 (g) of title 39, United States Code,

5 is amended by striking out “ section 7102 of title 5” and

6 inserting in lieu thereof “section 7211 of title 5” .
7 Sec. 7. (a) Section 5315 of title 5, United States Code,

8 is amended by adding at the end thereof the following clause:

9 “ (105) Chainnan, Federal Labor Relation Au-

10 thority.” .

(b) Section 5816 of such title is amended by adding at

12 the end thereof the following clause:

13 “ (137) Members, Federal Labor Eelations Author-

14 ity (2), and its General Counsel.” .

15 Sec. 8. (a) Subchapter I of chapter 53 of title 5, iJnited

16 States Code, is amended by striking out sections 5301,

17 5305, and 5306.

18 (b) The analysis for chapter 53 of such title is amended

19 by striking out the items relating to sections 5301, 5305,

20 and 5306.

21 Sec. 9. If any provision of this Act (or the amendments

22 made thereby), or the application of such provision to any

23 person or circumstance, shall be held invalid, the remainder

2i of this Act (and the amendments made thereby) or the

25 application of such provision to persons or circumstances
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1 other than those as to which it is held invalid, shall not be

2 affected thereby.

3 Sbo. 10. (a) Except as provided in subsection (b) of

4 this section, the amendments made by this Act shall take

5 effect on the first day of the first calendar month beginning

6 more than 120 days after the date of the enactment of

7 this Act.

8 (b) Sections 7104, 7105 (other than subsections (f)

9 and (g) thereof), and 7136 of title 5, United States Code,

10 as enacted by section 2 of this Act, shall take effect on the

11 date of the enactment of this Act.
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[The following reflects the proposed draft of title VII (labor- 
/ management relations) to be used in the consideration 

of the committee print of H.R. 11280 (dated June 15,1978), 
but does not include necessary technical and conforming 
amendments.]

1 TITLE VII—F E D E R A L  SE R VIC E LABOR-

2 M AN AGEM EN T RELATION S

3 FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS

4 Sec. 701. So much of subpart F  of part III  of title 5,

5 United States Code, as precedes suhchapter II  of chapter 71

6 thereof is amended to read as follows:

7 “Subpart F—Labor-Management and Employee
8 Relations
9 “Chapter 71— LABOR-MANAGEMENT RELATIONS ^

^SUBGHAPTER I—GENERAL PROVISIONS ' ̂
“ S ec.
^̂ 7101. Firvdinga arid purpose. V
^7102, Employees  ̂rights.
^̂ 7103, Defmtions. r
^7104. F^rdL Labor Relations Authority.

Powers and duties of the Authority, q
^7106, ManagemcTvt Aghts.

50-952 0 - 7 9  22
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‘^SUBCHAPTER II--RIGH TS AND DUTIES OF AGENCIES 
AND LABOR ORGANIZATIONS

*̂ Sec.

*̂‘7111, Exchiswe recognition of labor organizationa,
^̂ 7112, Detemdnation of a'p'profriate units for labor organization repi'e- 

mentation,
^̂ 7113, National con^tation rights.
^̂ 71H. Representation rights and duties.
^̂ 7116. Allotments to representatives.
^̂ 7116. Unfair labor praxitices.
^̂ 7117. Duty to bargain in good faith; compelling need.
^̂ 7118. Prevention of unfair labor practices.
'‘'‘7119. Negotiation impasses; Federal Service Impasses Panel.
*‘̂ 7120. Standards of conduct for labor organizations.

‘‘SUBCHAPTER III—GRIEVANCES, APPEALS, AND 
REVIEW

^̂ 7121. Appeals from adverse decisions.
^̂ 7122. Grievance procedures.
^̂ 7123. Judicial review.

‘^SVBCHAPTER IV—ADMINISTRATIVE AND OTHER 
PROVISIONS

“ iSfec.
^̂ 7131. Reporting requirements for standards of conduct.
'̂‘7132. 0-fficial time.
^̂ 1̂33. Subpenas.
^̂ 13Jf. Compilation and publication of data.
^̂ 7135. Issuance of regulations.
'̂‘7136. Continuation of existing laws, recognition's, agreements, and pro- 

cedures.

1 SUBCHAPTER I—GENERAL PROVISIONS

2 “ § 7101. Findings and purpose

3 “ (a) The Congress finds that experience in both pri-

4 vate and public employment indicates ihat the statutory

5 protection of the right of employees to organize, bargain

6 collectively, and participate through labor orgamzations of

7 their own choosing in decisions which affect them safeguards

8 the public interest and contributes to the effective conduct

9 of public business. Such protection facilitates and encourages

10 the amicable settlement of disputes between employees and
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j  their employers involving conditions of employment. Ther -̂

2 fore, labor organizations <md collective bargaining in the

3 Federal Service are in the public interest.

4 “ (h) It is the purpose of this chapter to prescribe

5 certain rights and obligations of the employees of the Fed-

6 eral Government and to establish procedures which are de-

7 'signed to'meet the special requirements and needs of the 

g Federal Government.

9 “§ 7102. Employees* rights

10 *‘Each employee shall have the right to form, join, or

11 assist any labor organization, or to refrain from any such

12 activity, freely and withord fear of penalty qr .reprisal, and

13 each such employee shall be protected in the exercise of such

14 right. Except as otherwise provided under this 'chapter, such

15 right indudes the right—

16 “ (1) to act for a labor organization in the capaciiy

17 of a representaiive and the right, in such capacity, to

18 present the views of such labor organization to agency

19 heads and other officials of the executive branch of the

20 Government, the Congress, ' or other - appropriaite

21 authorities, \ ^

22 ‘̂ (2) to bargain collectively over conditions of em~

23 ployment through representatives-ehpsm %  them undir

24 this chapter, and _ ' • ' ' ■ ’  ̂ -

25 “ (3) to engage in other lawful activities for the
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1 purpose of establishing, maintaining, and improving

2 conditions of employment.

3 “ § 7103. Definitions; application

4 “For the purpose of this chapter—

5 “ (1) ‘person’ means an individual, labor organiza-

6 tion, or agency;

7 “ (2) ‘employee' means an individual—

8 “ (-^) employed in an agency;

9 “ (B) employed in a nonappropriated fund in-

10 strumentality described in section 2105(c) of this

11 title and with respect to whom such section 2105

12 (c) applies;

13 , “ (G) employed in the Veterans’ Canteen Serv-

14 ice, Veterans' Administration, and with respect to

15 whom section 5102(c) (14) of this title applies; or

16 “ (D) whose work as such an employee (deter-

17 mined under the preceding provisions of this para-

18 graph) has ceased because of any unfair labor

19 practice under section 7116 of this title and who

20 has not obtained any other regular and substantially

21 equivalent employment, as determined under regu-

22 lations prescribed by the Federal Labor Relations

23 Authority;

24 hut does not include—
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2  who occupies a position •outside the

3 “ (ii) a member of the armed forces;

4  “ (Hi) a supervisor or a management official; pr

5 “ (iv) an individual employed by the Govern-

6 ment of the District of Columbia or the Tennes$ee 

7 Valley Authority;

8 ‘ (̂3) ‘agency' means any Executive agency, t̂ e

9 Library of Congress, the Government Printing OffUse,

10 and the Postal Rate Commission; '

11 “ (^) ‘labor organization' means an organization

12 composed in whole or in part of employees of an agendy,

13 in which employees participate and pay dues, and

14 which has as its primary purpose the dealing with an

15 agency concerning grievances and matters affecting con-

16 ditions of employment, except that such term does not 

1"̂  include— ^

1® “ (A) an organization whose basic purpose is

19 purely social, fraternal, or limited-to special interest

20 , objectives which <are only incidentally related to

21 matters afecting conditions of employment;

22 “ (B) an organization which, by its constitution,

23 bylaws, tacit agreement among its members, or

24 otherwise, denies membership because o f race, color, I
I
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j  creed, national origin, sex, age, preferential or nop,-

2 preferential civil service status, political affHiatioj},,

3 marital status, or handicapping condition; or f;

4  “ (C) an organization sponsored by an agency;

5  “ (5) ‘affiliate’ means, when used with respect'io

6 a labor organization, any national or international union,

7 federation, council, or department, or other organization

8 in which suck labor organization is represented or with

9 which such labor organization is affiliated; ;;

10 ‘ (̂6) ‘Authority’ means the Federal Labor Relct

11 tions Authority described in section 7104(a) of this

12 title;

13 “ (7) ‘P̂ anel’ means the Federal Service Impasses

14 Pand described in section '7119(c) of this title;

15 “ (8) ‘collective bargaining agreement’ means an

16 agreement entered into as a remit of collective bargain-

17 ing pursuant to the provisions of this- chapter';

18 V. “ (9) ‘grievance’ means any complaint by any

19 person—

20 ' “ (A) concerning any matter relating to the

21 employment of mch person with an agency;

22' “ (B) concerning the effect or interpretation̂

23 or a claim of breach, of a collective bargaining

24': . ' agreement; or .....  /  r —
25 “ (G) concerning any claimed violation, mis-
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1 interpretation, or misapplication of any law, rule,

2 or regtdation, affecting conditions of employment;

3 “ (10) ‘supervisor' means any employee having au-

4 thority, in the interest 'of an agency, to hire, direct, as-

5 sign, promote, reward, transfer, lay off, recall, suspend,

6 discipline, or discharge other employees, or to adjust

7 / their grievances, or to effectively recommend such ac-

8 tion, if the exercise of such authority is not merely

9 routine or clerical in nature hut requires the consistent

10 exercise of independent judgment, except that with re-

11 spect to any unit which includes firefighters or nurses,

12 the term ‘supervisor’ indudes only those employees who

13 devote a preponderance of their employment time in

14 exercising such authority; '

15 “ (11) ‘management official’ means an individvhl

16 employed by an agency in a position the duties and

17 responsibilities of which require or authorize such in-

18 dividual to formulate, determine, or influence the policies

19 of such agency;

20 ‘ (̂12) ‘collective bargaining’ or ‘bargaining’ means

21 the performance of the mutual obligation of the repre-

22 sentatives of an agency arid the exclusive representa-

23 tive of employees in a unit in mch agency to meet at

24 reasonable times and to confer, consult,'0(nd bargain in

25 a goodrfaith- f̂fô i ^  reach x^eement with respect io
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1 the conditions of employment affecting such employees

2 <ind to execute, if requested by either party, a written

3 document incorporating any collective bargaining agree- 

- 4 ment reached, but such obligation does not compel either

5 party to agree to a proposal or to make a concession;

6 “ (13) ‘confidential employee' means an employee

7  who acts in a confidential capacity to a person who fof- 

g mulales or effectuates management policies in the field

9  of labor relations;

10 “ (14) ‘conditions of employment' means personnel

11 policies, practices, and matters, whether established by

12 rule, regulation, or otherwise, affecting working condi-

13 tions, except that such term does not include policies,

14 practices, and matters—

15 “ (A) relating to discrimination in employment

16 because of race, color, religion, sex, age, national

17 origin, or handicapping condition; ■

18 “ (B) relating to political activities prohibited

19 under subchapter 111 of chapter 73 of this title; or

20 “ (C) to the extent such matters are speciflcaUy

21 provided for by Federal statute; V

22 “ (1 5 )-professional employee’ means—

23 “ (A) an employee engaged in the performance

24 of work—

25 - “ (i) requiring knowledge of an advanced
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1 type in a field of science or learning customarily

2 acquired by a prolonged course of specialized

3 intellectual instruction and study in an institu-

4 tion of higher learning or a hospital (as distin-

5 guished from knowledge acquired by a general

6 academic education, or from an apprenticeship,

7 or from training in the performance of routine/
8 mental, manual, mechanical, or physical activi-

9 ties);

10 “ (a) requiring the consistent exercise of

11 discretion and judgment in its performance;

12 “ (Hi) which is predominantly intellectual

13 and varied in character (as distinguished from_

14 routine mental, manual, mechanical, 6r physi-

15 cal work) ; and

16 “ (iv) which is of such character that the

17 output produced or the result accomplished by

18 such work cannot he standardized in relation

19 to a given period of time; or

20 “ (B) an employee who has completed the

21 courses of specialized intellectual instruction and,

22 , study described in subparagraph (A ) ( i) of this

23 paragraph and is perf orming related work under the

24 direction or guidance of a professional person to
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1 iptcAify sach ^ fh yee  as a professional employee,

2 within the meanmg of subparagraph ( A) ;

3 êxclusive representaHve’ means any labor

4 organization which has been-^

5  “ (A) selected or designated pursuant to the 

g provisions of section 7111 of this title as the repte-

7 sentative •of employees in an appropriate unit; or

8 “ (B) recognized by an agency before the efec-

9 tive date of this chapter as the exclusive represenfa-

10 live of employees in an appropriate unit—

1 1  “ (i) on the basis of an election, or

12 “ (a) on any basis other than an election;

13 “ (17) ‘firefighter' means any employee engaged

14 in the performance of work directly connected with the

15 control and extinguishment of fires or the maintenance

16 and use of firefighting apparatus and equipment;

17 “ (18) ‘ United States' means the 50 States, the

18 District of Columbia, and any territory or possession of

19 the United States; and

20' “‘(W )  ‘dues means ^es, fees, and assessments.

21 “§ Federal Labor Ret&tions, Authority

22 ‘̂ (a) The Federal Labor M otions Authority is com-

28 posed of three members, tuyt more than two of whom may

24 be adherents of the same politiml party. A  member shall

25 not engage in any other business or emphymenl and none
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1 of whom may hold another office or position in the Govern-

2 ment of the United States except where provided by law.

3 “ (b) Members of the Authority shall be appointed by

4 the President, by and with the advice and consent of the Sen-

5 ate. Each member of the Authority may be removed by the

6 President, only upon notice and hearing, and only for mis-

7 ĉonduct, inefficiency, neglect of duty, or malfeasance in Office.

8 The President shall designate one member to serve as Chair-

9 man of the Authority.

10 “ (c) One of the original members of the Authority

11 shall be appointed for a term of 1 year, one for a term of 3

12 years, and the Chairman for a term of 5 years. Thereafter,

13 each member shall be appointed for a term of 5 years. Not-

14 withstanding the preceding provisions of this subsection, the

15 term of any member shall not expire before the earlier of (1)

16 the date on which such member’s successor takes office, or

17 (2) the last day of the Congress beginning after the date

IS such member’s term of o^ce would (but for this sentence)

19 expire. An individual chosen to fill a vacancy shall be alp̂

20 pointed for the unexpired term of the member replace

21 “ (d) A vacancy in the Authority shall not impair the

22 .jright of the remaining mmhers to eaiereiee all of the powers

23 of the Authority,

24 “ (e) The Authority skail make an anmml report to the

25 President for transmittal to the Congress, which shall include
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1 information as to the cases it has heard and the decisions it

2 has rendered.

3 “ (f )(1) The General Counsel of the Authority shall be

4 appointed by the President by and with the advice and

5 consent of the Senate for a term of 5 years. The General

6 Counsel may be removed by the President, only upon notice

7 cmd hearing, and only for misconduct, inefficiency, neglect

8 of duty, or malfeasance in office. The General Counsel may—

9 “ (A) investigate alleged violations of this chapter,

10 “ (B) file and prosecute complaints filed under

11 this chapter,

12 “ (C) intervene before the Authority in proceedings

13 brought under section 7118 of this title, and

14 "(D) exercise such other powers as the Authority

15 may prescribe.

16 “ (2) The General Counsel shall have direct authority

17 over, and responsibility for, all employees in the office of

18 jreneral Counsel, including employees of the General Coun-

19 sel in the regional offices of the Authority.

20 “ (3) If a vacancy occurs in the Office of General Coun-

21 sel, the President shall promptly designate an Acting Gen-

22 eral Counsd and shall submit a nomination for a replacement

23 to the Senate within 40 days after the vacancy has occurred,

24 unless Congress adjourns sine die before the expiration of

25 such 40-day period, in which case the Present shall submit
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 ̂ a nomination to ihe Senate not later than 10 days after

2 Congress reconvenes.

g “§ 7105. Powers and duties of the Authority

 ̂ “ (a) The Atithority shall provide leadership in estab-

g lishiiif/ labor-managcment relations policies and guidance

g under this chapter, and, except as otherwise provided, shall

rj be responsible for carrying out the purposes of this chapter.

g “ (b) The Authority shall adopt an official seal which

9 shall be judicially noticed.

JO ‘ (̂c) The principal office of the Authority shall he in 

the District of Columbia but it may meet and exercise any

12 or all of its powers at any time or place. Except where 

expressly provided otherwise, ihe Authority may, by one or

14 more of its members or by such agents as it may designate,

15 make any inquiry necessary to carry owt its duties wherever

16 persons subject to tJiis chapter are located. A member who

17 participates in such inquiry shall not be disqualified from

18 later participating in a decision of the Authority in the same

19 case.

20 “ (d) The Authority shall appoint an Executive Director,

21 administrative law judges under section 3105 of this title,

22 other em-ployees as it may from time to time find neces-

23 sary for the proper performance of its duties.

24 “ (e)(1) The Authority may delegate to its region^

25 directors its authority under this tide—
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1 to determine v^ h er a group of employees

2 is an appropriate unit,

3 *‘ (B) to investigate and provide for hearings,

4 “ (G) to determine whether a question of represen-

5 taiio7i exists and to direct an election, and

6 “ (D) io conduct secret ballot elections and certify

7 the results thereof,

8 except that upon the filing of a request therefor with the

9 Authority by any interested person, the Authority may re- 

IQ view any action of the regional director under authority dele-

11 gated under this paragraph, but such review shall not, unless 

]2 specifically ordered by the Authority, operate as a stay of

13 action taken by the regional director.

14 *‘ (2) The Avihority may delegate to an ^ministrative

15 law judge its authority under section 7118 of this title to deter-

16 mine whether any person has engaged in an unfair labor

17 practice. The Authority may review any action of an ad-

18 ministrative law judge under authority delegated under this

19 paragraph, hut such review shall not, unless specifically

20 ordered by the Authority, operate as a stay of any action

21 taken by the administrative law judge.

22 “ (f) i f  the Authority exercises the authority granted

23 by subsection (e) of this section to delegate any authority to

24 any regional director or administrative law judge, it may,

25 upon application by any interested person, review, and upon

14 .............. ........
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j_ such review, modify, affirm, ar reverse dec^n, certj,-

2 fication, or order of a regional director or pdmMii^ntive lofv

3 judge if it believes substantial qmstipHS of law w  fact have

4 been raised. In the event that the Authority does not tmder-

5 take to grant review within 60 days after n request for

6 review is filed, the decision of such regional director or ad-

7 miiiistrative law judge shall become the decision of the 
/

8 Authority.

9 “ (g) In order to carry out its functions under this chapr-

10 ter, the Authority may hold hearings, mbpena witnesses,

11 administer oaths, and take the testim^y, or deposition of arty

12 person under oath, and in connection therewith, may issue

13 subpenas requiring the production ’and emrriinatipn.of antf_

14 bocĴ  or papers, including those, ej/the Federal €r<m^ment

15 .to the extent otherwise avaOa^ under l&w; relating to any

16 matter pending before it and to take such lOtker :«kotion as

17 may he necessary to carry 4>ut the purpose of this d̂tapter.

18 “ § 7106. Management rights

19 “ (a) Nothing in this chapter shall affect the authority

20 of any management official of any agency— - \ . v

21 "(1) subje^ to .subsection ■ CbJ i ’io determine the:

22 mission, budget, wg<mzation, : ai):d. internal security

23 practicesof gmhagency;and' , V. ■, <:

24 *‘ (2) in accordarKse with applicabk'iaws, to takq



16

2 whatever actions as may be necessary to carry out, the

2 mission of such agency during national emergencies,

3 “ (h) Nothing in this section shall preclude any agency

4 and labor organization from negotiating—

5 “ (1) procedures which management officials of such

0 agency will observe in exercising their authority to deter- 

rj mine the mission, budget, organization, and internal

3 security of such agency, or

9 “ (2) appropriate arrangements for emplotjees ad-

10 versely’ affected by the exercise of such authority by 

such management officials.

12 "SUBCHAPTEB II—RIGHTS AND DUTIES OF
I

13 AGENCIES AND LABOR ORGANIZATIONS

14 7111. Exclusive recognition of labor organizations

15 “ (a) Exclusive recognition shall he granted to a labor

16 organization which has been selected by a majority of em-

17 ployees in an appropriate unit who participate in an elec-

18 tion in conformity with the requirements of this chapter.

19 “ (b)(1) If a petition has been fled with the Au-

20 thority—

21 (A ) by any person alleging—

22 *‘ (i) in the case of an appropriate unit for

23 which no exclusive representative has been certified,

24 that 30 percent of the employees in the appropriate

326
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1 , unit wish to he represented for collective bargaining

2 purposes by an fapdusive representative, or ' •.

3 ' “ (ii) in the case of an appropriate unit for

4 which an exclusive representative has been certified,

5 that 30 percent of the employees in the unit allege

6 that the exclusive representative is no longer the

7 representative of the majority of the employees in

8 ' the unit; or

9 “ (B) by any person seeking clarification of, or

10 an amendment to, an existing certificaiion on a matter

11 relating to representation; ,,

12 the Authority shall investigate such petition, and if it fuas

13 reasonable cause to believe that a question of representation 

exists, it shall provide for an opportunity for a hearing (ifor 

which a transcript will be kept) lifter reasonable and an ap-

1̂* propnate hearing on the record upon due notice. Except as 

provided under subsection (e) of this section, if the Authority 

finds on the record of such hearings that such a question of

19 representation exists, it shall, subject to paragraph (2), of

20 this subsection, conduct an election by secret ballot and shall

21 certify the results thereof. An election shall not be conducted

22 in any appropriate unit or in miy subdivision thereof within

23 which, in the preceding 12 calendar months, a valid election 

, .under this subsection has been held. • ,

50 -9 5 2  0 79 23



328

‘18

1 '“ (2 )(A) If, after 45 days fdllciwing the daie the peti-

2 tion is filed, unresolved issues exist conceminff—
3 “ (i) the appropriateness of the unit for the purposes

4  of collective bargaining,

5 “ (a) the eligibility of one or more individuals to

6 vote in the proposed election, or

7 ‘*(iii) other matters determined by the Authority

8 to be relevant to the election,

9 the Authority shall direct an election by secret ballot in

10 the unit then sought by the petitioner and announce the

11 results thereof.

12 “ (B) After conducting an election under subparagraph

13 {A ) of this paragraph, the Authority shall expedite -the

14 resolution of the disputed issues relating to such election. 'If

15 the Authority determines that matters raised by such issues

16 did not affect the outcome of such election, the Authority

17 shall certify the results of such election. If the Authority

18 determines that such matters affected the outcome of the

19 election, it shall direct that a new election by secret ballot

20 occur in accordance with such requirements as is appropriate

21 on the basis bf such determination, and shall certify the re-

22 suits thereof. -

23  ̂ “ (c) A labor organization which— >

24 “ (1) has been designated by at least 10 percent

25 of the employees in the unit; ‘ •
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1 “ (2) has submitted a valid copy of a current or

2 recently expired collective bargaining agreement for

3 the unit; or

4 “ (3) has submitted other evidence that it is the

5 exclusive representative of the employees involved;

6 may intei'vene loith respect to a petition filed under sub-

7 section (b) of this section and shall be placed on the ballot

8 of any election ordered to be held under such subsection (b).

9 “ (d) The Authority shall determine who is eligible to

10 vote in any election under this section and shall establish

11 rules governing the election, which shall include rules allow-

12 ing each employee eligible to vote, the opportunity to

13 choose—

“ (1) the labor organization such employee wishes 

to be represented by from those on the ballot, or

“ (2) not to have representation by a labor organi-
17 zation.

In any election in which no choice on the ballot receives 

a majority of the votes cast, a runof dection shall be con- 

^  ducted between the two choices receiving the largest number 

of votes. A labor organization which receives the majority 

of the votes cast in an election shall be certified by the 

Authority as the exclusive representative.

“ (e) The Authority may, on the petition of a labor or-

22

23

24
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X ganization, certify such labor organizutton as an exclusive

2 represmtative-^

3 “ (1) if, after investigation, it determines that the

4 conditions for a free and untrammeled election under

5 this section cannot be established because the agency

6 involved has engaged in or is engaging in an action 

described in section 7116 of this title; or

8 “ (2) if, after investigation, the Authority detcr-

9 mines that—

10 “ (A) the labor organization represents a m-a-

11 jority of employees in an appropriate unit;

12 “ (B) such majority status was achieved, xoith-

13 out the benefit of an action described in section

14 7116 of this tiile;

15 “ (G) no other person has filed a petition for

16 recognition under subsection (b) of this section or

17 a request for intervention under subsection (c) of

18 this section; and

19 “ (D) no other question of representation exists

20 in the appropriate unit.

21 “ (f) Any Idbdr organization described in clause (ii)

22 o f section 7103(a) (16) (B) of this title may petition" for

23 an election for the determination of such organization as the

24 'exdu^ve represeniMive of any unit. • \

25 “ (g) A labor organization seeking exclusive recognition
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1 shall submit to the Authority and the agency involved a

2 roster of its officers and representatives, a copy of 'its con-

3 stitution and bylaws, and a statement of its objectives,

4 “ (h) Exclusive recognition shall not be accorded to a

5 labor organization—

6 '̂(1) if the Authority determinê  .the labor orya-

7 nization is subject to corrupt influences or influences

8 opposed to democratic principles;

9 “ (2) in the case of a petition filed pursuant to

10 subsection (b)(1)(A),  if there is not credible evi-

11 dence that at least 30 percent of the - employees in

12 the unit described in such petition wish to be represented

13 for the purpose of collective bargaining by the labor

14 organization seeking exclusive recognition;

15 ‘ (̂3) if there is then in effect a lawful written

16 collective bargaining agreement between such agency

17 and a labor organization (other than the labor orga-

18 nization seeking recognition) covering any employees

19 included in the unit described in the petition, tinlê — ,

20 “ (A) such agreement has been in effect for

21 more than 3 years, or ; ,. I

22 ‘̂(B) the petition for exdusive .r^gnitMn is

23 fUed during the 4-month period which begijis on the

24 180th day before the expirMion .̂date of .such agree-

25 . ment; or



22!
1 ‘*(4) if the Authority has, within the previous 12

2 calendar months, conducted a secret ballot election in-

3 volving any of the employees in the unit descnbed in

4  the petition and in such election a majority of the em-

5 ployees voting chose a labor organization for certification

6 as the unit’s exclusive representative or chose not to be

7 represented by any labor organization.

8 “ (i) Nothing in this section shall be construed to prohibit

9 the waiving of hearings by stipulation for the purpose of a

10 consent election in conformity with regulations and rules or

11 decisions of the Authonty.

12 “ § 7112. Determination of appropriate units for labor

13 organization representation

14 “ (a)(1) The Authority shall make a determination of

15 the appropriateness of a unit. The Authority shall deter-

16 mine in each case whether, in order to insure employees

17 the fuUest freedom in exercising the rights guaranteed

18 under this chapter, the appropriate unit to be established

19 wUl be on an agency, plant, installation, functioned, or

20 other basis which will insure a dear and identifiable

21 community of interest among the employees concerned and

22 will proinotie effective dealings with ', avk effi<Amcy of, agency

23 operations.

24 “ (b) A unit shall not be determined to be appropriate

25 under this section solely on the basis of ihe extent to which

332
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1 employees in the proposed unit have organized, nor shall a

2  unit be determined to he appropriate if it includes— ^

3 “ (1) except as provided under section 7136(a) of

4 this title, any management official or supervisor, except

5 that, with respect to a unit n majority of which is

6 composed of firefighters or nurses, «  unit which indudes

7 both supervisors and nonsupervisors may be considered

8 appropriate;

9 “ (2) a confidential employee;

10 “ (3) an employee engaged in personnel work in

11 other than a purely clerical capacity;

12 “ (4) an employee engaged in administering the

13 provisions of this chapter;

14 “ (5) both professional and nonprofessional employ-

15 ees, unless a majority of the professional employees vote

16 for inclusion in the unit;

17 “ (6) any employee engaged in intelligence, investi-

18 gative, or security functions of any agency which directly

19 affect national security; or

20 ' (̂7) any employee primarily engaged in investiga-

21 tion or audit functions relating to the work of an agency ŝ

22 officers or employees whose duties directly affect the in-

23 temal security of that agency hut only if such functions

24 are undertaken to insure that such duties are discharged

25 honesUy and with integrity.
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1 Two or more units which arê  in an agency and for

2 which a labor organization holds exclusive recognition by

3 reason of elections within each of such units shall be consoli-

4 dated into a single larger unit if (he Authority deems the

5 larger unit to be dppropriate. The Authority shall certify the

6 labor organization as the exclusive representative of such new

7 unit

8 “ (d) In the case of the reorganization of one or more

9 units for which, before the reorganization, a labor organiza-

10 tioii whs certified as the exclusive representative of any such

11 unit, such labor organization shall continue to be the exclusive

12 representative for such unit until new election̂  are held or a

13 period of 45 days has elapsed, whichever first occurs.

14 7113. ISdtional consultation rights

15 “ (a) If there is no labor organization having exclusive 

recognition on an agency basis, then a labor organization

1'̂  which has been granted exclusive recognition below the agency

18 level as the representative of a substantial number of

19 employees of the agency, determined in accordance with cri-

20 terid prescribed by the Authority, shall be granted national

21 consultation rights by such agency. National consultation

22 rights shall terminate when the labor organization no longer

23 meets the criteria prescnbed hy the Authority. Any imic

24 as to a labor organization^s eligibility for, or continuation of,
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1 national consultation rights shall he subject to determination

2 hy the Authority.

3 “ (b) A labor organization having national consultation

4 rights under subsection (a) of this section shall—

5 “ (1) be informed of any change in conditions of

6 employment proposed hy an agency, and

7 “ (2) shall be permitted reasonable time to present

8 / its views and its recommendations regarding such

9 changes.

10 All views and recommendations presented under this sub-

11 section shall be considered by the agency before final action

12 is taken by the agency, and, if such views or recommenda-

13 tions are presented under this subsection, the agency shall

14 provide the organization making such presentation a written

15 statement of the reasons for its actions.

16 ‘ (̂c) Nothing in this section shall be construed to 

1'̂  limit the right under this chapter to engage in collective

18 bargaining.

19 “§ 7114. Representation rights and duties

20 “ (a) If a labor organization has been accorded exclu-

21 sive recognition such organization is the exclusive representa-

22 tive of employees in appropriate unit and is entitled to

23 act for and negotiate collective bargaining agreements cover-

24 ing all employees in such unit. It is responsible for represent-
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1 ing the interests of all employees in the unit without dis-

2 crimination and without regard to labor organization mem-

3 bership. Such labor organization shall be given the oppor-

4 tu7iity to be represented at—

5 ‘̂ (1) any discussion between one or more represent-

6 atives of an agency and one or more employees or

7 their representatives concerning any grievance, person-

8 nel policy or practice,

9 “ (2) any discussion between an employee and a

10 representative of an agency if the employee reasonably

11 believes such employee may be the subject of discipli-

12 nary or adverse action, or

13 “ (3) any discussion regarding any other matter

14 affecting conditions of employment in the unit.

15 An agency and any labor organization accorded exclusive

16 recognition for any unit within such agency, through appro-

17 priaie representatives, shall meet and negotiate in good faith

18 for the purpose of arriving at a collective bargaining agree-

19 ment. The rights of an exclusive representative under the

20 preceding provisions of this subsection shall not be con-

21 strued to predude an employee from appointing an attor-

22 ney or other representative, other than the exclusive repre-

23 sentative, of the employee's own choosing in any appeal

24 action under procedures other than procedures negotiated

25 pursuant to this chapter.
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1 “ (b) The duty of an agency 'and a recognized labor or-

2 ganization to negotiate in good faith under subsection (a)

3 of this section shall include the obligation—

4 *‘ (1) to approach the negotiations with a sincere

5 resolve to reach an agreement;

6 “ (2) to be represented at the negotiations by duly

7 atithorized representatives prepared to discuss and nego-

8 tiate on all matters affecting conditions of employment;

9 “ (3) to meet at reasonable times and convenient

10 places as frequently as may be necessary, and to avoid

11 unnecessary delays;

12 “ (4i) in the case of an agency, to furnish to the

13 labor organization involved, or its authorized representa-

14 tive, upon request and to the extent not prohibited by

15 the provisions of Federal law, data normally main-

16 tained by the agency in the regular course of business,

17 reasonably available, and necessary for full and proper

18 discussion, understanding, and negotiation of subjects

19 within the scope of collective bargaining; and

29 “ (5) if an agreement is reached, to execute on the

21 request of any party to the negotiation a written docu-

22 ment embodying the agreed terms, and to take such

23 steps as are necessary to implement the agreement.

24 “§ 7115. Allotments to representatives

25 “ (a) If an agency has received from an employee in
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1 an appropriaie unit a written amgnment which authorizes

2 the agency to deduct from the pay of such employee amounts

3 for the payment of regular and periodic dues of a labor

4 organization having exclusive recognition for such unit,

5 fiuch assignment shall be homred. The allotments shall 

Q be made at no cost to the labor organization or the em-

7 ployee. Except as required under subsection (b) of this

8 section, any such assignment may not be revoked for a

9 period of 1 year.

10 “ (b) An allotment for the deduction of labor organiza-

11 tion dues terminates when—

12 “ (1) the agreement between the agency and the

13 labor organization ceases to be applicable to the em-

14 ployee; or

15 ‘'(2) the employee has been suspended or expelled

16 from the labor organization.

17 “ (c)(1) If  a petition has been filed with the Author-

18 ity by a labor organization which has been granted exclu-

19 sive recognition under section 7111 of this title and such

20 petition alleges that a majority of the employees in the

21 appropriate unit wish that each employee in such unit who

22 is not a member of such labor organization be required, as a

23 condition of continued employment, to pay to such labor

24 organization an amount eqtud to the dues which an employee

25 in such unit who is a member of mch labor organization is
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1 charged, the Authority shall conduct an election on such

2 issue by secret ballot and shall certify the results thereof. Su^h

3 requirement to make payments shall apply with respect to

4 the employees in such unit—

5 “ (-^) only if a majority of such employees voting 

g in such election vote in favor of such requirement, and

7 “ (B) only during the period such labor organiza-
/

8 tion is the exclusive representative of such unit.

9 An election under this paragraph shall not be conducted in

10 any appropriate unit in which a valid election under this

11 paragraph has been held during the preceding 12 calendar

12 months.

13 ‘‘ (2) If o, petition signed by 30 percent of the employees

24 of an appropriate unit has been filed with the Authority

15 stating that such employees wish that such requirement 

1C cease to apply, the Authority shall investigate such petition,

17 and if it has reasonable cause to believe that such petition

18 is valid, it shall conduct an election on svxih issue by secret

19 ballot and shall certify the results thereof. Such requirement

20 shall not apply with respect to the employees of such unit

21 if a majority of such employees voting in such election vote

22 in fOtVor of the inappliccMlity of such requirement. An elec-

23 tion under this paragraph shall not be conducted in any

24 unit in which a valid election under this paragraph has

25 been held during the preceding 12 calendar months.

339
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1 “ (3) Notwithstanding any other provision of law, no

2 employee shall be required, as a condition of employment

3 in an agency, to make any payments to a labor organization,

4 unless such an employee is a member of a unit which has

5 chosen by election under this section to impose such dues on

6 all the employees in such unit.

7 “ (4) Any employee who is a member of, and adheres

8 to established and traditional tenets or teachings of, a bona

9 fide religion, body, or sect which has historically held

10 conscientious 'objections to joining or financially supporting

11 labor unions shall not be required to make any payments to

12 any labor organization as a condition of employment, ex-

13 cept that such employee in a unit exclusively represented by

14 a labor organization may he required under this subsection

15 to pay, in lieu of dues, sums equal to such dues to—

16 “ (A) a nonreligious charitable fund exempt from 

37 taxation under section 501(c)(3) of the Internal Rev-

18 enue Code of 1954, chosen by such employee from a list

19 of at least three such funds, designated in a collective

20 bargaining agreement, or

“ 1 ‘^(B) if the collective bargaining agreement fails to

22 designate such funds, then to any such fund chosen by

23 the employee.

24 “ (d)(1) Subject to paragraph (2) of this subsection, 

Srj if a petition has been filed with the Authority by any person
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1 alleging that 10 percent of the employees in an appropriate

2 unit have membership in a particular labor organization, the

3 Authority shall investigate such petition to determine its

4 validity. Upon certification by the Authority of its validity,

5 the agency shall he obligated to negotiate with the labor

6 organization solely concerning the establishment of a deduc-

7 tion of dues of the organization from the pay of members of

8 the organization who are employees in such unit and who

9 make a voluntary allotment for such purpose.

10 “ (2) (A) The provisions of paragraph (1) of this srub-

11 section shall not apply in the case of any appropriate unit for

12 which there is an occlusive representative.

13 “ (B) Any agreement under paragraph (1) between a

14 labor organization and an agency with respect to an appro-

15 priate unit shall be null and void upon the certification of an

16 exclusive representative of such unit.

17 “ § 7116. Unfair labor practices

18 “ (a) For the purpose of this chapter, it shall be an un-

19 fair labor practice for an agency—

20 “ ( i )  to interfere with, restrain, or coerce any em-

21 ployee in the exercise by such employee of any right

22 a,ssured by this chapter;

23 “ (2) to encourage or discourage membership in any

24 labor organization by discrimination in. regard to hiring,

25 tenure, promotion, or other conditions of employment^
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1  except that no provision of this chapter, or any other

2 provision of law, shall prevent an agency from requiring,

3 as a condition of continued employment, payment of a

4 representation fee equal to the amount of dues uniformly

5 required, pursuant to section 7115 (c) of this title;

g “ (3) to sponsor, control, or otherwise assist any

7 labor organization, other than to furnish, if requested,

g customary and routine services and facilities if such serv-

9 ices and facilities are also furnished on an impartial

10 basis to other labor organizations having equivalent

11 status;

12 “ (4) to discipline or otherwise discriminate against

13 an employee because the employee has fled a complaint,

14 affidavit, petition, or given any information or testimony

15 under this chapter;

16 “ (5) to refuse to consult, confer, or negotiate in

17 good faith with a labor organization as required by this

18 chapter;

19 “ (6) to otherwise fail or refuse to cooperate in im-

20 passe procedures and impasse decisions as required by

21 this chapter;

22 . “ (7) to fail or refuse to comply with any provision

23 of this chapter; or

24 “ (8) prescribe any rule or regulation which restricts

25 the scope of collective bargaining permitted by this
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1 chapter or which is in conflict with any applicable agree-

2 ment negotiated under this chapter.

3 ^̂ (h) For the purpose of this chapter, it shall be an

4 unfair labor practice for a labor organization—

5 “ (1) to interfere with, restrain, or coerce an em-

6 ployee in the exercise of any right assured to such em-

7 ployee by this chapter;

8 '‘ (2) to cause or attempt to cause an agency to

9 discriminate against an employee in the exercise of any

10 right assured to such employee by this chapter;

11 “ (3) to coerce or attempt to coerce, discipline, or

12 fine a member of the labor organization as punishment

13 or reprisal for the purpose of hindering or impeding such

14 employee's work performance, productivity, or the dis-

15 charge of duties as an employee of an agency;

16 “ (4) to discriminate against an employee with re- 

1'7 gard to the terms or conditions of membership in such

18 organization because of race, color, creed, national origin,

19 sex, age, preferential or nonpreferential civil service

20 status, political affiliation, marital status, or handicap-

21 ping condition;

22 - “ (5) to refuse to consult, confer, or negotiate in

23 good faith with an agency as required by this chapter;

24 ^ (̂6) to fail or refuse to cooperate in impasse pro-

50-952 0 79 -  2^
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1 cedures and impasse decisions as required by this

2 chapter;

3 *‘ (7) to call or engage in a strike, work stoppage,

4 or slotvdown, or to condone any such activity hy failing

5 to take action to prevent or stop such activity; or

6 “ (8) to fail or refuse to comply with any pro-

7 vision of this chapter.

8 “ (c) For the purpose of this chapter it shall be an unfair

9 labor practice for a labor organization which is accorded ear-

10 elusive recognition to deny membership to an employee in

11 the appropriate unit except for failure to meet reasonable

12 occupational standards uniformly required for admission,

13 or for failure to tender dues uniformly required as a condi-

14 tion of acquiring and retaining membership. This subsec-

15 tion does not preclude a labor organization from enforcing 

IG discipline in accordance with procedures under its consti-

17 tution or bylaws, to the extent consistent with the requirements

18 of this chapter.

19 “ (d) Issues which properly can be raised under—

20 “ (1) an appeals procedure prescribed by or pur-

21 suant to law; or

22 “ (2) the grievance procedure under section 7121

23 of this title;

24 may, at the election of the aggrieved party, be raised either

25 (A ) under the appropriate appeal or grievance procedure,
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1 or (B ) if applicable, under the procedure for resolving com-

2 plaints of unfair labor practices under section 7118 of this

3 title. An election under the preceding sentence shall be made

4 at such time and in such manner a'S the Authority shall

5 prescribe. Any decision on such appeal or grievance under

6 such a procedure shall not be construed as a determination

7 fif an unfair labor practice under this chapter nor as prec-

8 edent for any such determination.

9 “§ 7117. Duty to bargain in good faith; compelling need

10 “ (a)(1) Subject to paragraph (2) of this subsection,

11 the duty to bargain in good faith shall, to the extent not

12 inconsistent with Federal law, extend to matters which are

13 the subject of any rule or regulation ivhich is not a Govern-

14 ment-wide rule or regulation.

15 “ (2) The duty to bargain in good faith shall, to the

16 extent not inconsistent with Federal law, extend io matters 

1'̂  which are the subject of any Government-wide rule or regu-

18 lation for which the Authority has determined in a hearing

19 under subsection (b) of this section that no compelling need

20 (as determined under regulations prescribed by the Au-

21 thority) exists.

22 " “ (b)(1) In any case of collective bargaining in which

23 an exclusive representative alleges that no compelling need

24 exists for any Government-wide rule or regulation governing

25 any matter at issue in such collective bargaining, the Au-
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1 thority shall conduct a hearing on the issue of compelling

2 need in accordance unth regulations prescribed by the Au-

3 thority.

4 “ (2) Any hearing under this subsection shall be expe-

5 diied to the extent practicable and shall not include the Gen-

6 eral Counsel as a party.

7 “ (3) For the purpose of this section, a compelling need

8 shall be determined not to exist only if—

9 “ (A)  the agency which issued such rule or regula-

10 tion informs the Authority in writing that such a com-

11 pelting need does not exist; or

12 “ (B) the Authority determines after a hearing

13 under this section that such a compelling need does not

14 exist.

15 “ (4) The agency which issued such rule or regulation

16 shall he a necessary party at any hearing under this 

1"̂  subsection.

18 “ § 7118. Prevention of unfair labor practices

19 “ (a)(1) If  an agency or labor organization is charged

20 by any person with having engaged in or engaging in an

21 unfair labor practice, the General Counsel shall investigate

22 the charge and may issue and cause to be served upon such

23 agency or labor organization a complaint. In any case in

24 which the General Counsel does not issue a complaint because

25 the charge fails to state an unfair labor practice, the Gen-
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1 eral Counsel shall furnish the person making such charge

2 with a written statement of the reasons for not issuing a

3 complaint.

4 (2) Any complaint under paragraph (1) of this sub-

5 section shall contain n notice—

6 “ (A) of the charges;

7 “ (B) that a hearing will be held before the Author-

8 ity or a member thereof, or before an employee of the

9 Authority designated for that purpose;

10 “ (C) of the place fixed for the hearing; and

11 “ (D) of the time for the hearing which shall be

12 not earlier than 5 days after the serving of the complaint.

13 '‘ (3) The labor organization or agency involved shall

14 have the right to file an answer to the original and any

15 amended complaint and to appear in person or otherwise

16 and give testimony at the time and place of the hearing 

1'7 fixed in the complaint. In the discretion of the person or

18 persons conducting the hearing, any person other than the

19 labor organization or agency involved may be allowed to

20 intervene in such proceeding and to present testimony. Any

21 smcA proceeding shall, so far as practicable, be conducted in

22 -uccordanc  ̂ with the provisions of subchapter II  of chapter 

^  5 of this title, except that the parties shall not be hound by

24 rules of evidence, whether statutory, common law, or adopted

25 by rules of court.
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1 “ (4) No complaint shall be issued based upon an un-

2 fair labor practice which occurred more than 6 months before

3 the filing of the charge with the Authority. If the person ag-

4 grieved was prevented from filing such charge within the 6

5 months—

6 “ (A) by the failure of the agency or labor orga-

7 nization against whom such charge is made to perform a

8 duty owed to the aggrieved, or

9 “ (B) due to concealment which prevented dis-

10 covery of the unfair labor practice within 6 months of

11 its occurrence,

12 the 6-month period during which a charge may be filed

13 shall be computed from the day of discovery of the

14 occurrence.

15 “ (5) Thv Authority (or a member or employee of the

16 Authority designated for such purpose) shall condmt a hear-

17 ing on the complaint not earlier than 5 days after the com-

18 plaint is served, and may compel under section 7133 of this

19 title the attendance of witnesses and the production of docu-

20 ments. A transcript shall be kept of the proceeding. There-

21 after, in its discretion, the Authority upon notice may receive

22 further evidence or hear argument. If the Authority, or its

23 designee, determines that the preponderance of the evidence

24 received demonstrates that an agency or labor organization

25 named in the complaint has engaged in or is engaging in an
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1 unfair labor practice, then the Authority, or its designee,

2 shall state its findings of fact and shall issue and cause to

3 be served on such agency or labor organization an order to

4 cease and desist from such unfair labor practice, and to take

5 such action as will effectuate the policies of this chapter as

6 may be appropriate. Such action may include—

7 “ (A) directing that a collective bargaining agree-

8 ment be amended and that such amendments be given

9 retroactive effect;

10 ‘‘ (B) requiring an award of reasonable attorney’s

11 fees; or

12 “ (G) reinstatement of employees with backpay to-

13 getJier with an award of interest thereon.

14 Where any order directs reinstatement of an employee, hack

le pay may be required of the agency (as provided in section

16 5596 of this title) or of the labor organization, as the case

17 may be, responsible for the discrimination or improper action.

15 “ (6) If the Authority determines that the preponderance

19 of the evidence received fails to demonstrate that the agency

20 or labor organization named in the complaint has engaged in

21 or is engaging in an unfair labor practice, then the Authority

22 shall state its findings of fact and shall issue an order dis-

23 missing the complaint.

24 “ (b) The Authority may request from the Director of the

25 Office of Personnel Management an advisory opinion concern-



350

40
1 ing the proper interpretation of rules, regulations, or other

2 policy directives issued hy the Office of Personnel Manage-

3 ment in connection with any matter before the Authority in

4 any proceeding under this section.

5 “ § 7119. Negotiation impasses; Federal Service Impasses

6 Panel

7 “ (a) Upon request, the Federal Mediation and Concilia-

8 tion Service shall provide services and assistance to agencies

9 and labor organizations in the resolution of negotiation

10 impasses.,

11 “ (b) If voluntary arrangements including the services of

12 the Federal Mediation and Conciliation Service or other

13 third-party mediation fail to resolve a negotiation impasse—

14 ‘̂ (1) either party may request the Federal Service

15 Impasses Panel to consider the matter, or

16 “ (2) the parties may agree to adopt a procedure

17 for binding arbitration of a negotiation impasse.

18 “ (c)(1) The Federal Service Impasses Panel is an

19 entity tvithin the Authority, the function of which is to pro-

20 vide assistance in resolving collective bargaining negotiation

21 impasses between agencies and labor organizations.

22 “ (2) The Panel shall be composed of a Chairman and at

23 least six other menders, who shall be appointed hy the Au-

24 thority solely on the basis of fitness to perform the duties and

25 funct\ons of the ofjux from among individuals who are fa-
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1 miliar with Government operations mid knowledgeable in

2 labor-management relations. f;

3 “ (3) Two members of the Panel shall he appointed foV

4 a term of 1 year, two for a term of 3 years, mid the Chair’r

5 man and the remaining members for a term of 5 years. Their

6 successors shall be appointed for terms of 5 years, except

7 that an individual chosen to fill a vacancy shall be appointed

8 for the unexpired term of the member whom he shall rcf

9 place. A member of the Panel may he removed by the Aiir

10 thority only upon notice and hearing and only for miscoii-̂

11 duct, inefficiency, neglect of duty, or malfeasance in offici.’

12 “ (i )  The Panel may appoint an Executive Director

13 and such other employees as it may from time to time find

14 necessary for the proper performance of its duties. Each

15 member of the Panel who is not an employee is entitled to

16 pay at a rate equal to the daily equivalent of the maximum

17 annual rate of basic pay then currently paid under the Ger^'

18 eral Schedule for each day he is engaged in the performance

19 of official business on the work of the Panel, includirtg’

20 traveltime, and is entitled to travel expenses and a per dietn:

21 alhwanceunder section 5703 of this title. i ‘

22 ' “ (5) (A )  ■ The Panel or its designee shall promptly

23 investigate any'impasse presented to H under subsection (b)

24 of this section. The Panel shall co n fer  the matteir and shall

25 either— ; ,
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1  **(i) recommend procedures to the parties for the

2 resolution of the impasse, or

3  “ (a) assist the parties in urriving nt a settlement

4  through whatever methods and procedures, including

5 factfinding and recommendations, it may deem appro-

6 priate to accomplish the purposes of this section.

7 ' ‘̂ (B) If the parties do not arrive at a settlement after

8 assistance by the Panel under subparagraph (A ) of this

9 paragraph, the Panel may—

10 “ (i) hold hearings,

11 “ (ii) compel under section 7133 of this title the

12 attendance of witnesses and the production of docu-

13 mmts, and

14 ‘^(iii) take whatever, action is necessary and mt

15 inconsistent with this chapter to resolve the impasse.

16 “ (C) Notice of any final action of the Panel under this

17 section shall be promptly served upon the parties, and such

18 action shall be binding upon them during the term of the

19 agreement.

20 “$ 7120. Standards of conduct for labor organizations

21 “ (a) A labor organization representing or ,seeking to

22 represent employees pursuant to this diapter  ̂shall adopt,

23 maintain, and enforce governing requirements containing

24 explicit and detailed provisions to which it subscribes, which

25 shall include requirements providing for—
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1 ‘ ‘ (1) the maintenance of democratic procedures

2 and practices, including provisions for—

3 “ M i periodic elections to be conducted subject

4 to recognized safeguards, and

5 “ (B) provisions defining and securing the right

6 of individual members to—

7 “ (i) participate in the affairs of the labor

8 organization,

9 “ (a) fair and equal treatment under the

10 governing rules of the organization, and

11 “ (Hi) fair process in disciplinary proceed-

12 ings;

13 “ (2) the prohibition of business or financial inter-

14 ests on the part of labor organization officers and agents

15 which conflict with their duty to the organization and its

16 members; and

17 “ (3) the maintenance of fiscal integrity in the

18 conduct of the affairs of the labor organization, includ-

19 ing provision for accounting and financial controls and

20 regular financial reports or summaries to be made avail-

21 able to members. ■ '

'22  “ (b) This' cluipter does not authorize participation in

23 the management of a labor organization or acting as a rep- 

24: reseritative of such an organization by a management ofiicial

25 or a supervisor, except as specifically provided in this chap-
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1 ter, or hy- an employee if the po,rticipation or activity

2 would result in a confliot or appafent oon'flict of interest or

3 wovM otherwise be incompatihh -̂ ibith Vawsor with the official

4 duties of the employee. • . \

5  ' ‘̂SUBCHAP.TEB 111-G R IE V A N G E S

6 “ § 7121. Grievance procedures

•j ' “ (a) An agreement entered into hy an agency and a

8 labor organization having exclusive riscognition shall pro-

9 vide procedures for the set^l^ent, of • grievances, including

10 questiom of arbitrability. An employee having a grievance

11 to whom the agreement applies' may elect to have such

12 grievance processed under either— ., ..

13 “ (1) a procedure n̂ egotiated in accordance with

14 this chapter, or .

15 ' ‘‘ (2) any applicable appmls procedures ■established

16 by or pursuant to law (including procedures specified

17 > in section 7116(d) of this title).

18 • “(b) A  negotiated grievance procedure required under

19 subsection (a) of this section ̂ hall—

20 “il)befmrand$imple,

21 “ (2) provide for expeditious, processing, and

22 - “ (3) shaUinclude pr0 iedia-es thai—  \

23 ( . ; “ (A)  assure a labor organization Oie xight, in

24 its own beJialf Or on behalf of, any employee in the

25 unit,topre^ntiiihdprocess]0 vievance8; . , . .  , ,
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1 ‘Y-B/ assure an employee the right to f  resent a

2 grievance on the employee’s own 'behalf, and assure

3 the labor organization the right to be present when

4 the grievance is adjusted; and

5 ‘‘ (C)  provide that any grievance not aatisfac-

6 iorily settled in the grievance process shall be sub-

7 ject to binding arbitration tvhich may be invoked

8 by either the labor organization or the agency.

9 ‘'(c) Any party to such agreement aggrieved by the

10 failure, neglect, or refusal of the other party to proceed

11 to arbitration pursuant to the procedure provided in such

12 agreement may file a complaint in the appropriate district

13 court of the United States or in any appropriate court of the

14 State, territory, or possession of the United States for 'an

15 order directing that arbitration proceed pursuant to the pro-

16 cedures provided therefor in such agreement. Such court 

1'̂  shall hear the matter without jury and shall cause the 

1® hearing of such case to be ^pedited to the maximum extent

19 practicable.

20 “ (d) The foregoing provisions of this section shall not

21 apply ivith respect to any grievance concerning any claimed

22 violatio'ii of—  ’ ’ ' ' '

23 “ (1) section 717 of the Civil Rights Act of 1964

24 (42 U.S.C. 2000e-16), the Age Discrimination in Em- 

^  ployment Act of 1967 (29 U\S.G. 631, 633a), or sec-

355
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1 tion 501 of the Rehabilitation Act of 1973 (29 U.S.C.

2 79 1 ) ;  or

3 “ (2) subchapter 111 of chapter 73 of this title (re-

4 lating to prohibited political activities) .

5 “ § 7122. Exceptions to arbitral awards

6 “ (a) Either parly to arbitration may file an exeeption

7 with the Authority to an 'arbitrator’s award under this

8 chapter. I f  upon review the Authority finds that the award

9 is deficient because—

10 “ (1) it is contrary to law, rules, or regulations;

11 “ (2) it was obtained by corruption, fraud, or other

12 misconduct;

13 “ (3) the arbitrator exercised partiality in making

14 such award; or

15 “ (4) the arbitrator exceeded powers granted to

16 such arbitrator;

17 the Authority may take such action and make such recom-

18 mendaitions on the award as it considers necessary, consistent

19 with applicable law, rules, or regulations.

20 “ (b) I f  no exception to an arbitration award is filed

21 under subsection (a) of this section, the decision of an

22 arbitrator 'shall be final and binding. An agency shall take

23 the actions required by a final decision of an arbitrator to

24 make an employee whole in the circumstances, including 

■25 the payment of backpay (as provided in section 5596 of this
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1 title). A final decision under this section is subject to the provi-

2 sions of section 71^3 of this title.

3 “§ 7123. Judicial review; enforcement

4 “ (a) Any person aggrieved by a final order of the

5 Authority under section 7118 of this title (involving an

6 unfair labor practice), under section 7122 of this title (in-

7 volving an award by an arbitraior) or under section 7112

8 of this title (involving an appropriate unit determination)

9 may, unthin 60 days after the date on which the order was

10 issued, institute an action for judicial review of the Author-

11 ity’s order in the United States court of appeals in the

12 circuit in which such person resides or transacts business

13 or in the United States Court of Appeals for the District

14 of Columbia.

15 “ (b) The Authority may petition any appropriate court

16 of appeals of the United States for the enforcement of any

17 order of the Authority and for appropriate temporary relief

18 or restraining order.

19 “ (c) Upon the filing of a petition under subsection (a)

20 for judicial review or under subsection (b) for enforcement,

21 the Authority shall file in the court the record in the proceed-

22 ings, as provided in section 2112 of title 28. Upon such filing,

23 the court shall cause notice thereof to be served to the parties 

^  involved, and thereupon shall have jurisdiction of the pro-

25 ceeding and of the question determined therein and may grant
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1 such temporary relief or restraining order as it deems just
1

2 and proper, and may make and enter a decree affirming and

3 enforcing, modifying and enforcing as so modified, or setting

4 aside in whole or in part the order of the Authority. The filing

5 of a petition tinder subsection (a) or (b) shall not operate

6 as a slay of the Authonty’s order unless the court specifically

7 orders such stay. Review of the Authority's order shall

8 be on the record in accordance tvilh section 706 of this

9 title. No objection that has been urged before the Authority,

10 or its member, agent, or agency, shall be considered

11 by the court, unless the failure or neglect to urge

12 such objection shall be excused because of extraordinary

13 circumstances. The findings of the Authority with respect to 

questions of fact if supported by substantial evidence on the 

record considered as a whole shall be conclusive. I f any per- 

son shall apply to the court for leave to adduce additional 

evidence and shall show to the satisfaction of the court that 

such additional evidence is material and that there were rea- 

sonable grounds for the failure to adduce such evidence in the

20 hearing before the Authority, or its member, agent, or

21 agency, the court may order such additional evidence to be

22 taken before the Authority, or its member', agent, or agency,

23 and to he made a part of the record. The Authority may

24 modify its findings as to the facts, or make new findings hy
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1 reason of additional evidence so taken and filed, and it shall

2 file such modified or new findings, which findings with re-

3 sped to questions of fact if supported by substantial evidence

4 on the record considered a whole shall be conclusive, and

5 shall file its recommendations, if any, for the modification

6 or setting aside of its original order. Upon the filing of the

7 record tvith it, the jurisdiction of the court shall be exclusive

8 and its judgment and decree shall be final, except that the

9 same shall be subject to review by the Supreme Court of the

10 United States upon writ of certiorari or certification as

11 provided in section 1254 of title 28.

12 "(c) The Authority may, upon issuance of a complaint

13 as provided in section 7118 of this title charging that

14 any person has engaged in or is engaging in an unfair labor

15 practice, petition any United States district court, within

16 any district wherein the unfair labor practice in question is 

1'̂  alleged to have occurred or wherein such person resides or

18 transacts business, for appropriate temporary relief or re-

19 straining order. Upon the filing of any such petition the court

20 shall cause notice thereof to be served upon such person,

21 and thereupon shall have jurisdiction to grant such tempo-

22 rary relief (including a temporary restraining order) as it

23 deems just and proper^

50 -9 5 2  0 - 7 9  25
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1 ‘̂SUBCHAPTER IV —ADMINISTRATIVE A N D .

2 OTHER PROVISIONS

3 “ § 7131. Reporting requirements for standard's of conduct

4 “The provisions of subchapter III  of chapter 11 of

5 title 29 shall be applicable to labor organizations that have

6 been or are seeking to be certified under this chapter, and

7 to such organizations’ officers, agents, shop stewards, other

8 representatives and members to the extent to which such

9 provisions would be applicable if the agency were an em-

10 player under section 402 of title 29. In addition to the au-

11 thority conferred on him under section 438 of title 29, the

12 Secretary of Labor shall have authority, by regulations issued

13 with the written concurrence of the Authority, to prescribe

14 Amplified reports for any such labor organization. The Sec-

15 retary of Labor may revoke such provision for Amplified

16 reports of any such labor organization if he determineŝ  after

17 such investigation as he deems proper and after due notice

18 and opportunity for a hearing, that the purposes of this

19 chapter and of chapter 11 of title 29 would he served thereby.

20 “§ 7132. Official time

21 *‘ (a) Employees representing an exclusivdy recognized

22 labor organization—

23 “ (1) at any grievance proceeding under this chap- 

24: ter, or

25 *‘ (2) in the negotiation of an agreement under
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1 this chapter, induding ioMendaiice at impasse setUemeat

2 proceedings,

3 are authorized official time for such purposes during the

4 time the employees otherwise would be in a duty status.

5 However, the number of meh .employees for whom official

6 time is authorized under this subsection shall not excccd the

7 number of persons designated as representing the afjenaj.

8 “ (b) Matters relating to the internal business of a labor

9 organization (including the solicitation of membership, elec-

10 tions of labor organization officials, and collection of dues)

11 shall be performed during the nonduty hours of the employees

12 concerned.

13 “ (c) Except as provided for under subsection (a) of

14 this section, the Authority shall determine whether employees

15 participating for, or on behalf of, a labor .organization in any

16 phase of proceedings before the Authority, shall be auihor-

17 ized official time for such purposes during regular icorking

18 hours. ' ’V-

19 “ (d) Except as provided under ather subsections of this

20 section—

21 “ ( i )  etnployee9  representing an exdusively recog^

22 nized labor organizatUm, or

23 “ (2) employees in a recognized unit in connection

24 with any matter governed by this chapter

25 shall he granted official Urns in e,uch amount as agency
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j  management and the exclusive representative shall agree to

2 as being reasonable, necessary, and in the public interest

3  “ § 7133. Subpenas

4 “ (a) For the purpose of all hearings and investigations

5 which the Authority or any member thereof, or its designee, 

y or the Panel, or any member thereof, determines are neces-

7 sary and proper for the exercise of its powers under the

8 Act, the Authority or its duly authorized agent shall at all

9 reasonable times have access to, for the purpose of exam-

1 0  ination, and the right to copy any evidence of any person

being investigated or proceeded against that relates to any

12 matter under investigation or question. The^'jithority, any

13 member thereof, or its designee, or the Panel, or any 

Ij. member thereof (hereinafter referred to in this section as

15 the ‘issuer') may upon application of any party issue to

10 such party subpenas requiring the attendance and testimony

17 of witnesses or the production of any evidence in such

18 proceeding or investigation requested in such application. 

jg Within 5 days after the service of a subpena on any individual

20 or organization requiring the production of any evidence in

21 the possession or under the control of such individual or

22 organization, such individual or organization may petition the

23 issuer to revoke, and the issuer shall revoke, such subpenc

24 if in its opinion the evidence the production of which is

25 required does not relate to any matter under consideration, or

362
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1 if in its opinion such suhpena does not describe with sufficient

2 ‘particularity the evidence the production of which is re-

3 quired. The issuer, or any agent designated by the issuer for

4 such purposes may administer oaths and affirmations, examine

5 witnesses, and receive evidence.

6 “ (b) In case of contumacy or refusal to obey a subpena

7 issued to any individual or organization, any district court of 
f

8 the United States or the United States court of any territory

9 or possession, within the jurisdiction of which the inquiry is

10 carried on or within the jurisdiction of which such individual

11 or organzation guilty of contumacy or refusal to obey is found

12 or resides or transacts business, upon application by the issuer

13 shall have jurisdiction to issue to such individual or organiza-

14 <ion an order requiring such person to appear before the issuer

15 to produce evidence if so ordered, or to give testimony touching

16 the matter under consideration. Any failure to obey such order

17 of the court may be punished by such court as a contempt

18 thereof.

19 “ (c) Witnesses summoned before the issuer shall be paid

20 the same fees and mileage that are paid witnesses in the courts

21 of the United States, and witnesses whose depositions are taken

22 and the persons taking the same shall severally be entitled to

23 the same fees as are paid for like services in the courts of the

24 United States.

25 “ (d) No person shall he excused from attending and
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1  testifying or from producing books, records, correspondence,

2 documents, or other evidence in obedience to a subpena

3 under this section on the ground that the testimony or

4 evidence required of such person may tend to incriminate

5 such person or subject such person to a penalty or forfeiture;

6 but no individual shall be prosecuted or subjected to any 

.7  penalty or forfeiture for or on account of any transaction,

8 matter, or thing concerning which such person is compelled,

9 after having claimed privilege against self-incrimination, to

10 testify or produce evidence, except that such person so testi-

11 fying shall not be exempt from prosecution and punishment

12 for perjury committed in so testifying.

13 “ (e) Any person who shall willfully resist, prevent, 

impede, or interfere with any member of the Authority or 

Panel or a member, agent, or agency thereof in the per- 

formance of duties pursuant to this chapter shall be punished 

by a fine of n t̂ more than $5,000 or by imprisonment, for 

not more than one year, or both.

“ § 7134. Compilation and pvhlication of data

20 “ (a) The Authority shaU maintain a file of its proceed- 

ings, copies of all available agreements and arbitration deet-

22 sions, and shaU publish the texts of its decisions and 

23‘ actions taken by the Panel under section 7119 of this title.

24 “ (b) All files maintained under subsection (a) of this
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section shall be open to inspection and reproduction subject

2 to the provisions of sections 552 and 552a of this title,

o “ § 7135. Issuance of regulations

4 “ The Authority, the Federal Mediation and Conciliation

5 Service, and the Panel shall each prescribe rules and regula-

6 tiom to carry out the provisions of this chapter applicable to

7 each of them, respectively. Unless otherwise specifically pro-

8 vided in this chapter, the provisions of subchapter II  of chap-

& ter 5 of this title shall be applicable to the issuance, revision,

10 or repeal of any such rule or regidation.

11 “ § 7136. Continuation of existing laws, recognitions, agree-

12 ments, and procedures

13 ‘'(a) Nothing contained in this chapter shall preclude—

14 “ (1) the renewal or continuation of an exclusive

15 recognition, certification of a representative, or a lawful

16 agreement between an agency and a representative of

17 its employees entered into before the effective date of

18 this chapter; or

19 “ (2) the renewal, continuation, or initial according

20 of recognition for units of management officials or super-

21 visors represented by labor organizations lohich histori-

22 cally or traditionally represent the management officials

23 or supervisors in private industry and ivhich hold exclu-



66

1 dve recognition for units of such officials or supervisors

2 in any agency on the effective date of this chapter.

3 “ (b) Policies, regulations, and procedures established

4 under Executive Order's 11491^ 11616, 11636, 11787, and

5 11838, or under the provision of any other Executive order

6 in effect on the effective date of this chapter, shall remain 

, 7 in full force and effect until revised or revoked by the Presi-

8 dent, or unless superseded by specific provisions of this

9 chapter or by regulations issued pursuant to this chapter.” .

10 BACKPAY IN CASE OF UNFAIR LABOR PRACTICES AND

11 GRIEVANCES

12 Sec. 702. (a) Section 5596(b) of title 5, United States

lo Code, is amended to read as follows:

14 “ (b) An employee of an agency who, on the basis of

15 a timely appeal or an administrative determination (includ-

16 ing an unfair labor practice or a grievance decision) is found

17 by appropriate authority under applicable law, rule, regula-

18 tion, or collective bargaining agreement, to have been affected

19 by an unjustified or unwarranted personnel action that has

20 resulted in the withdrawal or reduction of all or a part of the

21 pay, allowances, or differentials of the employee—

22 “ (1) is entided, on correction of the personnel

23 action, to receive for the period for which the personnel

24 action was in effect—

25 “ (A )  an amount equal to all or any part of

366
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1 the pay, allowances, or differentials, as applicable,

2 that the employee normaUy wovM hate earned or

3 received during that period if the personnel action

4 had not occurred, less any amounts earned by such

5 employee through other employment during that

6 period;

7 “ (B) interest on the amount payable und^r

8 ' subparagraph (A )  of this paragraph; and

9 “ (C) reasonable attorney's fe^  and reason-

10 able costs and expenses of litigation related to the

11 personnel action; and

12 “ (2) for all purposes, is deemed to have performed

13 service for the agency during that period except that—

14 “ (A.) annual leave restored under this para-

15 graph which is in excess of the maximum leave

16 accumulation permitted by law shall be credited to

17 a separate leave account for the employee and shall

18 be available for use by the employee within the time

19 limits prescribed by regulations of the Office of

20 Personnel Management, and

21 “ (B )  annual have credited under subpara-

22 graph (A ) of this paragraph but unused and still

23 available to the employee under regulations pre-

24 scribed by the Office'shall be included in the lump-

25 sum payment under section 5551 or 5552(1) of
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1 jAis title but may not he retained to the credit of the

2 employee under section 5552(2) of this title.

3 ' For the purpose of this subsection, ‘unfair labor practice’,

4  'grievance', and ‘collective bargaining agreement have the

5 sanie meanings as when used in chapter 71 of this title and

6 ‘personnel action' includes the omission or failure to take

7 action or confer a benefit” .

8 (b) . Section 5596(a) of title 5, United States Code, is

9 amended by—

10 (1) by striking out “and" at the end of paragraph,

11 (^);

12 (2) by striking out the period at the end of para-

13 graph (6) and inserting in lieu thereof and!’ ; and

• (3) by adding at the end thereof the following nm

15 paragraph:

“ (6) the Postal Bate Commission.” .

TECHNICAL AMENDMENTS

Sec. 703. Suhchapter II  of chapter 71 of title 5, United

19 States Code, is amended—

(1) by redesignating sections 7151, 7152, 7153,

21 and 7154 as sections 7201, 7202, 7203, and 7204,

22 respectively;

23 (2) by striking out the subchapter heading and

24 inserting in lieu thereof the following:
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1 “Chapter 72— ANTIDISCRIMINATION; RIGHT TO

2 PETITION CONGRESS

^^SVBCHAPTER I—ANTIDISCRIMINATION IN 
EMPLOYMENT

"See.
^̂ 7201. Policy.
‘̂■7202. Marital statm.
'■'■7W3. Handicapping condition.

Other prohibitions.

^^SVBCHAPTER II—EMPLOYEES' RIGHT TO PETITION  
CONGRESS

' Einpl<>yees' right to ■petition Congress.""; and ,

3 (3) by adding at the end thereof the following^new

4 subchapter:

5 “SUBCHAPTER II—E M P L O Y E ES ’ E IG H T  TO

6 PETITION CONGRESS

7 “§ 7211. Employees’ right to petition Congress

8 “The right of employees, individual or collectively, to,

9 petition Congress or a Member of Congress, or to furnish

10 information to either House of Congress, or to a committee,

11 or Member thereof, may not be interfered with or denied.” ,

12 / c) The analysis for part I I I  of title 5, United States,

13 Code, is amended by striking out— . -
"Subpart F—Employee Relations 

“71. Policies _______________________________________________ 7101"

14 and inserting in lieu thereof

"Subpart F-Labor-Management and Employee Relations
"71. Labor-Management Relations----------------------*---------------- 7101

“72, Antidiscrimination; Right to Petition Congress_________  7201".

15 (d)(1) Section 2105(c)(1) of title 5, United States
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1 Code, is amended by striking out “and 7154" and inserting

2 in lieu thereof “and 7204” .

3 (2) Section 3302(2) of title 5, United States Code, is

4 amended hy sbrildng out “7152, 7153” -and inserting in lieu

5 thereof “7202, 7203” .

6 (3) Sections 4540(c), 7212(a), and 9540(c) of title

7 10, United States Code, are each amended by striking out

8 “7154 of title 5” and inserting in lieu thereof “7204 of title

9
10 (4) Section 410(h)(1) of title 39, United States Code, 

is amended hy striking out “chapters 71 (employee policies)”

12 o,nd inserting in lieu thereof the following: “chapters 72 (an-

13 tidiscrimination; right to petition Congress)” .

14 (5) Section 1002(g) of title 39, United States Code, is

15 amended hy striking out “section 7102 of title 5” and insert-

16 ing in lieu thereof “section 7211 of title 5” .

17 (e) Section 5315 of title 5, United States Code, is

18 amended by adding at the end thereof the following clause:

19 “ ( ) Chairman, Federal Labor Relations

20 Authority.” .

21 (f) Section 5316 of such title is amended hy adding at

22 the end thereof the following clause:

23 “ ( ) Members, Federal Labor Relations Author-

24 ity (2), and its General Counsel.” .
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1 m is c e l l a n e o u s  p r o v is io n s

2 S e c . 704. (a) Except as -provided in subsection (b) of

3 this section, the amendments made by this title ^hall take effect

4 on the first day of the first calendar month beginning more

5 than 90 days after the date of the enactment of this title.

6 (b) Sections 7104, 7105, and 7136 of title 5, United 

/ 7 State Code, as enacted by section 701 of this title, shall take

8 effect on the date of the enactment of this title.
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95t h  CONGRESS
2d S e ssio n

Union Calendar No. 7 6 4

H.R. 11280
[Report No. 95-1403]

IN THE HOUSE OF REPRESENTATIVES
M arch  3,1978

Mr. N ix  (for himself and Mr. D e r w in s k i) (by request) introduced the follow
ing bill; which was referred to the Committee on Post Office and Civil 
Service

J u l y  ai, 1978
Eeported with amendments, committed to the Committee of the Whole House 

on the State of the Union, and ordered to be printed

[Strike ont all after the enacting clause and insert the part printed in italic]

A BILL
To reform the civil service laws.

1 Be it enacted hy the Senate and House of Bepresenta-

2 tives of the United States of America in Congress assembled,

3 BnOIWD TITLE

4 fiBOTioy 1 . This Act may be cited as the *K])ivil Bervice-

5 Refenn Act of 1970” .

6 -Sbo. 9. The table of contents is aa follows;
TABLE OF OONTENTS

Set. 1. Bhoi't title.
Sooi fii Tftblo of eontentoi 
■Sê  0. Fiudinga and atfttemeBt of purpose.

TITLE I—MERIT SYSTEM rPINOIPLBB 
See. 101. Merit ayatftMpHneiplea{prohibitedpersoimelpraetieeai

I—O
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TABLE OF C0NTENT8— Continued 

TITLE V—MERIT P A Y

Sec, 501. Pay for performance.
Sec. 502. Technical amd conforming amendments.
Sec. 503. Effective date.

TITLE VI—RESEARCH, DEMONSTRATION, AND 
OTHER PROGRAMS

Sec. 601. Research programs and derfionstration projects.
Sec. 602. Mergovemm^ntal Personnel Act amendments.
Sec. 60S. Amendments to the m/)bUity program.

TITLE VII—FEDERAL SERVICE LABOR- 
MANAGEMENT RELATIONS

Sec. 701. Federal service lahor-mxmagemsnt relations.
Sec. 702. Backpay in case of unfair labor practices and grievances.
Sec. 70S. Technical and conforming amend/ments.
Sec. 70Ĵ  Miscellaneous provisions.

TITLE VIII— GRADE AND PAY RETENTION

Sec. 801. Grade and pay retention.

TITLE IX —POLITICAL ACTIVITIES

Sec. 901. Federal employees'  ̂political a/itivities.
Sec. 902. Stale and local employees'* political activities.
Sec. 903. Effective date.
Sec. 90Jh Study coruiermng political participation by Federal employees. 

TITLE X —FIREFIGHTERS

Sec. 1001. Basic workweek of firefighters.
Sec. 1002. Effective date.

TITLE X I—MISCELLANEOUS

Sec. 1101. Stvdy on decentralization of governmental functioTis.
Sec. 1102. Savings provisions.
Sec. IIOS. Authorization of appropriations.
Sec. 110Ĵ. Powers of President unaffected except by express provisions. 
Sec. 1105. Technical and conforming amendments.
Sec. 1106. Effecti/ve dale.

1 FINDINGS AND STATEMENT OF PURPOSE

2 Sec. 3. It is the policy of the United States that—

3 (1) the merit system principles which shall goverv

4 in the competitive service and in the executive branch

5 of the Federal Government should he expressly stated

373
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1 to furnish guidance to Federal agencies in carrying out

2 their responsibilities in administering the public business,

3 and prohibited personnel practices should be statutorily

4  defined to enable Government officers and employees to

5 avoid conduct which undermines the merit system prin-

6 ciples and the integrity of the merit system;

7 (2) Federal employees should receive appropriate

8 protection through increasing the authority and powers

9 of the independent Merit Systems Protection Board in

10 processing hearings and appeals affecting Federal

11 employees;

12 (3) the authority and power of the Spedal Council

13 should be increased so that the Special Counsel may

14 investigate prohibited personnel practices and reprisals 

against Government employees for the lawful disclosure 

of certain information and may file complaints, against 

agency officials and employees who engage in such 

conduct;

(4) the function of filling positions and other per-

20 sonnel functions in the competitive service and in the

21 executive branch should be delegated in appropriate

22 cases to the agencies to expedite processing appoint-

23 ments and other personnel actions, with the control and

24 oversight of this delegation being maintained by the



1 Office of Personnel Management to protect against pro-

2 hibited personnel practices and the use of unsound man-

3 agement practices by the agencies;

 ̂ (5) a Senior Executive Service should be estab-

g lished to promde the flexibility needed by agencies to re-

g cruii and retain the highly competent and qualified

rj managers needed to provide more effective management

8 of agencies and their functions, and the more expeditious

9 administration of the public business;

10 (6) in appropriate instances, pay increases should

11 be based on quality of performance rather than length

12 of service;

13 (7) research programs and demmistratvon projects

14 should be authorized to permit Federal agencies to ex-

15 periment, subject to congressional review, with new and

16 different personnel managem^t concepts in controlled 

situations to achieve more efficient managemefnt of the

18 Governments human resources and greater productivity

19 in the delivery of service to the public; and

20 (S) tfte training program of the Government should

21 indude retraining of employees for positions in other

22 agencies to avoid separations during reductions in force

23 and the loss to the Government of the knowledge and

24 experience that these employees possess.

6 / 0
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1 contribution of the State or local government, or a ‘part

2 thereof, to employee benefit systems” .

3 (e) Section 3375 (a) of title 5, United States Code, is

4 further amended by striking out “and” at the end of para-

5 graph (4), by redesignating paragraph (5) as paragraph

6 (6), and by inserting after paragraph (4) thereof the

7 folloiving:

8 “ (5) section 5724a(b) of this title, to be used by the

9 employee for miscellaneous expenses related to change of

10 station where movement or storage of household goods is

11 involved; and” .

12 TITLE VII—F E D E R A L  SERVICE LABOR-

13 MANAGEMENT RELATIONS

14 FEDERAL SERVICE LABOB-MANAGEMENT RELATIONS

15 Sec . 701. So much of subpart F  of part III of title 5,

• 6 United States Code, as precedes subchapter II of chapter 71

17 thereof is amended to read as follows:

18 **Subpart F—Labor-Management and Employee

19 Relations

20 •̂ Chapter 71-LABOR-MANAGEMENT RELATIONS

“SUBCHAPTER I—GENERAL PR0YI8I0N S
“See.
'̂‘7101, Fir\dmg8 (md jmrfoae.
^^102. Em'ployeea  ̂rights,

Def/rdtiom; apflication.
Federal Ldhcyr Relations Authority,

^̂ 7105, Powers and duties of the Authority,
^̂ 7106, Management rights.
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^^SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES 

AND LABOR ORGANIZATIONS
*'8eo.
^̂ 7111, Exclusive recognition of labor organization.
^̂ 7112, Determination of appropriate vmta for labor organization repre- 

aentation.
^̂ 7113, National consiUtation rights.

Representation rights and duties.
^̂ 7115. Allotments to representatives.
^^116, Unfair labor practices.
^^117. Duty to bargain in good faith; compelling need.
^̂7US. Prevention of unfair labor practices.
^̂ 7119. Negotiation impasses; Federal Service Impasses Panel.
^̂ 71W. Standards of conduct for labor organizations.

‘‘SUBCHAPTER III—GRIEVANCES, APPEALS, AND 
REVIEW

•‘Sec.
‘‘7121. Grievance procedures.
“7122. Exceptions to arbitral awards.
“7123. Judicial review; enforcement.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER 
PROVISIONS

**Sec.
“7131. Reporting reqwirements for standards of conduct.
“7132. 0-ficial time.
“7133. Subpenas.
“713i. Compilation and publication of data.
“71S6. Regulations.
“7136. Continuation of existing laws, recognitions, a>greements, and pro-

1 “SUBCHAPTER I— GENEEAL PROVISIONS

2 “ § 7101. Findings and purpose

3 “ (a) The Congress finds that experience in both pri-

4 vate and public employment indicates that the statutory

5 protection of the right of employees to organize, bargain

6 collectively, and participate through labor organizations of

7 their own choosing in decisions which affect them safeguards

8 the public interest and contributes to the effective conduct

9 of public business. Such protection facilitates and encourages 

the amicable settlement of disputes between employees and



378

290

1 their employers involving conditions of employment. TTiere-

2 fore, labor organizations and collective bargaining in the

3 cim7 service are in the public interest.

4 “ (h) It is the purpose of this chapter to prescribe

5 certain rights and obligations of the employees of the Fed-

6 eral Govemmmt and to establish procedures which are de-

7 signed to meet the special requirements and needs of the

8 Federal Government.

9 “§ 7102. Employees’ rights

10 ‘‘Each employee shall have the right to form, join, or

11 assist any labor organization, or to refrain from any such

12 activity, freely and without fear of penalty or reprisal, and

13 each employee shall be protected in the exercise of such right. 

1-4 Except us otherwise provided under this chapter, such right

15 includes the right—

16 “ (1) to act for a labor organization in the capacity

17 of a representative and the right, in such capacity, to

18 present the views of the labor organization to heads of

19 agencies and other officials of the executive branch of

20 ihe Government, the Congress, or other appropriate

21 authorities,

22 “ (2) to engage in collective bargaining with respect

23 to conditions of employment through representatives

24 chosen by employees under this chapter, and

25 “ (3) to engage in other lawful activities for the
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2 purpose of establishing, maintaining, and improving

2 cmditions of emphymmt.

3  “§ 7103. Definitions; application

4 “ (a) For the purpose of this chapter—

5 “ (1) ^person' means an individual, labor organiza-

6 tion, or agency;

7 “ (2) êmployee' means an individual—

8 “ (A)  employed in an agency; or

9 ^'(B) whose work as such an employee (deter-

10 mined under the preceding provisions of this para-

11 graph) has ceased because of any unfair labor

12 practice under section 7116 of this title and who

13 hm not obtained any other regular and substantially

II equivalcTit employment, as determined under regu-

15 lations prescribed by the Federal Labor Relations

16 AuUiority;

17 but does not include—

18 “ (i) an alien or noncitizen of the United States

19 who occupies a position outside the United States;

20 “ (ii) a member of the uniformed services;

21 “ (Hi) a supervisor or a management official; or

22 “ (iv) an officer or employee in the Foreign

23 Service of the United States employed in the Depart-

24 ment of State, the Agency for International Devel-
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1 opment, or the International Communication

2 Agency;

3 ‘‘ (3) ‘agencxf means an Executive agency (inclvd-

4 ing a nonappropriated fund instrumentality described in

5 section 2105(c) of this title and the Veterans’ Canteen

6 Service, Veteram’ Administration), the Library of Con-

7 gress, and the Government Printing Office, hut does not

8 include—

9 “ (A) the General Accounting Office;
I

10 “ (B) the Federal Bureau of Investigation;

11 “ (G) the Central Intelligence Agency;

12 “ (D) the National Security Agency;

13 “ (E) the Tennessee Valley Authority;

34 “ (F) the Federal Labor Relations Authority;

15 or

16 “ (G) the Federal Service Impasses Panel;

17 “ (4) ‘labor organization’ means an organization

18 composed in whole or in part of employees, in which em-

19 ployees participate and pay dues, and which has as a

20 purpose the dealing with an agency concerning grievances

21 and conditions of employment, hut does not include—

22 “ (A) an organization whose hasic purpose is

23 entirely social, f  raternal, or limited to special interest

24 objectives which are only incidentally related to

25 conditions of employment;
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1 “ (B) an organization which, by its constitution,

2 bylaws, tacit agreement among its members, or

3 othertvise, denies membership because of race, color,

4 creed, national origin, sex, age, preferential or non-

5 preferential civil service status, political affiliation,

6 marital status, or handicapping condition; or

7 ‘‘ (C) an organization sponsored by an agency;

8 “ (5) ‘dues’ means dues, fees, and assessments;

9 “ (6) ‘Authority' means the Federal Labor Rela-

10 tions Authority described in section 7104(a) of this

11 title;

12 “ (7) ‘Pa.neV means the Federal Service Impasses

13 Panel described in section 7119(c) of this title;

14 “ (8) ‘collective bargaining agreement’ means an

15 agreement entered into as a result of collective bargain-

16 ing pursivant to the provisions of this chapter;

17 “ (9) ‘grievance’ means any complaint—

18 “ (A) by any employee concerning any matter

19 relating to the employment of the employee;

20 “ (B) by any labor organization concerning any

21 matter relating to the employment of any employee;

22 or

23 “ (C) by any employee, labor organization,

24 or agency concerning—

25 “ (i) the effect or interpretation, or a claim
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1 of breach, of a collective bargaining agreement;

2 or

3 “ (a) any claimed violation, midnterpreta-

4 tion, or misapplication of any law, rule, or regu-

5 lation afecting conditions of employment;

6 ‘'(10) ‘supervisor' means an individual employed

7 by an agency having authority in the interest of the

8 agency to hire, direct, assign, promote, reward, transfer,

9 furlough, layoff, recall, suspend, discipline, or remove

10 employees, to adjust their grievances, or to effectively

recommend such action, if the exercise of the authority 

is not merely routine or clerical in nature but requires 

the consistent exercise of independent judgment, except

14 that, with respect to any unit which includes firefighters 

I*'’ or nurses, the term ‘supervisor’ includes only those

16 individuals who devote a preponderance of their employ- 

1'̂  ment time to exercising such authority;

1® “ (11) ‘management official’ means an individual

19 employed by an agency in a position the duties and

20 responsibilities of which require or authorize the in-

21 dividual to formulate, determine, or influence the policies

22 of the agency;

“ (12) ‘collective bargaining’ means the performance

of the mutual obligation of ihe representative of an 

agency and the exclusive representative of employees

11

12

23

24

25
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in an appropriate unit in the agency to meet at reason-

2 able times and to confer, consult, and bargain in a

3 good-faith effort to reach agreement with respect to

4 the conditions of employment affecting such employees

5 and to execute, if requested by either party, a written

6 document incorporating any collective bargaining

7 agreement reached, but the obligation referred to in

8 this paragraph does not compel either party to agree

9 to a proposal or to make a concession;

10 ''(13) ‘confidmtial employee' means an employee

11 who acts in a confidential capacity uxith respect to an

12 individual who formulates or effectuates management

13 policies in the field of labor-management relations;

“ (14) ‘conditions of employment’ means personnel

15 policies, practices, and matters, whether established by

16 rule, regulation, or otherwise, affecting worUng condi-

17 tions, except that such term does not include polides,

18 practices, and matters—

29 “ M ) relating to discrimination in employment

20 on the basis of race, color, religion, sex, age, na-

21 tional origin, or handicapping condition;

22 “ (B) rdating to political activities prohibited

23 under subchapter III  of chapter 73 of this title; or

24 “ (C) to the extent such matters are spedficaJly

25 provided for by Federal statute;

£
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1 “ (15) ‘•professional employee' means—

2 “ (A)  an employee engaged in the performance

3 of work—

4 “ (i) requiring knowledge of an advanced

5 type in a field of science or learning customarily

6 acquired by a prolonged course of specialized

7 intellectual instruction and study in an institu-

8 tion of higher learning or a hospital (as distin-

9 guished from knowledge acquired by a general

10 academic education, or from an apprenticeship,

11 or from training in the performance of routine

12 mental, manual, mechanical, or physical activi-

13 ties);

14 “ (ii) requiring the consistent exercise of

15 discretion and judgment in its performance;

16 “ (Hi) which is predominantly intellectual

17 and varied in character (as distinguished from

18 routine mental, manual, mechanical, or physi-

19 cal work) ; and

20 “ (iv) which is of such character that the

21 output produced or the result accomplished by

22 such work cannot be standardized in relation

23 to a given period of time; or

24 “ (B) an employee who has completed the

25 courses of specialized intellectual instruction and

384



385

297

j study described in subparagraph (A ) ( i )  of this

2 paragraph and is performing related work under

3 appropriate direction or guidance to qualify the

4 employee as a professional employee described in

5 subparagraph (A ) of this paragraph;

0 ‘̂ (16) ‘exclusive representative’ means any labor

7 organization which—

8 “ (A )  is certified as the excluMve representative

9 of employees in an appropriate unit pursuant to

10 section 7111 of this title; or

11 “ (B) was recognized by an agency immediately

12 before the effective date of this chapter as the ex-

13 elusive representative of employees in an appropriate

14 unit—

15 “ (i) on the basis of an election, or

16 “ (ii) on any basis other than an election,

17 and continues to be so recognize in accordance with

18 the provisions of this chapter.

19 “ (17) ‘firefighter’ means any employee engaged

20 in the performance of work directly connected with the

21 control and extinguishment of fires or the maintenance

22 and use of flrefi^ting apparatus and equipment; and

23 “ (18) ‘United States’ means the 50 States, the

24 District of Columbia, the Commonwealth of Puerto Rico,

25 Guam, the Virgin Islands, the Trust Territory of the
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1 Pacific Islands, and any territory or possession of the

2 United States.

3 “ (b) An agency may file an application with the Au-

4 thority requesting that it, or any unit thereof, he excluded

5 from any provision or requirement of this chapter. The

6 Authority shall—

7 “ (1) review the application, and

8 “ (2) undertake any other investigation it considers

9 appropriate.

10 If, upon completion of its review and investigation, the Au-

11 thority determines that the agency, or any unit thereof, has as

12 a primary function intelligence, counterintelligence, investi-

13 gative, or security work, and that any requirement or pro-

11 vision of this chapter cannot he applied to the agency, or

15 unit thereof, with respect to which such a determination has

16 heen made in a manner consistent with national security 

1"̂  requirements and considerations, the Authority may issue an

18 order excluding the agency, or unit thereof, with respect to

19 which such a determination has heen made from such require-

20 ment or provision.

21 “ § 7104. Federal Labor Relations Authority

22 “ (a) The Federal Labor Relations Authority is com-

23 posed of three members, not more than 2 of whom may

24 be adherents of the same political party. No member sha,ll 

^  ertgage in any other business or employment or hold another
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 ̂ ofjice or position in the Government of the United States

2 except as otherwise provided by law.

g “ (b) Members of the Authority shall be appointed by

 ̂ the President by and with the advice and consent of the

g Senate, and may be removed by the President only upon

g notice and hearing and only for misconduct, inefficiency,

rj neglect of duty, or malfeasance in office. The President shall

g designate one member io serve as Chairman of the Authority.

9 “ (c)(1) One of the original members of the Authority

JO shall be appointed for a term of 1 year, one for a term of 3 

years, and the Chairman for a term of 5 years. Thereafter,

12 each member shall be appointed for a term of 5 years.

13 “ (2) Notwithstanding paragraph (1) of this subsection, 

the term of any member shall not expire before the earlier of—

15 “ (A) the date on which the member’s successor takes

16 office, or

1^̂ “ (B) the last day of the Congress beginning after

18 the date on which iJie member’s term of office would (but

19 for this subparagraph) expire.

20 An individual chosen to fill a vacancy shall be appointed

21 for the unexpired term of the member replaced.

22 “ (d) A vacancy in the Authority shall not impair the

23 right of the remaining members to exercise all of the powers

24 of the Authority.

25 “ (e) The Authority shall make an annual report to the
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1 President for transmittal to the Congress which shall include

2 information as to the cases it has heard and the decisions it

3 has rendered.

4 ( f ) (1 )  The General Counsel of the Authority shall

5 be appointed by the President, by and with the advice and

6 consent of the Senate, for a term of 5 years. The General

7 Counsel may be removed by the President.

8 ^'(2) The General Counsel may—

9 ^'(A) investigate alleged violations of this chapter,

10 ^^(B) file and prosecute complaints under this

11 chapter,

12 ^ (̂C) intervene before the Authority in proceedings

13 brought under section 7118 of this title, and

14 ^^(D) exercise such other powers of the Authority

15 as the Authority may prescribe.

16 ‘̂ (3) The General Counsel shall have direct authority

17 over, and responsibility for, all employees in the office of 

1-8 General Counsel, including employees of the General Coun-

19 sel in the regional offices of the Authority.

20 ^^(4) If a vacancy occurs in the office of General Coun-

21 sel, the President shall promptly designate an Acting Gen-

22 eral Counsel and shall submit a nomination for General

23 Counsel to the Senate within . 40 days after the vacancy 

occurs, unless the Congress adjourns sine die before the ex- 

piration of the 40-day period, in which case the President
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1 shall submit the nomination to the Senate not later than 10

2 days after the Congress reconvenes.

3 “ § 7105. Powers and duties of the Authority

4 “ (o) The Authority shall provide leadership in estab-

5 lishing policies and guidance relating to matters under this

6 chapter, and, except as otherwise provided, shall be respon-

7 sible for carrying out the purpose of this chapter.

8 “ (b) The Authority shall adopt an o^cial seal which

9 shcM be judicially noticed.

10 “ (c) The principal office of the Authority shall be in or

11 about the District of Columbia, but the Authority may meet

12 and exercise any or all of its powers at any time or place.

13 Except as otherwise expressly provided by law, the Authority 

may, by one or more of its members or by such agents as it 

may designate, make any appropriate inquiry necessary to
•i n

carry out its duties wherever 'persons subject to this chapter
17

are located. Any member who participates in the inquiry
-|Q

shall not be disqualified from later participating in a decision 

of the Authority, in any case relating to the inquiry.
20 “ (d) The Authority shall appoint an Executive Director
21 and such regional directors, administrative law judges under
22 .

section 3105 of this title, jjM  other individuals as it may
23 from time to time find necessary for the proper performance
24 of its functions.
25 “ (e)(1) The Authority may delegate to any regional
26 director its authority under this chapter—

389
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1 “ (A) to determine whether a group of employees

2 is an appropriate unit;

3 “ (B) to conduct investigations and to provide for

4 hearings;

5 “ (C) to determine whether a question of represen- 

Q tation exists and to direct an election; and

7 “ (D) io conduct secret ballot elections and certify

8 the results thereof.

9 “ (2) The Authority may delegate to any administrative

10 law judge appointed under subsection (d) of this section its

11 authority under section 7118 of this title to determine whether

12 any person has engaged in or is engaging in an unfair labor

13 practice.

14 “ (f) If the Authority delegates any authority to any

15 regional director or administrative law judge to take any

16 action pursuant to subsection (e) of this section, the Authority

17 may, upon application by any interested person filed within

18 60 days after the date of the action, review such action, hut

19 the review shall not, unless specifically ordered by the Au-

20 thority, operate as a stay of the action. The Authority

21 may affirm, modify, or reverse any action reviewed under this

22 subsection. If the Authority does not undertake to grant

23 review of the action under this subsection within 60 days after

24 the later of—

25 “ (1) the date of the action; or

390
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2 “ (2) the date of the filing of any application under

2 this subsection for review of the action;

3 the action shall become the action of the Authority at the end

4 of such 60-day period.

5 ''(g) In order to carry out its functions under this chap-

6 ter, the Authority may—

7 “ (1) hold hearings; and

8 ' '(2) administer oaths, take the testimony or depo-

9 sition of any person under oath, and issue subpenas as

10 provided in section 7133 of this title.

11 “§ 7106. Management rights

12 “ (a) Subject to subsection (b) of this section, nothing

13 in this chapter shall affect the authority of any management 

official of any agency—

“ (1) to determine the mission, budget, organiza- 

tion, number of employees, and internal security prac- 

tices of the agency; and

18 . ( 2 ) in accordance with applicable latos—

“ (A) to direct employees;

“ (B) to assign work, to make determinations 

with respect to contracting out, and to determine 

the personnel by which agency operations shall be
no

conducted; and

^  “ (C) to take whatever actions may be necessary

391
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1 to carry out the agency mission during national

2 emergencies.

3 “ (h) Nothing in this section shall preclude any agency

4 and any labor organization from negotiating—

5 “ (1) procedures which management officials of the

6 agency will observe in exercising their authority to deter-

7 mine the mission, budget, organization, number of em-

8 ployees, and internal security of the agency, or

9 “ (2) appropriate arrangements for employees ad-

10 versely affected by the exercise of the authority described

11 in subsection (a) of this section by such management

12 officials.

13 "SUBCHAPTER II—RIGHTS AND DU TIES OF

14 A G EN C IE S AND LABOR ORGANIZATIONS

15 «§ 7111, Exclusive recognition of labor organizations

‘ (̂a) Exclusive recognition shall be accorded to a labor 

1'̂  organization which has been selected by a majority of em- 

ployees in an appropriate unit who participate in an elec-

19 tion in conformity with the requirements of this chapter. 

“ (b) (1) If a petition is filed with the Authority—

“ (A) by any person alleging—

“ (i) in the case of an appropriate unit for

23 which there is no exclusive representative that 30

24 percent of the employees in the appropriate unit wish
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1 to be represented for the purpose of collective bar-

2 gaining by an exclusive representative, or

3 “ (ii) in the case of an appropriate unit for

4 which there is an exclusive representative that 30

5 percent of the employees in the unit allege that the

6 exclusive representative is no longer the representa-

7 tive of the majority of the employees in the unit; or

8 ‘‘ (B) by any person seeking clarification of, or

9 an amendment to, a certification then in efect or a matter

10 relating to representation;

11 the Authority shall investigate the petition, and if it has

12 reasonable cause to believe that a question of representation

13 exists, it shall provide an opportunity for a hearing (for 

which a transcript shall be kept) after reasonable notice. Ex- 

cept as provided under subsection (e) of this section, if the 

Authority finds on the record of the hearing that a

1"̂  question of representation exists, the Authority shall, subject 

to paragraph (2) of this subsection, conduct an election on

19 the question by secret ballot and shall certify the results 

thereof. An election under this subsection shall not be con-

21 ducted in any appropriate unit or in any subdivision thereof

22 within which, in the preceding 12 calendar months, a valid

23 election under this subsection has been held.

24 “ (2)(A)  If, after the 45-day period beginning on the
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1 date on which the petition is filed •pursuant to paragraph (1)

2 of this subsection, unresolved issues exist concerning—

3 “ (i) the appropriateness of the unit in accordance

4 with section 7112 of this title;

5 “ (ii) the eligibility of one or more employees to

6 vote in the proposed election; or

7 “ (Hi) other matters determined by the Authority

8 to he relevant to the election;

9 the Authority shall direct an election by secret ballot in

10 the unit specified in the petition and announce the results

11 thereof.

12 “ (B) After conducting an election under subparagraph

13 (A ) of this paragraph, the Authority shall expedite the

14 resolution of any disputed issues described in subparagraph

15 (A ) of this paragraph. If the Authority determines that

16 matters raised by the disputed issues did not affect the outcome

17 of the election, the Authority shall certify the results of the

18 election. If the Authority determines that the matters affected

19 the outcome of the election, it shall conduct a new election

20 by secret ballot in accordance with such requirements as are

21 appropriate on the basis of its determination, and shall certify

22 the results thereof.

23 “ (c) A labor organization which—

24 “ (1) has been designated by at least 10 percent

394
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of the employees in the unit specified in any petition

2 filed pursuant to subsection (b) of this section;

3 ‘^(2) has submitted a valid copy of a current or

4 recently expired collective bargaining agreement for

5 the unit; or

g “ (3) has submitted other evidence that it is the

7 exclusive representative of the employees involved;

8 may intervene loith respect to a petition filed pursuant

9 to subsection (b) of this section and shall be placed on the

10 ballot of any election under such subsection (b) with respect

11 to the petition.

12 “ (d) The Authority shall determine who is eligible to

13 vote in any election under this section and shall establish

14 rules governing any such election, which shall include rules

15 allowing employees eligible to vote the opportunity to choose

[g “ (1) from labor organizations on the ballot, that

17 labor organization which the employees wish to have rep-

18 resent them; or

19 ‘̂ (2) not to he represented by a labor organization,

20 In any election in which no choice on the ballot receives

21 a majority of the votes cast, a runoff election shall he con-

22 ducted between the two choices receiving the highest number

23 of votes. A labor organization which receives the majority
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 ̂ of the votes cast in an election shall be certified by the

2 Authority as the exclusive representative.

g ‘‘ (e) The Authority may, on the petition of a labor or-

^ ganization, certify the labor organization as an exclusive

g representative—

g “ (1) if, after investigation, the Authority determines

rj that the conditions for a free and untrammeled election

g under this section cannot he established because the agency

9 involved has engaged in or is engaging in an unfair labor

10 practice described in section 7116 (a) of this title; or

11 “ (2) if, after investigation, the Authority deter-

12 mines that—

13 “ (A) the labor organization represents a ma- 

 ̂ jority of employees in an appropriate unit;

15 “ (B) the majority status was achieved with-

10 out the benefit of any unfair labor practice described

Yj in section 7116 of this title;

Ig “ (C) no other person has filed a petition for

19 recognition under subsection (b) of this section or

20 a request for intervention under subsection (c) of

21 this section; and

22 “ (D) no other question of representation exists

23 in the appropriate unit.

24 “ (̂f) Any labor organization described in section 7103

25 (a) (16) (B)(ii) of this title may petition for an election for
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 ̂ the determination of that labor organization as the exclusive

2 representative of an appropriate unit.

2 “ (g) A labor organization seeking exclusive recognition 

 ̂ shall submit to the Authority and the agency involved a 

g roster of its officers and representatives, a copy of its con- 

g stitution and bylaws, and a statement of its objectives, 

rj “ (h) ExdvMve recognition shall not be accorded to a 

g labor organization—

9 “ (1) if the Authority determines that the labor orga-

2Q nization is subject to corrupt influences or influences 

opposed to democratic prinmples;

“ (2) in the case of a petition filed pursuant to 

3̂ 3 subsection (b)(1) (A) of this section, if there is not cred

ible evidence that at least 30 percent of the employees in 

the unit specified in the petition wish to he represented 

for the purpose of collective bargaining by the labor 

organization seeking exclusive recognition;

“ (3) if there is then in effect a lawful written 

collective bargaining agreement between the agency in

volved and an exclusive representative (other than the 

labor organization seeking exclusive recognition) covering

22 any employees included in the unit specified in the petition,

23 unless—
24 “ (A) the collective bargining agreement has

25 been in effect for more than 8 years, or

i-l:

15

18

19

20 

21
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2 “ (B) the petition for exclusive recognition is

2  filed during the 4-month period which begins on the

3 180th day before the expiration date of the collective

4 bargaining agreement; or

5 “ (4)  if the Authority has, within the previous 12

6 calendar months, conducted a secret ballot election in-

7 volving any of the employees in the unit described in

8 any petition under this section and in such election a

9 majority of the employees voting chose a labor organiza-

10 tion for certification as the unit's exclusive representative

11 or chose not to be represented by any labor organization.

12 “ (i) Nothing in this section shall be construed to prohibit

13 the waiving of hearings by. stipulation for the purpose of a 

consent election in conformity with regulations and rules or

15 decisions of the Authority.

16 “ § 7112. Determination of appropriate units for labor

17 organization representation

18 “ (o-)( 1) The Authority shall determine the appropriate-

19 ness of any unit. The Authority shall determine in each case

20 whether, in order to ensure employees the fullest freedom in

21 exercising the rights guaranteed under this chapter, the ap-

22 propriate unit should be established on an agency, plant, in-

23 stallation, functional, or other basis and shall determine any

24 unit to be an appropriate unit only if the determination

25 will ensure a clear and identifiable community of interest

398
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1 among the employees in the unit and will 'promote effective

2 dealings with, and efficiency of the operations of, the agency

3 involved.

4 “ (h) A unit shall not be determined to be appropriate

5 under this section solely on the basis of the extent to which

6 employees in the proposed unit have organized, nor shall a

7 unit be determined to be appropriate if it includes—

8 “ (^) except as provided under section 7136(a) (2)

9, of this title, any management official or supervisor, ex-

10 cept that, with respect to a unit a majority of which is

11 composed of firefighters or nurses, a unit which includes

12 hoth supervisors and employees may he considered

13 appropriate;

li “ (2) a confidential employee;

j5 “ (3) an employee engaged in persormel work in

16 other than a purely clerical capacity;

17 “ (4) an employee engaged in administering the

18 provisions of this chapter;

19 '‘ (5) hoth professional employees and other em-

20 ployees, unless a majority of the professional employees

21 vote for inclusion in the unit;

22 “ (6) any employee engaged in intelligence, counter-

23 intelligence, investigative, or security work which directly

24 affects naiional security; or

25 “ (7) omy employee primarily engaged in investiga-
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1 tion c r audit functions relating to the work of individuals

2 employed by an agency whose duties directly affect the in-

3 temal security of the agency but only if the functions

4 are undertaken to insure that the duties are discharged

5 honestly and with integrity.

6 ^̂ (c) Two or more units which are in an agency and for

7 which a labor organization is the exclusive representative by

8 reason of elections within each of the units shall be consoli-

9 dated into a single larger unit if the Authority considers the

10 larger unit to be appropriate. The Authority shall certify the

11 labor organization as the exclusive representative of the new

12 larger unit.

13 ‘‘(d) In the case of the reorganization of one or more 

units for which, before the reorganization, a labor organiza- 

tion was the exclusive representative of any such unit, the 

labor organization shall continue to be the exclusive rep- 

resentative for each such unit until new elections are held or a
1 Q

period of 45 days has elapsed, whichever first occurs.

19 7213. National consultation rights

“ (a)(1) If, in connection with any agency, no labor
21 organization has been accorded exclusive recognition on an
22 agency basis, a labor organization which is the exclusive rep-
23 resentative of a substantial number of the employees of the
24 agency, determined in accordance with criteria prescribed
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1 by the Authority, shall be granted national consultation rights

2 by the agency. National consultation rights shall terminate

3 when the labor organization no longer meets the criteria pre-

4 scribed by the Authority. Any issue relating to any labor

5 organization's eligibility for, or continuation of, national 

g consultation rights shall be subject to determination by the 

rj Authority.

8 “ (b)(1) Any labor organization having national con-

9 saltation rights in connection with any agency under subsec-

10 tion (a) of this section shall—

“ (A) be informed of any change in conditions of

12 employment proposed by the agency, and

13 “ (B) shall be permitted reasonable time to present

14 its views and recommendations regarding the changes.

15 “ (2) If any views or recommendations are presented

16 under paragraph (1) of this subsection to an agency by any

17 labor organization—
18 “ (A) the agency shall consider the views or recom-

19 mendations before taking final action on any matter with

20 respect to which the views or recommendations are

21 presented; and

22 “ (B) the agency shall provide the labor organization

23 d xvritten statement of the reasons for taking the final

24 action.
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j  ^̂ (c) Nothing in this section shall he construed to limit

2 the right of any agency or exclusive representative to engage

3 in collective bargaining.

 ̂ 7114. Representation rights and duties

5 ''(a ) A  labor organization which has been accorded exclu-

Q sive recognition is the exclusive representative of the employees

rj in the unit it represents and is entitled to act for, and negotiate

8 collective bargaining agreements covering, all employees in

9 the unit. An exclusive representative is responsible for rep-

10 resenting the interests of all employees in the unit it repre-

11 sents without discrimination and without regard to labor

12 organization membership. An exclusive representative of

13 an appropriate unit in an agency shall be given the oppor-

14 tunity to be represented at—

15 ^̂ (1) cmy discussion between one or more represent-

15 atives of the agency and one or more employees in the

17 unit or their representatives concerning any grievance,

18 personnel policy or practice, or other conditions of em-

19 ployment; or

20 2) any discussion between an employee in the unit

21 and a representative of the agency if the employee rea-

22 sonably believes that the employee may be the subject of

23 disciplinary action.

24 Any agency and any exclusive representative of any appropri-

25 in the agency, through appropriate representatives,
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1 shall meet and negotiate in good faith for the purpose of ar-

2 riving at a collective bargaining agreement. The rights of an

3 exclusive representative under the preceding provisions of this

4 subsection shall not be construed to preclude an employee from

5 being represented by an attorney or other representative, other

6 than the exclusive representative, of the employee's own choos-

7 ing in any appeal action under procedures other than pro-

8 cedures negotiated pursuant to this chapter.

9 '(b) The duty of an agency and an exclusive repre-

10 sentative to negotiate in good faith under subsection (a)

11 of this section shall include the obligation—

12 “ (1) to approach the negotiations with a sincere

13 resolve to reach a collective bargaining agreement;

14 “ (2) to be represented at the negotiations by duly 

]5 authorized representatives prepared to discuss and nego-

10 tiate on any conditions of employment;

17 “ (3) to meet at reasonable times and convenient

18 places as frequently as may be necessary, and to avoid

19 unnecessary delays;

20 “ (‘i )  in the case of an agency, to furnish to the

21 exclusive representative involved, or its authonzed repre-

22 sentative, upon request and, to the extent not prohibited

23 by law, data which is normally maintained by the agency

24 in the regular course of business, and which is reason-

25 M y  available and necessary for full and proper dis-
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j[ cussion, understandingy and negotiation of subjects within

2 the scope of collective bargaining; and

3 '̂(5) if agreement is reached, to execute on the

4 request of any party to the negotiation a loritten docu-

5 ment embodying the agreed terms, and to take such

6 steps 05 are necessary to implement such agreement,

7 7115. Allotments to representatives

8 ''(a ) I f  an agency has received from an employee in

9 an appropriate unit a written assignment which authorizes

10 the agency to deduct from the pay of the employee amounts

11 for the payment of regular and periodic dues of the exclusive

12 representative of the unit, the agency shall honor the assign-

13 ment and make an appropriate allotment pursuant to the

14 assignment. Any such allotment shall be made at no cost to

15 the exclusive representative or the employee. Except as pro- 

IQ vided under subsection (b) of this section, any such assign-

11 ment may not be revoked for a period of 1 year.

18 ^̂ (b) An allotment under subsection (a) of this section

19 for the deduction of dues with respect to any employee shall

20 terminate when—

21 ‘̂ (1) the agreement between the agency and the

22 exclusive representative involved ceases to be applicable

23 to the employee; or

24 ‘̂ (2) the employee is suspended or expelled from

25 membership in the exclusive representative.
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1 “ (c)(1) Subject to paragraph (2) of this subsection,

2 if a petition has been filed with the Avihority by a labor

3 organization alleging that 10 percent of the employees in an

4 appropriate unit in an agency have membership in the labor

5 organization, the Authority shall investigate the petition to

6 determine its validity. Upon certification by the Authority

7 of the validity of the petition, the agency shall have a duty to

8 negotiate with the labor organization solely concerning the

9 deduction of dues of the labor organization from the pay of

10 the members of the labor organization who are employees in the

11 unit and who make a voluntary allotment for such purpose.

12 “ (2) (A) The provisions of paragraph (1) of this svb-

13 section shall not apply in the case of any appropriate unit for

li  which there is an exclusive representative.

15 “ (B) Any agreement under paragraph (1) of this

16 subsection between a labor organization und an agency with

17 respect to an appropriate unit shall be null and void upon

18 the certification of an exclusive representative of the unit.

19 “ § 7116. Unfair labor practices

20 “ (a) For the purpose of this chapter, it shall be an un-

21 fair labor practice for an agency—

22 “ (1) to interfere with, restrain, or coerce any em-

23 playee in the exercise by the employee of any right

24 under this chapter;

25 " (2 )  to encourage or discourage membership in any
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labor organization by discrimination in connection with 

hiring, tenure, promotion, or other conditions of 

employment;

“ (3) to sponsor, control, or otherwise assist any 

labor organization, other than to furnish, upon request.

g customary and routine services and facilities if the serv-

rj ices and facilities are also furnished on an impartial

g basis to other labor organizations having equivalent

Q status;

20 “ (4) to discipline or discriminate against an em- 

2̂ 2 ployee because the employee has filed a complaint, affi-

12 davit, or petition, or has given any information or testi

ly mony under this chapter;

“ (5) to refuse to consult, confer, or negotiate in

25 good faith with a labor organization as required by this

26 chapter;

17 “ (6) to fail or refuse to cooperate in impasse pro-

IQ cedures and impasse decisions as required by this

19 chapter;

20 “ (7) to prescribe any rule or regulation which re-

21 stricts the scope of collective bargaining permitted by this

22 chapter or which is in conflict with any applicable col-

23 lective bargaining agreement; or

24 “ (8) to otherwise fail or refuse to comply with any

25 provision of this chapter.
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1 “ (h) For the purpose of this chapter, it shall be an

2  unfair labor practice for a labor organization—

3 “ (1) to interfere with, restrain, or coerce any em-

4 ployee in the exercise by the employee of any right

5 under this chapter;

6 “ (2) to cause or attempt to cause an agency to

7 discriminate against any employee in the exercise by

8 the employee of any right under this chapter;

9 '‘ (3) to coerce, discipline, fine, or attempt to coerce

10 a member of the labor organization as punishment, re-

11 prisal, or for the purpose of hindering or impeding the

12 member's work performance or productivity as an

13 employee or the discharge of the member's duties as an

14 employee;

15 “ (4) to discriminate against an employee with re-

16 gard to the terms or conditions of membership in the labor

17 organization on the basis of race, color, creed, national

18 origin, sex, age, preferential or nonpreferential dvil

19 service status, political affiliation, marital status, or

20 handicapping condition;

21 “ (5) to refuse to consult, confer, or negotiate in

22 good faith with an agency as required by this chapter;

23 “ (6) to faU or refuse to cooperate in impasse pro-

24 cedures and impasse decisions as required by this 

chapter;

50-952 0 79 28
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1 “ (7) to call or engage in a strike, work stoppage,

2 or sloivdown, or to condone any such activity by failing

3 to take axstion to prevent or stop stick activity; or

4 “ (8) to otherwise fail 'or refuse to comply with any

5 provision of this chapter.

6 “ (c) For the purpose of this chapter it shall be an

7 unfair labor practice for an exclusive representative to deny

8 membership to any employee in the appropriate unit repre-

9 sented by such exclusive representative except for failure—

10 (1) to meet reasonable occupational standards uni-

11 formly required for admission, or

12 (2) to tender dues uniformly required as a condi-

13 tion of acquiring and retaining membership.

This subsection does not preclude any labor organization from 

enforcing discipline in accordance with procedures under its 

constitution or bylaws to the extent consistent with the provi- 

Yj sions of this chapter.

18 “ (d) Issues which may properly be raised under—

29 “ (1) an appeals procedure prescribed by or pur-

20 suant to law; or

22 “ (^) o,ny grievance procedure negotiated pursuant

22 to section 7121 of this title;

23 may, at the election of the aggrieved party, he raised either—

24 (A) under such appeals procedure or such grievance

25 procedure, as appropriate; or
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1 (B) if applicable, under the procedure for resolving

2 complaints of unfair labor practices under section 7118

3 of this title.

4 An election under the preceding sentence shall be made at

5 such time and in such manner as the Authority shall pre-

6 scribe. Any decision under subparagraph (B) of this sub-

7 section on any such issue shall not be construed to be a deter-

8 mination of an unfair labor practice under this chapter or

9 a precedent for any such determination.

10 “§7117. Duty to bargain in good faith; compelling need

11 “ (a)(1) Subject to paragraph (2) of this subsection,

12 the duty to bargain in good faith shall, to the extent not

13 inconsistent with Federal law, extend to matters which are 

the subject of any rule or regulation which is not a Govern-

15 ment-wide rule or regulation.

16 “ (2) The duty to bargain in good faith shall, to the

17 extent not inconsisitent with Federal law, extend to matters

18 which are the subject of any Government-wide rule or regu-

19 lation for which the Authority has determined under sub-

20 section (b) of this section that no compeUing need (as

21 determined under regulations prescribed by the Authority)

22 exists.

23 “ (b)(1) In any case of collective bargaining in which

24 an exclusive representative alleges that no compelling need

25 exists for any Government-wide rule or regulation which is

409
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 ̂ then in effect and which governs any matter at issue in such 

collective bargaining, the Authority shall determine under
2i

g paragraph (2) of this subsection, in accordance with regula-

 ̂ tions prescribed by the Authority, whether such a compelling

K need exists.5

g “ (2) For the purpose of this section, a compelling need 

rj shall be determined not to exist for any rule or regulation 

g only if—

g “ (A) the agency which issued the rule or regula-

tion informs the Authority in writing that a compelling 

need for the rule or regulation does not exist; or

22 “ (B) the Authority determines, after a hearing

13 under this section, that compelling need for the rule or 

regulation does not exist.

“ (3) Any hearing under this subsection shall be expe- 

■ĵ0 dited to the extent practicable and shall not include the Gen- 

Yj eral Counsel as a party.

jg “ (‘i)  The agency which issued the rule or regulation

19 shall be a necessary party at any hearing under this

20 subsection.

21 “ § 7118. Prevention of unfair labor practices

22 “ (a)(1) If an agency or labor organization is charged

23 by any person with having engaged in or engaging in an

24 unfair labor practice, the General Coun^l shall investigate

25 the charge and may issue and cause to be served upon the
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agency or labor organization a complaint. In any case in

2 which the General Counsel does not issue a complaint be-

o cause the charge fails to state an unfair labor practice, the

 ̂ General Counsel shall provide the person making the charge

5 a written statement of the reasons for not issuing a complaint.

6 “ (2) Any complaint under paragraph (1) of this sub-

7 section shull contain a notice—

8 “ (A) of the charge;

9 “ (B) that a hearing will be held before the Authority

10 (or any member thereof or before an individual em-

11 ployed by the Authority and designated for such pur-

12 pose) ; and

13 “ (C) of the time and place fixed for the hearing.

14 “ (3) The labor organization or agency involved shall

15 have the right to file an answer to the original and any

16 amended complaint and to appear in person or otherwise and 

I"? give testimony at the time and place fixed in the complaint

18 for the hearing.

19 “ (4) (A) Except as provided in subparagraph (B) of

20 this paragraph, no complaint shall be issued based on any

21 alleged unfair labor practice which occurred more than 6

22 months before the filing of the charge with the Authority.

23 “ (B) If the General Counsel determines that the person

24 filing any charge was prevented from filing the charge

411
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j during the 6-month period referred to in subparagraph

2 (A) of this paragraph by reason of—

3 ''(i) any failure of the agency or labor organization

4 against which the charge is made to perform a duty

5 owed to the person, or

6 ‘̂ (ii) o.'̂ y concealment which prevented discovery of

7 the alleged unfair labor practice during the 6-month

8 period,

9 the General Counsel may issue a complaint based on the

10 charge if the charge was filed during the 6-month period

11 beginning on the day of the discovery by the person of the

12 alleged unfair labor practice.

13 ^'(5) The Authority (or any member thereof or any 

individual employed by the Authority and designated for 

such purpose) shall conduct a hearing on the complaint not 

earlier than 5 days after the date on which the complaint is 

served. In the discretion of the individual or individuals con- 

ducting the hearing, any person involved may be allowed to 

intervene in the hearing and to present testimony. Any such 

hearing shall, to the extent practicable, be conducted in ac- 

cordance with the provisions of subchapter II of chapter 5 

of this title, except that the parties shall not be hound by
OQ

rules of evidence, whether statutory, common law, or adopted

^  by a court. A transcript shall be kept of the hearing. After
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 ̂ such a hearing the Authority, in its discretion, may upon no-

2 tice receive further evidence or hear argument.

3 “ (6) If the Authority (or any member thereof or any

4 individual employed by the Authority and designated for

5 s/uch purpose) determines after any hearing on a complaint

6 under paragraph (5) of this subsection that the preponder-

7 ance of the evidence received demonstrates that the agency

8 or labor organization named in the complaint has engaged

9 in or is engaging in an unfair labor practice, then the in-

10 dividual or individuals conducting the hearing shall state

11 in writing their findings of fact and shall issue and cause to

12 be served on the agency or labor organization an order—

13 “ (A) to cease and desist from any such unfair labor

14 practice in which the agency or labor organization is 

engaged;

16 “ (B) directing that a collective bargaining agree-

1"̂  ment be amended and that the amendments be given 

retroactive efect;

19 “ (G) requiring an award of reasonable attorney

fees;

21 “ (D) requiring reinstatement of an employee with

backpay, together with interest thereon; or

23 including any combination of the actions 

^  described in subparagraphs (A) through (D) of this
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1 paragraph or such other action as will carry out the pur-

2 pose of this chapter.

3 If any such order requires reinstatement of an employee with

4 backpay, backpay may be required of the agency (as pro-

5 vided in section 5596 of this title) or of the labor organiza-

6 tion, as the case may be, which is found to have engaged in

7 the unfair labor practice involved.

8 “ (7) If  the individual or individuals conducting the

9 hearing determine that the preponderant of the evidence

10 received fails to demonstrate that the agency or labor organi-

11 zation named in the complaint has engaged in or is engaging

12 in an unfair labor practice, the individual or individuals

13 shall state in writing their findings of fact and shall issue an

1 4  order dismissing the complaint.

1 '  ‘‘(b) In connection tviih any matter before the Author-

1 6  ity in any proceeding under this section, the Authority may

1< request from the Director of the Office of Personnel Man-

18 agement an opinion concerning the proper interpretation of

19 rules, regulations, or other policy directives issued by the

20 Office of Personnel Management. Any interpretation under

21 the preceding sentence shall be advisory in nature and shall

22 not be binding on the Authority.

23 7 JJ9 . Negotiation impasses; Federal Service Impasses 

2̂  Panel

2® “ (a) The Federal Mediation and Conciliation Service
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1 shall provide services and assistance to agencies and exclusive

2 representatives in the resolution of negotiation impasses. The

3 Service shall determine under what circumstances and in

4 v)hat manner it shall provide services and assistance.

5 “ (b) If voluntary arrangements, including the services

6 of the Federal Mediation and Conciliation Service or any

7 other third-pafty mediation, fail to resolve a negotiation

8 impasse—

9 “ (1) either party may request the Federal Service

10 Impasses Panel to consider the matter, or

11 “ (2) the parties may agree to adopt a procedure

12 for binding arbitration of the negotiation impasse.

13 “ (c)(1) The Federal Service Impasses Panel is an

14 entity vnthin the A u ^rity , the function of which is to pro-

15 vide assistance in resolving negotiation impasses between

16 agencies and exclusive representatives.

17 u ̂ 2) The Panel shall be composed of a Chairman and at 

least six other members, who shall be appointed by the Presi-

19 dent, solely on the basis of fitness to perform the duties and

20 functions involved, from among individuals who are fa- 

miliar with Government operations and knowledgeable in 

labor-^management relations.

“ (3) Of the original members of the Panel, 2 menders 

^  shall be appointed for a term of 1 year, 2 members shall be 

appointed for c, term of 3 years, and the Chairman and the
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1 remaining members shall be appointed for a term of 5 years.

2 Thereafter each member shall be appointed for a term of 5

3 years, except that an individual chosen to fill a vacancy shall

4 be appointed for the unexpired term of the member replaced.

5 Any member of the Panel may he removed by the President.

6 “ (4) The Panel may appoint an Executive Director

7 and any other individuals it may from time to time find

8 necessary for the proper performance of its duties. Each

9 member of the Panel who is not an employee (as defined in

10 section 2105 of this title) is entitled to pay at a rate equal

11 to the daily equivalent of the maximum annual rate of basic

12 pay then currently paid under the General Schedule for each

13 day he is engaged in the performance of official business of 

-•4 the Panel, including travel time, and is entitled to travel

15 expenses as provided under section 5703 of this title.

1® “ (5) (A) The Panel or its designee shall promptly 

investigate any impasse presented to it under subsection (b) 

of this section. The Panel shall consider the impasse and shall 

either—

20 “ (i) recommend to the parties procedures for the

21 resolution of the impasse; or

“ (U) assist the parties in resolving through what- 

ever methods and procedures, including factfinding and 

^  recommendations, it may consider appropriate to accom-

^  plish the purpose of this section.
/
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j  “ (B) If  the parties do not arrive at a settlement after

2  assistance by the Panel under svbpara^ra'ph (A ) of this

3 ‘paragraph, the Panel may—

4 ^̂ (i) hold hearings;

g “‘(ii) administer oaths, take the testimony or deposi-

g tion of any person under oath, and issue subpenas as

rj provided in section 7133 of this title; and

8 “ (Hi) take whatever action is necessary and not

9 inconsistent with this chapter to resolve the impasse.

10 ‘^(G) Notice of any final action of the Panel under this

11 section shall be promptly served upon the parties, and the

12 action shall be binding on such parties during the term of the

13 agreement, unless the parties agree otherwise.

“ § 7120. Standards of conduct for labor organizations

;̂ 5 “ (a) A labor organization representing or seeking to

Ig represent employees pursuant to this chapter shall adopt,

17 maintain, and enforce governing requirements containing

18 explicit and detailed provisions to which it shall subscribe,

19 which indude provisions for—

20 “ (1) the maintenance of democratic procedures

21 and practices, including—
22 ‘^(A) provisions for periodic elections to he

23 conducted subject to recognized safeguards, and

24 “ (B) provisions defining and securing the right

25 of individual members to—

417
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 ̂ “ (i) participate in the afairs of the labor

2 organization,

3 “ (ii) foil" omd equal treatment under the

4 governing rules of the organization, and

5 “ (Hi) fair process in disciplinary proceed-

6 ings;

7 “ (2) the prohibition of business or financial inter-

8 ests on the part of labor organization officers and agents

9 which conflict with their duty to the organization and its

10 members; and

11 “ (3) the maintenance of fiscal integrity in the

12 conduct of the affairs of the labor organization, includ-

13 ing provisions for accounting and financial controls and 

1-1 regular financial reports or summaries to be made avaU-

15 able to its members.

16 ‘ (̂h) This chapter does not authorize participation in

17 the management of a labor organization or acting as a rep-

18 resentative of a labor organization my a management official

19 or a supervisor, except as specifically provided in this chap-

20 ter, or by an employee if the participation or activity

21 would result in a conflict or apparent conflict of interest or

22 would otherwise be incompatible ivith law or with the official

23 duties of the employee.
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1 ^ m B C H A P T E B  111-G B IE V A N C E S

2 “ § 7121. Grievance procedures

3 “ (a) Any collective bargaining agreement shall provide

4 procedures for the settlement of grievances, including ques-

5 tions of arbitrability. Any employee who has a grievance and

6 who is covered by a collective bargaining agreement applies

7 may elect to have the grievance processed under a procedure

8 negotiated in accordance with this chapter.

9 “ (b) Any negotiated grievance procedure referred to in

10 subsection (a) of this section shall—

11 “ (1) he fair and simple,

12 “ (2) provide for expeditious processing, and

13 “ (3) include procedures that—

14 “ (A)  assure an exclusive representative the

15 right, in its own behalf or on behalf of any employee

16 in the unit represented by the exclusive representa- 

1'̂  tive, to present and process grievances;

18 “ (B) assure such an employee the right to prer-

19 sent a grievance on the employee’s own behalf, and

20 assure the exclusive representative the right to be

21 present during the grievance proceeding; and

22 “ (C) provide that any grievance not satisfac-

23 torUy settled under the negotiated grievance pro-

419
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1 cedure shall be subject to binding arbitration which

2 may be invoked by either the exclusive representative

3 or the agency.

4 "'{c) Any party to a collective bargaining agreement

5 aggrieved by the failure, neglect, or refusal of the other

6 party to proceed to arbitration pursuant to the negotiated

7 grievance procedure provided in the agreement may file a

8 petition in the appropriate United States district court

9 requesting an order directing that arbitration proceed pur-

10 suant to the procedures provided therefor in the agreement.

11 The court shall hear the matter without jury, expedite the

12 hearing to the maximxim extent practicable, and issue any

13 order it determines appropriate.

14 ‘‘ (d) The preceding subsections of this section shall not

15 apply with respect to any grievance concerning—

16 “ (1) any claimed violation of subchapter III of

17 chapter 73 of this title (relating to prohibited political

18 activities);

19 “ (2) retirement, life insurance, or health insurance;

20 or

21 “ (3) a suspension or removal under section 7532

22 of this title.

23 “ (e) The processing of a grievance under a procedure

24 negotiated under this chapter shall not limit the right of

25 an aggrieved employee to request the Equal Employmemt
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Opportunity Commission to review a fined decision under

2 the 'procedure—

3 ‘'(1) pursuant to section 3 of Reorganization Plan

4 Numbered 1 of 1978; or

g “ (2) where applicable, in such manner as shall

0 otherwise be prescribed by regulation by the Equal

7 Employment Opportunity Commission.

8 “§ 7122. Exceptions to arbitrci awards

9 ‘‘ (a) Either party to arbitration under this diapter may

10 file with the Authority an exception to any ar^trator’s award

11 pursuant to the arbitration. If upon review the Authority

12 finds that the award is deficient because—

13 “ (1) it is contrary to any law, rule, or regulation; 

j4 “ (2) it was obtained by corruption, fraud, or other

15 misconduct;

16 “ (3) the arbitrator exercised partiality in making

17 the award; or

18 “ (4) the arbitrator exceeded powers granted to the

19 arbitrator;

20 the Authority may take such action and make such recom-

21 mendations concerning the award as it considers necessary,

22 consistent with applicable laws, rules, or regulations.

23 “ (b) If no exception to an arbitrator's award is filed

24 under subsection (a) of this section during the 60-day period

25 beginning on the date of such award, the award shall be final
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1 and binding. An agency shall take the actions required by

2 an arbitrator’s final award. The award may include the pay-

3 ment of backpay (as provided in section 5596 of this title)

4 together with interest thereon.

5 “ § 7123. Judicial review; enforcement

6 “ (a) Any person aggrieved by a final order of the

7 Authority under—

8 “ (1) section 7118 of this title (involving an unfair

9 labor practice) ;

10 “ (2) section 7122 of this title (involving an award

11 by an arbitrator); or

12 “ (3) section 7112 of this title (involving an appro-

13 priate unit determination),

14 may, during the 60-day period beginning on the date on which

15 the order was issued, institute an action for judicial review of

16 the Authority's order in the United States court of appeals in

17 the circuit in which the person resides or transacts business

18 or in the United States Court of Appeals for the District 

' 19 of ColiimUa.

20 ‘‘ (b) The Authority may petition any appropriate

21 United States court of appeals for the enforcement of any

22 order of the Authority and for appropriate temporary relief

23 or restraining order.

24 “ (c) Upon the filing of a petition under subsection (a)

25 of this section for judicial review or under subsection (b) of
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1 this section for enforcement, the Authority shall file in the

2 court the record in the proceedings, as provided in section

3 2112 of title 28. Upon the filing of the petition, the court

4 shall cause notice thereof to be sewed to the parties involved,

5 and thereupon shall have jurisdiction of the proceeding and

6 of the question determined therein and may grant any tern-

7 porary relief (including a temporary restraining order) it

8 considers just and proper, and may make and enter a decree

9 affirming and enforcing, modifying and enforcing as so mod-

10 ified, or setting aside in ichole or in part the order of the

11 Authority. The filing of a petition under subsection (a) or

12 (b) of this section shall not operate as a stay of the Author-

13 ity’s order unless the court specifically orders the stay. Review

14 of the Authority's order shall be on the record in accordance

15 with section 706 of this title, l^o objection that has not been

16 urged before the Authority, or its designee, shall be considered

17 by the court, unless the failure or neglect to urge the objection

18 is excused because of extraordinary circumstances. The find'

ll ings of the Authority with respect to questions of fact, if

20 supported by substantial evidence on the record considered

21 as a whole, shall be conclusive. If any person applies to the

22 court for leave to adduce additional evidence and shows to

23 the satisfaction of the court that the additional evidence is

24 material and that there were reasonable grounds for the fail-

25 ure to adduce the evidence in the hearing before the Author-

50 -9 5 2  0 79 29
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1 ity, or its designee, the court may order the additional evidence

2 to he taken before the Authority, or its designee, and to be

3 made a part of the record. The Authority may modify its

4 findings as to the facts, or make new findings by reason of

5 additional evidence so taken and filed. The Authority shall

6 file its modified or new findings, which, with respect to ques-

7 tions of fact, if supported by substantial evidence on the

8 record considered as a whole, shall be conclusive. The Author-

9 ity shall file its recommendations, if any, for the modification

10 or setting aside of its original order. Upon the filing of the

11 record with the court, the jurisdiction of the court shall he

12 exclusive and its judgment and decree shall be final, except

13 that the judgment and decree shall be subject to review by the

14 Supreme Court of the United States upon writ of certiorari

15 or certification as provided in section 1254 of title 28.

16 ^Ud) The Authority may, upon issuance of a complaint

17 as provided in section 7118 of this title charging that

18 any person has engaged in or is engaging in an unfair labor

19 practice, petition any United States district court within

20 any district in which the unfair labor practice in question is

21 alleged to have occurred or in which swch person resides or

22 transacts business for appropriate temporary relief or re-

23 straining order. Upon the filing of the petition, the court shall

24 cause notice thereof to be served upon the person, and there-

25 upon shall have jurisdiction to grant any temporary relief

424
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1 (including a temporary restraining order) it considers just

2 and proper.

3 ‘^SUBCHAPTER I V -A D M im S T B A T lV E  AND

4 OTHER PROVISIONS

5 “§ 7131. Reporting requirements for standards of conduct

6 “The provisions of mbchapter III of chapter 11 of title

7 29 shall be applicable to labor organizations which have been

8 or are seeJdng to be certified as exclusive representatives un-

9 der this chapter, and to the organizations’ officers, agents,

10 shop stewards, other representatives, and members to ihe ex-

11 tent to which the provisions would he applicable if the

12 agency were an employer under section 402 of title 29. In

13 addition to the authority conferred on him under section 438

14 of title 29, the Secretary of Labor shall prescribe regulations,

15 with the written concurrence of the Authority, providing for

16 simplified reports for any such labor organization. The Sec- 

1'̂  retary of Labor may revoke the provision for simplified

reports of any such labor organization if the Secretary deter-

19 mines, after any investigation the Secretary considers proper

20 and after reasonable notice and opportunity for a hearing,

21 that the purpose of this chapter and of chapter 11 of title 29

22 would be served thereby.

23 «§ 71S2. Official time

^  “ (a) Any employee representing an exclusive repre- 

sentative in the negotiation of a collective bargaining agree-



338

1 ment under this chapter shall he authorized official time for

2 such purposes, including attendance at impasse proceeding,

3 during the time the employee otherwise would be in a duty

4 status. The number of employees for whom official time is

5 authorized under this subsection shall not exceed the number

6 of individuals designated as representing the agency for such

7 purposes,

8 ^̂ (b) Any activities performed by any employee relating

9 to the internal business of a labor organization (including

10 the solicitation of membership, elections of labor organization

11 officials, and collection of dues) shall be performed during

12 the time the employee is in a nonduty status.

13 ^̂ (c) Except as provided in subsection (a) of this sec”

14 tion, the Authority shall determine whether any employee

15 participating for, or on behalf of, a labor organization in any

16 phase of proceedings before the Authority shall be authorized

17 official time for such purpose during the time the employee

18 otherwise would be in a duty status,

19 ^̂ (d) Except as provided in the preceding subsections of

20 this section—

21 ‘̂ (1) any employee representing an exclusive repre-

22 sentative, or

23 ‘^(2) in connection with any other matter covered

24 by this chapter, any employee in an appropriate unit

25 represented by an exclusive representative,
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1 shall be granted official time in any amount the agency and

2 the exclusive representative involved agree to be reasonable,

3 necessary, and in the public interest.

4 “ § 7133. Subpenas

5 “ (a) For the purpose of any hearing or investigation

6 which the Panel or the Authority, or any member of the Au-

7 thority or any individual employed by the Authority and

8 designated for such purpose, (hereinafter in this section re-

9 ferred to as the ‘issuer’) determines is necessary and proper

10 for the exercise of its responsibilities under this chapter, the

11 issuer shall at all reasonable times have access to, for the

12 purpose of examination and copying any evidence relating

13 to the subject matter of the hearing or investigation. The 

1-4 issuer may, on the application of any party or on its own ini- 

l'*' tiative, issxie subpenas requiring the attendance and testimony

16 of witnesses, the production and examination of any books

17 or papers (including those of the Federal Government to the 

extent otherwise available under law), or any other evidence

19 relating to the hearing or investigation requested in any

20 such application or considered by the issuer to be relevant.

21 Within 5 days after the service of a subpena on any person 

requiring the production of any evidence the person may 

petition the issuer to revoke, the subpena. The issuer shall

^  revoke the subpena if in its opinion the evidence sought 

under the mbpena does not relate to any matter under con-
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2 svderation in the hearing or investigation, or if in its opinion

2 the subpena does not describe with sufficient particularity the

3 evidence.

 ̂ ‘̂ (b) In the case of contumacy or failure to obey a

g subpena issued under subsection (a) of this section, the

g United States district court for the judicial district in which

7 the person to whom the subpena is addressed resides or is

8 served may issue an order requiring the person to appear

9 at any designated place to testify or to produce documentary

10 or other evidence. Any failure to obey the order of the

11 court may he punished by the court as a contempt thereof,

12 “ (c) Witnesses appearing pursuant to a subpena issued

13 under subsection (a) of this section shall be paid the same fee 

and mileage allowances which are paid svhpenaed witnesses

15 in the courts of the United States.

16 person shall he excused from attending and

17 testifying or from producing hooks, records, correspondence,

18 documents, or other evidence in obedience to a subpena

19 under this section on the ground that the testimony or

20 evidence required of the person may tend to incriminate

21 or subject the person to a penalty or forfeiture, except that no

22 person shall be prosecuted or subjected to any penalty or

23 forfeiture for or on account of any transaction or other mat- 

24: ter concerning which the person is compelled, after having

25 claimed privilege against self-incrimination, to testify or
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1 produce evidence, except that the person so testifying shall

2 not be exempt from prosecution and punishment for perjury

3 committed in so testifying.

4 “ (e) Any person who shall unllfully resist, prevent,

5 impede, or interfere with any member of the Authority or

6 Panel or any individual employed hy the Authority or Panel

7 in the performance of duties pursuant to this chapter shall

8 be punished hy a fine of not more than $5,000 or by impris-

9 onment for not more than one year, or both.

10 “§ 7134. Compilation and publication of data

11 “ (o.) The Authority shall maintain a file of its proceed-

12 ings and copies of all available agreements and arbitration

13 decisions, and shall publish the texts of its decisions and the

14 actions taken by the Panel under section 7119 of this title.

15 “ (h) All fUes maintained under subsection (a) of this

16 section shall be open to inspection and reproduction in

17 accordance with the provisions of sections 552 and 552a of

18 this title.

19 “ § 7135. Regulations

20 “ The Authority, the Federal Mediation and Conciliation

21 Service, and the Panel shall each prescribe rules and regula-

22 tions to carry out the provisions of this chapter applicMe to

23 each of them, respectively. The provisions of subchapter II of

24 chapter 5 of this title shall be applicable to the issuance,

25 revision, or repeal of any such rule or regulation.
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2  “$ 7136. Continuation of existing laws, recognitions, agree-

2  ments, and procedures

3 “ (oi) Nothing contained in this chapter shall precluî —

430

4 “ (I j  the renewal or continuation of an excltmve

5 recognition, certification of an exclusive representative, 

g or a lawful agreement between an agency and an exclu-

7 sive representative of its employees, which is entered into

8 before the effective date of this chapter; or

9 “ (2) the renewal, continuation, or initial a x̂ording

10 of recognition for units of management officials or super-

11 visors represented by labor organizations which histori-

12 catty or traditionaUy represent managenient officials

13 or supervisors in private industry and which hold exclu-

14 sive recognition for units of such officials or supervisors

15 in any agency on the effective date of this chapter.

16 “ (b) Policies, regulations, and procedures established

17 under and decisions issued under Executive Orders 11491,

18 1161S, 11636, 11787, and 11838, or under any other

19 Executive order, as in effect on the effective date of this

20 chapter, shall remain in full force and effect until revised

21 or revoked by the President, or unless superseded by spedfk

22 provisions of this chapter or by regulations or decisions

23 issued pursuant to this chapter".
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^ BACKPAY IN CASE OF UNFAIR LABOR PRACTICES AND

2 GRIEVANCES

g Sec. 702. Section 5596(h) of title 5, Ignited States

4 Code, is amended to read as follows:

g “ (b) An employee of an agency who, on the basis of 

g a timely appeal or an administrative determination (includ- 

rj ing a decision relating to an unfair labor practice or a griev-

8 ance) is found by appropriate authority under applicable

9 law, rule, regulation, or collective bargaining agreement, to

10 have been affected by an unjustified or unwarranted personnel

11 action which has resulted in the withdrawal or reduction of

12 all or a part of the pay, allowances, or differentials of the

13 employee—
14 “ (1) is entitled, on correction of the personnel

15 action, to receive for the period for which the personnel

16 action was in efect—
17 “ (A) an amount equal to all or any part of

18 the pay, allowances, or differentials, as applicMe,

19 which the employee normally would have earned or

20 received during the period if the personnel action

21 had not occurred, less any amounts earned by the

22 employee through other employment during that

23
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2 “ (B) interest on the amount payable under

2 subparagraph (A) of this paragraph; and

3 “^(C) reasonable attorney fees and reason-

4 able costs and expenses of litigation related to the

5 personnel action; and

6 “ (2) for all purposes, is deemed to have performed 

rj service for the agency during that period, except that—

8 “ (A) annual leave restored under this para-

9 graph which is in excess of the maximum leave

10 accumulation permitted by law shall be credited to

11 a separate leave account for the employee and shall

12 be available for use by the employee within the time

13 limits prescribed by regulations of the Office of

14 Personnel Management, and

15 “ (B) annual leave credited under subpara- 

Ip graph (A ) of this paragraph but unused and still

17 available to the employee under regulations pre-

18 scribed hy the Office shall be included in the lump-

19 sum payment under section 5551 or 5552(1) of

20 this title but may not he retained to the credit of the

21 employee under section 5552(2) of this title.

22 For the purpose of this subsection, 'grievance’ and ‘collective

23 bargaining agreement' have the meanings set forth in section

24 7108 of this title , ‘unfair labor practice’ means an unfair

25 labor practice described in section 7116 of this title, and ‘per-
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1 sonnet action' includes the omission or failure to take an

2 action or confer a benefit.".

3 TECHXICAL AXD COX F OEM IN G AMENDMENTS

4 Sec. 703. (a) Subchapter II of chapter 71 of title 5,

5 United States Code, is amended—

6 (1) by redesignating sections 7151 (as amended by

7 section 312 of this Act), 7152, 7153, and 7154 as sec-

8 tions 7201, 7202, 7203, and 7204, respectively;

9 (2) by striking out the subchapter heading and

10 inserting in lieu thereof the following:

11 “Chapter 72— ANTIDISCRIMINATION; RIGHT TO

12 PETITION CONGRESS

^'■SVBCHAPTER I—ANTIDISCRIMINATION IN 
EMPLOYMENT

'*8ec.
^̂ 7201, Antidiscrimination 'policy; minority recruitment 'program.
^̂ 7202. Marital stat'oa.
^^203. Handicapping condition,
*̂"720̂ . Other prohibitions, | ‘;

‘‘SVBCHAPTER 11—EMPLOYEES'^ RIGHT TO PETITION 
CONGRESS

^̂ 7211. Employees^ right to petition CongresB.̂ '̂ ;

13 and

14 (3) by adding at the end thereof the following new

15 subchapter:

16 ‘̂SUBCHAPTEB II—EM PLO YEES’ RIGHT TO

17 PETITION CONGRESS

18 7211. Employees  ̂ right to petition Congress

19 ''The right of employees, individual or collectively, to

20 petition Congress or a Member of Congress, or to furnish
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1 information to either House of Congress, or to a committee

2 or Member thereof, may not be interfered with or denied” .

3 (h) The analysis for part III  of title 5, United States

4 Code, is amended by striking out—
“Subpart F—Employee Relations 

"71. Policies----- -------------------------------------------------7101”

5 and inserting in lieu thereof

“Subpart F—Labor-Management and Employee Relations
"71. Labor-Management Relations------------------------------ 7101
"72. Antidiscrimination; Right to Petition Congress_______  7201”.

6 (2) Section 3302(2) of title 5, United Staies Code, is

7 Code, is amended by striking out “and 7154” and inserting

8 in lieu thereof “and 7204” .

9 (c)(1) Section 2105(c) (1) of title 5, United States

10 amended by striking out “7152, 7153” and inserting in lieu

11 thereof “7202,7203” .

12 (3) Sections 4540(c), 7212(a), and 9540(c) of title

13 10, United States Code, are each amended by striking out

14 “7154 of title 5” and inserting in lieu thereof “7204 of title

15 5” .

16 (4) Section 410(b)(1) of title 39, United States Code,

17 is amended by striking out “chapters 71 (employee policies)”

18 and inserting in lieu thereof the following: “chapters 72 (an-

19 tidiscrimination; right to petition Congress)” .

20 (5) Section 1002(g) of title 39, United States Code, is

21 amended by striking out “section 7102 of title 5” and insert-

22 ing in lieu thereof “section 7211 of title 5” .
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1 (d) Section 5315 of title 5, United States Code, is

2 amended by adding at the end thereof the following dame:

3 '‘ (124) Chairman, Federal Labor Relations

4 Authority” .

5 (e) Section 5316 of such title is amended by adding at

6 the end thereof the following clause:

7 “ (145) Members, Federal Labor Relations Awthor-

8 ity (2), and its General Counsel” .

9 MISCELLANEOUS PROVISIONS

10 Sec. 704. (a) Except as provided in subsection (h) of

11 this section, the amendments made by this title 'shaU take effect

12 on the first day of the first calendar month beginning more

13 than 90 days after the date of the enactment of this title.

14 (b) Sections 7104, 7105, and 7136 of title 5, United

15 States Code, as added by section 701 of this title, shall take

16 effect on the date of the enactment of this title.

1"̂  (c)(1) The wages, terms, and conditions of employmmt,

1® and other employment benefits with respect to Government

19 prevailing rate employees to whom section 9(b) of Public Law

20 92-392 applies shall be negotiated in axxordance with pre-

21 vailing rates and practices without regard to any provision

22 o f -

23 (^ )  chapter 71 of title 5, United States Code (as

24 amended by this tiUe) ;
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1 (B) chapters 51, 53, and 55 of title 5, United States

2 Code;

3 (C) or any other law, rude, regulation, decision, or

4 order relating to rate of pay or pay practices with respect

5 to Federal employees.

6 (2) No provision of chapter 71 of title 5, United States

7 Code (as amended by this title), shall be considered to limit—

8 (A ) any rights or remedies of employees referred to

9 in paragraph (1) of this subsection under any other pro-

10 vision of law or before any court or other tribunal; or

11 (B) any benefits otherwise available to such employ-

12 ees under any other provision of law.

13 TITLE VIII— GRADE AND PAY RETENTION

14 GRADE AND PAY RETENTION

15 Sec. 801. (a)(1) Chapter 53 of title 5, United States

16 Code, relating to pay rates and systems, is amended by insert-

17 ing after subchapter V thereof the following new subchapter:

18 “SUBCHAPTER VI— GRADE AND P A Y

19 RETENTION

20 “ §5361. Definitions

21 “For the purpose of this subchapter—

22 “ (1) êmployee' means an employee to whom chapter

23 51 of this title applies, and a prevailing rate employee,

24 as defined by section 5342(a)(2) of this title, whose

25 employment is other than on a temporary or term basis;
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fied for purposes of carrying out the mission of the

2 agency or agencies involved.

3 “ §5367. Appeals

4 "(a)(1)  In the case of the termination of any benefits

5 available to an employee under this subchapter on the grounds

6 such employee declined a reasonable offer of a position the

7 grade or pay of which was equal to or greater than his

8 retained grade or pay, such termination may he appealed

9 to the Office of Personnel Management under procedures

10 prescribed by the Office.

11 “ (2) Nothing in this subchapter shall be construed to

12 affect the right of any employee to appeal—

13 ‘^(A) under section 5112(b) or 5346(c) of this 

title or otherwise, any reclassification of a position; or

1̂5 “ (B) under procedures prescribed by the Office of

Personnel Management, any reduction-in-force action. 

“ (b) For purposes of any appeal procedures (other than 

those described in subsection (a) of this section) —

19 ‘̂ (±) any action which is the basis of an individual’s

20 entitlement to benefits under this subchapter, and

21 " (2 )  any termination of any such benefits under this 

subchapter,

23 shall not be treated as appealable under such appeals 

2̂  procedures.” .
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1 fidd offices located at points throughout the United

2 States.

3 Interested parties, including heads of agencies, other Federal

4 employees, and Federal employee organizations, shall be

5 allowed to submit views, arguments, and data in connection

6 toith such study.

7 (c) On the completion of the study under subsection (a)

8 of this section, and in any event not later than one year

9 after the effective date of this Act, the Director of the Office

10 of Personnel Management shall submit to the President and

11 to the Congress a report on the results of such study together

12 with his recommendations. Any such recommendation which

13 involves the amending of existing statutes shall include draft

14 legislation.

15 SAVINGS PROVISIONS

16 Sfic. 1102. (a) Except as otherwise provided in this

17 Act, all executive orders, rules, and regulations affecting

18 the Federal service shall continue in efect, according to their

19 terms, until modified, terminated, superseded, or repealed by

20 the President, the 0$ce of Personnel Management, the

21 Merit Systems Protection Board, the Equal Employment

22 Opportunity Commission, or the Federal Labor Relations

23 Authority with respect to matters within their respective

24 jurisdictions.

25 (b) No provision of this Act shall affect any ad-
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 ̂ ministrative proceedings pending at the time such provision

2  takes effect. Orders shall be issued in such proceedings and 

g appeals shall he taken therefrom as if this Act had not been 

 ̂ enacted.

g (c) No suit, action, or other proceeding lawfully com- 

g menced by or against the Director of the Office of Personnel 

ly Management or the members of the Merit Systems Protection 

g Board, or officers or employees thereof, in their official ca-

9 pacity or in relation to the discharge of their official duties, 

0.S in effect immediately before the effective date of this Act,

11 shall abate by reason of the enactment of this Act. Determi-

12 nations with respect to any such suit, action, or other pro-

13 ceeding shall be made as if this Act had not been enacted.

14 AUTHORIZATION OF APPROPRIATIONS

If Sec . 1103. There are authorized to be appropriated,

16 out of any moneys in the Treasury not otherwise appro-

17 priated, such sums as may he necessary to carry out the pro-

18 visions of this Act.

19 POWERS OF PRESIDENT UNAFFECTED EXCEPT BY EXPRESS

20 PROVISIONS

21 Sec. 1104. Except as otherwise expressly provided in

22 this Act, no provision of this Act shall be construed to—

23 “ (1) limit, curtail, abolish, or terminate any func-

24 tion of, or authority available to, the President which
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9 5 th  c o n g r e s s  ^  ^  mb. 2640

IN THE SENATE OF THE UNITED STATES
M a y  15 (legislative day, A p r il  2 4 ) ,  1978 

Referred to the Committee on Governmental Affairs and ordered to be printed

AM EN D M EN TS
Intended to be proposed by Mr. R ibico ff  (for himself, Mr. 

Peecy, Mr. Sassee, and Mr. Ja\^ts) to S. 2640, a bill to 
reform the civil service laws, viz:

1 On page 126, redesignate title VII as title'VIII.

2 On page 126, between lines 18 and 19, insert the fol-

3 lowing new title:
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2

1 “TITLE VII-LABOR-MANAGEMBNT RELATIONS

2 “ labo b -m a n a g e m e n t  b elatio n s

3 “ Sec . 701. (a) Chapter 71 of subpart F of part III

4 of title 5, United States Code, is amended to add the follow-

5 ing subchapter III:

6 “ ‘SUBCHAPTER III-FEDERAL SERVICE LABOR-

7 MANAGEMENT RELATIONS

8 “  ‘§ 7161. Findings and purpose

9 “ ‘ (a) The Congress finds that the public interest de-

10 mands the highest sta.ndards of employee performance and

11 the continued development and implementation of modem

12 and progressive work practices to facilitate and improve

13 employee performance and the efficient accomplishment of

14 the operations of the Government.

15 “ ‘ (b) The Congress further finds that while significant

16 differences exist between Federal and private employment,

17 experience under Executive Order 11491, as amended, indi-

18 cates that the statutory protection of the right of employees

19 to organize, bargain collectively within limits prescribed by

20 this subchapter, and participate through labor organizations

21 of their own choosing in decisions which affect them can be

22 accomplished with full regard for the pubUc interest and

23 contributes to the effective conduct of public business. Such

24 protection facilitates and encourages the amicable settlement

25 of disputes between employees and their employers involv-
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1 ing personnel policies, practices and matters affecting work-

2 ing conditions.

3 “ ‘ (c) It is the purpose of this subchapter to prescribe

4 certain rights and obligations of the employees of the Fed-

5 eral Government, subject to the paramount interest of the

6 public, and to estabhsh procedures which are designed to

7 meet the special requirements and needs of the Federal

8 Government.

9 “ ‘§7162. Definitions; application

10 “ ‘ (a) For the purpose of this subchapter—

11 “ ‘ (1) “Agencj’̂” means an Executive agency as

12 defined in section 105 of this title, except the General

13 Accounting OflSce;

14 “ ‘ (2) “Employee” means an individual—

15 (A ) employed in an agency;

16 “ ‘ (B) employed in a nonappropriated fund

17 instrumentality described in section 2105(c) of

18 this tide;

19 “ ‘ (C) employed in the Veterans’ Canteen

20 Serv’̂ ice, Veterans’ Administration, described in sec-

21 tion 5102 (c) (14) of this tide; or

22 “ ‘ (D) who was an employee (as defined

23 under subparagraphs (A),  (B), or (C) of this 

^  paragraph) and was separated from service as a

25 consequence of, or in coimection with, an unfair
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1 labor practice under section 7174 of this subchapter;

2 but does not include—

3 “ ‘ (i) an alien or noncitizen of the United

4 States who occupies a position outside the

5 United States;

6 “  ‘ (ii) a member of the uniformed services;

7 ‘“ (iii) for the purpose of exclusive recog-

8 nition or national consultation rights (except as

9 authorized under the provisions of this sub-

10 chapter), a supervisor, a management official

11 or a confidential employee;

12 “ ‘ (3) “Labor organization” means a lawful or-

13 ganization of any kind in which employees participate

14 and which exists for the purpose, in whole or in part,

15 of dealing with agencies concerning grievances, person-

16 nel policies and practices, or other matters affecting the

17 working conditions- of their employees; but does not

18 include an organization which—

19 “ ‘ (A) consists of management officials, con-

20 fidential employees, or supervisors, except as au-

21 thorized under this subchapter;

22 * (B) assists or participates in a strike against

23 the Government of the United States or any agency

24 thereof or imposes a duty or obligation to conduct,

25 assist, or participate in such a strike;
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1 * (C) advocates the overthrow, of the constitu-

2 tional form of government in the United States; or

3 “  ‘ (D) discriminates with regard to the terms

4 or conditions of membership because of race, color,

5 religion, national origin, sex, age, or handicapping

6 condition;

7 “  ‘ (4) “Agency management” means the agency

8 head and all management officials, supervisors, and other

9 representatives of management having authority to act

10 for the agency on any matters relating to the implement-

11 ation of the agency labor-management relations program

12 established under this subchapter;

13 (5) “Authority” means the Federal Labor Rela-

14 tions Auth6rity under section 7163 of this subchapter;

15 (6) “General Counsel” means the General Coun- 

sel of the Federal Labor Relations Authority;

1"̂  “ ‘ (7) “Panel” means the Federal Service Impasses 

Panel under section 7173 of this subchapter;

19 “ ‘ (8) “Assistant Secretary” means the Assistant 

Secretary of Labor for Labor-Management Kelaiions;

21 “ ‘ (9) “Confidential employee” means an employee

^  who assists and acts in a confidential capacity to per-

^  sons who formulate and effectuate management policies

^  in the field of labor relations;

25 “ ‘ (10) “Management official” means an employee
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6

j  having authority to make, or to mfluence effectively the

2 making of, policy necessary to the agency or activity

3 with respect to personnel, procedures or programs;

4 “ ‘ (11) “Supervisor” means an employee having

5 authority, in the interest of an agency, to hire, transfer,

6 suspend, layoff, recall, promote, discharge, assign, re-

7 ward, or discipline other employees or responsibly to

8 direct them, or to adjust their grievances, or effectively

9 to recommend such action, if in connection with the

10 foregoing the exercise of authority is not of a merely

11 routine or clerical nature, but requires the use of inde-

12 pendent judgment;

13 “ ‘ (12) “Professional employee” means—

14 “ ‘ (A) any employee engaged in the perform-

15 ance of work—

16 “ ‘ (i) requiring knowledge of an advanced 

1'̂  type in a field of science or learning customarily 

1® acquired by a prolonged course of specialized

19 intellectual instruction and study in an institu-

20 tion of higher learning or a hospital, as distin-

21 guished from knowledge acquired by a general

22 academic education, or from an apprenticeship,

23 or from training in the performance of routine

24 mental, manual or physical process;
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X “ ‘ (ii) requiring the consistent exercise of

2 discretion and judgment in its performance;

3 “ ‘ (iii) which is predominantly intellectual

4 and varied in character (as opposed to routine

5 mental, manual, mechanical or physical work) ;

6 and

7 “ ‘ (iv) which is of such a character that

8 the output produced or the result accomplished

9 cannot be standardized in relation to a given

10 period of time; or

11 “ ‘ (B) any employee who has completed the

12 courses of specialized intellectual instruction and

13 study described in subparagraph (A) of this para-

14 graph and is performing related work under the

15 direction or guidance of a professional person to

16 qualify the employee to become a professional em-

17 ployee as defined in subparagraph (A) of this

18 paragraph.

19 “ ‘ (13) “Agreement” means an agreement entered

20 into as a result of collective bargaining pursuant to the

21 provisions of this subchapter;

22' “ ‘ (14) “Collective bargaining” , “bargaining” or

23 “negotiating”  means the performance of the mutual

24 obligation of the representatives of the agency and the
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1 exclusive representative as provided in section 7169

2 of tiiis subchapter;

3 “ ‘ (15) “Exclusive representative” includes any

4 labor organization which has been—

5 “ ‘ (A) selected pursuant to the provisions of

6 section 7168 of this subchapter as the representa-

7 ■ tive of the employees in an appropriate collective

8 bargaining unit; or

9 “ ‘ (B) certified or recognized prior to the effec-

10 tive date of this subchapter as the exclusive rep-

11 resentative of the employees in an appropriate col-

12 lective bargaining unit;

13 “ ‘ (16) “Person” means an individual, labor orga-

14 nization, or agency covered by this subchapter; and

15 “ ‘ (17) “Grievance” means any complaint by any

16 person concerning any matter which falls within the

17 coverage of a grievance procedure.

18 “ ‘ (b) This subchapter applies to all employees and

19 agencies in the executive branch, except as provided in sub-

20 sections (c), (d), and (e) of this section.

21 “ ‘ (c) This subchapter does not apply to—

22 “ ‘ (1) the Federal Bureau of Investigation;

23 “ ‘ (2) the Central Intelligence Agency;

24 “ ‘ (3) the National Security Agency;

25 “ ‘ (4) any other agency, or office, bureau, or entity
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2 within an agency, which has as a primary function intelli-

2 gence, iavestigative, or security work, when the head

3 of the agency determines, in the agency head’s sole

4 judgment, that this subchapter cannot be applied in a

5 manner consistent with national security requirements

6 and considerations;

7 (S) oflSce, bureau or entity within an agency 

g which has as a primary function investigation or audit of

9 the conduct or work of oflBcials or employees of tiie

10 agency for the purpose of insuring honesty and integrity

11 in the discharge of their official duties, when the head

12 of the agency determines, in the agency head’s sole

13 judgment, that this subchapter cannot be applied in a

14 manner consistent with the internal security of the

15 agency;

16 “ ‘ (6) the United States Postal Service; or

17 “ ‘ (7) the Foreign Service of the United States:

18 Department of State, International Communication 

1? Agency, and Agency for International Development, and 

2Q their successor agency or agencies;

21 “ ‘ (8) the Tennessee Valley Authority; or

22 ***(9) personnel of the Federal Labor Relations 

^  Authority, including the Office of General Counsel, and 

2* the Federal Service Impasses Panel.

25 ‘“ <d) The head of an agency may, in the agency
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1  head’s sole judgment, suspend any .provision of this sub-

2 chapter with respect to any agency, installation or activity

3 located outside the United States, when the agency head

4 determines that this is necessary in the national interest,

5 subject to the conditions the agency head prescribes.

6 “ ‘ (e) Employees engaged in administering a labor-

7 management relations law (except as otherwise provided

8 in subsection (c) (9 ) of this section) shall not be repre-

9 sented by a labor organization which also represents other

10 employees covered by the law, or which is affiliated directly

11 or indirectly with an organization which represents such

12 employees.

13 “  <§ 71^ . Federal Labor Relations Authority; Office of the

14 General Counsel

15. “ ‘ (a) The Federal Labor Relations Authority is an

16 independent establishment in the executive -branch.

17 “  ‘ ( b )  The Authority is composed of a Chairperson and

18 two members, not more than two of whom may be adher-

19 ents of the same political party and none of whom may

20 hold another office or position in the government of the

21 United States except where provided by law or by the

22 President.

23 “  ‘ (c) Members the Authority shall be appointed by 

the President, by and with the advice and consent of the 

Senate. Authority members shall be eli^ble for reappoint-
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1 ment. The President shall designate one member to serve

2 as Chairperson of the Authority.

3 “ ‘ (d) The term of office of each member of the Au-

4 thority is 5 years. Notwithstanding the preceding provisions

5 of this subsection, the term of any member shall not expire

6 before the earlier of—

7 “ ‘ (1) the date on which the member’s successor

8 takes office or

9 “ ‘ (2; the last day of the session of the Congress

10 beginning after the date the member’s term of office

11 would (but for this sentence) expire. An individual

12 chosen to fill a vacancy shall be appointed for the unex-

13 prred term of the member such individual replaces. Any

14 member of the Authority may be removed by the

15 President.

16 “  ‘ (e) A vacancy in the Authority shall not impair the

17 right of the remaining members to exercise aU of the powers

18 of the Authority.

19 u rpjjg Authority shall make an annual report to

20 the President for transmittal to the Congress, which shall

21 include information as to the cases it has heard and the

22 decisions it has rendered.

23 “ ‘ (g) There is an Office of the General Counsel in the 

2̂  Federal Labor Relations Authority. The General Counsel

25 shall be appointed by flie President by and with the advice
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1  and consent of the Senate. The term of oflBce of the General

2  Counsel is 5 years. The General Counsel shall be eligible

3  for reappointment. The General Counsel may be removed

4  by the President. The General Counsel shall hold no other

5 office or position in the government of the United States

6 except where provided by law or by the President.

7  “  ‘§ 7164. Powers and duties of the Authority; the General 

g Counsel

9 “  ‘ (a) The Authority shall administer and interpret this

10 subchapter, decide major policy issues, prescribe regula-

11 tions, disseminate information appropriate to the needs of

12 agencies, labor organizations and the public pursuant to sec-

13 tion 7181 of this subchapter.

14 “ ‘ (b) The Authority shall, subject to its regulations-^

15 “ ‘ (1) decide questions as to the appropriate unit

16 for the purpose of exclusive recognition and related

17 issues submitted for its consideration;

18 “ ‘ (2) supervise elections to determine whether a

19  labor organization is the choice of a majority of tiie em-

20 ployees in an appropriate unit as their exclusive rep-

21 resentative, and certify the results;

22 • “  ‘ (3) decide questions as to the eligibility of labor

23 oî anizations for national consultation lights; and

24 “ ‘ (4) decide unfair labor practice complaints.
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1  ‘“ (c) The Authority may consider, subject to its reg-

2 ulations—

3  (1) appeals on negotiability issues as provided

4 in subsection (e) of section 7169 of this subchapter;

5 “ ‘ (2) exceptions to arbitration awards as provided

6 in section 7171 of this subchapter;

7 “  ‘ (3) appeals from decisions of the Assistant Sec-

8 retary issued pursuant to section 7175 of this subchapter;

9 “ ‘ (4) exceptions to final decisions and orders of

10 the Federal Service Impasses Panel issued pursuant to

11 section 7173 of this subchapter; and

12 (5) other matters it deems appropriate to assure

13 the effectuation of the purposes of this subchapter.

24 “  ‘ (d) The Authority shall adopt an official seal which

15 shall be judicially noticed.

16 ‘ “ (e) The principal office of the Authority shall be in

17 or about the District of Columbia but it may meet and exer-

18 cise any or aU of its powers at any lime or place. Subject to

19 subsection (g) of this section, the Authority may by one or

20 more of its members or by such agents as it may designate,

21 make any inquiry necessary to carry out its duties wherever

22 persons subject to this subchapter are located. A member who

23 participates in such inquiry shall not 'be disqualified froim

24 'later participating in a decision of the Authority in the same

25 ease.
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1 “  ‘ (f) The Authority shall appoint an Executive Direo-

2 tor, such attorneys, regional directors, administrative law

3 judges, and other oflScers and employees as it may from time

4 to time find necessary for the proper performance of its

5 duties and may delegate to such officers and employees au-

6 thorily to perform such duties and make such expenditures

7 as may be necessary.

8 “ ‘ (g) All of the expenses of the Authority including

9 all necessary traveling and subsistence expenses outside the

10 District of Columbia incurred by members, employees, or

11 agents of the Authority under its orders, shall be allowed

12 and paid on the presentation of itemized vouchers therefor

13 approved by the Authority or by an individual it designates

14 for that purpose and pursuant to applicable law.

15 “  ‘ (h) The Authority is expressly empowered and di-

16 rected to prevent any person from engaging in conduct

17 found violative of this subchapter. In order to carry out its

18 functions under this subchapter, the Authority is authorized

19 to hold hearings, subpena witnesses, administer oaths, and

20 take the testimony or deposition of any person under oath,

21 and in connection therewith, to issue subpenas requiring

22 the production and examination of evidence as described in

23 section 7179(d) of this subchapter relating to any matter

24 pending before it and to take such other action as may be

25 necessary. Also in the exercise of the functions of the

26 Authority under this subchapter—
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1 “  ‘ (1) the Authority may request from the Direc-

2 tor of the Office of Fersomiel Management an advisory

3 opinion concerning the proper interpretation of regu-

4  lations or other policy directives promulgated by the

5 Office of Personnel Management in connection with a

6 matter before the Autiiority for adjudication;

7 “ ‘ (2) whenever a regulation or other policy direc-

8 tive issued by the Office of Personnel Management is at

9 issue in an appeal before the Authority, the Authority

10 shall timely notify the Director, and the Director shall

11 have standing to intervene in the proceeding and shall

12 have all the rights of a party to the proceeding; and

13 “ ‘ (3) the Director may request that the Authority

14 reopen an appeal and reconsider its decision on the

15 ground that the decision was based on an erroneous in-

16 terpretation of law or of controlling regulation or other

17 policy directive issued by the Office of Personnel

18 Management.

19 “ ‘ (i) In aiiy matters arising under subsection (b) of

20 this section, the Authority may require an agency or a labor

21 organization to cease and desist from violations of this sub-

22 chapter and require it to take such affirmative action as it

23 considers appropriate to effectuate the policies of this sub-

24 chapter.

25 “  ‘ (j ) The General Counsel is authorized to—
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1  investigate complaints of violations of sec-

2  tion 7174 of this subchapter;

3  “ ‘ (2) make final decisions as to whether to issue

4 notices of hearing on unfair labor practice complaints and

5 to prosecute such complaints before the Authority;

6 “ ‘ (3) direct and supervise all field employees of

7 the'Oeneral Counsel in the field ofiices of the Federal

8 Labor Relations Authority; ’

9 “  ‘ (4) perform such other functions as tiie Author-

10 ity prescribes; and

11 “ ‘ (5) prescribe regulations needed to administer

12 the General Counsel’s functions imder this subchapter.

13 “  ‘ (k) Notwithstanding any other provisions of law,

14 including chapter 7 of this fetie, the decisions of the Au-

15 thorify on any matter within its jurisdiction shall be final

16 and conclusive, and no other official or any court of the

17 United States shall have power or jurisdiction to review any

18 such decision by an action in the nature of mandamus on

19 appeal of that decision or by any other means; Provided,

20 That nothing m this section shall limit the right of persons

21 to judicial review of questions arismg under the Constitu-

22 tion of the United States.

23 “ ‘§7165. Employees’ risrhts

24 “  ‘ (a) Each employee shall have the right to form, join,

25 or assist any labor organization, or to refrain from such
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1 activity, freely and without fear of penalty or reprisal, and

2 each such employee shall be protected in exercising such

3 right. Except as otherwise provided under this subchapter,

4 such right includes the right to participate in the manage-

5 ment of a labor organization, the right to act for the organi-

6 zation in the capacity of a representative, and the right, in

7 such capacity, to present the views of the organization to

8 agency heads and other oflScials of the executive branch of

9 the Government, the Congress, or other appropriate author-

10 ities; and the right to bargain collectively subject to the

11 limits prescribed in section 7169(c) of this subchapter

12 through representatives of their own choosing.

* (b) This subchapter does not authorize participation

in the management of a labor organization or acting as a
15 •representative of such an organization by a management
16 official, a confidential employee or a supervisor, except as
17 •specifically provided in this subchapter, or by an employee
18 when the participation or activity would result in a con-
19 .flict or apparent conflict of interest or would otherwise be
20 incompatible with law or with the oflScial duties of the 

employee.
22 ‘§ 7166. Recognition of labor organizations in general
23 ( (a) An agency shall accord exclusive recognition.
24 .or national consultation rights at the request of a labor or-
25 ganization which meets the requirements for the recognition
26 or consultation rights under this subchapter.
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1 “ ‘ (b) When recognition of a labor organization has

2 been accorded, the recognition continues as long as the

3 organization continues to meet the requirements of this sub-

4 chapter applicable to that recognition, except that this sec-

5 tion does not require an election to determine whether an

6 organization should become, or contmue to be recognized

7 as, exclusive representative of the employees in any unit or

8 subdivision thereof within 12 months after a prior valid

9 election with respect to such unit.

10 “ ‘ (c) Recognition of a labor organization does not—

11 “ ‘ (1) preclude an employee, regardless of whether

12 the employee is in a unit of exclusive recognition, from

13 exercising grievance or appellate rights established by

14 law or regulation, or from choosing the employee’s own

15 representative in a grievance or appellate action, except

16 when the grievance or appeal is covered under a negoti-

17 ated procedure as provided in section 7171 of this sub-

18 chapter.

19. “ ‘ (2) preclude or restrict consultations and deal-

20 ings between an agency and a veterans organization

21 with respect to matters of particular interest to era-

22 ployees with veterans preference; or

23 *“ (3) preclude an agency from consulting or deal-

24 ing with a reli^ous, social, fraternal, professional or other 

^  lawful association, not qualified as a labor organization,
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1 -with respect to matters or policies which involve in-

2 dividual members of the association or are of particular

3 applicability to it or its members.

4 “ ‘ (d) Consultations and dealings under paragraph (3)

5 of subsection (c) of this section shall be so limited that they

6 do not assume the character or formal consultation on

7 matters of general employee-management policy covering

8 employees in that unit, or extend to areas where recogni-

9 tion of the interests of one employee group may result in

10 discrimination against or injury to the interest of other

11 employees.

12 “ ‘§ 7167. National consultation rights

13 “ ‘ (a) An agency shall accord national consultation

14 rights to a labor organization which qualifies under criteria

15 established by the Federal Labor Relations Authority as

16 the representative of a substantial number of employees of

17 the agency. National consultation rights shall not be 

1® accorded for any unit where a labor organization already

19 holds exclusive recognition at the national level for that

20 unit. The granting of national consultation rights does not

21 preclude an agency from appropriate dealings at the national

22 level with other or^nizations on matters affecting their 

2̂  members. An agency 'shall terminate national consultation 

2̂  rights when the labor organization ceases to qualify under 

^  the established criteria.
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1 “ ‘ (b) When a labor organization has been accorded

2 national consultation rights, the agency, through appropriate

3 officials, shall notify representatives of the organization of

4 proposed substantive changes in personnel policies that affect

5 employees it represents and provide an opportunity for the

6 organization to comment on the proposed changes. The labor

7 organization may suggest changes in the agency’s personnel

8 policies and have its views carefully considered. It may con-

9 suit in person at reasonable times, on request, with appro-

10 priaite officials on personnel policy matters, and at all times

11 present its views thereon in writing. An agency is not re-

12 quired to consult with a labor organization on any matter

13 on which it would not be required to negotiate if the organi-

14 zation were entitled to exclusive recognition.

15 “ ‘ (c) Questions as to the eligibility of labor organiza-

16 tions for national consultation rights may be referred to the

17 Authority for decision.

18 “§ 7168. Exclusive recognition

19 “ ‘ (a) An agency shall accord exclusive recognition to

20 a labor organization when the organization has been selected,

21 in a secret ballot election, by a majority of the employees in

22 an appropriate unit as their representative; provided that

23 this section shall not preclude an agency from according ex-

24 elusive recognition to a labor organization, without an elec-

25 tion, where the appropriate unit is established through the
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1 consolidation of existing exclusively recognized units repre-

2 sented by that organization.

3 “ ‘ (b) A unit may be established on a plant or installa-

4 tion, craft, functional, or other basis which wiU ensure a clear

5 and identifiable community of interest among the employees

6 concerned and wiU promote effective dealings and efficiency

7 of agency operations. A unit shall not be established solely
/

8 on the basis of the extent to which employees in the proposed

9 unit have organized, nor shall a unit be established if it

10 includes—

11 “ ‘ (1) any management official, confidential em-

12 ployee, or supervisor, except as provided in section

13 7182 of this subchapter;

14 “ ‘ (2) an employee engaged in Federal personnel

15 work in other than a purely clerical capacity; or

16 “ ‘ (3) both professional and nonprofessional em-

17 ployees, unless a majority of the professional employees

18 vote for inclusion in the unit.

19 “ 'Questions as to the appropriate unit and related

20 issues may be referred to the Authority for decision.

21 “ ‘ (c) AU elections shall be conducted under the super-

22 vision of the Authority or persons designed by the Author-

23 ity and shall be by secret ballot. Employees eligible to 

^  vote shall be provided the opportunity to choose the labor 

^  organization they wish to represent them, from among



464

22

1 those on the ballot or “no union”, except as provided in

2 paragraph (4) of this subsection. Elections may be held

3 to determine whether—

4 “ ‘ (1) a labor organization should be recognized as

5 the exclusive representative of employees in a unit;

6 “ ‘ (2) a labor organization should replace another

7 labor organization as the exclusive representative;

8 “ ‘ (3) a labor organization should cease to be the

9 exclusive representative;

10 (4) a labor organization should be recognized

11 as the exclusive representative of employees in a unit

12 composed of employees in units currently represented

13 by that labor organization or continue to be recognized

14 in the existing separate units.

15 ‘‘ *§7169. Representation rights and duties; good faith

16 bargaining; scope of negotiations; resolution

17 of negotiability disputes

18 (a) When a labor organization has been accorded

19 exclusive recognition, it is the exclusive representative of

20 employees in the unit and is entitled to act for and nego-

21 tiate agreements covering all employees in the unit. It is re-

22 sponsible for representing the interests of all employees in

23 the unit without discrimination and without regard to labor

24 organization membership. The labor organization shall be

25 given the opportunity to be represented at formal discus-
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1 sions between management and employees or employee rep-

2 resentatives concerning grievances, personnel policies and

3 practices, or other matters affecting general working con-

4 ditions of employees in the miit. The agency and the labor

5 organization, through appropriate representatives, shall meet

6 and negotiate in good faith for the purpose of arrivmg at an

7 agreement.

8 “ ‘ (b) The duty of the agency and the labor organiza-

9 tion to negotiate in good faith includes—

10 “ ‘ (1) to approach the negotiations with a sincere

11 resolve to reach an agreement;

12 “ ‘ (2) to be represented at the negotiations by ap-

13 propriat€ representatives prepared to discuss and nego-

14 tiate on aU negotiable matters;

15 “ ‘ (3) to meet at reasonable times and places as

16 may be necessary; and

17 “ ‘ (4) if an agreement is reached, to execute upon

18 request a written document embodying the agreed terms,

19 and to take such steps as are necessary to implement

20 the agreement.

21 “ ‘ (c) An agfency and a labor organization that has

22 been accorded exclusive recognition, llirough .appropriate

23 representatives, shall meet at reasonable times and negotiate

24 in good faith with respect to personnel policies and prac-

25 tices and matters affecting working conditions, so far as may
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1 be appropriate under this subohapter and other applicable

2 laws and regulations, including policies set forth in the Fed-

3 eral Personnel' Manual; published agency policies and regular

4  tions for which a compelling need exists under criteria estab-

5 lished by the Federal Labor Relations Authority and which

6 are issued at the agency headquarters level or at the level of a

7 primary national subdivision; and a national or other control-

8 ling agreement at a higher level in the agency. They may

9 negotiate an agreement; determine appropriate techniques,

10 consistent with section 7173 of this subchtipter, to assist in

11 such negotiation; and execute a written agreement or memo-

12 randum of understanding.

13 “ ‘ (d) In prescribing regulations relating to personnel

14 policies and practices and working conditions, an agency

15 shall have due regard for the obligation imposed by this

16 section. However, the obligation to negotiate does not

17 include matters with respect to the number of employees

18 in an agency; the numbers, types, and grades of positions

19 or employees assigned to an organizational unit, work proj-

20 ect or tour of duty; or the technology of performing its work.

21 This does not preclude the parties from negotiating agree-

22 ments providing appropriate arrangements for employeê

23 adversely affected by the impact of realinement of work

24 forces or technolo^cal change.

25 “ ‘ (e) If, in connection with negotiations, an issue de-

466



25

j  velops as to whether a proposal is contrary to this subchap-

2 ter or other applicable law, regulation, or controlling agree-

3 ment and therefore not negotiable, it shall be resolved as

4 follows:

5 “ ‘ (1) An issue which involves interpretation of a

6 controlling agreement at a higher agency level is re-

7 solved under the procedures of the controlling agreement, 

g or, if none, under agency regulations;

9 “ ‘ (2) An issue other than as described in para-

10 graph (1) of this subsection which arises at a local level

11 may be referred by either party to the head of the agency

12 for determination;

13 “ ‘ An agency head’s determination as to the

14 interpretation of the agency’s regulations with respect

15 to a proposal is final;

16 “ ‘ (4) A  labor organization may appeal to the Au-

17 thority for a decision when—

18 “ ‘ (i) it disagrees with an agency head’s deter-

19 mination that a proposal would violate this sub-

20 chapter or other applicable law or regulation of

21 appropriate authority outside the_ agency,

22 “ ‘ (ii) it believes that an agency’s regulations,

23 as interpreted by the agency head, violate this sub-

24 chapter or other applicable law or regulation of

25 appropriate authority outside the agency, or are not

467
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j  otherwise applicable to bar negotiations under sub-

2 section (c) of this section.

3 “ ‘§ 7170. Basic provisions of agreements

4 ‘“ Each agreement between an agency and a labor

5 organization is subject to the following requirements:

6 “ ‘ (a) In the administration of all matters covered by

7 the agreement, ofl5cials and employees are governed by

8 existing or future laws and the regulations of appropriate au-

9 thorities, including policies set forth in the ̂ Federal Personnel

10 Manual; by published agency policies and regulations in

11 existence at the time the agreement was approved; and by

12 subsequently published agency policies and regulations re-

13 quired by law or by the regulations of appropriate authorities,

14 or authorized by the terms of a controlling agreement at a

15 higher agency level;

16 “ ‘ (b) Management oflScials of the agency retain the

17 right to determine the mission, budget, organization, and in-

18 temal security practices of the agency, and the right in

19 accordance with applicable laws and regulations—

20 “ ‘ (1) to direct employees of the agency;

21 “ ‘ (2) to hire, promote, transfer, assign, and retain

22 employees in positions within the agency, and to sus-

23 pend, demote, discharge, or take other disciplinary action

24 against employees;
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1 “ ' (3) to relieve employees from duties because of

2 lack of work or for other legitimate reasons;

3 ** (4) to maintain the efficiency of the Government

4 operations entrusted to them;

5 “ ‘ (5) to determine the methods, means, and per-

6 sonnel by which such operations are to be conducted;

7 and

8 ‘‘ ‘ (6) to take whatever actions may be necessary to

9 carry out the mission of the agency in situations of

10 emergency.

11 However, nothing in this subsection shall .preclude the parties

12 from negotiating procedures which management will observe

13 in exercising its authority to decide or act, reserved under

14 this subsection; or, from negotiating appropriate arrange-

15 ments for employees adversely affected by the impact of

16 management’s exercising its authority to decide or act,

17 reserved under this subsection: Provided, That such negotia-

18 tions shall not unreasonably delay the exercise by manage-

19 ment of its authority to decide or act: And provided fur-

20 ther, That such procedures and arrangements so negotiated

21 shall be consonant with law and regulation as provided in

22 section 7169(c).and shall not have the effect of negating

23 the authority reserved under this subsection; and

24 “ ‘ (c) Nothing in the agreement shall require an em-

25 ployee to become or to remain a member of a labor organi-
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1 zation, or to pay money to the organization except pursuant

2 to a voluntary, written authorization by a member for the

3 payment of dues through payroll deductions.

4 “ ‘The requirements of this section shall be expressly

5 stated in the initial or basic agreement and apply to all

6 supplemental, implementing, subsidiary, or informal agree-

7 ments between the agency and the organization.

8 “ ‘§ 7171. Grievance procedures

9 “ ‘ (a) An agreement between an agency and a labor

10 organization shall provide a procedure, applicable only to

11 the unit, for the consideration of grievances. Subject to the

12 provisions of subsection (d) of this section and so long as

13 it does not otherwise conflict with statute, the coverage

14 and scope of the procedure shall be negotiated by the

15 parties to the agreement. It shall be the exclusive procedure

16 available to the parties and the employees in the unit for

17 resolving grievances which fall within its coverage except

18 as otherwise provided in this section.

19 “ ‘ (b) Any employee or group of employees in the

20 unit may present grievances falling within the coverage of

21 the negotiated grievance procedure to th6 agency and have

22 them adjusted, without the intervention of the exclusive

23 representative, as long as the adjustment is not inconsistent

24 with the terms of the agreement and the exclusive repre-
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j  sentative has been given opportunity to be present at the

2 adjustment.

3 “ ‘ (c) A  negotiated grievance procedure shall provide

4 for arbitration as the final step of the procedure. Arbitration

5 may be invoked only by the agency or the exclusive rep-

6 resentative. Except as provided in subsection (g) of this

7 section, the procedure must also provide that the arbitrator

8 is empowered to resolve questions as to whether or not a

9 grievance is on a matter subject to arbitration.

10 “ ‘ (d) A negotiated grievance procedure may cover any

11 matter within the authority of an agency so long as it does

12 not otherwise conflict with this subchapter, except that it

13 may not include matters involving examination, certification

14 and appointment, suitability, classification, political activities,

15 retirement, life and health insurance, national security or the

16 Fair Labor Standards Act (chapter 8, title 29, United States

17 Code).

18 “ ‘ (e) Matters covered under sections 4303 and 7512 of

19 this title which also fall within the coverage of the negotiated

20 grievance procedure may, in the discretion of the aggrieved

21 employee, be raised either -under the appellate procedures

22 of section 7701 of this title or under the negotiated grievance

23 procedure, but not under both procedures. Similar matters

24 which arise under other persDimel systems applicable to em-

EC-052 0 79 32
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2 ploycfes covered by this subchapter may, in the discretion

2 of the aggrieved employee, be raised either under the ap-

3 pellate procedures, if any, applicable to those matters, or

4  under the negotiated grievance procedure, but not under

5 both procedures.

6 “ ‘ (f) An aggrieved employee affected by a prohibited

7 personnel practice under section 2302(b) (1) of this title

8 which also falls under the coverage of the negotiated griev-

9 ance procedure may raise the matter under a statutory proce-

10 dure or the negotiated procedure, but not both. Selection of

11 the negotiated procedure in no manner prejudices the right

12 of an aggrieved employee to request the Equal Employment

13 Opportunity Commission to review a final decision in the

14 same manner as provided for in section 3 of Reorganization

15 Plan Numbered 1 of 1978; or, where applicable, to request

16 review by the Equal Employment Opportunity Commission

17 pursuant to its regulations.

‘“ is) Questions that cannot be resolved by the parties

19 as to whether or not a grievance is on a matter excepted by

20 subsection (d) of this section shall be referred for resolution

21 to the agency responsible for final decisions relating to those

22 matters.

23 “ ‘ (h) In matters covered under sections 4303 and

24 7512 of this title which have been raised under the negotiated
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1  grievance procedure in accordance with the provisions of sub-

2 section (e) of this section, an arbitrator shall be governed by

3 the provisions of section 7701 (c) of this title.

4 “ ‘ (i) Allocation of the costs of the arbitration shall be

5 governed by the collective-bargaining agreement. An arbi-

6 trator shall have no authority to award attorney or other

7 representative fees.

8 (j) Either party may file exceptions to any arbitra-

9 tor’s award with the Federal Labor Relations Authority:

10 Provided, however, That no exceptions may be fQed to awards

11 concerning matters covered under subsection (e) of this sec-

12 tion. Decisions of the Authority on exceptions to arbitration

13 awards shall be final, except for the right of an aggrieved

14 employee under subsection (f) of this section.

15 “ ‘ (k) In matters covered under sections 4303’ and 7512

16 of this title which have been raised under the provisions of

17 the negotiated grievance procedure in accordance with the

18 provisions of subsection (e) of tiis section, the provisions of

19 section 7702 of this title pertaining to judicial review shall

20 apply to the award of an arbitrator in the same manner and

21 under the same conditions as if the matter had been decided

22 by the Merit Systems Protection Board. In such cases the

23 word “arbitrator” shall replace the words “Merit Systems

24 Protection Board” and “Board” where appropriate in section
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1 . 7702 for purposes of applying its provisions. In matters simj-

2 lar to those covered under sections 4303 and 7512 which'

3 arise under other personnel systems and whicii an aggrieved

4 employee has raised under the negotiated grievance pro-

5 cedure, judicial review of an arbitrator’s award may be ob-

6 tained in the same manner and on the same basis as could

7 be obtained of a final decision in such matters raised under

8 applicable appellate procedures.

9 “  ‘§ 7172. Approval of agreements

10 “ ‘An agreement with a labor organization as the exclu-

11 sive representative of employees in a unit is subject to the

12 approval of the head of the agency or an oflScial designated

13 by the head of the agency. An agreement shall be approved

14 within 45 days from the date of its execution if it conforms

15 to this subchapter and other applicable laws, existing pub-

16 lished agency policies and regulations (unless the agency

17 has granted an exception to a policy or regulation) and

18 regulations of other appropriate authorities. An agreement

19 which has not been approved or disapproved within 45 days

20 from the date of its execution shall go into effect without

21 the required approval of the agency head and shall be

22 binding on the parties subject to the provisions of tiiis sub-

23 chapter and other applicable laws, and the regulations of

24 appropriate authorities outside the agency. A local agree-

25 ment subject to a national or other controlling agreement at
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1  a higher level shall be approved under the procedures of the

2 oontrolling agreement, or, if none, under agency regulations.

3 “ ‘§7173. N^otiation impasses; Federal Service Impasses

i  Panel

5 “ ‘ (a) Upon request, the Federal Mediation and Con-

6 ciliation Service shall provide services and assistance to

7 agencies and labor organizations in the resolution of nego-

8 tiation impasses.

9 “ ‘ (b) When voluntary arrangements including the

10 services of the Federal Mediation and Conciliation Service

11 or other third-party mediation fail to resolve a negotiation

12 impasse, either party may request the Federal Service Im-

13 passes Panel provided for under subsection (c) of this section

14 to consider the matter.

15 “ ‘ (c) There is a Federal Service Impasses Panel as

16 a distinct organizational entity within the Authority. The

17 Panel is composed of a Chairperson and at least two other

18 members, appointed by the President solely on the basis of

19 fitness to perform the duties and functions of the oflSce from

20 among individuals who are familiar with Government operar

21 tions and knowledgeable in labor-management relations. No

22 employee as defined under section 2105 of this title shall
{

23 be appointed to serve as a member of the Panel.

24 « < members of the Panel (in equal numbers)

25 shall be appointed for respective terms of 1 year and of 3
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1 years, and the Chairperson for a term of 5 years. Their

2 successors shall be appointed for terms of 5 years, except

3 that an individual chosen to fill a vacancy shall be appointed

4 for the unexpired term of the member -vdiom such individual

5 shall replace. Any member of the Panel may be removed

6 by the President.

7 “ ‘ (e) The Panel may appoint an executive secretary

8 and such other employees as it may from time to time find

9 necessary for the proper performance of its duties. Each 

l6 member of the Panel is entitled to pay at a rate equal to

11 the daily equivalent of the maximum annual rate of basic

12 pay currently paid, from time to time, under the General

13 Schedule for each day the member is engaged in tiie per-

14 formance of oflBcial business on the work of the Panel, includ-

15 ' ing traveltime, and is entitled to travel expenses and a per

16 diem allowance under section 5703 of this title.

17 “ '(f) The Panel or its designee shall promptly inves-

18 tigate any impasse presented to it under subsection (b) of

19 this section. The Panel shall consider the matter and shall

20 either recommend procedures to the parties for the reso-

21 lution of the impasse or assist the parties in arriving at a

22 settlement through whatever methods and procedures, includ-

23 ing factfinding and recommendations, it may deem appro-

24 priate to accomplish the purposes of this section. Arbitration

25 or third-party factfinding with recommendations to assist in
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1 the resolution of an impasse may be used by the parties only

2 when authorized or directed by the Panel. If the parties do

3 not arrive at a settlement, the Panel may hold hearings,

4 compel under section 7179 of this subchapter the attendance

5 of witnesses and the production of documents, and take what-

6 ever action is necessary and not inconsistent with this

7 subchapter to resolve the impasse. Nolice of any final action

8 of the Panel shall be promptly served upon the parties, and

9 such action shall be binding upon them during the term of

10 the agreement unless the parties mutually agree otherwise.

11 “ ‘§ 7174. Unfair labor practices

12 “ ‘ (a) It shall be an unfair labor practice for an

13 agency—

14 “ ‘ (1) to interfere with, restrain, or coerce an em-

15 ployee in the exercise of rights assured by this sub-

16 chapter;

17 “ ‘ (2) to encourage or discourage membership in

18 any labor organization by discrimination in regard to

19 hiring, tenure, promotion, or other conditions of employ-

20 ment;

21 ■ “ ‘ (3) to sponsor, control, or otherwise assist any 

22, labor organization, except that the agency may furnish

23 to a laibor organization customary and routine services

24 and facilities when consistent with the best interest of

25 the agency, its employees, and the organization and
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1 when the services and facilities are furnished, if

2 requested, on an impartial basis to organizations having

3 equivalent status;

4 “ ‘ (4) to discipline or otherwise discriminate

5 against an employee because the employee has filed a

6 complaint, aflSdavit, petition, or given any information

7 or testimony under this subchapter;

8 “ ‘ (5) to refuse to accord appropriate recognition

9 to a labor organization qualified for such recognition; or

10 “ ‘ (6) to refuse to consult or negotiate in good

11 faith with a labor organization as required by this

12 subchapter.

13 “ ‘ (b) It shall be an unfair labor practice for a labor

14 organization—

15 “ ‘ (1) to interfere with, restrain, or coerce an

16 employee in the exercise of the rights assured by this 

1”̂ subchapter;

1® “ ‘ (2) to cause or attempt to cause an agency to

19 coerce an employee in the exercise of rights under this

20 subchapter;

21 (3) to coerce or attempt to coerce an employee or

22 to discipline, fine, or take other economic sanction

23 against a member of the labor organization as punish-

24 ment or reprisal or for the purpose of hindering or im-
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1 peding work perfonnance, productivity, x>r the discharge

2 of duties owed as an employee of the United States;

3 (4) to call or engage in a strike, work stoppage,

4 or slowdown; picket an agency in a labor-management

5 dispute when such picketing interferes or reasonably 

€ threatens to interfere with an agency’s operations; or

7 condone any such activity by failing to take affirmative

8 action to prevent or stop it;

9 *“  (5) to discriminate against an employee with re-

10 gard to the terms or conditions of membership because

11 of race, color, religion, national origin, sex, age, or

12 handicapping condition; or

IS “ ‘ (6) to refuse to consult, or n^otiate in good

14 faith with an agency as required by this subchapter.

15 “ ‘ (c) It shall be an unfair labor practice for a labor

16 organization which is accorded exclusive recognition to deny

17 membership to an employee in the appropriate unit except

18 for failure to meet reasonable occupational standards, uni-

19 forndy required for admission, or for failure to tender initia-

20 tion fees and dues uniformly required as a condition of acquir-

21 ing and retaining membership. This subsection does not pre-

22 elude a labor organization from enforcing discipline in ac-

23 cordance with procedures under its constitution or bylaws

34 which conform to the requirements of this subchapter.
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1  “ ‘ (d) Issues which can properly be raised under an

2 appeals procedure may not be raised under this section.

3 Except for matters wherein, under section 7171 (e) of this

4 title, an employee has an option of using either the appel-

5 late procedures of section 7701 of this titie or the negotiated

6 grievance procedure, issues which can be raised under a

7 grievance procedure may, in the discretion of the aggrieved

8 party, be raised under that procedure or the complaint pro-

9 cedure under this section, but not under both procedures.

10 Appeals or grievance decisions shall not be construed as

11 unfair labor practice decisions under this subchapter nor as

12 a precedent for such decisions. All complaints under this

13 section that cannot be resolved by the parties shall be filed

14 with the Authority.

15 “ ‘ (e) Questions as to whether an issue can properly

16 be raised under an appeals procedure shall be referred for

17 resolution to the agency responsible for final decisions

18 relating to those issues.

19 “ *§ 7175. Standards of conduct for labor organizations

20 “ ‘ (a) An agency shall accord recognition only to a

21 labor organization that is free from corrupt influences and

22 influences opposed tp basic democratic principles. Except as

23 provided in subsection (b) of this section, an organization

24 is not required to prove that it has the required freedom when

25 it is subject to governing requirements adopted by the orga-r
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1 nization or by a national or international labor organization

2 or federation of labor organizations with which it is affiliated

3 or in which it participates, containing explicit and detailed

4 provisions to which it subscribes calling for—

5 “ ‘ (1) tiie maintenance of democratic procedures

6 and practices, induding provisions for periodic elections

7 to be conducted subject to recognized safeguards and pro-

8 visions defining and securing the right of individual

9 members to participation in the affairs of the organiza-

10 lion, to fair and equal treatment under the governing

11 rules of the organization, and to fair process in disci-

12 plinary proceedings;

13 “ ‘ (2) the exclusion from office in the organization

14 of persons affiliated vdth communist or other totalitarian

15 movements and persons identified with corrupt influ-

16 ences;

17 “ ‘ (3) the prohibition of busine  ̂or financial rnter-

18 ests on the part of organization officers and agents which

19 conflict with their duty to the organization and its mem-

20 bers; and

21 “ ‘ (4) the maintenance of fiscal integrity in the

22 conduct of the affairs of the organization, including pro-

23 vision for accounting and financial! controls and regular

24 financial reports or summaries to be made available to 

^  members.
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1 “  ‘ (b) Notwithstanding the fact that a labor organiza-

2 tion has adopted or subscribed to standards of conduct as

3 provided in subsection (a) of this section, the oî ganization

4 is required to furnish evidence of its freedom from corrupt

5 influences or influences opposed to basic democratic prin-

6 ciples when there is reasonalble cause to believe that—

7 “ ‘ (1) organization has been suspended or ex-

8 pelled from or is subject to other sanction by a parent

9 labor organization or federation of organizations with

10 whidh it had been affiliated because it has demonstrated

11 an unwiUiiigness or inability to comply with governing

12 requirements comparable in purpose to those required

35 by subsection (a) of this section; or

14 “ ‘ (2) the organization is in fact subject to influ-

15 ences that would preclude recognition under this sub-

16 chapter.

17 “ ‘ (c) A labor organization which has or seeks recog-

18 nition as a representative of employees under this subchap-

19 ter shall file financial and other reports with the Assistaitt

20 Secretary, provide for bonding of officials and employees

21 of the organization, and comply with trusteeship and election

22 standards.

23 “ * (d) The Assistant Secretary shall prescribe the regu-

24 lations needed to effectuate this section. These regulations

25 shall conform generally to the principles applied to unions
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1 in the private sector. Complaonts of violations of this section

2 shall be filed witii the Assistant Secretary. In any matters

3 arising under this section, the Assistant Secretary may re-

4 quire a labor orgaoization to cease and desist from viola-

5 tions of this section and require it to take such affirmative

6 action as he considers appropriate to effectuate the policies

7 herein.

S “ ‘§ 7176. Allotments to representatives

9 “ ‘ (a) Where, pursuant to an agreement negotiated in

10 accordance with the provisions of tiiis subchapter, an agency

11 has received from an employee in a unit of exclusive recog-

18 nition a written assignment whidh authorizes the agency to

IS deduct from the wages of such employee amounts for the

14 pajrment of regular and periodic dues of the labor organi-

15 zation having exclusive recognition for such unit, such assign-

16 ment shall be honored. Except as required under subsection

17 (b) of this section, any such assignment shall be revocable

18 at stated intervals of not more than 6 months.

19 “ ‘ (b) An allotment for the deduction of labor orga-

20 nization dues terminates when—

21 “ ‘ (1) the dues withholdmg agreement between Ihe

22 agency and the labor organization is terminated or ceases

23 to be applicable to the employee; or

24 “ ‘ (2) the employee has been suspended or ex-

25 pelled from the labor organization.
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1  “  ‘§ 7177. Use of official time

2 “ ‘Solicitation of membership or dues, and other internal

3 business of a labor organization, shall be conducted during

4 the non-duty hours of the employees concerned. Employees

5 who represent a recognized labor organization shall not be

6 on official time when negotiating an agreement with agency

7 management, except to the extent that the negotiating parties

8 agree to other arrangements which may provide that the

9 agency will either authorize official time for up to 40 hours

10 or authorize up to one-half the time spent in negotiations

11 during regular working hours, for a reasonable number of

12 employees, which number normally shall not exceed the

13 number of management representatives.

14 “  *§ 7178. Remedial actions

15 “ ‘When it is determined by appropriate authority,

16 including an arbitrator, that certain affirmative action will

17 effectuate and further the policies of this subchapter, such

18 affirmative action may be directed by the appropriate author-

19 ity so long as such action is consistent with statute including

20 section 5596 of this title.

21 “ ‘§7179. Subpenas

22 “ ‘ (a) Any member of tiie Federal Labor Relations Au-

23 thority, including the General Counsel, or the Panel, and any

24 employee of the Authority designated by the Authority

25 may—

484



485

43 .
1 “ ‘ (1) Ksue sabpenas r^uiring the attendance aind

2 testimony of witnesses and the prod\iction of doou-

3 mentaiy or other evidence from any place in the United

4 States or any territory or possession thereof, the Oom-

5 monwealth of Puerto Rico, or the District of Columbia:

6 Provided, however. That no subpena shall issue under

7 this section requiring the disclosure of intramanage-

8 ment guidance, advice, counsel, or training within an

9 agency or between an agency and the OflSce of Personnel

10 Management; and

11 '“ (2) administer oaths, take or order the taking

12 of depositions, order responses to written interrogatories,

18 examine witnesses, and receive evidence.

14 “ ‘ (b) In the case of contumacy or failure to obey a

15 stfbpena issued under subsection (a) (1),  the United States

16 district court for the judicial district in which the person

17 to whom the subpena is addressed resides or is served may

18 issue an order requiring such person to appear at any

19 designMed place to testify or to produce documentary or other

20 evidence. Any &̂ ilure to obey the order of the court may be

21 punished by the court as a contempt thereof.

22 “ ‘ (o) Witnesses (whether appearing voluntarily or

23 under subpena) shall be paid the same fee and mileage

24 allowances which are paid subpenaed witnesses in the courts

25 of the United States.
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1 “ ‘§ 7180. Issuance of relations

2 “ ‘The Authority, including the General Counsel, and

3 the Panel and the Federal Mediation and Conciliation Serv-

4 ice shall each prescribe rules and regulations to carry out

5 the provisions of this suhchapter applicable to each of them,

6 respectively. Unless otherwise specifically provided in this

7 subchapter, the provisions of subchapter II of chapter 5 of

8 this title shall be applicable to the issuance, reviaon, or

9 repeal of any such rule or regulation.

10 *§ 7181. Compilation and publication of proceedings, deci-

11 sions, actions

12 “ ‘ (a) The Authority shall maintain a file of its pro-

13 ceedings and shall publish the texts of its dedsions and the

14 actions taken by the Panel under section 7173 of this

15 subchapter.

16 “ ‘ (b) All files maintained under subsection (a) of

17 this section shall be open to inspection and reproductioB

18 subject to the provisions of section 552 of this title.

19 “ ‘§7182. Continuation of existing laws, recognitions,

20 agreements, policies, regulations, procedures,

21 and decisions

22 “ ‘ (a) Nothing contained in this subchapter shall pr^

23 dude—

24 “ ‘ (1) the renewal or continuation of an exclusive

25 recognition, certification of a representative, or a lawful
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1 agreement between an agency and a representative of

2 its employees entered into before the effective date of

3  this subchapter; or

4  (2) the renewal, continuation, or initial accord-

5 ing of recognition for units of management officials or

6 supervisors represented by labor organizations which

7 historically or traditionally represent management offi-

8 cials or supervisors in private industry and which hold

9 exclusive recognition for units of such officials or super-

10 visors in any agency on the effective date of this sub-

11 chapter.

12 Policies, regulations, and procedures established,

13 and decisions issued, under Executive Order 11491, as

14 amended, or under the provision of any related Executive

15 order in effect on the effective date of this statute shall re-

16 main in full force and effect until revised or revoked by

17 Executive order or statute, or unless superseded by appro-

18 priate decision or regulation of the Authority’ .

19 “ (b) CoNTiNTrAiTCB OF Teems OF Office.—Any term

20 of office of any member of the Federal Labor Relations

21 Authority and the General Counsel of the Federal Labor

22 Relations Authority serving on the effective date of this act

23 shall continue in effect until such time as such term would

24 expire under Reorganization Plan Numbered 2 of 1978, and

25 upon expiration of such term, appointments to such office
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1 shall be made under section 7163 of title 5, United States

2 Code. Any term of office of any member of the Federal Serv-

3 ice Impasses Panel serving on the effective date of this Act

4 shall continue in effect until such time as members of the

5 Panel are appointed pursuant to section 7173 of title 5,

6 United States Code.

7 “ (c) F u n d in g .—There are hereby authorized to be

8 appropriated such sums as are necessary to carry out the

9 functions and purposes of this subchapter.

10 “ (d) Se v e r a b il it y .— Îf any provisions of this sub-

11 chapter, or the application of such provision to any person

12 or circumstance, shall be held iavalid, the remainder of this

13 suibchapter or the application of such provision to persons or

14 circumstances other than those as to which it is held invalid,

15 shall not be affected thereby.

16 “ (e) The analysis of chapter 71 of subpart F of part HE

17 of title 5, United States Code, is amended to add the follow-

18 ing subchapter I I I :

“ ‘SUBCHAPTER III—FEDERAL SERVICE LABOR- 
MANAGEMENT RELATIONS

" ‘Sec.
“ ‘7161. Findings and purpose.
“ ‘7162. Definitions; application.
“ ‘7163. Federal Labor Relations Authority; Office of the General Counsel. 
“ ‘7164. Powers and duties of the Authority; the General CounseL 
“ ‘7165. Employees’ rights.
“ ‘7166. Recognition of labor organizations in general.
“ ‘7167. National consultation rights.
“ ‘7168. Exclusive recognition.
“ ‘7169. Representation rights and duties; good faith bargaining; scope of 

negotiations; resolution of negotiability disputes.
“ ‘7170. Basic provisions of agreements.
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“Sec.
“ ‘7171. Grievance procedure.
“ ‘7172. Approval of agreements.
“ ‘7173. Negotiation impasses; Federal Service Impasses Panel.
“ ‘7174. Unfair labor practices.
“ ‘7175. Standards of conduct for labor organizations.
“ ‘7176. Allotments to representatives.
“ ‘7177. Use of official time.
“ ‘7178. Remedial actions.
“ ‘7179. Subpenas.
“ ‘7180. Issuance of regulations.
“ ‘7181. Compilation and publication of proceedings, decisions, actions.
“ ‘7182. Continuation of existing laws, recognitions, agreements, policies, 

regulations, procedures, and decisions.’.

1 “ (f) Section 5314 of title 5, United States Code, is

2 amended by adding at the end thereof:

3 ‘ ‘ ‘ (66) Chairperson, Federal Labor Eelations Au-

4 thority.’

5 “ (g) Section 5315 of title 5, United States Code, is

6 amended by adding at the end thereof:

7 “ ‘ (114) Members (2),  Federal Labor Relations

8 Authority.’.

9 “ (h) Section 5816 of title 5, United States Code, is

10 amended by adding at the end thereof:

11 “ ‘ (141) General Counsel, Federal Labor Relations

12 Authority.’.

13 “ e e m e d ia l  a u t h o r it y

“ Sec . 702. Section 5596 of title 5, United States Code, 

is amended to read after subsection (a) as follows:

16 “ ‘ (b) An employee of an agency who, on the basis of an 

administrative determination or a timely appeal, is found by 

appropriate authority to have suffered a withdrawal, reduc-

489
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1 tion, or denial of all or part of the employee’s pay, allo-wances,

2 differentials, or other monetary or employment benefits, or a

3 denial of an increase in such pay, allowances, differentiaJs, or

4 other monetary or employment benefits, which would not have

5 occurred but for unjustified or unwarranted action taken by the

6 agency—

7 “ ‘ {1) is entitled, on correction of the action, to be

8 made whole for all loses suffered less, in applicable cir-

9 cumstances, interim earnings. Such correction may in-

10 elude, where appropriate, reinstatement or restoration to

11 the same or substantially similar position or promotion to

12 a higher level position; and

13 (2) for all purposes, is deemed to have performed

14 service for the agency during the period of the unjustified

15 or unwarranted action except that—

16 “ ‘ (A) annual leave restored under this para-

17 graph which is in excess of the maximum leave

18 accumulation permitted by law shall be credited to

19 a separate leave account for the employee and shall

20 be available for use by the employee within the time

21 limits prescribed by regulations of the Office of

22 Personnel Management, and

23 “ ‘ (B) annual leave credited under subpara-

24 graph (A) of this paragraph but unused and still

25 available to the employee under regulations pre-
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1 scribed by the Office of Personnel Management shall

2 be included in the lump-sum payment under section

3 5551 or 5552 (1) of this title but may not be re-

4 tained to the credit of the employee under section

5 5552 (2) of this title.

6 “ ‘ (c) For the purposes of this section—

7 “ ‘ (1) An “unjustified or unwarranted action” shall

8 include—

9  ̂ ‘ (A) any act of commission, either subs tan-

10 tive or procedural, 'which violates or improperly

11 applies a provision of law, Executive order, rega-

12 lation, or collective bargaining agreement; and

13 “ ‘ (B) any act of omission, or failure to take 

an action, or confer a benefit, which must be taken 

or conferred under a nondiscretionary provision of 

law, Executive order, regulation, or coUective bar-
1 7 gammg agreement;

‘ (2) An “administrative determination” shall in- 

elude, but is not limited to, a decision, award, or order, 

issued by—

“ ‘ (A) a court having jurisdiction over the 

matter involved;

“ ‘ (B) the Office of Personnel Management; 

“ ‘ (C) the Merit Systems Protection Board;

23

24
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1 “ ‘ (D) the Federal Labor Relations Au-

2 thorily;

3 “ ' (E) the 'Comptroller General of the 'United

4 States;

5 “ ‘ (F) the head of the employing agency or an

6 agency official to whom corrective action authority is

7 delegated;

8 “ ‘ (G) an arbitrator under a negotiated bind-

9 ing arbitration agreement between a labor organi-

10 zation and agency management.

11 “ ‘ -A-n “appropriate authority” shall include,

12 but is not limited to—

13 “ ‘ (A) a court having jurisdiction;

14 “ ‘ (B) the OflSce of Personnel Management;

15 “ ‘ (C) the Merit Systems Protection Board;

16 “ ‘ (I^) the Federal Labor Relations Authority;

17 “ ‘ (E) the Comptroller General of the United

18 States;

19 “ ‘ (F) the head of the emplojdng agency or

20 an 'agency oflScial to whom corrective action author-

21 ity is delegated;

22 “ ‘ (G) an arbitrator under a negotiated bind-

23 ing arbitration agreement between a labor organi-

24 zation and agency management.

25 “ ‘ (d) The provisions of this section shall not apply to
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1 reclassification actions nor shall they authorize the setting

2 aside of an otherwise proper promotion action by a selecting

3 official from a group of properly ranked and certified candi-

4 dates.

5 “ ‘ (e) The Office of Personnel Management shall pre-

6 scribe regulations to carry out this section. However, the

7 regulations are not applicable to the Tennessee Valley Au-

8 thority and its employees.’

9 On page 126, line 19, strike out “V II” and insert in lieu

10 thereof “V n i” .

11 On page 126, line 21, strike out “701” and insert in lieu

12 thereof “801” .

13 On page 127, line 18, strike out “702” and insert in lieu 

thereof “802” .

On page 127, line 24, strike out “703” and insert in lieu 

thereof “803” .

On page 128, line 7, strike out “704” and insert in lieu 

thereof “804”.

On page 128, line 19, strike out “705” and insert in lieu 

thereof “805”.
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95t h  c o n g r e s s
2d S ession

Calendar No. 9 0 0

s. 2640
[Report No. 95-̂ 969]

IN THE SENATE OF THE UNITED STATES

M arch  3 (legislative day, F ebruary 6), 19Y8
M r. E ibicoff (for himself, Mr. P ercy, Mr. S asser, Mr. J avits, Mr. C h iles , Mr. 

E agleton, Mr. G l e n n , Mrs. H u m p h r e y , Mr. J ack so n , Mr. M u sk ie , and 
Mr. N u n n ) introduced the following bill; which was read twice and 
referred to the Committee on Governmental Affairs

J u l y  10 (legislative day. M a y  17), 1978 
Reported by M r. R ibicoff, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL
To reform the civil service laws.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SHORT TITLE

4 ■Sbctiow 1. Tbig Act may bo-eitcd as the “Civil Scrvicc

5 Reform Act of 1076”.

6 8 e c . 2. The tabic of contents is as follows ?

TABLE OF 00NTENT9
See. 1. Short title:
Sec. 2. Table of conteiita.
Sec. 3. FiiiJingg and stateiiieut'of pnrpeat,.

'KTLE I--MBRIT SYSTEM rKINClPLES 
Sec. -101. Merit gystem principles ; prohibited personnel practicea.
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TABLE OF CONTENTS—Continued 

TITLE VII'--LABOR-MANAOEMENT RELATIONS

Sec. 701. Lahar-mcmagement relations.
Sec. 702. Remedial avihority.

TITLE VIII—MISCELLANEOUS

Sec. 801. Savings provisions.
Sec, 802. AutJiorization of appropriations.
Sec. 803. Powers of President unaffected except hy express provisions. 
Sec. 80Ĵ . Technical and conforming amendments.
Sec, 806, Effective dates,

1 FINDINGS a n d  STATEMENT OF PURPOSE

2 Sec. 3. It is the policy of the United States that—

3 (1) in order to provide the people of the United

4 StcAes with a competent, honest, and productive Federal

5 work force reflective of the Nation's diversity, and to

6 improve the quality of public service, Federal personnel

7 management should he implemented consistent with

8 merit system principles and free from prohibited person-

9 nel practices;

10 (2) the merit system principles which shall govern

11 in the competitive service and in the executive branch

12 of the Federal Government should be expressly stated

13 to furnish guidance to Federal agencies in carrying out 

their responsibilities in administering the public business 

and prohibited personnel practices should be statutorily 

defined to enable Government officers and employees to 

avoid conduct which undermines the merit system prin

ciples and the integrity of the merit system;

(3) Federal employees should receive appropriate

495
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1 ‘protection through increasing the authority and 'powers

2 of the independent Merit Systems Protection Board in

3 processing hearings and appeals affecting Federal

4 employees;

5 (4) the authority and power of the independent

6 Special Counsel should he increased so that the Special

7 Counsel may investigate allegations involving prohibited

8 personnel practices, protect Federal employees from re-

9 prisals for the lawful disclosure of information and from

10 political coercion, and bring complaints and disciplinary

11 charges against agencies and employees that engage in

12 prohibited personnel practices;

13 (5) the function of filling positions and other per- 

sonnel functions in the competitive service and in the 

executive branch should be delegated in appropriate 

cases to the agencies to expedite processing appoint- 

ments and other personnel actions, with the control and 

oversight of this delegation being maintained by the 

Office of Personnel Management to protect against pro- 

hihited personnel practices and the use of unsound man- 

agement practices by the agencies;

(6) a Senior Executive Service should be estab

lished to provide the flexibility needed by Executive 

agencies to recruit and retain the highly competent and

496
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qualified executives needed to ‘provide more elective

2 management of Executive agencies and their functions,

3 and the more expeditious administration of the public

4 btmness;

5 (7) in appropriate instances, pay increases should 

g be based on quality of performance rather than length

7 of service;

g (8) a research and demonstration program should

9 he authorized to permit Federal agencies to experiment

10 with new and diferent personnel management concepts

11 in controlled situations to achieve more efficient manage-

12 ment of the Chvemment’s human resources and greater

13 productivity in the delivery of service to the public;

14 (9) the training 'program of the Government should

15 include retraining of employees for positions in other

16 agencies to avoid separations during reductions in force 

and the loss to the Government of the knowledge and 

experience that these employees possess, and to maintain

19 the morale and productivity of employees; and

20 (10) the right of Federal employees to organize,

21 bargain collectively, and participate through labor orga-

22 nizations in decisions which affect them, with full regard

23 for the public interest and the effective conduct of public 

business, should be specifically recognized in statute.
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(2) in subsection (c)(1), by striking out the semi-

2 colon at the end thereof and by inserting in lieu thereof

3 the following: except to the extent that the compen-

4 sation received from the State or local government is

5 less than the appropriate rate of pay which the duties

6 would warrant under the applicable pay provisions of

7 this title or other applicable authority;” ; and

8 (3) by striking out the period at the end of sub-

9 section (c) and adding the following: or for the

10 contribution of the State or local government, or a part

11 thereof, to employee benefit systems” .

12 (f) Section 3375(a) of title 5, United States Code, is

13 amended by striking out “and” at the end of paragraph (4),

14 by redesignating paragraph (5) as paragraph (6), and by

15 inserting after paragraph (4) thereof the following:

16 “ (5) section 5724a(b) of this title, to be used by 

1'̂  the employee for miscellaneous expenses related to

18 change of station where movement or storage of house-

19 hold goods is involved; and” .

20 TITLE V II -L AB O R -M AN A G E M E N T  RELATIONS

21 LABOR-MANAGEMENT RELATIONS

22 S e c . 701. (a) Subpart F  of part III of title 5, United

23 States Code, is amended by adding after chapter 71 the follow-

24 ing new chapter:

498
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1 ‘̂CHAPTER 72— FEDERAL SERVICE LABOR-

2 MANAGEMENT RELATIONS

‘‘SUBOHAPTER I— GENERAL PROVISIONS
•*8eo,
^̂ 7201. Fivdings and purpose.
^̂ 7202. De-finitioTis; application.
^̂ 7203. Feder^ Labor Relations Authority;  General Cownsel,
^̂ 720̂ , Powers and duties of the AuthoHty arid of the General Counsel.

‘‘SUBCHAPTER II—RIGHTS AND DUTIES OF EMPLOYEES, 
AGENCIES AND LABOR ORGANIZATIONS

“7211. Employees rights.
“7212. Recognition of labor organizations.
“7213. National consvJtation rights.
“72H. Exclusive recognition.
“7215. Representation rights and duties.
“7216. Unfair labor practices.
“7217. Standards of conduct for labor organizations.
“7218. Agreement requirements.
“7219. Approval of agreements.

“SUBCHAPTER III— GRIEVANCES AND IMPASSES 

“7221. Grievance procedures.
“7222. Federal Service Impasses Panel; negotiation impasses.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER 
PROVISIONS

“7231. Allotments to representatives.
“7232. Use of offldal time.
“7233. Remedial action.
“723Jf.. Subpenas.
“7235. Regulations.

3 ‘^SUBCHAPTER I— GENERAL PROVISIONS

4 “§ 7201. Findings and purpose

5 “ (a) The Congress finds that the public interest de-

6 mands the highest standards of employee performance and

7 the continued development and implementation of modem

8 and progressive work practices to facilitate and improve

9 employee performance and the efficient accomplishment of

10 the operations of the Government.
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1 “ (b) The Congress also finds that, while significant

2 differences exist between Federal and private employment,

3 experience under Executive Order Numbered 11491 indicates

4 that the statutory protection of the right of employees to or-

5 ganize, to bargain collectively within prescribed limits, and

6 to participate through labor organizations of their own

7 choosing in decisions which affect them—

8 “ (1) may be accomplished with full regard for the

9 pvMic interest,

10 “ (2) contributes to the effective conduct of public

11 business, and

12 “ (3) facilitates and encourages the amicable settle-

13 ment between employees and their employers of disputes

14 involving personnel policies and practices and matters

15 affecting working conditions.

16 “ (c) It is the purpose of this chapter to prescribe cer-

17 tain rights and obligations of the employees of the Federal

18 government subject to the paramount interest of the public

19 and to establish procedures which are designed to meet the

20 special requirements and needs of the Federal government

21 in matters relating to labor-management relations.

22 “ § 7202. Definitions; application

23 "(a) For purposes of this chapter—

24 “ (1) ‘agency' means an Executive agency other

25 than the General Accounting Office;
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1 ‘Y<2̂  ^employee’ means an individual who—

2 “ (A) is employed in an agency;

3 “ (B) is employed in a nonappropriated fund

4 instrumentality described in section 2105(c) of this

5 title;

6 “ (G) is employed in the Veterans’ Canteen

7 Service, Veterans’ Administration, and who is de-

8 scribed in section 5102(c) (14) of ^is title; or

9 *‘ (D) is an employee (within iJie meaning of

10 subparagraph (A),  (B),  or (C))  who was sepa-

11 rated from the service as a consequence of, or in con-

12 nection with, an unfair labor practice described in

13 section 7216 of this title;

14 but does not indude—

15 “ (i) an alien or noncitizen of the United States

16 who occupies a position outside the United States;

17 “ (a) a member of the uniformed services (tvith-

18 in the meaning of section 2101 (3) of this title);

39 “'(iii) for purposes of exclusive recognition or

20 national consultation rights unless authorized under

21 the provisions of this chapter, a supervisor, a man-

22 agement official, or a confidential employee;

23 “ (3) ‘labor organization’ means any lawful organi-

24 zation of employees which was established for the

25 purpose, in whole or in part, of dealing with agencies
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1 in matters relating to grievances and personnel policies

2 and practices or in other matters affecting the working

3 conditions of the employees, hut does not include an or-

4  ganizaiim which—

5 “ (A) except as authorized under this chapter,

6 consists of, or includes, management officials, can

't fidential employees, or supervisors;

8 “ (B) assists, or participates, in the conduct of a

9 strike against the Government of the United States

10 or any agency thereof or imposes a duty or obligation

11 to conduct, assist, or participate in such a strike;

12 “ (C) advocates the overthrow of the constitur

13 tional form of government of the United States; or

14 “ (D) discriminates with regard to the terms or

15 conditions of membership because of race, color,

16 rdigion, national origin, sex, age, or handicapping

17 condition;

18 “ (4) ‘agency management' means the agency head

19 and all management ofjidals, supervisors, and other rep-

20 resentatives of management having authority to act for

21 the agency on any matters relating to the implemmtation

22 of the agency labor-management relations program estdb-

23 lished under this chapter;

24 “ (5) ‘Authoriii/ means the Federal Ld>or Relations

25 Authority established under section 7203 of iMs tilUe;

502
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j  ‘General Counsel' means the General Counsel

2 of the Federal Labor Relations Authority;

3 “ (7) ‘PaneV means the Federal Service Impasses

4 Panel established under section 7222 of this title;

5 *‘ (8) ‘Assistant Secretary' means the Assistant Seo-

6 retary of Labor for Labor-Management Relations;

7 ‘̂ (̂9) ‘confidential employee' means an employee who 

g assists, and acts in a confidential capacity to, individuals

9 who formulate and carry out management policies in the

10 field of labor relations;

11 ‘̂ (10) ‘management officiaV means an employee

12 having authority to make, or to influence effectively the

13 making of, policy with respect to personnel procedures

14 or programs which is necessary to an agency or an

35 activity;

16 *‘ (11) ‘supervisor' means an employee having au-

1*̂  thority, in the interest of an agency, to hire, transfer,

18 suspend, lay o f, recall, promote, discharge, assign, re-

19 ward, or discipline other employees or responsibly to di-

20 red them, or to adjust their grievances, or effectively to

21 recommend such action, if in connection with the fore-

22 going the exercise of authority is not of a merely routine

23 or clerical nature, but requires the use of independent

24 judgment;

50-952  0 79 -  3U
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1 ^*(12) ^professional employee’ means—

2 “ (A)  any employee engaged in the perforrn-

3 ance of work—

4 “ (i) requiring knowledge of an advanced

5 type in a field of science or learning customarily

6 acquired hy a prolonged course of specialized

7 intellectual instruction and study in an institu-

8 tion of higher learning or in a hospital, as

9 distinguished from work requiring knowledge

10 acquired from a general academic education,

11 an apprenticeship, or training in the perform-

12 ance of routine mental, manual, or physical

13 processes;

‘Ya) requiring the consistent exercise of dis- 

cretion and judgment in its performance;

“ (Hi) which is predominantly intellectual 

and varied in character and not routine mental, 

manual, mechanical or physical work; and 

“ (iv) which is of such a character that the

20 measurement of the output produced, or of the

result accomplished, cannot be standardized hy 

^  relating it to a given period of time; or

“ (B) any employee who has completed the 

courses of specialized intellectual instruction and 

study described in subparagraph (A ) and who is

24

25
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1 performing related work under the direction or

2 guidance of a professional employee to qualify the

3 employee to become a professional employee.

4 '*(13) ‘agreement’ means an agreemmt entered into

5 as a result of collective bargaining pursuant to the pro-

6 visions of this chapter;

7 “ (14) ‘collective bargaining, 'bargaining', or ‘ne-

8 gotiating’ means the performance of the mutual obliga-

9 tion of the representatives of the agency and the exclusive

10 representative as provided in section 7215 of this tide;

11 “ (IS) ‘exclusive representative' includes any labor

12 organization which has been—

13 “ (A) selected pursuant to the provisions of 

section 7214 of this title as the representative of 

the employees in an appropriate collective bargain-

16 ing unit; or

“ (B) certified or recognized prior to the effeĉ  

tive date of this chapter as the exclusive representa-

19 tive of the employees in an appropriate collective

^  bargaining unit;

21 “ (16) ‘person’ means an individual, labor organi-

zation, or agency covered by this chapter; and

23 “ (17) ‘grievance’ means any complaint by any

^  person concerning any matter which faUs within the 

2® coverage of a grievance procedure.



506

278

1 “ (b) Except as provided in subsections (c), (d), and

2 (^) of this section, this chapter applies to all employees of

3 an agency.

4 “ (c) This chapter shall not apply to—

5 “ (1) the Federal Bureau of Investigation;

6 “ (2) the Central Intelligence Agency;

7 “ (3) the National Security Agen^;

8 “ (4:) any agency not described in paragraph (1),

9 (2), or (3), or any unit within any agency, which has

10 as a primary function intelligence, investigative, or na

i l  tional security work, if the head of the agency determines,

12 in the agency heads sole judgment, that this chapter can-

13 not be applied in a manner consistent unth national se-

14 curity requirements and considerations;

15 “ (5) any unit of an agency which has as a primary

16 function investigation or audit of the conduct or work

17 of officers or employees of the agency for the purpose of

18 insuring honesty and integrity in the discharge of official

19 duties, if the head of the agency determines, in the agency

20 heads sole judgment, that this chapter cannot be applied

21 in a manner consistent with the internal security of the

22 agency;

23 “ (6) the United States Postal Service;

24 “ (7) the Foreign Service of the United States;

25 “ (s) the Tennessee Valley Authority; or
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1  “ (9) officers and employees of the Federal Labor

2 Relations Authority, including the Office of General

3 Counsel and the Federal Service Impasses Panel.

4 “ (d) The head of an agency may, in the agency

5 head's sole judgment and subject to such conditions as he may

6 prescribe, suspend any provision of this chapter with respect

7 to any agency, installation, or activity located outside the

8 United States if the agency head determines that such suspen-

9 sion is necessary for the national interest.

10 “ (e) Employees engaged in administering a labor^man-

11 agement relations law who are otherwise authorized by this

12 chapter to be represented by a labor organization shall not

13 be represented by a labor organization which also represents

14 other employees covered by such law or which is affiliated

15 directly or indirectly with an organization which represents

16 such employees.

17 “ § 7203. Federal Labor Relations Authority; Office of Gen-

18 eral Counsel

19 “ (a) There is established, as an independent establish-

20 mervt of the executive branch of the Government, the Federal

21 Labor Relations Authority.

22 “ (b) The Authority shall consist of three members, not

23 more than two of whom may be adherents of the same political

24 party and none of whom may hold another office or position
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1 in the Government of the United States except as provided by

2 law or by the President.

3 “ (c) Members of the Authority shall be appointed by

4 the President, by and with the advice and consent of the

5 Senate, and shall be eligible for reappointment. The Presi-

6 dent shall designate one member to serve as Chairman of the

7 Authority. Any member of the Authority may be removed by

8 the President.

9 “ (d) The term of office of each member of the Authority

10 is 5 years, except that a member may continue to serve beyond

11 the expiration of the term to which appointed until the earlier

12 of—

13 “ (1) the date on which the member's successor has

14 been appointed and has qualified, or

15 “ (2) the last day of the session of the Congress fee-

16 ginning after the date the member’s term of office would

17 (hut for this sentence) expire.

18 “ (e) A vacany in the Authority shall not impair the

19 right of the remaining members to exercise all of the powers

20 of the Authority. An individual chosen to fill a vacancy

21 shall be appointed for the unexpired term of th» member

22 such individual replaces.

23 “ (f) The Authority shall make an annual report to the

24 President for transmittal to the Congress and shall include
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2 in such report information as to the cases it has heard and

2 the decisions it has rendered under this chapter.

3 “ (g) There is established within the Authority an Office

4 of General Counsel. The General Counsel shall be appointed

5 by the President, by and with the advice and consent of the 

g Senate. The General Counsel shall be appointed for a term of

7 5 years and may be reappointed to any succeeding term, 

g The General Counsel may be removed by the Presiderd.

9 The General Counsel shall hold no other office or portion

10 in the Government of the United States except as provided by

11 l(tw or by the President.

12 “§ 7204. Powers and duties of the Authority and of the

13 General Counsel

14 “ (a) The Authority shall administer and interpret the

15 provisions of this chapter, decide major policy issues, pre- 

IQ scribe regulations, and disseminate information appropriate

17 to the needs of agencies, labor organizations, and the public.

18 “ (b) The Authority shall, in accordance with regula-

19 tiom prescribed by it—

20 “ (1) decide questions submitted to it vnth respect

21 to the appropriate unit for the purpose of excludve

22 recognition and with respect to any related issue;

23 “ (2) supervise elections to determine whether a la-

24 bor organization has been selected by a majority of the

509
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1 employees in an appropriate unit who c<tst vaUd ballots

2 in the election;

3 • ‘‘ (3) decide questions with respect to the eligibility

4 of labor organizations for national consultation rights;

5 and

6 “ (4) decide unfair labor practice complaints.

7 “ (c) The Authority may consider, in accordance with

8 regulations prescribed by it, any—

9 “ (1) appeal from any decision on the negotiabil-

10 ity of any issue as provided in subsection (e) of section

11 7215 of this title;

12 “ (2) exception to any arbitration award as provided

13 in section 7221 of this title;

14 “ (3) appeal from any decision of the Assistant

15 Secretary issued pursuant to section 7217 of this title;

16 “ (4) exception to any final decision and order of the

17 Panel issued pursuant to section 7222 of this title; and

18 “ (5) other matters it deems appropriate in order

19 to assure it carries out the purposes of this chapter.

20 “ (d) The Authority shall adopt an official seal which

21 shall be judicially noticed.

22 “ (e) The Authority shall maintain its principal office

23 in or about the District of Columbia but it may meet and

24 exercise any or all of its powers at any time or place. Sub-

25 ject to subsection (g) of this section, the Authority may, by
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1 one or more of its members or by such agents as it may desig-

2 note, make any inquiry necessary to carry out its duties

3 wherever persons subject to this chapter are located. A mem-

4 ber who participates in such inquiry shall not be disqualified

5 from later partidpaiing in a decision of the Auihority in the

6 same case.

7 “ (f) The Authority shall appoint an Executive Direo-

8 tor, such attorneys, regional directors, administrative law

9 judges, and other officers and employees as it mxiy from time to

10 time find necessary for the proper perfornwnce of its duties

11 and may delegate to such officers and employees authority to

12 perform srich duties and muhe such expenditures as may he

13 necessary.

14 “ (g) All of the expenses of the Authority, including all

15 necessary traveling and subsistence expenses outside the Dis-

16 trict of Columbia, incurred by members, employees, or agents

17 of the Authority under its orders, shall be allowed and paid

18 on the presentation of itemized vouchers therefor approved by

19 the Authority or by an individual it designates for that pur-

20 pose and in accordance with applicable law.

21 “ (h) (1) The Authority is expressly empowered and di-

22 rected to prevent any person from engaging in conduct found

23 violative of this chapter. In order to carry out its functions

24 under this chapter, the Authority is authorized to hold heap-

25 ings, subpena witnesses, administer oaths, and take the tesH-
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1 mony or deposition of any person under oath, and in connec-

2 tion theretviih, to issue subpenas requiring the production and

3 examination of evidence as provided in section 7234 of this

4 title relating to any matter pending before it and to take such

5 other action as may be necessary. In the exercise of the func-

6 tions of the Authority under this title, the Authority may re-

7 qxiest from the Director of the Office of Personnel Manage-

8 ment an advisory opinion concerning the proper interpretation

9 of regulations or other policy directives promulgated by the

10 Office of Personnel Management in connection with a matter

11 before the Authority for adjudication.

12 “ (2) If a regulation or other policy directive issued by

13 the Office of Personnel Management is at issue in an appeal

14 before the Authority, the Authority shall timely notify the

15 Director, and the Director shall have standing to intervene

16 in the proceeding and shall have all the rights of a party to

17 the proceeding.
/

18 The Director may request that the Authority re-

19 open an appeal and reconsider its decision on the ground

20 that the decision was based on an erroneous interpretation of

21 law or of a controlling regulation or other policy directive

22 issued by the Office of Personnel Management.

23 “ (i) In any matter arising under subsection (b) of this

24 section, the Authority may require an agency or a labor or-

25 ganization to cease and desist from violations of this chapter
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2 and require it to take such remedial action as it considers

2 appropriate to carry out the policies of this chapter.

3 “ ( j ) ( l )  The Authority shall maintain a record of its

4 proceedings and make public any decision made by it or any

5 action taken by the Panel under section 7222 of this tide.

6 “ (2) The provisions of section 552 of this title shall

7 apply with respect to any record maintained under para- 

9, graph (1).

9 “ (k) The General Counsel is authorized to—

10 “ (1) investigate complaints of violations of section

11 7216 of this title;

12 “ (2) m,ake final dedsiom as to whether to issue

13 notices of hearing on unfair labor practice complaints

14 and to prosecwte such complaints before the Authority;

15 " (3)  direct and supervise all field employees of the

16 General Counsel in the field offices of the Authority; and

17 “'(4:) perform such other functions as the Authority

18 prescribes.

19 “ (I) Notwithstanding any other provision of law, in-

20 eluding chapter 7 of this title, the decision of the Authority

21 on any matter unthin its jurisdiction shall be final and con-

22 elusive, and no other official or any court of the United

23 States shall have power or jurisdiction to review any such

24 decision by an action in the nature of mandamus on appeal

25 of that deddon or by any other means, except that nothing in

513
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1 this section shall limit the right of 'persons to judicial review

2 of questions arising under the Constitution of the United

3 States.

4 “SUBCHAPTER I I - R I G H T S  AND D U TIES OF

5 EMPLOYEES,  AGEN C IE S AND LABOR OR-

6 GANIZATIONS

7 “ § 7211. Employees* rights

8 “ (a) Each employee shall have the right freely and

9 without fear of penalty or reprisal to form, join, or assist

10 any labor organization, or to refrain from such activity, and

11 each employee shall he protected in exercising such rights.

12 Except as otherwise provided under this chapter, such rights

13 include the right to—

34 “ (1) participate in the management of a labor or-

15 ganization,

16 “ (2) act for the organization in the capacity of a

17 representative,

“ (3) present, in such representative capacity, the

19 views of the organization to agency heads and other

20 officials of the executive branch of the Government, the

21 Congress, or other appropriate authorities, and

22 “ (4) bargain collectively, svhject to the limits pre- 

scribed in section 7215 (c) of this title, through represent-

^  atives of their own choosing.

“ (b) This chapter does not authorize—
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1  “ (1) a management official, a confidential employee,

2 or a supervisor to participate in the management of a

3 labor organization or to act as a representative of such

4 an organization, unless such participation or activity

5 is specifically authorized by this chapter, or

6 ‘^(2) any employee to so participate or act if such

7 participation or adivity would resuU in any conflict of

8 interest, or appearance thereof, or would otherwise be

9 inconsistent tvith any law or the official duties of the

10 employee.

11 “§ 7212. Recognition of labor organizations

12 ‘‘ (a) An agency shall accord exclusive recognition or

13 national consultation rights at the requ^t of a labor orga- 

]4  nization which meets the requirements for such recognition or

15 consultation rights under this chapter.

16 “ (b) Recognition of a labor organization, once accorded,

17 shall cordinue as long as the organization meets Ike require-

18 ments of this chapter for recognition.

19 “ (c) Recognition of a labor organization 'shall not—

20 *‘ (1) preclude an employee, regardless of whether

21 the employee is in a unit of exclusive recognition, from

22 exercising grievance or appellate rights established by

23 law or regulation or from choosing the employee’s own

24 representative in a grievance or appellate action, ex-

25 cept when the grievance or appeal is covered by and
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1 pursued under a negotiated procedure as provided in

2 section 7221 of this title;

3 “ (2) preclude or restrict consultations and dealings

4 between an agency and a veterans organization with re-

5 speet to matters of particular interest to employees in

6 connection with veterans preference; or

7 “ (3) preclude an agency from consulting or deal-

8 ing with a religious, social, fraternal, professional, or

9 other lawful association not qualified as a labor orga-

10 nization with respect to matters or policies which involve

11 individual members of the association or are of particu-

12 lar applicability to it or its members.

13 Consultations and dealings under paragraph (3) shall not 

assume the character of formal consultation on matters of 

general employee-management policy covering employees in
16 that unit or extend to areas where recognition of the interests
17 of one employee group may result in discrimination against

/

18 • .or injury to the interest of other employees.

“§ 7213. National consultation rights
20 ‘^(a) An agency shall accord national consultation

21 rights to a labor organization which qualifies under criteria

22 established by the Authority as the representative of a
23 substantial number of employees of the agency. National
24 consultation rights shall not be accorded for any unit if a
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1 labor organization already holds exclusive recognition at

2 the national level for that unit. The granting of national

3 consultation rights shall not preclude an agency from appro-

4, priate dealings at the national level with other organizations

5 on matters affecting their members. An agency shall terminate

6 national consultation rights if the labor organization ceases

7 to qualify under the established criteria,

8 ‘ (̂b) If a labor organization has been accorded national

9 consultation rights, the agency shall notify representatives of

10 such organization of proposed substantive changes in person-

11 nel policies that affect employees such organiza)tion represents

12 and provide an opportunity for such organization to comment

13 on the proposed changes. Such organization may suggest 

changes in the agency's personnel policies and have its views 

carefully considered. Representatives of such organization 

may consult, at reasonable times, with appropriate officials 

on personnel policy matters and may, at all times, present in 

writing the organization's views on such matters. An agency 

is not required to consult with any such organization on any 

matter on which it would not be required to negotiate if the 

organization were entitled to exclusive recognition.

^̂ (c) Any question with respect to the eligibility of a 

labor organization for national consultation rights may he

^  referred to the Authority for decision.
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“§ 7214. Exclusive recognition1
2 “ (a) An agency shall accord exclusive recognition to

3 a labor organization if the organization has been selected

4 as the representative, in a secret ballot election, by a major-

5 ity of the employees in an appropriate unit who cast valid

6 ballots in the election.

7 “ (b) A unit may be established on an agency, plant,

8 installation, craft, functional, or other basis which will as-

9 sure a clear and identifiable community of interest among

10 the employees concerned and will promote effective dealings

11 and efficiency in the agency’s operations. A unit shall not

12 be established solely on the basis of the extent to which em-

13 ployees in the proposed unit have organized, nor shall a unit

14 be established if it includes—

15 “ (1) except as provided in section 701(b)(1) of

16 the Civil Service Reform Act of 1978, any management

17 official, confidential employee, or supervisor;

18 “ (2) an employee engaged in Federal personnel

19 work in other than a purely clerical capacity; or

20 “ (3) both professional and nonprofessional em-

21 ployees, unless a majority of the professional employees

22 vote for inclusion in the unit.

23 Any question with respect to the appropriate unit may be

24 referred to the Authority for decision.
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1 “ (c) All elections shall be conducted under the super-

2 sion of the Authority or persons designated by the Author-

3 ity and shall be by secret ballot. Employees eligible to vote

4 shall be provided the opportunity to choose the labor organi-

5 zation they wish to represent them from among those on the

6 ballot and, except in the case of an election described in para-

7 graph (4), the opportunity to choose not to be represented by

8 a labor organization. Elections may be held to determine

9 whether a labor organization should—

10 " (1 )  be recognized as the exclusive representative

11 of employees in a unit;

12 “ (2) replace another labor organization as the ex-

13 dusive representative;

14 “ (3) cease to be the exclusive representative;

15 “ (4) he recognized as the exclusive representative

16 of employees in a unit composed of employees in units

17 currently represented by that labor organization or con-

18 tinue to be recognized in the existing separate units.

19 An election need not be held to determine whether an organi-

20 zation should become, or continue to be recognized as, the

21 exclusive representative of the employees in any unit, or

22 subdivision thereof, during the 12-month period after a t!><did

23 election has been held under this chapter with respect to such

24 unit.

5 0 - 9 5 2  0 79 35
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1  “ § 7215. Representation rights and duties

2 “ (a) If a labor organization has beeen accorded exclusive

3 recognition, such, organization shall he—

4 “ (1) the exclusive representative of employees in the

5 unit and is entitled to act for and negotiate agreements

6 covering all employees in the urdt;

7 “ (2) responsible for representing the interests of all

8 employees in the unit without discrimination and ivithout

9 regard to labor organization membership; and

10 “ (3) given the opportunity to be represented at for-

11 mal discussions between management and employees or

12 employee representatives concerning grievances, person-

13 nel policies and practices, or other matters affecting gen- 

14̂  eral working conditions of employees in the unit.

15 “ (b) An agency and an exclusive representative shatt

16 have a duty to negotiate in good faith and in exercising such

17 duty shall—

18 “ (1) approach the negotiations with a sincere re-

19 solve to reach an agreement;

20 “ (2) be represented at the negotiations by appro-

21 priate representatives prepared to discuss and negotiate

22 on all negotiable matters;

23 “ (3) meet at such reasonable times and places as

24 may be necessary; and

25 “ (4) execute upon request of the agency or the
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1 organization a written document embodying the terms of,

2 and take such steps as are necessary to implement, any

3 agreement which is reached.

4 “ (̂c) An agency and an exclusive representative shall,

5 through appropriate representatives, negotiate in good faith as

6 prescribed under subsection (b) of this section voith respect to

7 personnel policies and practices and matters affecting work-

8 ing conditions but only to the extent appropriate under laws

9 and regulations, including policies which—

10 “ (1) are set forth in the Federal Personnel Manual,

11 “ (2) consist of published agency policies and regula-

12 tions for which a compelling need exists (as determined

13 under criteria established by the Authority) and which

14 are issued at the agency headquarters level or at the

15 level of a primary national subdivision, or

16 ‘̂ (3) are set forth in a national or other controlling 

1"̂  agreement entered into by a higher unit of the agency.

18 In addition, such organization and the agency may determme

19 appropriate techniques, consistent with section 7222 of this

20 title, to assist in any negotiation.

21 “ (d) In prescribing regulations relating to personnel

22 policies and practices and working conditions, an agency shall

23 give due regard to the obligation to negotiate imposed by this

24 section, except that such obligation does not include an obliga-

25 tion to negotiate with respect to matters concerning the num-

521
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j  her of employees in an agency, the numbers, types, and grades

2 of positions or employees assigned to an organizational unit,

3 work project or tour of duty, or the technology of performing

4  the agency's work. The preceding sentence shall not preclude

5 the parties from negotiating agreements providing appro-

6 priate arrangements for employees adversely affected by the

7 impact of realignment of work forces or technological change.

8 “ (e)(1) If, in connection with negotiations, an issue

9 develops as to whether a proposal is negotiable under this

10 chapter or any other applicable law, regulation, or controlling

11 agreement, it shall he resolved as follows:

12 “ (-^) issue which involves interpretation of a

13 controlling agreement at a higher agency level is resolved 

under the procedures of the controlling agreement, or, 

if none, under regulations prescribed hy the agency.

“ (B) An issue not described in paragraph (1) 

which arises at a local level may be referred hy either 

party io the head of the agency for determination.

“ (2) An agency head's determination under paragraph 

(1) concerning the interpretation of the agency’s regulations 

with respect to a proposal shall he final.

“ (3) A labor organization may appeal to the Authority
23 from a decision under paragraph (1) if it—

“ (A) disagrees with an agency head's determination

17

18

20

21

24
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1 that a proposal is not negotiable under this chapter or

2 any other applicable law or regulation of appropriate

3 authority outside the agency, or

4 '‘ (B) believes that an agency's regulations, as inter-

5 preted by the agency head, are in violation of this chapter

6 or any other applicable law or regulation of appro-

7 priate authority outside the agency, or are not otherwise

8 applicable to bar negotiations under subsection (c) of this

9 section.

10 “§ 7216. Unfair labor practices

“ (a) It shall be an unfair labor practice for an agency— 

“ (1) to interfere with, restrain, or coerce an em- 

ployee in connection with the exercise of rights assured 

by this chapter;

“ (2) to encourage or discourage membership in any 

labor organization by discrimination in regard to hiring, 

tenure, promotion, or other conditions of employment;

“ (3) to sponsor, control, or otherwise assist any 

labor organization, unless such assistance consists of 

furnishing customary and routine services and facilities— 

“ (A) in a manner consistent with the best in- 

terest of the agency, its employees, and the organiza-

23 tion, and

^  “ (B) on an impartial basis to organizations (if

25 any) having equivalent status;
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1 “ (4) to discipline or otherwise discriminate against

2 an employee because the employee has filed a complaint,

3 affidavit, petition, or given any information or testimony,

4 under the provisions of this chapter;

5 “ (5) to refuse to accord appropriate recognition to

6 a labor organization qualified for such recognition; or

7 “ (6) to refuse to consult or negotiate in good faith

8 with a labor Organization as required by this chapter.

9 “ (b) It shall be an unfair labor practice for a labor

10 organization—

11 “ (1) to interfere with, restrain, or coerce an em-

12 ployee in con/neotion with the exercise of the rights assured

13 by this chapter;

14 “ (2) to cause or attempt to cause an agency to

15 coerce an employee in the exercise of rights under this

16 chapter;

1'̂  “ (3) to coerce or attempt to coerce an employee, or

18 to discipline, fine or take other economic sanction agairvst

19 a member of the labor organization, as punishment or re-

20 prisal or for the purpose of hindering or impeding work

21 performance, productivity, or the discharge of duties of

22 such employee;

23 ‘Y4; to—

24 “ (A) call, or participate in, a strike, work 

2® stoppage, slowdown, or picketing of an agency in

524 .
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1 a labor-management dispute if such picketing inter-

2 feres or remonably threatens to interfere with an

3 agency's operations, or

4 ‘ (B ) condone any activity described in sub-

5 paragraph (A ) by failing to take action to prevent

6 or stop it;

7 “ (5) to discriminate against an employee with re-

8 gard to the terms or conditions of membership in the or-

9 ganization because of race, color, religion, national ori-

10 gin, sex, age, or handicapping condition; or

H “ (6) to refuse to consult or negotiate in good faith

12 imth an agency as required by this chapter.

13 “ (c) It shall he an unfair labor practice for a labor or-

14 ganization lohich is accorded exclusive recognition to deny

15 membership to an employee in an appropriate unit unless

16 such denial is for failure to meet reasonable occupational 

standards uniformly required for admission or for failure 

to tender initiation fees and dues uniformly required as a 

condition of acquiring and retaining membership. This sub- 

section shall not preclude a labor organization from enforcing

21 discipline in aiccordance with procedures under its consHtu- 

tion or bylaws which conform to the requirements of this

23 chapter.

24 “ (d) Issues which can properly he raised under an ap- 

2® peals procedure may not be raised ■as unfair labor proictioes
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1 prohibited under this section. Except for matters wherein,

2 under sections 7221 (e) and (f) of this title, an employee has

3 an option of using the negotiated grievance procedure or an

4 appeals procedure, issues which can be raised under a griev-

5 ance procedure may, in the discretion of the aggrieved party,

6 be raised under that procedure or as an unfair labor practice

7 under this section, hut not under both procedures. Appeals or

8 grievance decisions shall not be construed as unfair labor

9 practice decisions under this chapter nor as a precedent

10 for such decisions. All complaints of unfair labor practices

11 prohibited under this section that cannot he resolved by the

12 parties shall be filed with the Authority.

13 “ (e) Any question with respect to whether an issue can

14 properly he raised under an appeals procedure shall be re-

15 ferred for resolution to the agency responsible for final de-

16 cisions relating to those issues.

17 “ § 7217. Standards of conduct for labor organizations

18 “ (a) An agency shall only accord recognition to a labor

19 organization that is free from corrupt influences and influ-

20 ences opposed to basic democratic principles. Except as pro-

21 vided in subsection (b) of this section, an organization is not

22 required to prove that it is free from such influences if it is

23 'subject to governing requirements adopted by the organizor 

^  tion or by a national or international labor organization or

federation of labor organizations with which it is affiliated.
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j[ or in which it 'participates, containing explicit and detailed

2 provisions to which it subscribes calling for—

3 “ (1) the maintenance of democratic procedures and

4 practices, including provisions for periodic elections to

5 be conducted subject to recognized safeguards and pro-

6 visions defining and securing the right of individual mem-

7 bers to participate in the affairs of the organization, to

8 receive fair and equal treatment binder the governing

9 rules of the organization, and to receive fair process in

10 disciplinary proceedings;

11 “ (2) the exclusion from office in the organization of

12 persons affiliated with communist or other totalitarian

13 movements and persons identified with corrupt influences;

14 “ (3) the prohibition of business or financial inter-

15 ests on the part of organization officers and agents which

16 conflict with their duty to the organization and its mem- 

1'̂  bers; and

18 “ (4) the maintenance of fiscal integrity in the con-

19 duct of the affairs of the organization, including provi-

20 sions for accounting and financial controls and regular

21 financial reports or summaries to be made available to

22 members.

23 “ (b) Notwithstanding the fact that a labor organization

24 has adopted or subscribed to standards of conduct as provided

25 in subsection (a) of this section, the organization is required
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1 to furnish evidence of its freedom from corrupt influences or

2 influences opposed to basic democratic principles if there is

3 reasonable cause to believe that—

4 “ (1) the organization has been suspended or ex-

5 peUed from, or is subject to other sanction, btf a parent

6 labor organization, or federation of organizations with

7 which it had been affiliated, because it has demonstrated

8 an unwillingness or inability to comply with governing

9 requirements comparable in purpose to those required by

10 subsection (a) of this section; or

11 “ (2) the organization is in fact subject to influences

12 that would preclude recognition under this chapter.

13 “ (c) A labor organization which has or seeks recognition

14 as a representative of employees under this chapter shall fUe

15 financial and other reports with the Assistant Secretary, pro-

16 vide for bonding of officials and employees of the organiza-

17 tion, and comply with trusteeship and election standards.

18 ‘ (̂d) The Assistant Secretary shall prescribe such regu-

19 lations as are necessary to carry out the purposes of this

20 section. Such regulations shall conform generally to the

21 principles applied to labor organizations in the private sec-

22 tor. Complaints of violations of this section shall be filed

23 with the Assistant Secretary. In any matter arising under

24 this section, the Assistant Secretary may require a labor

25 organization to cease and desist from violations of this section
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1 and require it to take such action as he considers appropri-

2 ate to carry out the policies of this section.

3 “ § 7218. Basic provisions of agreements

4 “ (o,) Each agreement between an agency and a labor

5 organization shall provide the following:

6 “ (1) In the administration of all matters covered

7 by the agreement, officials and employees shall he gov-

8 emed by—

9 “ (-^) existing or future laws and the regula-

10 tions of appropriate authorities, including policies

11 which are set forth in the Federal Personnel

12 Manual,

13 “ (B) published agency policies and regula-

14 tions in existence at the time the agreement was ap-

15 proved, and

16 “ (C) subsequently published agency policies

17 and regulations required by law or by the regula-

18 tions of appropriate authorities, or authorized by

19 the terms of - a controlling agreement at a higher

20 agency levd.

21 “ (2) Management officials of the agency shall re-

22 tain the right to determine the mission, budget, organi-

23 zation, and internal security practices of the agency,

24 and the right, in accordance with applicable laws and

25 regulations, to—
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1 ‘^{A) direct employees of the agency;

2 “ (B) hire, promote, transfer, assign, and re-

3 tain employees in positions within the agency, and

4 to suspend, demote, discharge, or take other dis-

5 dplinary action against employees;

6 “ (G) relieve employees from duties because of

7 lack of work or for other legitimate reasons;

8 “ (D) maintain the efficiency of the Government

9 operations entrusted to such officials;

10 “ (E) determine the methods, means, and per

i l  sonnel by which such operations are to be conducted;

12 and

13 “ (F) take such actions as may be necessary

14 to carry out the mission of the agency in situations 

35 of emergency.

16 “ (b) Nothing in subsection (a) of this section shall

17 preclude the parties from negotiating—

18 “ (1) procedures which management will observe in

19 exercising its authority to decide or act in matters re-

20 served under such subsection; or

21 “ (2) appropriate arrangements for employees ad-

22 versely afected by the impact of management’s exercis-

23 ing its authority to decide or act in matters reserved under

24 such subsection,

25 except that such negotiations shall not unreasonably delay
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j  the exercise hy management of its authority to decide or act,

2 and such procedures and arrangements shall be consistent

3 with the provisions of any law or regulation described in

4 7215(c) of this title, and shall not have the effect of negating

5 the authority reserved under subsection (a) .

6 “ (c) Nothing in the agreement shall require an employee

7 to become or to remain a member of a labor organization or to

8 pay money to the organization except pursuant to a voluntary,

9 written authorization hy a member for the payment of dues

10 through payroll deductions.

11 “ (d) The requirements of this section shall be expressly

12 stated in the initial or basic agreement and apply to all supple-

13 mental, impleme îting, subsidiary, or informal agreements

14 between the agenncy and the organization.

15 “ § 7219. Approval of agreements

16 “An agreement with a labor organization as the exclusive

17 representative of employees in a unit is subject to the approval

18 of the head of the agency or his designee. An agreement shall

19 be approved within 4:5 days from the date of its execution if it

20 conforms to this chapter and other applicable laws, existing

21 published agency policies and regulations (unless the agency

22 has granted an exception to a policy or regulation), and regu-

23 lations of other appropriate authorities. An agreement which

24 has not been approved or disapproved within 45 days from the

25 date of its execution shcdl go into efect voithout the required
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1 approval of the agency head and shall be binding on the

2 parties subject to the provisions of this chapter, other applica-

3 hie laws, <md the regulations of appropriate authorities out- 

4, side the agency. A heal agreement subject to a national or

5 other controlling agreement at a higher level shall he approved

6 under the procedures of the controlling agreement, or, if

7 Tione, under agency regulations.

8 “SUBGHAPTER H I—G R IEVAN C ES AND

9 IM PASSES

10 § 7221. Grievance procedures

11 “ ( a) An agreement between an agency and a labor or-

12 ganization which has been accorded exclusive recognition shall

13 provide a procedure, applicable only to the unit, for the oom-

14 sideration of grievances. Subject to the provisions of suhsec-

15 tion (d) of this section and to the exient not contrary to any

16 law, the coverage and scope of the procedure shall be nego-

17 tiaied by the parties to the agreement. Except as otherwise

18 provided in this section, such procedure shall he the exclusive

19 procedure available to the parties and the employees in the

20 unit for resolving grievances which fall within its coverage.

21 “ (b) Any employee or group of employees in the unit

22 may present grievances falling within the coverage of the

23 negotiated grievance procedure to the agency and have them

24 adjusted without the intervention of the exclusive represent-

25 ative if the adjustment is not inconsistent with the terms of the
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1 agreement and the exclusive representative has been given an

2 opportunity to be present at the adjustment.

3 “ (c) A negotiated grievance procedure shall provide for

4 arbitration as the final step of the procedure. Arbitration may

5 be invoiced only by the agmcy or the exclusive representative.

6 Except as provided in subsection (g) of this section, the pro-

7 cedure must also provide thai the arbitrator is empowered to

8 resolve questions as to whether or not any grievance is on a

9 matter subject to arbitraiion under the agreement.

10 '̂(d) A negotiated grievance procedure may cover any

11 matter within the authority of an agency if not inconsistent

12 with the provisions of this chapter, except that it may not

13 include matters involving examination, certification and ap-

14 pointment, suitability, classification, political activities, retire-
0

15 ment, life and health insurance, national security, or the Fair

16 L(Aor Standards Act of 1938 (29 U.S.C. 201 et seq.).

17 “ (e) Matters covered under sections 4303 and 7512 of

18 this title which also fall within the coverage of the negotiated

19 grievance procedure may, in the discretion of the aggrieved

20 employee, he raised either under the appellate procedures of

21 section 7701 of this title or under the negotiated grievance

22 procedure, but not both. Similar matters which arise under

23 other personnel systems applicable to employees covered by

24 this chapter may, in the discretion of the aggrieved employee,

25 be raised either unddr the appellate procedures, if any, appli-
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;j cM e to those matters, or under the negotiated grievance pro-

2 cedure, but not both. An employee shall be deemed to have

3 exercised his option under this subsection to raise a matter

4 either under the applicable appellate procedures or under the

5 negotiated grievance procedure at such time as the employee

6 timdy files a notice of appeal under the applicable appellate

7 procedures or timely files a grievance in writing in accord-

8 ance with the provisions of the parties’ negotiated grievance

9 procedure, whichever event occurs first.

10 “ (f) An aggrieved employee affected by a prohibited per

i l  sonnel practice under section 2302(b) (1) of this title which

12 also falls under the coverage of the negotiated grievance pro-

13 cedure may raise the matter under a statutory procedure or

14 the negotiated procedure, but not both. An employee shall be

15 deemed to have exercised his option under this subsection to

16 raise the matter under either a statutory procedure or the

17 negotiated procedure at such time as the employee timely

18 initiates an action under the applicable statutory procedure or

19 timdy fries a grievance in writing, in accordance with the

20 provisions of the parties' negotiated procedure, whichever

21 event occurs first. Selection of the negotiated procedure in

22 no manner prejudices the right of an aggrieved employee to

23 requ^t the Merit Systems Protection Board to review the

24 final decision pursuant to subsections (h) and (i) of sec-

25 tion 7701 of this title in the case of any personnel action
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1 that could have been appealed to the Board, or, where ap-

2 plicable, to request the Equal Employment Opportunity

3 Commission to review a final decision in any other matter

4 involving a complaint of discrimination of the type prohibited

5 by any law administered by the Equal Employment Oppor-

6 tunity Commission.

7 “ (9) -4̂ 2/ question that cannot he resolved by the parties

8 â  to whether or not a grievance is on a matter excepted by

9 subsection (d) of this section shall be referred for resolution

10 to the agency responsible for final decisions relating to those

11 matters.

12 “ (h) In matters covered under sections 4303 and 7512

13 of this title which have been raised under the negotiated griev-

14 ance procedure in accordance with the provisions of subsection

15 (e) of this section, an arbitrator shall be governed by the

16 provisions of section 4303(f) or 7701(d) of this title, as

17 applicable.

18 “ (i) Allocation of the costs of the arbitration shall be

19 governed by the collective-bargaining agreement. An arbitra-

20 tor shall have no authority to award attorney or ofther repre-

21 sentative fees, except that in matters where an employee is

22 the prevailing party and the arbitrator'̂  decision is based

23 on a finding of discrimination prohibited by any law re-

24 ferred to in section 7701(h) of this title attorney fees may

25 be awarded and shall he governed by the standards applicable

5 0 - 9 5 2  0 79 36
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1 under the Civil Rights Act of 1964, as amended (42 U.S.G.

2 2000e-5(k)).

3 “ (j) Either party may file exceptions to any arbitrator's

4 award with the Authority, except that no exceptions may he

5 filed to awards concerning matters covered under subsection

6 (e) of this section. The Authority shall sustain a challenge

7 to an arbitrator's award only on grounds that the award

8 violates applicable law, appropriate regulation, or other

9 grounds similar to those applied by Federal courts in private

10 sector labor-management relations. Decisions of the Author-

11 ity on exceptions to arbitration awards shall he final, except

12 for the right of an aggrieved employee under subsection (f)

13 of this ŝection.

11 “ (k) In matters covered under sections 4303 and 7512

15 of this title which have been raised under the provisions of

16 the negotiated grievance procedure in accordance with the

17 provisions of subsection (e) of this section, the provisions of

18 section 7702 of this title pertaining to judicial review shall

19 apply to the award of an arbitrator in the same manner and

20 under the same conditions as if the matter had been decided

21 by the Merit Systems Protection Board. In matters similar

22 to those covered under sections 4303 and 7512 which arise

23 under other personnel systems and which an aggrieved em- 

24> ployee has raised under the negotiated grievance procedure,

25 judicial review of an arbitrator’s award may be obtained in
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j  the same manner and on the same basis as could be obtained

2 of a final decision in such matters raised under applicable

3 appellate procedures.

4 “ § 7222. Federal Service Impasses Panel; negotiation im-

5 passes

6 “ (a) (1) There is established within the Authority, as

7 a distinct organizational entity, the Federal Service Impasses 

g Panel. The Panel is composed of the Chairman, and an even

9 number of other members, appointed by the President soldy

10 on the basis of fitness to perform the duties and functions of

11 the Office, from among individuals who are familiar with

12 Government operations and knowledgeable in labor-manage-

13 ment relatiows. No employee (as defined under section 2105

14 of this title) shall be appointed to serve as a member of the

15 Panel.

16 “ (2) At the time the members of the Panel (other than

17 the Chairman) are first appoinied, half shall be appointed for

18 a term of 1 year and half for the term of 3 years. An individual

19 appointed to serve as the Chairman shall serve for a term of 5

20 years. A successor of any member shall be appointed for terms

21 of 5 years, except that an individual chosen to fill a vacancy

22 shall he appointed for the unexpired term of the member whom

23 such individual replaces. Any member of the Panel may be

24 removed by the President.

537
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] “ (3) The Panel may appoint an executive secretary and

2 such other employees as it may from time to time find necessary

3 for the proper performance of its duties. Each member of the

4 Panel is entitled to pay at a rate equal to the daily equivalent of

5 the maximum annual rate of basic pay currently paid, from time

6 to time, under the General Schedule for each day the member is

7 engaged in the performance of ofjvddl business on the work of

8 the Panel, including traveltime, and is entitled to travel ex-

9 penses and a per diem allowance under section 5703 of this title.

10 “ (b) Upon request, the Federal Mediation and Concilia-

11 tion Service shall provide services and assistance to agencies

12 and labor organizations in the resolution of negotiation

13 impasses.

14 “ (c) If voluntary arrangements, including the services of

15 the Federal Mediation and Conciliation Service or other third-

16 party mediation fail to resolve a negotiation impasse, either

17 party may request the Panel to consider the matter.

18 “ (d) The Panel or its designee shall promptly investigate

19 any impasse presented to it under subsection (c) of this section.

20 The Panel shall consider the matter and shall either recommend

21 procedures to the parties for the resolution of the impasse or as-

22 sist the parties in arriving at a settlement through such methods

23 and procedures, including fact finding und recommendations, as

24 it may find appropriate to accomplish the purposes of this sec-

25 tion. Arbitration, or third-party fact finding with reoommenda-
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1 tiom to assist in the resolution of an impasse, may be used by

2 the parties ordy when authorized or directed by the Panel. If the

3 parties do not arrive at a settlement, the Panel may hold hear-

4 ings, compel under section 7234 of this title the attendance of

5 witnesses and the production of documents, and take whatever

6 action is necessary and not inconsistent with the provisions of

7 this chapter to resolve the impasse. Notice of any final action of

8 the Panel shall be promptly served upon the parties and such ac-

9 tion shall be binding upon them during the term of the agree-

10 ment unless the parties mutually agree otherwise.

11 “SUB CH APTER IV—ADMINISTRATIVE AND

12 OTHER PROVISIONS

13 “ § 7231. Allotments to representatives

14 “ (ci) If, pursuant to an agreement negotiated in accord-

15 ance with the provisions of this chapter, an agency has received

16 from an employee in a unit Qf exclusive recognition a written

17 assignment which authorizes the agency to deduct from the

18 wages of such employee amounts for the payment of regular

19 and periodic dues of the exclusive representative for such unit,

20 sttcA assignment shall be honored. Except as required under

21 subsection, (b) of this section, any such assignment shaU be

22 revocable at stated intervals of not more than 6 months.

23 “ (b) An allotment for the deduction of labor organiza-

24 tion dues terminates when—
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1 “ (1) the dues withholding agreement between the

2 agency and the exclusive representative is terminated

3 or ceases to be applicable to the employee; or

4 “ (2) the employee has been suspended or expelled

5 from the labor organization which is the exclusive

6 representative.

7 “ § 7232. Use of official time

8 “Solicitation of membership or dues and other internal

9 business of a labor organization shaU be conducted during

10 the nonduty hours of the employees concerned. Employees

11 who represent a recognized labor organization shall not be

12 on official time when negotiating an agreement with agency

13 management, except that the negotiating parties may agree

14 to arrangements which provide that the agency will author-

15 ize a reasonable number of such employees (not normally

16 in excess of the number of management representatives) to 

1'7 negotiate on official time for up to 40 hours, or up to one-half

the time spent in negotiations during regular working hours.

19 “ § 7233. Remedial actions

20 “If it is determined by appropriate authority, includ-

21 ing an arbitrator, that certain action will carry out the poli-

22 cies of this chapter, such action may be directed by the ap-
«

23 propriate authority if consistent with law, including section

24 5596 of this title.
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j  “ § 7234. Subpenos

2 ‘̂ (ci) Any member of the Authority, mdvding the Gen-

3 eral Counsel, any menvber of the Panel, and any employee

4 of the Authority designated by the Authority may—

5 “ (1) issue suhpenas requiring the attendance and

6 testimony of witnesses and the production of documen-

7 tary or other evidence from any place in the United

8 States or any territory or possession thereof, the Com-

9 monwecdth of Puerto Rico, or the District of Columbia,

10 except that no subpena shall be issued under this sec-

11 tion which requires the disclosure of intramanagement

12 guidance, advice, counsel, or training within an agency

13 or between an agency and the Office of Personnel Man-

14 agement; and

15 “ (2) administer oaths, take or order the taMng of

16 depositions, order responses to written interrogatories,

17 examine witnesses, and receive evidence.

18 “ (b) In the case of contumacy or failure to obey a suh-

19 pena issued under subsection (a)(1),  the United States

20 district court for the judicial district in which the person to

21 whom the subpena is addressed resides or is served may issue

22 an order requiring such person to appear at any designated

23 place to testify or to produce documentary or other evidence.

24 Any failure to obey the order of the court may be punished

25 by the court as a contempt thereof.
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“ (c) Witnesses (whether appearing voluntarily or un-

2 der subpena) shall be paid the same fee and mileage allow-

3 ances which are paid suhpenaed witnesses in the courts of

4 the United States.

5 “ § 7235. Regulations

g “The Authority, including the General Counsel and the

7 Panel, and the Federal Mediation and Conciliation Service

8 shall each prescribe rules and regulations to carry out th£

9 provisions of this chapter applicable to them. Unless other-

10 wise specifically provided in this chapter, the provisiom of

11 subchapter II  of chapter 5 of this title shall be applicable to

12 the issuance, revision, or repeal of any such rule or regula-

13 tion.” .

14 (h)(1) The amendements made by subsection (a) shall

15 not preclude—

16 (A ) the renewal or continuation of an exclusive

17 recognition, certification of a representative, or a lawful

18 agreement between an agency and a representative of its

19 employees entered into before the elective date of this see-

20 tion; or

21 (B ) the renewal, continuation, or initial according

22 of recognition for units of management officials or super-

23 visors represented by labor organizations which his-

24 torically or traditionally represent management officidls
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1 or supervisors in private industry and which hold ex-

2 dusive recognition for units of such officials or super-

3 visors in any agency on the effective date of this section.

4  (2) Policies, regulations, and procedures established, and

5 decisions issued, under Executive Order Numbered 11491,

6 or under the provision of any related Executive order in effect

7 on the effective date of this section, shall remain in fuU force

8 and effect untU revised or revolted by Executive order or

9 statute, or unless superseded by appropriate decision or regu-

10 lotion of the Federal Labor Relations Authority.

11 (c) Any term of office of any member of the Federal

12 Labor Relations Authority and the General Counsel of the

13 Federal Labor Relations Authority serving on the effective

14 date of this section shall continue in effect until such time as

15 such term would expire under Reorganization Plan "Numr

16 bered 2 of 1978, and upon expiration of such term, appoirvtr

17 ments to such office shall be made under section 7203 of title

18 5, United States Code. Any term of office of any member of

19 the Federal Service Im/passes Panel serving on the effective

20 date of this section shall continue in effect until such time as

21 miembers of the Panel are appointed pursuant to section 7222

22 of title 5, United States Code.

23 (d) There are hereby authorized to be appropriated such

24 sums as may be necessary to carry out the functions and pur-

25 poses of this section.
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1 (e) The table of chapters for subpart F  of part III  of

2 title 5, United States Code, is amended hy adding after the

3 item relating to chapter 71 the following new item:

“7 .̂ Federal Service LcAor-Managemervt Relations_____________ tSOT".

4 (f) Section 5314 of title 5, United States Code, is

5 amended hy adding at the end thereof:

6 “ (68) Chairman, Federal Labor Relations Au-

7 thority.".

8 (g) Section 5315 of title 5, United States Code, is

9 amended hy adding at the end thereof:

10 “ (124) Members (2), Federal Labor Relations

11 Authority.” .

12 (h) Section 5316 of title 5, United States Code, is

13 amended hy adding at the end thereof:

“ (144) General Counsel, Federal Labor Relations 

Authority.” .

REMEDIAL AUTHORITY

Sec. 702. Section 5596 of title 5, United States Code,
18 is amended by 'striking out subsections (b) and (c) and in- 

serting in lieu thereof the following:
90 “ (b) An employee of an agency who, on the basis of an 

administrative determination or a timely appeal, is found by
22 appropriate authority to have suffered a withdrawal, reduc- 

^  tion, or denial of all or part of the employee's pay, alhw- 

^  ances, differentials, or other monetary or employment benefits.

544
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j  or a denial of an increase in mch pay, allowances, differen-

2 tials, or other monetary or employment benefits, which would

3 not have occurred but for unjustified or unwarranted action

4 taken by the agency—

5 “ (1) is entitled, on correction of the action, to be

6 made whole for—

7 “ (A) all losses suffered less, in applicable dr-

8 cumstances, interim earnings, and

9 “ (B) if appropriate, to reinstatement or restor-

10 ation to the same or a substantially similar position,

11 or promotion to a higher level position; and

12 ‘̂ (2) for all purposes is deemed to have performed

13 service for the agency during the period of the unjustified

14 or unwarranted action except that—

15 “ (A) annual leave restored under this para-

16 graph which is in excess of the maxvmkim leave ac-

17 cumulation permitted by law shall be credited to a

18 separate leave account for the employee and shall be

19 available for use by the employee within the time

20 limits prescribed by regulations of the Offwe of

21 Personnel Management, and

22 “ (B) annual leave credited under subpara-

23 graph (A ) of this paragraph but unused and still

24 available to the employee under regulations pre-
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scribed hy the Office of Personnel Management shall

2 he included in the lump-sum payment under sec-

3 tion 5551 or 5552(1) of this title but may not he

4 retained to the credit of the employee under section

5 5552(2) of this title.

6 “ (c) For the purposes of this section—

7 “ (1) 'unjmtified or unwarranted action’ includes—

8 “ (A) any act of commission, either suhstan-

9 tive or procedural, which violates or improperly

10 applies a provision of law. Executive order, regu-

lotion, or collective bargaining agreement; and 

“ (B) any act of omission, or failure io take 

an action, or confer a benefit, which must he taken 

or conferred under a nondiscretionary provision of 

law, Executive order, regulation, or collective-bar

gaining agreement;

“ (2) ^administrative determination’ includes, but is/ ^

not limited to, a decision, award, or order issued by—

“ (A) a court having jurisdiction over the matter 
90 involved;

“ (B) the Offwe of Personnel Management;

“ (G) the Merit Systems Protection Board;

“ (D) the Federal Labor Relations Authority; 

“ (E)  the Comptroller General of the United 

States;

12
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j  ‘‘ (F)  the head of the employing agency or an

2 agency official to whom corrective action authority is

3 delegated; or

4  “ (G)  an arbitrator under a negotiated binding

5 arbitration agreement between a labor organization

6 and agency management;

7 “ (3) ‘appropriate authority’ includes, but is not

8 limited to—

9 “ (A) a court having jurisdiction;

10 “ (B) the Office of Personnel Management;

11 “ (C) the Merit Systems Protection Board;

12 “ (D) the Federal Labor Relations Authority;

13 “ (E)  the Comptroller General of the United 

States;

15 “ (F)  the head of the employing agency or

agency official to whom corrective action authority 

is delegated; or

18 “ (G)  an arbitrator under a negotiated binding

19 arbitration agreement between a labor organization

20 und agency management.

“ (d) The provisions of ^is section shall not apply to

22 reclassification actions nor shall they authorize the setting 

2̂  aside of an otherwise proper promotion by a selecting offmal 

2̂  from a group of properly ranhed and certified candidates.
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1 “ (e) The Office of Personnel Management shall prescribe

2 regulations to carry out this section. However, the regulations

3 are not applicable to the Tennessee Valley Authority and its

4  employees” .

5 TITLE V lll—M ISCELLAN EO U S

6 SAVINGS PROVISIONS

7 Sec. 801. (a) Except as provisions of this Act m,ay

8 govern, all Executive orders, rules, and regulations affecting

9 the Federal service shall continue in effect, according to their

10 terms, until modified, terminated, superseded, or repealed hy

11 the President, the Office of Personnel Management, the

12 Merit Systems Protection Board, the Equal Employment

13 Opportunity Commission, or the Federal Labor Relations

14 Authority as to matters within their respective jurisdictions.

15 (h) No provision of this Act shall affect any adminis-

16 trative proceedings pending at the time such provision takes 

1"̂  effect. Orders shall be issued in such proceedings and appeals

18 shall he taken therefrom as if this Act had not been enacted.

19 (c) No suit, action, or other proceeding lawfully com-

20 menced by or against the Director of the Office of Personnel

21 Management or the board members of the Merit Systems

22 Protection Board, or officers or employees thereof in their

23 official capacity or in relation to the discharge of their official

24 duties, as in effect immediately before the effective date of 

^  this Act, shall abate by reason of enactment of this Act. Such
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2 suits, actions, or other proceedings shall be determined as if

2 this Act had not been enacted.

3 AUTHORIZATION OF APPROPRIATIONS

4 S e c . 802. There are authorized to be appropriated, out

5 of any moneys in the Treasury not otherwise appropriated,

6 such sums as may be necessary to carry out the provisions of

7 this Act.

8 POWERS OF PRESIDENT UNAFFECTED EXCEPT BY EXPRESS

9 PROVISIONS

10 S e c . 803. Except as expressly provided in this Act,

11 nothing contained herein shall he construed to limit, curtail,

12 abolish, or terminate any function of, or authority available

13 to, the President which the President had immediately before

14 the effective date of this Act; or to limit, curtail, or terminate

15 the President’s authority to delegate, redelegate, or terminate

16 any ddegation of functions.

17 t e c h n i c a l  a n d  CONFORMING AMENDMENTS

18 Sec. 804. (a) Any provision in either Reorganization

19 Plan Numbered 1 or 2 of 1978 inconsistent with any pro-

20 vision in this A'Ot is hereby superseded.

21 (b) The President or his designee shall, as soon as

22 practicable but in any event not later than 30 days after the

23 date of the enactment of this Act, submit to the Committee on

24 Post Ofpice and Civil Service of the House of Representaitives

25 and the Committee on Governmental Affairs of the Senate a

549
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9 5 th  CONGKESS
2d S e ssio n S. 2640

IN THE SENATE OF THE UNITED STATES
A ugust 24 (legislative day, A ugust 16), 1978 

Ordered to be printed as passed

1

AN ACT
To reform the civil service laws.

Be it enacted hy the Senate and House of Itepresenta-

2 tives of the United States of America in Congress assembled,

3 SHORT TITLE

4 Sectiost 1. This Act may be cited as the “ Civil

5 Service Eeform Act of 1978” .

® TABLE OF COITTENTS

7 Sec. 2. The table of contents is as follows:
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TABLE OF CONTENTS—Continued
TITLE VI—EESEARCH, DEMONSTRATION, AND 

OTHER PROGRAMS
Sec. 601. Research and demonstration projects.
Sec. 602. Intergovernmental Personnel Act amendments.
Sec. 603. Amendments to the mobility program,

TITLE VII—LABOR-MANAGEMENT RELATIONS
Sec. 701. Labor-management relations.
Sec. 702. Remedial authority.

TITLE VIII—MISCELLANEOUS
Sec. 801. Savings provisions.
Sec. 802. Authorization of appropriations.
Sec. 803. Powers of President unaffected except by express provisions. 
Sec. 804. Technical and conforming amendments.
Sec. 805. Effective dates.

1 FINDINGS AND STATEMENT OF PURPOSE

2 Sec. 3. It is the policy of the United States that—

3 (1) order to provide the people of the United

4 States with a competent, honest, and productive Federal

5 work force reflective of the Nation’s diversity, and to 

g improve the quality of public service, Federal personnel

7 management should be implemented consistent with

8 merit system principles and free from prohibited person-

9 nel practices;

2Q (2) the merit system principles which shall govern

11 in the competitive service and in the executive branch

12 of the Federal Government should be expressly stated

13 to furnish guidance to Federal agencies in carrying out

14 their responsibilities in administering the public business

15 and prohibited persomiel practices should be statutorily

5 0 - 9 5 2  0 7 9 - 3 7
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defined to enable Government officers and employees to

2  avoid conduct which midermines the merit system prin-

3 ciples and the integrity of the merit system;

4  (3) Federal employees should receive appropriate

5 protection through increasing the authority and powers

6 of the independent Merit Systems Protection Board in

7 processing hearings and appeals affecting Federal

8 employees;

9 (4) the authority and power of the independent

10 Special Counsel should be increased so that the Special

11 Counsel may investigate allegations involving prohibited

12 persoimel practices, protect Federal employees from re-

13- prisals for the lawful disclosure of information and from

14 political coercion, and bring complaints and disciplinary

15 charges against agencies and employees that engage in 

prohibited personnel practices;

1'7 (5) the function of filling positions and other per-

sonnel functions in the competitive service and in the 

executive branch should be delegated in appropriate 

cases to the agencies to expedite processing appoint- 

ments and other personnel actions, with the control and

^  oversight of this delegation being maintained by the 

Office of Personnel Management to protect against pro-

^  hibited personnel practices and the use of unsound man

agement practices by the agencies;25
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5

(6) a Senior Executive Service should be estab

lished to provide the flexibility needed by Executive 

agencies to recruit and retain the highly competent and 

qualified executives needed to provide more effective 

management of Executive agencies and their functions, 

and the more expeditious administration of the public 

business;

(7) in appropriate instances, pay increases should 

be based on quality of performance rather than length 

of service;
(8) a research and demonstration program should

12 be authorized to permit Federal agencies to experiment

13 with new and different personnel management concepts

14 in controlled situations to achieve more efficient manage-

15 ment of the Government’s human resources and greater

16 productivity in the delivery of service to the public;
(9) the training program of the Government should

18 include retraining of employees for positions in other

19 agencies to avoid separations during reductions in force

20 and the loss to the Government of the knowledge and

21 experience that these employees possess, and to maintain

22 the morale and productivity of employees,; and

23 (10) the right of Federal employees to organize,

24 bargain collectively, and participate through labor orga-

25 nizations in decisions which affect them, with full regard
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1 for the public interest and the effective conduct of public

2 business, should be specifically recognized in statute.

3 TITLE I-M ERIT SYSTEM PRINCIPLES

4 MERIT SYSTEM PRINCIPLES; PROHIBITED PERSONNEL

5 PRACTICES

6 Sec. 101. (a) Title 5, United States Code, is amended

7 by inserting, after chapter 21, the following new chapter:

8 “CHAPTER 23—MERIT SYSTEM PRINCIPLES
“ Sec.
“2301. Merit system principles.
“2303. Prohibited personnel practices.
“2303. Responsibility of the General Accounting Office.

g “ § 2301. Merit system principles

jQ “ (a) (1) Except as provided in paragraph (2) of this

22 subsection, this chapter shall apply to—

22 an Executive agency;

23 “ (B) the Administrative OflBce of the United States

14 Courts; and

15 “ (C) the Government Printing Office.

16 ‘ ‘ (2) This chapter shall not apply to—

17 “ (A) a Government corporation;

18 “  (B) the Federal Bureau of Investigation, the Cen-

19 tral Intelligence Agency, the Defense Intelligence

20 Agency, the National Security Agency, any positions

21 m the Drug Enforcement Administration which are ex-

22 eluded from the competitive service under section 201



555

169

1 colon at the end thereof and by inserting in lieu thereof

2 the following: except to the extent that the compen-

3 sation received from the State or local government is

4 less than the appropriate rate of pay which the duties

5 would warrant under the applicable pay provisions of

6 this title or other applicable authority;” ; and

7 (3) by striking out the period at the end of sub-

8 section (c) and adding the following: or for the

9 contribution of the State or local government, or a part

10 thereof, to employee benefit systems.” .

11 (f) Section 3375 (a) of title 5, United States Code, is

12 amended by striking out “and” at the end of paragraph

13 (4),  by redesignating pai*agraph (5) as paragraph (6 ),

14 and by inserting after paragraph (4)' thereof the following:

15 “ (5) section 5724a (b) of this title, to be used by

16 the employee for miscellaneous expenses related to

17 change of station where movement or storage of house-

18 hold goods is involved; and” .

19 TITLE VII—LABOR-MANAGEMENT RELATIONS

20 LAB0E-MA5TAGBMBNT RELATIONS

21 Sec. 701. (a) Subpart F of part III of title 5, United

22 States Code, is amended by adding after chapter 71 the fol-

23 lowing new chapter:
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1 ‘^CHAPTER 72—FEDERAL SERVICE LABOR-

2 MANAGEMENT RELATIONS
“SUBCHAPTER I—GENERAL PROVISIONS

“Sec.
“7201. Findings and purpose.
“7202. Definitions; application.
“7203. Federal Labor Relations Authority; Office of Greneral Counsel. 
“7204. Powers and duties of the Authority and of the General Counsel.

“SUBCHAPTER II—RIGHTS AND DUTIES OF EMPLOYEES, 
AGENCIES AND LABOR ORGANIZATIONS

“7211. Employees’ rights.
“7212. Recognition of labor organizations.
“7213. National consultation rights.
“7214. Exclusive recognition.
“7215. Representation rights and duties.
“7216. Unfair labor practices.
“7217. Standards of conduct for labor organizations.
“7218. Basic provisions of agreements.
“7219. Approval of agreements,

“SUBCHAPTER III—GRIEVANCES AND IMPASSES 
“7221. Grievance procedures.
“7222. Federal Service Impasses Panel; negotiation impasses.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER 
PROVISIONS

“7231. Allotments to representatives.
“7232. Use of official time.
“7233. Remedial action.
“7234. Subpenas.
“7235. Regulations.

3 “SUBCHAPTER I—GENERAL PROVISIONS

4 “§ 7201. Findings and purpose

5 “ (a) The Congress finds that the public interest de-

6 mands the highest standards of employee performance and

7 the continued development and implementation of modem

8 and progressive work practices to facilitate and improve

9 employee performance and the efficient accomplishment of

io the operations of the Government.
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1 “ (b) The Congress also finds that, while significant

2 differences exist between Federal and private employment,

S experience under Executive Order Numbered 11491 indicates

4 that the statutory protection of the right of employees to or-

5 ganize, to bargain collectively within prescribed limits, and

6 to participate through labor organizations of their own

7 choosing in decisions which affect them—

8 “ (1) may be accomplished with full regard for the

9 public interest,

10 “  (2) contributes to the effective conduct of public

11 business, and

12 “  (3) facilitates and encourages the amicable settle-

13 ment between employees and their employers of disputes

14 involving personnel policies and practices and matters

15 affecting working conditions.

16 “  (c) It is the purpose of this chapter to prescribe cer-

17 tain rights and obligations of the employees of the Federal

18 government subject to the paramount interest of the public

19 and to establish procedures which are designed to meet the

20 special requirements and needs of the Federal government

21 in matters relating to labor-management relations.

22 “§ 7202. Definitions^ application

23 (a) For pui*poses of this chapter—
2 4 -^  “ (1) ‘agency’ means ai^ Executive agency other

J
25 than the General Accounting Office;
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1 “  (2) ‘employee’ means an individual who—

2 “ (A) is employed in an agency;

3 “ (B) is employed in a nonappropriated fund

4 instrumentality described in section 2105 (c) of this

5 'title;

6 “ (C) is employed in the Veterans’ Canteen

7 Service, Veterans’ Administration, and who is de-

8 scribed in section 5102 (c) (14) of this title; or

9 “ (D) is an employee (within the meaning of

10 subparagraph (A), (B), or (C ) ) who was sepa-

11 rated from the service as a consequence of, or in con-

12 nection with, an unfair labor practice described in

13 section 7216 of this title;

14 but does not include—

15 “ (i) an alien or noncitizen of the United States

16 who occupies a position outside the United States;

17 “ (ii) a member of the uniformed services

18 (within the meaning of section 2101 (3) of this

19 title);

20 “ (iii) for purposes of exclusive recognition or

21 national consultation rights unless authorized under

22 the provisions of this chapter, a supervisor, a man-

23 agement official, or a confidential employee;

24 “ (3) ‘labor organization’ means any lawful organi-

25 zation of employees which was established for the

/

'r
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1 purpose, in whole or in part, of dealing with agencies

2 in matters relating to grievances and pei’sonnel policies

3 and practices or in other matters affecting the working

4 conditions of the employees, but does not include an or-

5 gunization which—

6 (A.) except as authorized under this chapter,

7 consists of, or includes, management officials, con-

8 fidential employees, or supervisors;

9 ‘ ‘ (B) assists, or participates, in the conduct of a

10 strike against tiie Government of the United States

11 or any agency thereof or imposes a duty or obliga-

12 tion to conduct, assist, or participate in such a strike;

13 “ (C) advocates the overthrow of the constitu-

14 tional form of govemment of the United States; or

15 (I^) discriminates with regard to the terms or

16 conditions of membership because of race, color,

17 religion, national origin, sex, age, or handicapping

18 condition;

19 “ (4) ‘agency management’ means the agency head

20 and all management officials, supervisors, and other rep-

21 resentatives of management having authority to act for

22 the agency on any matters relating to the implementa-

23 tion of the agency labor-management relations program

24 established under this chapter;
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1 “ (5) ‘Authority’ means the Federal Labor Rela-

2 tions Authority established under section 7203 of this

3 title;

4 , “  (6) ‘General Counsel’ means the General Counsel

5 of the Federal Labor Relations Authority;

6 “ (7) ‘Panel’ means the Federal Service Impasses

7 Panel established under section 7222 of this title;

8 “ (8) ‘Assistant Secretary’ means the Assistant Sec-

9 retaiy of Labor for Labor-Management Eelations;

10 “ ‘confidential employee’ means an employee

11 who assists, and acts in a confidential capacity to, indi-

12 viduals who formulate and carry out management policies

13 in the field of labor relations;

14 “ (10) ‘management official’ means an employee

15 having authority to make, or to influence effectively the

16 making of, policy with respect to personnel procedures

17 or programs which is necessary to an agency or an

18 activity;

19 “ (11) ‘supervisor’ means an employee having au-

20 thority, in the interest of an agency, to hire, transf^,

21 suspend, lay off, recall, promote, discharge, assign, re-

22 ward, or discipline other employees or responsibly to

23 rect them, or to adjust their grievances, or effectively to

24 recommend such action, if in connection with the fore-

25 going the exercise of authority is not of a merely routine
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1 or clerical nature, but requires the use of independent

2 judgment;

3 ** (12) ‘professional employee’ means—

4 “ (A) any employee engaged in the perfoi-m-

5 ance of work—

6 “ (i) requiring knowledge of an advanced

7 type in a field of science or learning customarily

8 acquired by a prolonged course of specialized

9 intellectual instruction and study in an institu-

10 tion of higher learning or in a hospital, as

11 distinguished from work requiring knowledge

12 acquired from a general academic education,

13 an apprenticeship, or training in the perform-

14 ance of routine mental, manual, or physical

15 processes;

16 “ (ii) requiring the consistent exercise of

17 discretion and judgment in its performance;

18 “  (iii) which is predominantly intellectual

19 and varied in character and not routine mental,

20 manual, mechanical or physical work; and

21 “  (iv) which is of such a character that the

22 measurement of the output produced, or of the

23 result accomplished, cannot be standardized by

24 relating it to a given period of time; or

561
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1 “ (B) any employee who has coinpleted the

2 courses of specialized iBtellectual instruction and

3 study described in subparagraph (A) and who is

4 performing related work under the direction or

5 guidance of a professional employee to qualify the

6 employee to become a professional employee.

.7 “ ( )  ‘agreement’ means an agreement entered into

8 as a result of collective bargaining pursuant to the pro-

9 visions of this chapter;

10 *‘ (14) ‘collective bargaining’, ‘bargaining’, or

11 ‘negotiating’ means the performance of the mutual ob-

12 ligation of the representatives of the agency and the ex-

13 elusive representative as provided in section 7215 of

14 this title;

15 “ (1&) ‘exclusive representative’ includes any labor

16 organization which has been—

17 “ (A.) selected pursuant to the provisions of
18 section 7214 of this title as the representative of

19 the employees in an appropriate collective bargain-

20 ingunitjor

21 “ (B) certified or recognized prior to the efiec-

22 tive date of this chapter as the exclusive r«presenta-

23 tive of the employees in an appropriate collective

24 bargaining unit;

25 “ (16) ‘person’ means an individaal, labor organi-
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1 zation, or agency covered by this chapter; and

2 ‘*(17) ‘grievance’ means any complaint by any

3 person concerning any matter which falls "within the

4 coverage of a grievance procedure.

5 “ (b) Except as provided in subsections (c), (d), and

6 (e) of this section, this chapter applies to all employees of

7 an agency.

8 “ (c) This chapter shall not apply to—

9 “ (1) the Federal Bureau of Investigation;

10 “ (2) the Central Intelligence Agency;

11 “ (3) the Na,tional Security Agency;

12 “ (4) any agency not described in paragraph (1),

13 (2), or (3), or any unit within any agency, which has

14 as a primary function intelligence, investigative, or na-

15 tional security work, if the head of the agency deter-

16 mines, in the agency head’s sole judgment, that this

17 chapter cannot be applied in a manner consistent with

18 national security requirements and considerations;

19 “  (5) any unit of an agency which has as a pri-

20 mary function investigation or audit of the conduct or

21 work of officers or employees of the agency for the

22 purpose of insuring honesty and integrity in the dis-

23 charge of official duties, if the head of the agency

24 determines, in the agency head’s sole judgment, that
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1 this chapter cannot be appKed in a manner consistent

2 with the internal security of the agency;

3 “ (6) the United States Postal Service;

4 “ (7) the Foreign Service of the United States;

5 “ (8) the Tennessee Valley Authority; or

6 “  (9) oflScers and employees of the Federal Labor

7 Relations Authority, including the Office of General

8 Counsel and the Federal Service Lnpasses Panel.

9 “ (d) The head of an agency may, in the agency

10 head’s sole judgment and subject to such conditions as he may

11 prescribe, suspend any provision of this chapter with respect

12 to any agency, installation, or adtivity located outside the

13 United States if the agency head determines that such suspen-

14 sion is necessary for the national interest.

15 “ (e) Employees engaged in administering a labor-man-

16 agemenit relations law who are otherwise authorized by this

17 chapter to be represented by a labor organization shall not

18 be represented by a labor organization which also represents

19 other employees covered by such law or which is affiliated

20 directly or indirectly with an organization which represents

21 such employees.

22 “ § 7203. Federal Labor Relations Authority; Office of Gen-

23 eral Counsel

24 “ (a) There is established, as an independent estabKsh-
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ment of the executive branch of the Government, the Federal

2 Labor Eelations Authority.

3 “ (b) The Authority shall consist of three members, not

4 more than two of whom may be adherents of the same jwlit- 

g ical party and none of whom may hold another office or posi- 

g tion in tiie Government of the United States except as pro- 

rj vided by law or by the President.

g “ (c) Members of the Authority shall be appointed by

9 the President, by and with the advice and consent of the

10 Senate, and shall be eligible for reappointment. The Presi

l l  dent shall designate one member to serve as Chairman of the

12 Authority. Any member of the Authority may be removed

13 by the President.

14 “  (d) The term of office of each member of the Authority

15 is 5 years, except that a member may continue to serve

16 beyond the expiration of the term to which appointed until

17 the earlier of—
18 “ (1) the date on which the member’s successor has

19 been appointed and has qualified, or

20 “  (2) the last day of the session of the Congress be-

21 ginning after the date the member’s term of office would

22 (but for this sentence) expire.

23 “  (e) A vacancy in the Authority shall not impair the

24 right of the remaining members to exercise all of the powers >
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1 of the Authority. An individaal chosen to fill a vacancy shall

2 be appomted for the unexpired term of the member sach

3 individual replaces.

4 “  (f) The Authority shall make an annual report to the

5 President for transmittal to the Congress and shall include

6 in such report information as to the cases it has heard and

7 the dedsions it has rendered under this chapter.

8 “  (g) There is established within the Authority an Office

9 of General Counsel. The General Counsel shall be appointed

10 by the President, by and with the advice and consent of the

11 Senate, and shall be paid at an annual rate of basic pay

12 equal to the maximum annual rate of basic pay currently

13 paid, from time to time, under the General Schedule. The 

General Counsel shall be appointed for a term of 5 years

25 and may be reappointed to any succeeding term. The Gen-

jg eral Counsel may be removed by the President. The Gen-

yj eral Counsel shall hold no other office or position in the Gov-

j8 emment of the United States except as proÂ ded by law or

jg by the President.

20  “ §7204. Powers and duties of the Authority and of the

2 1  Gwieral Counsel

22 “  (a) The Authorily shall administer and interpret the

23 provisions of this chapter, decide major policy issues, pre-

24 scribe regulations, and disseminate information appropriate

25 to the needs of agencies, labor organizations, and the public.
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1 “ (b) The Authority shall, in accordance with regular

2 tions prescribed by it—

3 “ (1) decide qu^tions submitted to it with respect

4 to the appropriate unit for the purpose of exclusive

5 recognition and with respect to any related issue;

6 “  (2) supervise elections to determine whether a la-

7 bor organization has been selected by a majority of the

8 employees in an appropriate unit who cast valid ballots

9 in the election;

10 “  (3) decide questions with respect to the eligibility

11 of labor organizations for national consultation rights;

12 and

13 “  (4) decide unfair labor practice complaints.

14 “ (c) The Authority may consider, in accordance with

15 regulations prescribed by it, any—

16 “ (1) appeal from any decision on the negotiabil-

17 ity of any issue as provided in subsection (e) of s'ection

18 7215 of this title;
19 “ (2) exception to any arbitration award as provided

20 in section 7221 of this title;

21 “ appeal from any decision of the Assistant

22 Secretary issued pursuant to section 7217 of this title;

23 “ exception to any final decision and order of the

24 Panel issued pursuant to section 7222 of this title; and
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1 “  (5) other matters it deems appropriate in order

2 to assure it carries out the purposes of this chapter.

3 “  (d) The Authority shall adopt an official seal which

4 shaU be judicially, noticed.

5 “  (e) The Authority shall maintam its prmcipal office

6 in or about the District of Columbia but it may meet and

7 exercise any or all of its powers at any time or place. Sub-

8 ject to subsection (g) of this section, the Authority may, by

9 one or more of its members or by such agents as it may desig-

10 nate, make any inquiry necessary to carry out its duties

11 wherever persons subject to this chapter are located. A mem-

12 ber who participates in such inquiry shall not be disqualified

13 from later participating in a decision of the Authorily in the

14 same case.

15 “ (f) The Authority shall appoint an Executive Direc-

16 tor, such attorneys, regional directors, administrative law

17 judges, and other officers and employees as it may from time

18 to time find necessary for the proper performance of its duties

19 and may delegate to such officers and employees authority to

20 perform such duties and make such expenditures as may be

21 necessary.

22 “ (g) All of the expenses of the Authority, including aU

23 necessary traveling and subsistence expenses outside the Dis-

24 trict of Columbia, incurred by members, employees, or agents

25 of the Authority under its orders, shall be allowed and paid
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1 on the presentation of itemized vouchers therefor ap'proved by

2 the Authority or by an individual it designates for that pur-

3 pose and in accoi’dance with applicable law.

4 “ (h) (1) The Authority is expressly empowered and di-

5 rected to prevent any person from engaging in conduct found

6 violative of this chapter. In order to carry out its functions

7 under this chapter, the Authority is authorized to hold hear-

8 ings, subpena witnesses, administer oaths, and take the testi-

9 mony or deposition of any person under oath, and in connec-

10 tion therewith, to issue subpenas requiring the production

11 and examination of evidence as provided in section 7234 of

12 this title relating to any matter pending before it and to take

13 such other action as may be necessary. In the exercise of the

14 functions of the Authority under this title, the Authority may

15 request from the Director of the OflBce of Personnel Manage-

16 ment an advisory opinion concerning the proper interpreta-

17 tion of regulations or other poUcy directives promulgated by

18 the OflSce of Personnel Management in connection with a

19 matter before the Authority for adjudication.

20 “  (2) If a regulation or other policy directive issued by

21 the OflSce of Personnel Management is at issue in an appeal

22 before the Authority, the Authority shall timely notify the

23 Director, and the Director shall have standing to intervene

24 in the proceeding and shall have aU the rights of a party to

25 the proceeding.
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1 “ (3) The Director may request that the Authority

2 reopen an appeal and reconsider its decision on the ground

3 that the decision was based on an erroneous interpretation of

4 law or of a controlling regulation or other policy directive

5 issued by the OflSce of Personnel Management.

6 “  (i) In any matter arising under subsection (b) of this

7 section, the Authority may, require an agency or a labor or-

8 ganization to cease and desist from violations of this chapter

9 and require it to take such remedial action as it considers

10 appropriiate to carry out the policies of this chapter.

11 ‘ (̂j) (1) The Authority shall maintain a record of its

12 proceedings and make public any decision made by it or any

13 action taken by the Panel under section 7222 of this title.

14 “ (2) The provisions of section 562 of this title shall

15 apply with respect to any record maintained under patia-

16 gpaph (1).

17 “ (k) The General Counsel is authorized to—

18 “ {1) investigaite complaints of violations of section

19 7216 of this title;

20 “  (2) make final decisions as to whether to issue

21 notices of hearing on unfair labor practice oomplaints

22 and to piosecute such complaints before the Authority;

23 “  (3) &ect and supervise all field employees of the 

M  Oeiieral Counsel in the field oflSces of the Authority; and
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1 “  (4) perform such other functions as the Authority

2 prescribes.

3 “ (1) Notwithstanding any other provision of law, in-

4 eluding chapter 7 of this title, and except as provided in

5 section 7216 (f) of this title, the decision of the Authority

6 on any matter within its jurisdiction shall be final and con-

7 elusive, and no other official or any court of the United

8 States shaU have power or jurisdiction to review any such

9 decision by an action in the nature of mandamus on appeal

10 of that decision or by any other means, except that nothing in

11 this section shall limit the right of persons to judicial review

12 of questions ari^g under the Constitution of the United

13 States.

14 “SUBCHAPTER II—RIGHTS AND DUTIES OF

15 EMPLOYEES, AGENCIES AND LABOR ORGANI-

16 ZATIONS

17 “§ 7211. Employees’ rights

18 “  (a) Each employee shall have the right freely and

19 without fear of penalty or reprisal to form, join, or assist

20 any labor organization, or to refrain from such activity, and

21 each employee shall be protected in exercising such rights.

22 Except as otherwise provided under this chapter, such rights

23 include the right to—
24 “ (1) participate in the management of a labor or-

25 ganization,
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1 “ (2) act for the organization in the capacity of a

2 representative,

3 “ (3) present, in such representative capacity, the

4 views of the organization to agency heads and other

5 oflScials of the executive branch of the Government, the

6 Congress, or other appropriate authorities, and

7 “  (4) bargain collectively, subject to the limits pre-

8 scribed in section 7215 (c) of this title, through repre-

9 sentatives of their own choosing.

10 “ (b) This chapter does not authorize—

11 “ (1) a management oflScial, a confidential em-

12 ployee, or a supervisor to participate in the management

13 of a labor organization or to act as a representative of

14 such an organization, unless such participation or activi-

15 ty is specifically authorized by this chapter, or

Ig “ (2) any employee to so participate or act if such

17 participation or activity would result in any conflict of

18 interest, or appearance thereof, or would otherwise be

19 inconsistent with any law or the official duties of the

20 employee.

21 “§ 7212. Recognition of labor organizations

22 “ (a) An agency shall accord exclusive recognition or

23 national consultation rights at the request of a labor orga-

24 nization which meets the requirements for such recognition

25 or consultation rights under this chapter.
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1 “  (b) Recognition of a labor organization, once accord-

2 ed, shall continue as long as the crganization meets the

3 requirements of this chapter for recognition.

4 “ (c) Recognition of a labor organization shall not—

5 “ (1) preclude an employee, regardless of whether

6 the employee is in a unit of exclusive recognition, from

7 exercising grievance or appellate rights established by

8 law or regulation or from choosing the employee’s own

9 representative in a grievance or appellate action’ ex-

10 cept when the grievance or appeal is covered by and

11 pursued under a negotiated procedure as provided in

12 section 7221 of this title;

13 “ (2) preclude or restrict consultations and dealings

14 between an agency and a veterans organization with re-

15 spect to matters of particular interest to employees in

16 connection with veterans preference; or

17 “  (3) preclude an agency from consulting or deal-

18 ing with a religious, social, fraternal, professional, or

19 otiier lawful association not qualified as a laboK^rga-

20 nization with respect to matters or policies which involve

21 individual members of the association or are of particu-

22 l̂ ir applicability to it or its members.

23 Consultations and dealings under paragraph (8) shall not

24 assume the character of formal consultation on matters of

25 general employee-management policy covering employees in
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1 that unit or extend to areas where recognition of the interests

2 of one employee group may result in discrimination against

3 or injury to the interest of other employees.

4 “ § 7213. National consultation rights

5 “ (a) An agency shall accord national consultation

6 rights to a labor organization which qualifies under criteria

7 established by the Authority as the representative of a

8 substantial number of employees of the agency. National
9 consultation rights shall not be accorded for any unit if a

10 labor organization already holds exclusive recognition at the

11 national level for that unit. The granting of national consulta-

12 tion rights shall not preclude an agency from appropriate

13 dealings at the national level with other organizations on 

j4 matters affecting their members. An agency shall terminate

15 national consultation rights if the labor organization ceases to

16 qualify under the established criteria.

17 “  (b) If a labor organization has been accorded national

18 consultation rights, the agency shall notify representatives of

19 such organization of proposed substantive changes in person-

20 nel policies that affect employees such organization represents

21 and provide an opportunity for such organization to comment

22 on the proposed changes. Such organization may suggest

23 changes in the agency’s personnel policies and have its views

24 carefully considered. Representatives of such organization

25 may consult, at reasonable times, with appropriate officials
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1 on personnel policy matters and may, at all times, present in

2 writing the organization’s views on such matters. An agency

3 is not required to consult with any such organization on any

4 matter on which it would not be required to negotiate if the

5 organization were entitled to exclusive recognition.

6 “  (c) Any question with respect to the eligibility of a

7 labor organization for national consultation rights may be

8 referred to the Authority for decision.

9 “ § 7214. Exclusive recognition

10 “  (a) An agency shall accord exclusive recognition to

11 a labor organization if the organization has been selected

12 as the representative, in a secret ballot election, by a major-

13 ity of the employees in an appropriate unit who cast valid

14 ballots in the election.

15 “ (b) A unit may be established on an agency, plant, 

Ig installation, craft, functional, or other basis which wUl as-

17 sure a clear and identifiable community of interest among

18 the employees concerned and will promote effective dealings

19 and efficiency in the agency’s operations. A unit shall not

20 be established solely on the basis of the extent to which em-
»

21 ployees in the proposed unit have organized, nor shall a unit

22 be established if it includes—

23 “ (1) except as provided in section 701 (b) (1) of

24 the Civil Service Reform Act of 1978, any manage-

25 ment official, confidential employee, or supervisor;
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1 “ (2) an employee engaged in Federal personnel

2 work in other than a purely clerical capacity; or

3 “ (3) both professional and nonprofessional em-

4 ployees, unless a majority of the professional employees

5 vote for inclusion in the unit.

6 Any question with respect to the appropriate unit may be

7 referred to the Authority for decision.

8 “ (c) All elections shall be conducted under the super-

9 vision of the Authority or persons designated by the Author-

10 ity and shall be by secret ballot. Employees eligible to vote

11 shall be provided the opportunity to choose the labor organi-

12 zation they wish to represent them from among those on the

13 ballot and, except in the case of an election described in para-

14 graph (4), the opportunity to choose not to be represented

15 by a labor organization. Elections may be hdd to determine

16 whether a labor organization should—

17 “ (1) be recognized as the exclusive representative

18 of employees in a unit;

19 “  (2) replace another labor orgainizatidn as the ex-

20 elusive representative;

21 “ (^) cease to be the exclusive representative;

22 “  (4) be recognized as the exclusive represenifcative

23 of employees in a unit composed of employees in units

24 currently represented by that labor organization or con-

25 tinue to be recognized in the existing separate units.
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1 An election need not be held to detemine whether an organi-

2 zation should become, or continue to be recognized as, the

3 exclusive representative of the employees in any unit, or

4 subdivision thereof, during the 12-monih period after a valid

5 election has been held under this chapter with respect to such

6 unit.

7 “§ 7215. Representation rights and duties

8 “ (a) If a labor organization has been accorded exclusive

9 recognition, such organization shall be—

10 “ (1) the exclusive representative of employees in

11 the unit and is entitled to act for and negotiate agree-

12 ments covering all employees in the unit;

13 “  (2) responsible for representing the interests of all

14 employees in the unit without discrimination and without

15 regard to labor organization membership; and

16 “ (3) given the opportunity to be represented at for-

17 mal discussions between management and employees or

18 employee representatives concerning grievances, person-

19 nel policies and practices, or other matters affecting gen-

20 eral working conditions of employees in the unit.

21 “ (b) An agency and an exclusive representative shall

22 have a duty to negotiate in good faith and in exercising such

23 duty shall—
24 “ (1) approach the negotiations with a sincere re-

25 solve to reach an agreement;
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1 “ (2) be represented at the negotiations 'by appro-

2 priate representatives prepared to discuss and negotiate

3 on all negotiable matters;

4 “ (3) meet at such reasonable times and places as

5 may be necessary; and

6 “ (4) execute upon request of the agency or the

7 organization a written document embodying the terms of,

8 and take such steps as are necessary to implement, any

9 agreement which is reached.

10 “  (c) An agency and an exclusive repr^entative shall,

11 through appropriate representatives, negotiate in good faith

12 as prescribed under subsection (b) of this section with re-

13 spect to personnel policies and practices and matters affecting 

working conditions but only to the extent appropriate under

15 laws and regulations, including policies which—

16 “ (1) are set forth in the Federal Personnel Manual, 

1”̂ “  (2) consist of published agency policies and regu-

18 lations for which a compelling need exists (as deter-

19 mined under criteria established by the Authority) and

20 which are issued at the agency headquarters level or at

21 the level of a primary national subdivision, or

22 “  (3) are set forth in a national or other controlling

23 agreement entered into by a higher unit of the agency.

24 In addition, such organization and the agency may deter-
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1 mine appropriate techniques, consistent \̂ ith section 72'22 of

2 this title, to assist in any negotiation.

3 “ (d) In prescribing regulations relating to personnel

4 policies and practices and working conditions, an agency shall

5 give due regard to the obligation to negotiate imposed by this

6 section, except that such obligation does not include an obliga-

7 tion to negotiate with respect to matters concerning the num-

8 ber of employees in an agency, the numbers, types, and

9 grades of positions or employees assigned to an organiza-

10 tional unit, work project or tour of duty, or the technology

11 of performing the agency’s work. The preceding sentence

12 shall not preclude the parties from negotiating agreements

13 providing appropriate arrangements for employees adversely

14 affected by the impact of realignment of work forces or tech-

15 nological change.

16 “ (e) (1) If, in connection with negotiations, an issue

17 develops as to whether a proposal is negotiable under this

18 chapter or any other applicable law, regulations, or control-

19 ling agreement, it shall be resolved as follows:

20 “ (-A-) An issue which involves interpretation of a

21 controlling agreement at a higher agency l̂ vel is re-

22 solved under the procedures of the controlling agreement,

23 or, if none, under regulations prescribed by the agency.

24 “ (B) An issue not described in paragraph (1)
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1 which arises at a local level may be refeired by either

2 party to the head of the agency for determination.

3 “  (2) An agency head’s determination under paragraph

4 (1) concerning the interpretation of the agency’s regulations

5 with respect to a proposal shall be final.

6 “ (3) A labor organization may appeal to the Authority

7 from a decision under paragraph (1) if it—

8 “  (A.) disagrees with an agency head’s determina-

9 tion that a proposal is not negotiable under this chapter

10 or any other applicable law or regulation of appropriate

11 authority outside the agency, or

12 “  (B) believes that an agency’s regulations, as inter-

13 preted by the agency head, are in violation of this chap-

14 ter or any other applicable law or regulation of appro-

15 priate authority outside the agency, or are not otherwise

16 applicable to bar negotiations under subsection (c) of

17 this section.

18 “§ 7216. Unfair labor practices

19 “ (a) It shall be an unfair labor practice for an agency—

20 “  {1) to interfere with, restrain, or coerce an em-

21 ployee in connection with the exercise of rights assured

22 by this chapter ;

23 “  (2) to encourage or discourage membership in any

24 labor organization by discrimination in regard to hiring,

25 tenure, promotion, or other conditions of employment;
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1 “ (3) to sponsor, control, or otherwise assist any

2 labor organization, unless sucli assistance consists of

3 furnishing customary and routine services and facilities—

4 “  (A) in a manner consistent with the best in-

5 terest of the agency, its employees, and the organiza-

6 tion, and

7 “ (B) on an impartial basis to organizations (if

8 . any) having equivalent status;

9 “  (4) to discipline or otherwise discriminate against

10 an employee because the employee has filed a complaint,

11 affidavit, petition, or given any information or testimony,

12 under the provisions of this chapter;

13 “  (5) to refuse to accord appropriate recognition to

14 a labor organization qualified for such recognition; or

“  (6) to refuse to consult or negotiate in good faith

16 with a labor organization as required by this chapter:

17 Provided, That nothing in this chapter shall be construed

18 as requiring an agency to negotiate with any labor or-

19 ganization certified after the enactment of the Act until

20 such labor organization has been determined by means of

21 a secret ballot election conducted in accordance with the

22 provisions of this chapter. This proviso shall not be con-

23 strued to bar a consolidation of units without an election.

24 “ (b) It shall be an unfair labor practice for a labor

25 organization—
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1 “ (1) to interfere with, restrain, or coerce an em-

2 ployee in connection with the exercise of the rights

3 assured by this chapter;

4 “ (2) to cause or attempt to cause an agency to

5 coerce an employee in the exercise of rights under this

6 chapter;

7 “ (3) to coerce or attempt to coerce an employee, or

8 to discipline, fine or take other economic sanction against

9 a member of the labor organization, as punishment or re-

10 prisal or for the purpose of hindering or impeding work

11 performance, productivity, or the discharge of duties of

12 such employee;
13 » ( 4 ) t o -

14 (-A.) call, or participate in, a strike, work

15 , stoppage, slowdown, or picketing of an agency in 

IG a labor-management dispute if such picketing inter- 

1”̂ feres or reasonably threatens to interfere with an

18 agency’s operations, or

19 (B) condone any activity described in sub-

20 paragraph (A) by failing to take a/Ction to prevent

21 or stop it;

22 “ (5) to discriminate against an employee with re-

23 gard to the terms or conditions of membership in the

24 organization because of race, color, religion, national ori-

25 gin, sex, age, or handicapping condition; or
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1 “ (6) to refuse to consult or negotiate in good feith

2 "witli an agency as required by this chapter.

3 “  (c) It shall be an unfair labor practice for a labor or-

4 ganization which is accorded exclusive recognition to deny

5 membership to an employee in an appropriate unit unless

6 suoh denial is for failure to meet reasonable occupational

7 standards uniformly required for admission or for failure

8 to tender initiation fees and dues uniformly required as a

9 condition of acquiring and retaining membership. This sub-

10 section shall not preclude a labor organization from enforcing

11 discipline in accordance with procedures under its constitu-

12 tion or bylaws which conform to the requirements of this

13 cha,pter.

14 “ (d) Issues which can properly be raised under an ap-

15 peals procedure may not be raised as unfair labor practices

16 prohibited under this section. Except for matters wherein,

17 under sections 7221 (e) and (f) of this title, an employee

18 has an option of using the negotiated grievance procedure or

19 an appeals procedure, issues which can be raised under a

20 grievance procedure may, in the discretion of the aggrieved

21 party, be raised under that procedure or as an unfair labor

22 practice under this section, but not under both procedures.

23 Appeals or grievance decisions shall not be construed as

24 unfair labor practice decisions under this chapter nor as a

25 precedent for such decisions. All complaints of unfair labor

5 0 -9 5 2  0 7 9 - 3 9
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1 practices prohibited under this section that cannot be resolved

2 by the parties shall be filed with the Authority.

3 “ (e) Any question with respect to whether an issue can

4 properly be raised under an appeals procedure shall be

5 referred for resolution to the agency responsible for final

6 decisions i*elating to those issues.

7 “ (f) (1) Any employee or agency adversely affected

8 or aggrieved by a final order or decision of the Authority

9 with respect to a matter raised as an unfair labor practice

10 under this section, or with respect to an exception filed to

11 any arbitrator’s award under section 7221 (j) of this title

12 which involves an unfair labor practice complain't, may ob-

13 tain judicial review of such an order or dedsion.

14 “ (2) In review of a final decision or order under para-

15 graph (1), the agency or the labor organization involved

16 in the unfair labor practice complaint shall be the named re-

17 spondent, except that the Authority shall have the right to

18 appear in the court proceeding if it determines, in its sole

19 discretion, that the appeal may raise questions of substan-

20 tial interest to it. Except as provided in section 518 of title

21 28, relating to litigation before the Supreme Court, attorneys

22 designated by the Authority may appear for the Authority,

23 and represent the Authority in, any civil action brought in

24 connection with any function carried out by the Authority

25 pursuant to this title or as otherwise authorized by law.
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1 “ (3) A petition to review a final order or decision of

2 the Authority shall be filed in the Court of Claims or a

3 United States Court of Appeals as provided m chapters 91

4 and 158, respectively, of title 28 and shall be filed within

5 30 days after the date the petitioner received notice of the

6 final decision or order of the Board.

7 “ (4) The court shall review the administrative record

8 for the purpose of determining whether the findings were

9 arbitrary or capricious, and not in accordance with law, and

10 whether the procedures required by statutes and regulations

11 were followed. The findings of the Authority are conclusive

12 if supported by substantial evidence in the administrative

13 record. If the court determines that further evidence is nec-

14 essary, it shall remand the case to the Authority which,

15 after such further proceedings as may be required, may

16 modify its findings, and shall file with the court the record

17 of such proceedings. The findings of the Authority are con-

18 elusive if supported by substantial evidence in the administra-

19 tive records as supplemented.

20 “ (g) The expression of any personal views, argument,

21 opinion, or the making of any statement shall not (i) consti-

22 tute or be evidence of an unfair labor practice under any of

23 the provisions of this chapter, or (ii) constitute grounds for,

24 or evidence justifying, setting aside the results of any election

25 conducted under any provisions of this chapter, if such ex-



586

200

1 pression contains no threat of reprisal or force or promise of

2 benefit or undue coercive conditions.

3 “§ 7217. Standards of conduct for labor organizations

4  “  (a) An agency shall only accord recognition to a labor

5 organization that is free from corrupt influences and influ-

6 ences opposed to basic democratic principles. Except as pro-

7 vided in subsection (b) of this section, an organization is not

8 required to prove that it is free from such influences if it is

9 subject to governing requirements adopted by the organiza-

10 tion or by a national or international labor organization or

11 federation of labor organizations with which it is affiliated,

12 or in which it participates, containing explicit and detailed

13 provisions to which it subscribes calling for—

14 “  (1) the maintenance of democratic procedures and

15 practices, including provisions for periodic elections to be

16 conducted subject to recognized safeguards and provi-

17 sions defining and securing the right of individual mem-

18 hers to participate in the affairs of the organization, to

19 receive feir and equal timtment under the governing

20 rules of the organization, and to receive fair process in

21 disciplinary proceedings;

22 “  (2) the exclusion from oflSce in the organization of

23 persons affiliated with communist or other totalitarian

24 movements and persons identified with corrupt influences;
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1 “ (3) the prohibition of business or financial interests

2 on the part of organization ofiicers and agents which con-

3 flict with their duty to the organization and its members;

4 and

5 “ (4) the maintenance of fiscal integrity in the con-

6 duct of the affairs of the organization, including provi-

7 sions for accounting and financial controls and regular

8 financial reports or summaries to be made available to

9 members.

10 “ (b) Notwithstanding the fact that a labor organization

11 has adopted or subscribed to standards of conduct as provided

12 in subsection (a) of this section, the organization is required

13 to furnish evidence of its freedom from corrupt influences or

14 influences opposed to basic democratic principles if there is

15 reasonable cause to believe that—

16 “ (1) the organization has been suspended or ex-

17 peUed from, or is subject to other sanction, by a parent

18 labor organization, or federation of organizations with

19 which it had been afiiliated, because it has demonstrated

20 an unwillingness or inability to comply with governing

21 requirements comparable in purpose to those required by

22 subsection (a) of this section; or
23 “ (2) the organization is in fact subject to influences

24 that would preclude recognition under this chapter.
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1 “  (c) A labor organization which has or seeks recogni-

2 tion as a representative of employees under this chapter

3 shall file financial and other reports with the Assistant Sec-

4 retaiy, provide for bonding of officials and employees of the

5 organization, and comply with trusteeship and election

6 standards.

7 “ (d) The Assistant Secretary shall prescribe such regu-

8 lations as are necessary to carry out the purposes of this

9 section. Such regulations shall conform generally to the

10 principles applied to labor organizations in the private sec-

11 tor. Complaints of violations of this section shall be filed

12 with the Assistant Secretary. In any matter arising under

13 this section, the Assistant Secretary may require a labor

14 organization to cease and desist from violations of this section

15 and require it to take such action as he considers appropri-

16 ate to carry out the policies of this section.

17 “ (e) Any labor organization which by omission or

18 commission has willfully and intentionally violated section

19 7216(b) (4) (B) shall upon an appropriate finding by the

20 Authority, of such violation, have its exclusive recognition

21 status revoked and it shall cease immediately to be legally

22 entitled and obligated to represent employees in the unit.

23 “ § 7218. Basic provisions of agreements

24 “  (a) Each agreement between an agency and a labor

25 organization shall provide the following:
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1 “ {1) In the administration of all matters covered

2 by the agreement, officials and employees shall be gov-

3 erned by—

4 “ (-A-) existing or future laws and the regula-

5 tions of appropriate authorities, including policies

6 which are set forth in the Federal Personnel

7 Manual,

8 “ (B) published agency policies and regula-

9 tions in existence at the time the agreement was

10 approved, and

11 “ (C) subsequently published agency policies

12 and regulations required by law or by the regula-

13 tions of appropriate authorities, or authorized by

14 the terms of a controlling agreement at a higher

15 agency level.
l(j “ (2) Management officials of the agency shall re-

17 tain the right to determine the mission, budget, organi-

18 zation, and internal security practices of the agency,

19 and the right, in accordance with applicable laws and

20 regulations, to—
21 “ (A) direct employees of the agency;

22 “ (B) hire, promote, transfer, assign, and re-

23 tain employees in positions within the agency, and

24 to suspend, demote, discharge, or take other dis-

25 ciplinary action against employees;
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1 “ (C) relieve employees from duties because of

2 lack of work or for other legitimate reasons;

3 “  (D) maintain the efficiency of the Government

4  operations entrusted to such officials;

5 “ (E) determine the methods, means, and per-

6 sonnel by which such operations are to be conducted;

7 and

8 “ (F) take such actions as may be necessary

9 to cany out the mission of the agency in situations

10 of emergency.

11 “ (b) Nothing in subsection (a) of this section shall

12 preclude the parties from negotiating—

13 “ (1) procedures which management wiU observe in

14 exercising its authority to decide or act in matters re-

15 served under such subsection; or

16 “ (2) appropriate arrangements for employees ad-

17 versely affected by the impact of management’s exercis-

18 ing its authority to decide or act in matters reserved un-

19 der such subsection,

20 except that such negotiations shall not unreasonably delay

21 the exercise by management of its authority to decide or act,

22 and such procedures and arrangements shall be consistent

23 with the provisions of any law or regulation described in

24 7215 (c) of this title, and shall not have the effect of negatr

25 ing the authority reserved under subsection (a),
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1 Nothing in the agreement shall require an em-

2 ployee to become or to remain a member of a labor organiza-

3 tion or to pay money to the organization except pursuant to

4 a voluntaiy, written authorization by a member for the pay-

5 ment of dues through payroill deductions.

6 (d) The requirements of this section shall be expressly

7 stated in the initial or basic agi’eement and apply to all sup-

8 plemental, implementing, subsidiary, or informal agreements

9 between the agency and the organization.

10 “§ 7219. Approval of agreements

11 “ An agreement with a labor organization as the ex-

12 elusive representative of employees in a unit is subject to the

13 approval of the head of the agency or his designee. An agree-

14 ment shall be approved within 45 days from the date of its

15 execution if it conforms to this chapter and other applicable

16 laws, existing published agency policies and regulations (un-

17 less the agency has granted an exception to a policy or reg-

18 ulation), and regulations of other appropriate authorities. An

19 agreement which has not been approved or disapproved

20 within 45 days from the date of its execution shall go into ef-

21 feet without the required approval of the agency head and

22 shall be binding on the parties subject to the provisions of

23 this chapter, other applicable laws, and the regulations of

24 appropriate authorities outside the agency. A local agreement

25 subject to a national or other controlling agreement at a
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1 higher level shall be approved under the procedures of the

2 controlling agreement, or, if none, under agency regulations.

3 “ SUBCHAPTER III-GRIEVANCES AND

4 IMPASSES

5 “§ 7221. Grievance procedures

6 “  (a) An agreement between an agency and a labor or-

7 ganization which has been accorded exclusive recognition

8 shall provide a procedure, applicable only to the unit, for the

9 consideration of grievances. Subject to the provisions of sub-

10 section (d) of this section and to the extent not contrary to

11 any law, the coverage and scope of the procedure shall be

12 negotiated by the parties to the agreement. Except as other-

13 wise provided in this section, such procedure shall be the

14 exclusive procedure available to the parties and the employees

15 in the unit for resolving grievances which fall within its

16 coverage.

17 “  (b) Any employee or group of employees in the unit

18 may present grievances falling within the coverage of the

19 negotiated grievance procedure to the agency and have them

20 adjusted without the intervention of the exclusive represenfr-

21 ative if the adjustment is not inconsistent with the term of

22 the agreement and the exclusive representative has been

23 ^ven an opportunity to be present at the adjustment.

24 “ (c) A negotiated grievance procedure shall provide for

25 arbitration as the final step of the procedure. Arbitration may
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1 be invoked only by the agency or the exdusive representa-

2 tive. Except as provided in subsection (g) of this section, the

3 procedure must also provide that the arbitrator is empowered

4 to resolve questions as to whether or not any grievance is

5 on a matter subject to arbitration under the agreement.

6 “ (d) A negotiated grievance procedure may cover any

7 matter within the authority of an agency if not inconsistent

8 with the provisions of this chapter, except that it may not

9 include matters involving examination, certification and ap- 

.10 pointment, suitability, classification, political activities, retire-

11 ment, life and health insurance, national security, or the Fair

12 Labor Standards Act of 1938 (29 U.S.C. 201 et seq.).

13 “ (e) Matters covered under sections 4303 and 7512 of

14 this title which also fall within the coverage of the negotiated

15 grievance procedure may, in the discretion of the aggrieved

16 employee, be raised either under the appellate procedures of

17 section 7701 of this title or under the negotiated grievance

18 procedure, but not both. Similar matters which arise under

19 other personnel systems applicable to employees covered by

20 this chapter may, in the discretion of the aggrieved employee,

21 be raised either under the appellate procedures, if any, appli-

22 cable to those matters, or under the negotiated grievance pro-

23 cedure, but not both. An employee shall be deemed to have

24 exercised his option under this subsection to raise a matter

25 either under the applicable appellate procedures or under the
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1 negotiated grievance procedure at such time as the employee

2 timely files a notice of appeal under the applicable appellate

3 procedures or timely files a grievance in writing in accord-

4 ance with the provisions of the parties’ negotiated grievance

5 procedure, whichever event occurs first.

6 “  (f) An aggrieved employee affected by a prohibited per-

7 sonnel practice under section 2302 (b) (1) of this title which

8 also falls under the coverage of the negotiated grievance pro-

9 cedure may raise the matter under a statutory procedure or

10 the negotiated procedure, but not both. An employee shall be

11 deemed to have exercised his option unde>- this subsection to

12 raise the matter under either a statutoiy procedure or the

13 negotiated procedure at such time as the employee timely

14 initiates an action under the applicable statutory procedure or

15 timely files a grievance in writing, in accordance with the

16 provisions of the parties’ negotiated procedure, whichever

17 event occurs first. Selection of the negotiated procedure in

18 no manner prejudices the right of an aggrieved employee to

19 request the Merit Systems Protection Board to review the

20 final decision pursuant to subsections (h) and (i) of sec-

21 tion 7701 of this title in the case of any personnel action

22 that oould have been appealed to the Board, or, where ap-

23 plicable, to request the Equal Employment Opportunity

24 Commission to review a final decision in any other matter

25 involving a complaint of discrimination of the type prohibited
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1 by any law administered by the Equal Employment Oppor-

2 tunity Commission.

3 “ (g) Any question that cannot be resolved by the parties

4 as to whether or not a grievance is on a matter excepted by

5 subsection (d) of this section shall be referred for resolution

6 to the agency responsible for final decisions relating to those

7 matters.

8 “ (h) In matters covered under sections 4303 and 7512

9 of this tide which have been raised under the negotiated

10 grievance procedure in accordance with the provisions of

11 subsection (e) of this section, an arbitrator shall be governed

12 by the provisions of section 4808(f) or 7701(d) of this

13 title, as applicable.

14 “ (i) Allocation of the costs of the arbitrator shall be

15 governed by the collective-bargaining agreement. The col-

16 lective-bargaaning agreement may require payment by the

17 agency which is a losing party to a proceeding before the

18 arbitrator of reasonable attorney fees incurred by an em-

19 ployee who is the prevailing party if the arbitrator deter-

20 mines that payment is warranted on the grounds that the

21 agency’s action was taken in bad faith. If an employee is the

22 prevailing party and the arbitrator’s decision is based on a

23 finding of discrimination prohibited by any law referred to

24 in section 7701 (h) of this title, attorney fees also may be

25 awarded and shall be governed by the standards applicable
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1 under the Civil Rights Act of 1964, as amended (42

2 U.S.C. 2000e-5 (k ) ).

3 “ (j ) Either party may file exceptions to any arbitrator’s

4 award with the Authority, except that no exceptions may be

5 filed to awards concerning matters covered under subsection

6 (e) of this section. The Authority shall sustain a challenge

7 to an arbitrator’s award only on grounds that the award

8 violates applicable law, appropriate regulation, or other

9 grounds similar to those applied by Federal courts in private

10 sector labor-management relations. Decisions of the Author-

11 ity on exceptions to arbitration awards shall be final, except

12 for the right of an aggrieved employee under subsection (f)

13 of this section and under section 7216(f) of the title. The

14 Authority may award attorney fees to an employee who is

15 the prevailing party to an exception filed under this subsec-

16 tion, but only if it determines that pa3nnent by the agency is

17 warranted on the grounds that the agency’s action was taken

18 in bad faith.

19 “ (k) In matters covered under sections 4303 and 7512

20 of this title which have been raised under the provisions of

21 the negotiated grievance procedure in accordance with the

22 provisions of subsection (e) of this section, the provisions of

23 section 7702 of this title pertaining to judicial review shall

24 apply to the award of an arbitrator in the same manner and

25 under the same conditions as if the matter had been decided
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1 by the Merit Systems Protection Board. In matters similar

2 to those covered under sections 4303 and 7512 which arise

3 under other personnel systems and wliich an aggrieved em-

4 ployee has raised under the negotiated grievance procedure,

5 judicial review of an arbitrator’s award may be obtained in

6 the same manner and on the same basis as could be obtained

7 of a final decision in such matters raised under applicable

8 appellate procedures.

9 “ §7222. Federal Service Impasses Panel; negotiation im-

10 passes

11 “ (a) (1) There is established within the Authority, as

12 a distinct organizational entity, the Federal Service Impasses

13 Panel. The Panel is composed of the Chairman, and an even

14 number of other members, appointed by the President solely

15 on the basis of fitness to perform the duties and functions of

16 the Ofiice, from among individuals who are familiar with

17 Government operations and knowledgeable in labor-manage-

18 ment relations. No employee (as defined under section 2105

19 of this title) shall be appointed to serve as a member of the

20 Panel.

21 “  (2) At the time the members of the Panel (other than

22 the Chairman) are first appointed, half shall be appointed for

23 a term of 1 year and half for the term of 3 years. An individ-

24 ual appointed to serve as the Chairman shall serve for a term

25 of 5 years. A successor of any member shall be appointed for
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1 terms of 5 years, except that an individual chosen to fill a

2 vacancy shall be appointed for the unexpired terai of the

3 member whom such individual replaces. Any member of the

4 Panel may be removed by the President.

5 “ (3) The Panel may appoint an executive secretary and

6 such other employees as it may from time to time find neces-

7 saiy for the proper performance of its duties. Each member

8 of the Panel is entitled to pay at a rate equal to the daily

9 equivalent of the maximum annual rate of basic pay cur-

10 rently paid, from time to time, under the General Schedule

11 for each day the member is engaged in the performance of

12 official business on the work of the Panel, including travel-

13 time, and is entitled to travel expenses and a per diem allow- 

2  ̂ ance under section 5703 of this title.

“ (b) Upon request, the Federal Mediation and Concilia- 

tion Service shall provide services and assistance to agencies

27 and labor organizations in the resolution of negotiation

18 impasses.

“ (c) If voluntary arrangements, including the services

20 of the Federal Mediation and Conciliation Service or other

21 third-party mediation fail to resolve a negotiation impasse,

22 either party may request the Panel to consider the matter.

23 “ (d) The Panel or its designee shall promptly investi-

24 gate any impasse presented to it under subsection (c) of this

25 section. The Panel shall consider the matter and shall either
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1 recommend procedures to the parties for the resolution of the

2 impasse or assist the paities in arrivmg at a settlement

3 through such methods and procedures, including fact finding

4 and recommendations, as it may find appropriate to accom-

5 plish the purposes of this section. Arbitration, or third-party

6 fact finding with recommendations to assist in the resolution

7 of an impasse, may be used by the parties only when au-

8 thorized or directed by the Panel. If the parties do not arrive

9 at a settlement, the Panel may hold hearings, compel under

10 section 7234 of this title the attendance of witnesses and the

11 production of documents, and take whatever action is noces-

12 sary and not inconsistent with the provisions of this chapter

13 to resolve the impasse. Notice of any final action of the Panel

14 shall be promptly served upon the parties and such action

15 shall be binding upon them during the term of the agreement

16 unless the parties mutually agi’ee otherwise.

17 “ SUBCHAPTBR IV—ADMINISTRATIVE AND

18 OTHER PROVISIONS

19 “§ 7231. Allotmentis to representatives

20 “ (a) If, pursuant to an agreement negotiated in accord-

21 ance with the provisions of this chapter, an agency has re-

22 ceived from an employee in a unit of exclusive recognition a

23 written assignment which authorizes the agency to deduct

24 from the wages of such employee amounts for the payment of

25 regular and periodic dues of the exclusive representative for
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1 such unit, such assignment shall be honored. Except as

2 required under subsection (b) of this section, any such as-

3 signment shall be revocable at stated intervals of not more

4 than 6 months.

5 “  (b) An allotment for the deduction of labor organiza-

6 tion dues tenninates when—

7 “ (1) the dues withholding agreement between the

8 agency and the exclusive representative is terminated

9 or ceases to be applicable to the employee; or

10 “ (2) the employee has been suspended or expelled

11 from the labor organization which is the exclusive

12 representative.

13 “ §7232. Use of official time

14 “ Solicitation of membership or dues and other internal

15 business of a labor organization shall be conducted during

16 the nonduty houiis of the employees concerned. Employees

17 who represent a recognized labor organization shall not be

18 on official time when negotiating an agreement with agency

19 management, except that the negotiating parties may agree

20 to arrangements which provide that the agency will author-

21 ize a reasonable number of such employees (not normally

22 in excess of the number of management representatives) to

23 negotiate on official time for up to 40 hours, or up to one-haOf

24 the time spent in negotiations during regular working hours.
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1 7233. Remedial actions

2 “ If it is determined by appropriate authority, includ-

3 ing an arbitrator, that certain action will carry out the poli-

4 cies of this chapter, such action may be directed by the ap-

5 propraate authority if consistent with law, including section

6 5596 of this title.

7 “ §7234. Subpenas

8 “ (a) Any member of the Authority, including the Gen-

9 eral Counsel, any member of the Panel, and any employee

10 of the Authority designated by the Authority may—

11 “ (1) issue subpenas requiring the attendance and

12 testimony of witnesses and the production of documen-

13 tary or other evidence from any place in the United

14 States or any territory or possession thereof, the Com-

15 monwealth of Puerto Rico, or the District of Columbia,

16 except that no subpena shall be issued under this sec-

17 tion which requires the disclosure of intramanagement

18 guidance, advice, counsel, or training within an agency

19 or between an agency and the Office of Persormel Man-

20 agement; and

21 “ (2) administer oaths, take or order the taking of

22 depositions, order responses to written inten-ogatories,

23 examine witnesses, and receive evidence.

24 “ (b) In the case of contumacy or failure to obey a sub-

25 pena issued under subsection (a) (1), the United States
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1 district court for the judicial district in which the person to

2 "Whom the subpena is addressed resides or is served may issue

3 an order requiring such person to appear at any designated

4  place to testify or to produce documentary or other evidence.

5 Any failure to obey the order of the court may be punished

6 by the court as a contempt thereof.

7 “ (c) Witnesses (whether appearing voluntarily or un-

8 der subpena) shall be paid the same fee and mileage allow-

9 ances which are paid subpenaed witnesses in the courts of

10 the United States.

11 “ §7235. Regulations

12 “'The Authority, including the General Counsel and the

13 Panel, and the Federal Mediation and Conciliation Service

14 shall each prescribe rules and regulations to carry out the

15 provisions of this chaipter applicable to them. Unless other-

16 wise specifioally provided in this chapter, the provisions of

17 subchapter II of chapter 5 of this title shall be applicable to

18 the issuance, revision, or repeal of any such rule or regnla-

19 tion.” .

20 (b) (1) The amendments made by subsection (a) shall

21 not preclude—

22 (A) the renewal or continuation of an exclusive

23 recognition, certification of a representative, or a lawful

24 agreement between an agency and a representative of its
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1 employees entered into before the effective date of this

2 section; or

3 • (B) the renewal, continuation, or initial according

4 of recognition for units of management officials or super-

5 visors represented by labor organizations which his-

6 torically or traditionally represent management officials

7 or supervisors in private industry and which hold ex-

8 elusive recognition for units of such officials or super-

9 visors in any agency on the effective date of this section,

10 (2) Policies, regulations, and procedures established, and

11 decisions issued, under Executive Order Numbered 11491,

12 or under the provision of any related Executive order in

13 effect on the effective date of this section, shall remain in

14 full force and effect until revised or revoked by Executive

15 order or statute, or unless superseded by appropriate deci-

16 sion or regulation of the Federal Labor Relations Authority.

17 (c) Any term of office of any m«mber of the Federal

18 Labor Relations Authority and the General Counsel of the

19 Federal Labor Relations Authority serving on the effective

20 date of this section shall continue in effect until such time as

21 such term would expire under Reorganization Plan Num-

22 bered 2 of 1978, and upon expiration of such term, appoint-

23 ments to such office shall be made under section 7203 of title

24 5, United States Code. Any term of office of any member of

25 the Federal Service Impasses Panel serving on the effective
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1 date of this section shall continue in effect until such time as

2 members of the Panel are appointed pursuant to section

3 7222 of title 5, United States Code.

4 (d) There are hereby authorized to be appropriated

5 such sums as may be necessary to carry out the functions and

6 purposes of this section.

7 (e) The table of chapters for subpart F of part III of

8 title 5, United States Code, is amended by adding after the

9 item relating to chapter 71 the following new item:
“72. Federal Service Labor-Management Relations____________  7201”.

10 (f) Section 5315 of title 5, United States Code, is

11 amended by adding at the end thereof the following new

12 paragraph:

13 “ (124) Chairperson, Federal Labor Relations Au-

14 thority.” .

15 (g) Section 5316 of title 5, United States Code, is

16 amended by adding at the end thereof the following new

17 paragraph:

18 ‘ ‘ (147) Members, Federal Labor Eelations Au-

19 thority (2).” .

20 (h) Section 2342 of title 28, United States Code, as

21 amended by section 206 of this Act, is amended—

22 (1) hy striking out “and” at the end of paragraph

23 (5),

24 (2) by striking out the period at the end of para-
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1 graph (G) and inserting in lieu thereof and” ; and

2 (3) by adding at the end thereof the following new

3 paragraph:

4 “ (7) all final orders of the Federal Labor Relations

5 Authority made reviewable by section 7216(f) of title

6 i>-” -

7 REMEDIAL AUTHORITY

8 Sec. 702. Section 5596 of title 5, United States Code,

9 is amended by striking out subsections (b) and (c) and in-

10 serting in lieu thereof the following:

11 “ (b) An employee of an agency who, on the basis of an

12 administi’ative deteimination or a timely appeal, is found by

13 appropriate authority to have suffered a withdrawal, reduc-

14 tion, or denial of all or part of the employee’s pay, allow-

15 ances, differentials, or other monetaiy or employment bene-

16 fits, or a denial of an increase in such pay, allowances, differ-

17 entials, or other monetary or employment benefits, which

18 would not have occmTed but for unjustified or unwarranted

19 action taken by the agency—

20 “ (1) is entitled, on correction of the action, to be

21 made whole for—

22 “ (A) all losses suffered less, in applicable cir-

23 cumstances, interim eaniings, and

24 “ (B) if appropriate, to reinstatement or restor-
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1 ation to the same or a substantially similar position.

2 or promotion to a higher level position; and

3 “ (2) for all purposes is deemed to have performed

4 service for the agency durmg the period of the unjustified

5 or unwarranted action except that—

6 “ (-A-) annual leave restored under this para-

7 graph which is in excess of the maximum leave ac-

8 cumulation permitted by law shall be credited to a

9 separate leave account for the employee and shall be

10 available for use by the employee within the time

11 limits prescribed by regulations of the Office of Per-

12 sonnel Management, and

13 “ (B) annual leave credited under subpara-

14 graph (A) of this paragraph but unused and still

15 available to the employee under regulations pre-

16 scribed by the Office of Personal Management shall

17 be included in the lump-sum payment under sec-

18 tion 5551 or 5552 (1) of this title but may not be

19 retained to the credit of the employee under section

20 5552 (2) of this title.

21 “ (c) For the purposes of this section—

22 “ (1) ‘unjustified or unwarranted action’ includes—

23 “ (A) any act of commission, either substan-

24 tive or procedural, which violates or improperly
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1 applies a provision of law, Executive order, regu-

2 lation, or collective bargaining agreement; and

3 “ (B) any act of omission, or failure to take

4 an action, or confer a benefit, which must be taken

5 or conferred under a nondiscretionary provision of

6 law. Executive order, regulation, or collective-bar-

7 gaining agreement;

8 “ (2) ‘administrative determination’ includes, but is

9 not limited to, a decision, award, or order issued by—

10 “ (A) a court having jurisdiction over the mat-

11 ter involved;

12 “ (B) the Office of Personal Management;

13 “ (C) the Merit Systems Protection Board;

14 “ (D) the Federal Labor Relations Authority;

15 “ (E) the Comptroller General of the United

16 States;

17 “ (E) the head of the employing agency or an

18 agency official to whom corrective action authority

19 is delegated; or

20 “ (G) an arbitrator under negotiated binding

21 arbitration agreement between a labor organization

22 and agency management;

23 “ (3) "appropriate authority’ includes, but is not

24 limited to—
25 “  (A) a court having jurisdiction;
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1 “ (B) the Office of Personnel Management;

2 “ (C) the Merit Systems Protection Board ;

3 the Federal Labor Relations Authority;

4 “ (E) tlie Comptroller General of the United

5 States;

6 ■ “ (F) the head of the employing agency or

7 agency official to whom corrective action authority

8 is delegated; or

9 “ (G) an arbitrator under a negotiated binding

10 arbitration agreement between a labor organization

11 and agency management.

12 “ (d) The provisions of this section shall not apply to

13 reclassification actions nor shall they authorize the setting

14 aside of an otherwise proper promotion by a selecting official

15 from a group of properly ranked and certified candidates. 

Ifi “ ipiie Office of Personnel Management shall pre-

17 scribe regulations to cany out this section. However, the 

1® regulations are not applicable to the Tennessee Valley Au- 

1® thority and its employees.” .

20 TITLE VIII—MISCELLANEOUS

21 SAVINGS PEOVISIONS

22 Sec. 801. (a) Except as provisions of this Act may 

2̂  govern, all Executive orders, rules, and regulations affecting

the Federal service shall continue in effect, according to their
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1 terms, until modified, terminated, superseded, or repealed by

2 the President, the Office of Personnel Management, the

3 Merit Systems Protection Board, the Equal Employment

4 Opportunity Commission, or the Federal Labor Relations

5 Authority as to matters within their respective jurisdictions.

6 (b) No provision of this Act shall affect any adminis- 

 ̂ trative proceedings pending at the time such provision takes

8 effect. Orders shall be issued in such proceedings and appeals

9 shall be taken therefrom as if this Act had not been enacted.

(c) No suit, action, or other proceeding lawfully corn

el menced by or against the Director of the OflSce of Personnel 

Management or the board members of the Merit Systems 

Protection Board, or officers or employees thereof in their 

official capacity or in relation to the discharge of their official

609
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duties, as in effect immediately before the effective date of 

this Act, shall abate by reason of enactment of this Act. Such 

suits, actions, or other proceedings shall be determined as if 

this Act had not been enacted.

AUTHOEIZATION OF APPEOPBIATlONS

Sec . 802. There are authorized to be appropriated, out 

of any moneys in the Treasury not otherwise appropriated, 

such sums as may be necessary to carry out the provisions of 

this Act.
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95t h CONGREISS
2d S e ssio n S. CON. RES. 110

IN THE SENATE OF THE UNITED STATES
O c t o b e r  10 (le g is la t iv e  day^ S e p te m b e r  28), 1978

Mr. R o b e r t  C. B y r d  submitted the following concurrcnt resolution; wliicli was 
considered and agi’eed to

CONCURRENT RESOLUTION
Directing the Secretaiy of the Senate to make corrections in the 

enrollment of S. 2640.

JL Resolved by the Senate (the House of Representatives

2 concurring). That in the enrollment of the bill (S. 2640),

3 to reform the civil service laws, the Secretary of the Senate

4 shall make the following corrections:

5 (1) 111 section 101(a), in the proposed section

6 2301 (h) (9) (A ) , insert “any” before “Jaw,” .

,7 (2) In section 101(a), in the proposed section

8 ,2301 (b) (9) (B ) , strike out “ or” the first place it

9 appears.

10 (Z) In section 101(a), in the pressed section

11 . .2302 (a) (2) (C), insert a eomma after “Courts” . ,
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1 (4) In section 101 (a), in lie proposed section

2 2302(b) (1) (C), strike out “by” and insert “under” .

3 (5) In section 101 (a), in the proposed section

4 2302 (b) (8) (A ) , strike out “law or” and insert “law

5 and” .

6 (6) In section 101(a), in the proposed section

7 2303 (a), insert a comma after “ such authority” and ia-

8 sert “  (A) ” after section 2302 (a) (2) ” .

9 (7) In section 101(a), in the proposed section

10 2303(b), insert “ such” before “a personnel action” .

11 (8) In section 101(a), in the proposed section

12 2805, strike out “  (78 Stat. ) .” and insert “ (78 Stat.

13 168; 50 IT.S.C. 831-835)

14 (9) In section 201(a), in the proposed section

15 1101, insert a comma after “official seal” and after “judi-

16 ciaUy noticed” .

17 (10) In section 201(a), in the proposed section

18 1103 (b) (2) (A ) , insert “ of this subsection” after “par-

19 agraph (1)” .

20 (11) In section 201 (b) (3), strike out “  (122) of

21 such title is amended to read as follows:” and insert “of

22 such title is amended by inserting after paragraph (121)

23 the following: ” .

24 (12) In section 202(a), in the proposed section

25 1205 (e), strike out “its” in paragraph (1) thereof, and
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1 strike out “paragraph” in paragraph (3) (B) thereof

2 and insert “subsection” .

3 (13) In section 202(a), in the proposed section

4 1206 (b) (1), strike out ‘law or” and insert “law and” ,

5 and strike out the comma after “ information” .

6 (14) In section 202(a), in the proposed section

7 1206(b) (3) (A),  strike out “ section” and insert “sub-

8 section” .

9 (15) In section 202(a), in the proposed section

10 1206(b) (5) (A) and (7), strike out “subparagraph”

11 and insert “paragraph” , strike out the comma after

12 “been” in paragraph (7).

13 (16) In section 202(a), in the proposed section 

M 1207 (a) (5), insert a comma after “date” .

15 (17) In section 202(a), in the proposed section

16 \1208(c), strike out “paragraph” and insert “sub-

17 section” .

18 (18) Li section 202(a), in the proposed section

19 1209 (b) , strike out “ action” and insert “actions” .

20 (19) In section 203(a), in the proposed section

21 4303 (f) (1), insert “ or manager” after “supervisor” .

22 (20) In section 205, in the proposed section 7701

23 (b) , strike out “ experienced appeals oflBcer” and insert

24 “employee experienced in hearing appeals” .

25 (21) In section 205, in the proposed section 7701,
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1 (e) (2), strike out “regulations” and insert “regu-
i

2 lation” .

3 (22) In section 205,̂  in the proposed section 7701

4 (g ) (1 ) .  insert “a” before “prohibited” .

5 (23) In section 205, in the proposed section 7701

6 (g) (2), strike out “ 706k” and insert “ 706 (k) ” .

7 (24) In section 205, in the proposed section 7701

8 (i) (2), strike out “the prior” each place it appears and

9 insert “ that” .

10 (25) In section 205, in the proposed section 7702,

11 insert “or applicant” after “employee” each place it

12 appears (other than the first place it appears in subsec-

13 tion (a) (1) and each place it appears in subsection

14 (d) (4) and (5 )) .

15 (26) In section 205, in the proposed section 7702

16 (a) (2) (A ) , strike out “ subsection (a) (1) (A) of this

17 section” and insert “paragraph (1) (A) of this sub-

18 section” .

19 (27) In section 205, in the proposed section 7702

20 (a) (2) (B ) , strike out “an” and insert “any”, and

21 strike out “ subsection (a) (1) (B) of this section” and

22 insert “paragraph (1) (B) of this subsection” .

23 (28) In section 205, in the proposed section 7702

24 (c ) , strike out “Commission” tiie fifth place it appears

25 and insert “Board” .
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5

1 (29) In section 205, in the proposed section 77Q2

2 (d) (1), strike out “section.” and insert “ subsection.” ,

3 and strike out “any Board” and insert “ the Board” .

4 (30) In section 205, in the proposed section 7702

5 (d) (3), strike out “ (1) ” and insert “ (2) ” , and insert

6 “ to the Board” after “subsection” .

7 (31) In section 205, in the proposed section 7702

8 (d) (5), strike out “ subsection” the third place it ap-

9 pears and insert “section” .

10 (32) In section 205, in the proposed section 77Q2

11 (e) (1), strike out “ an employee” and insert “ the em-

12 ployee” , insert “ to the same extent and” after “ civil

13 action” , and insert “ section” before “ 15 (c) ” .

14 (33) In section 205, in the proposed section 7702

15 (e ) (2 ) ,  insert a comma after “ If” ,

16 (34) In section 308 (d), redesignate the proposed

17 subsection (d) as subsection (e) .

18 (35) In section 308(g) (3), strike out “service”

19 and insert “ services” , and strike out “paragraph (1) ”

20 and insert “paragraph (2) ” .

21 (36) In section 402 (a), strike out “307 (a) ” and

22 insert “ 307 (b)

23 (37) In section 402(a), in the proposed section

24 3131, strike out “ (a) ” .
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(38) In section 402(a), in the proposed section 

2 3131(6) strike oiit ‘̂benefits” .

2 (39) In section 402(a), in the proposed section

3132 (a) (1) (B) , strike out “any positions” and all that 

g follows down through “ 2425)

g (40) In section 402 (a), in the proposed section

3132 (a) (2), strike out “  (other than” and all that fol- 

g lows down through “ title)

g (41) In section 402 (a), in the proposed section

JO 3132 (b) (3) (B) , strike out the comma after “law” .

(42) In section 402 (a), in the proposed section

3133 (a), strike out “odd” and insert “even” .

13 (43) In section 402(a), in the proposed section

14 3133 (c ) , strike out “subsection (b) ” and insert “sub-

15 section (a) ”.

16 (44) In section 402(a), in the proposed section

17 3135(a) (8), strike out “appointees” and insert “re-

18 served positions” .

19 (45) In section 404 (b), in the proposed section

20 3594 (c) (1) (B ) , strike out “higher” and insert “high-

21 est” .

22 (46) In section 405(a), in the proposed section

23 ‘ 4313 (4), insert “performance” before "quality” .

24 (47) In section 405(a), in the proposed section

25 4314(c) (3), strike out “ (2)”  and insert “ (1)” .
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j  (48) In section 413 (d), strike out '̂section 3393

2 (c) and (d) ”  and insert “ section 3393 (b ) - ( e ) ” .

3 (49) In section 601 (a), in the proposed section 

 ̂ 4703 (f) and (g ) , strike out “ section 7111” and insert

5 “ chapter 71” , and strike out “subsection (b)” and 

g insert “ subsection (a)

rj (50) In section 701, add at the end of the proposed

g section 7105(d) the following new sentence: “The

9 Authority may delegate to officers and employees ap- 

pointed under this subsection authority to perform such 

duties and make such expenditures as may be neces-

12 saiy.” , and strike out the last sentence in the proposed

13 section 7105 (e) (2).

1  ̂ (51) In section 701, in the proposed section 7105

15 (g) (2)> strike out “ section 7133” and insert “ section

16 7132” .
lY (52) In section 701, in the proposed section 7111

18 (b ) , insert “supervise or” before “ conduct” ,

jg (53) In section 701, in the proposed section 7114,

20 strike out “provisions negotiated by” in subsection (a)

21 (5) thereof and insert “procedures negotiated under” ,

22 and strike out “high” in subsection (c) (4) thereof arid

23 insert “higher” ,
24 (54) In section 701, in the proposed section 7117

25 (b) (1), strike out “matters” and insert/‘matter” .
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1 (55) In section 701, in the proposed section 7119

2 (c) (5) (A) (ii), insert “ the impasse” before

3 “ through” .

4 (56) In section 701, in the proposed section 7119

5 (c) (5) (B) (ii), strike out “section 7133” and insert

6 “section 7182” .

7 (57) In section 701, in the proposed section 7121

8 (d), strike out “ 7701 of this title” .

9 (58) In section 701, in the proposed section 7121

10 (f ) , strike out “section 7702” and insert “section

11 7703” .

12 (59) In section 701, insert “ or” at the end of the

13 proposed section 7122 (a) (1).

11 (60) In section 701, in the proposed section 7123

15 (d), strike out “or restrainmg order” and insert “ (in-

16 eluding a restraining order) ” .

17 (61) In section 703(a) (1), strike out “ section

18 312” and insert “section 310” .

19 (62) In section 703, redesignate paragraph (2)

20 of subsection (b) as subsection (c) (1), and redesignate

21 subsection (c) (1) as paragraph (2) of subsection

22 (c ) .

23 (63) In section 703 (a) (3), in the proposed sec-

24 tion 7211, strike out “ individual” and insert “ individ-

25 uaUy” .
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1 (64) In section 906(c) (2) (A), strike out the

2 period and insert the following: “and inserting in lieu

3 thereof ‘chapter’.” .

4 (65) In section 906(c) (4), insert a comma after

5 “Code” .

6 (66) In section 906(c) (5), strike out “ chapter

7 34” and insert “ chapter 33” .
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To the Congress of the United States:
I am transmitting to the Congress today a comprehensive program 

to reform the Federal Civil Service system. My proposals are intended 
to increase tlie government’s efficiency by placing new emphasis on the 
quality of performance of Federal workers. At, the same time, niy rec
ommendations will ensure that employees and the public are protected 
against political abuse of the system.

Nearly a century has passed since enactment of the first Civil Serv
ice Act— t̂he Pendleton Act of 1883. That Act established the United 
States Civil Service Commission and the merit system it administers. 
These institutions have served our Nation well in fostering develop
ment of a Federal workforce which is basically honest, competent, and 
dedicated to constitutional ideals and the public interest.

But the system has serious defects. It has become a bureaucratic maze 
which neglects merit, tolerates poor performance, permits abuse of 
legitimate employee rights, and mires every personnel action in red 
tape, delay and confusion.

Civil Service reform will be the centerpiece of government reorga
nization during my term in office.

I have seen at first hand the frustration among those who work 
within the bureaucracy. No one is more concerned at the inability of 
government to deliver on its promises than the worker who is trying to 
do a good job.

Most Civil Service employees perform with spirit and integrity. 
Nevertheless, there is still widespread criticism of Federal govern
ment performance. The public suspects that there are too many gov
ernment workers, that they are underworked, overpaid, and insulated 
from the consequences of incompetence.

Such sweeping criticisms are unfair to dedicated Federal workers 
who are conscientiously trying to do their best, but we have to recog
nize that the only way to restore public confidence in the vast majority 
who work well is to deal effectively and firmly with the few who 
do not.

For the past 7 months, a task force of more than 100 career civil 
servants has analyzed the Civil Service, explored its weaknesses and 
strengths and suggested how it can be improved.

The objectives of the Civil Service reform proposals I am trans
mitting today are:

—To strengthen the protection of legitimate employee rights;
—To provide incentives and opportunities for managers to im

prove the efficiency and responsiveness of the Federal Govern
ment ;

—To reduce the red tape and costly delay in the present per
sonnel system;

—To promote equal employment opportunity;
—To improve labor-management relations.

(1)
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My specific proposals are these:
1. Replacing the CivU Sercice Commission with an OfHec Of 

Personnel Management and a> Merit Protection Board.—Originally 
established to conduct Civil Service examinations, the Civil Service 
Commission has, over the years, assumed additional and inherently 
conflicting responsibilities. It serves simultaneously both as the pro
tector of employee rights and as the promoter of efficient personnel 
management policy. It is a manager, rulemaker, prosecutor arid judge. 
Consequently, none of these jobs are being done as effectively as they 
should be.

Acting under my existing reorganization authority, I propose to 
correct the inherent conflict of interest within the Civil Service 
Commission by abolishing the Commission and replacing it with a 
Merit Protection Board and Office of Personnel Management.

The Office of Personnel Management will be the center for per
sonnel administration (including examination, training, and admin
istration of pay and benefits); it will not have any prosecutorial or ad
judicative powers against individuals. Its Director will be appointed 
by the President and confirmed by the Senate. The Director will be the 
government’s management spokesman on Federal employee labor rela
tions and will coordinate Federal personnel matters, except for Presi
dential appointments.

The Merit Protection Board will be the adjudicatory arm of the new 
personnel system. It will be headed by a bipartisan board of three 
members, appointed for 7 years, serving non-renewable overlapping 
terms, and removable only for cause. This structure will guarantee in
dependent and impartial protection to employees. I also propose to 
create a Special Counsel to the Board, apointed by the President and 
confirmed by the Senate, who will investigate and prosecute political 
abuses and merit system violations. This will help safeguard the rights 
of Federal eni[)loyees who “blow the whistle” on violations of laws or 
regulations by other employees, including their supervisors.

In addition, these proposals will write into law for the first time the 
fuiidainenlal ])rinciples of the merit system and enumerate prohibited 
pei-sonnel practices.

2. -1 Senior Executi^'c fiervice,—A critical factor in determining 
wheth(‘r Federal i)rograins succeed or fail is the ability of the senior 
niana<rers who run them. Thi*oughout the P x̂ecutive Branch, these 9200 
top juliniiiistnitors carry responsibilities that are often more challeng
inĝ  than comparable work in private industry’. But under the Civil 
Ser\ ice system, they lack the incentives for first-rate performance that 
mana;r(‘î  in private indusitry have. The Civil Service system treats 
top managers just like the 2.i million employees whose activities they 
direct. They are efjually insulated from the risks of poor performance, 
and (‘qually deprived of tangible rewards for excellence.

To help solve these problems I am proposing legislation to create a 
S(‘nior Kxe< uti ve Service affecting managers in grades GS-16 through 
non-Presidentially appointed Executive I-^vel IV or its equivalent. It 
would allow:

—1'i-ansfer of executives among senior jxjsitions on the basis of 
govermnent need;

—Authority for agency heads to adjust salaries within a range 
s(‘t by law with the result that top managers would no longer 
receive automatic pa}’ increases based on longevity;
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Annual performance reviews, with inadequate performance re
sulting in removal from the Senior Executive Service (back to 
GS-15) without any right of appeal to the Merit Protection 
Board.

Agency heads would be authorized to distribute bonuses for superior 
performance to not more than 50 per cent of the senior executives each 
year. These would be allocated according to criteria prescribed by the 
Office of Personnel Management, and should average less than five per 
cent of base salary per year. They would not constitute an increase in 
salary but rather a one-time payment. The Office of Personnel Man
agement also would be empowered to award an additional stipend 
directly to a select group of senior executives, approximately five per 
cent of the total of the Senior Executive Service, who have especially 
distinguished themselves in their work. The total of base salary, bonus, 
and honorary stipend should in no case exceed 95 per cent of the salary 
level for an Executive Level II position.

No one now serving in the “supergrade” managerial positions would 
be required to join the Senior Executive Sendee. But all would have the 
opportunity to join. And the current percentage of non-career super
grade managers—approximately 10 per cent—would be written into 
law for the first time, so that the Office of Personnel Management would 
not retain the existing authority of the Civil Service Commission to 
expand the proportion of political appointees.

This new Senior Executive Service will provide a highly qualified 
corps of top managers with strong incentives and opportunities to im
prove the management of the Federal government.

3. Incentive Pay for Lower Level Federal Managers and Super
visors,—The current Federal pay system provides virtually automatic 
‘‘step” pay increases as well as further increases to keep Federal sal- 
firies comparable to those in private business. This may appropriate 
for most Federal employees, but performance—not merely endur
ance— ŝhould determine the compensation of Federal managers and 
supervisors. I am proposing legislation to let the Office of Personnel 
Management establish an incentive pay system for government man
agers, starting with those in grades G^13 through GS-15. Approxi
mately 72,000 managers and supervisors would be affected by such a 
system which could later be extended by Congress to other managers 
and supervisors.

These managers and supervisors would no longer receive automatic 
‘‘step” increases in pay and would receive only 50 per cent of their 
annual comparability pay increase. They would, however, be eligible 
for “performance” pay increases of up to 12 per cent of their existing 
salary. Such a change would not increase payroll costs, and it should 
be insulated against improprieties through the use of strong audit 
and performance reviews by the Office of Personnel Management.

4. A Fairer and Speedier Disciplinary System.—The simple con
cept of a “merit system” has grown into a tangled web of complicated 
rules and regulations.

Managers are weakened in their ability to reward the best and most 
talented people—and to fire those few who are unwilling to work.

The sad fact is that it is easier to promote and transfer incompetent 
employees than to get rid of them.
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It may take as long as three years merely to fire someone for just 
cause, and at the same time the protection of legitimate rights is a 
costly and time-consuming process for the employee.

A speedier and fairer disciplinary system will create a climate in 
which managers may discharge non-performing employees—using due 
proce^—with reasonable assurance that their judgment, if valid, will 
prevail.

At the same time, employees will receive a more rapid hearing for 
their grievances.

The procedures that exist to protect employee rights are absolutely 
essential.

But employee appeals must now go through the Civil Service Com
mission, which has a built-in conflict of interest by serving simultane
ously as rule-maker, prosecutor, judge, and employee advocate.

The legislation I  am proposing today would give all competitive 
employees a statutory right of appeal. It would spell out fair and 
sensible standards for the Merit Protection Board to apply in hearing 
appeals. Employees would be provided with attorneys’ fees if they 
prevail and the agency’s action were found to have been wholly with
out basis. Both employees and managers would liave, for the first time, 
subpoena power to ensure witness particij)ation and document sub
mission. The subpoena power would expedite the appeals process, as 
would new provisions for prehearing discovery. One of the three exist
ing appeal levels would be eliminated.

These changes would provide both emplovees and managers with 
speedier and fairer judgments on the appeal of disciplinary actions.

5. Im woved Labor-Management Relations.—In 1962, President 
John F. Kennedy issued Executive Order 10988, establishing a labor- 
management relations program in the Executive Branch. The Execu
tive Order has demonstrated its value through five Administrations. 
However, Ibelieve that the time has come to increase its effectiveness 
by abolishing the Federal Labor Relations Council created by Execu
tive Order 10988 and transferring its functions, along with related 
functions of the Assistant Secretary of Labor for Labor Relations, to 
a newly established Federal Labor Relations Authority. The Author
ity will be composed of three full-time members appointed by the Pres
ident with the advice and consent of the Senate.

I have also directed members of my Administration to develop, as 
part of Civil Service Reform, a Labor-Manaeement Relations legis
lative proposal by working with the appropriate Congressional Com
mittees, Federal employees and their representatives. The goal of 
this legislation will be to make Executive Branch labor relations more 
comparable to those of private business, while recognizing the special 
requirements of the Federal government and the paramount public 
interest in the effective conduct of the public’s business. This will 
facilitate Civil Service reform of the managerial and supervisory ele
ments of the Executive Branch, free of union involvement, and, at the 
same time, improve the collective bargaining process as an integral part 
of the personnel system for Federal workers.

It will permit the establishment through collective bargaining of 
grievance and arbitration systems, the cost of which will be borae 
largely by the parties to the dispute. Such procedures will largely dis
place the multiple appeals systems which now exist and which are 
unanimously perceived as too costly, too cumbersome and ineffective.
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6. Decentralized Personnel Decisionmaking.—Examining candi
dates for jobs in the career service is now done almost exclusively by 
the Civil Service Commission, which now may take as long as six or 
eight months to fill important agency positions.

In addition, many routine personnel management actions must be 
submitted to the Civil Service Commission for prior approval. Much 
red tape and delay are generated by these requirements; the public 
beneiits little, if at all. My legislative proposals would authorize the 
Office of Personnel !Miinagement to delegate personnel authority to 
departments and agencies.

The risk of abuses would be minimized by performance agreements 
between agencies and the Office of Personnel Management, by require
ments for reporting, and by followup evaluations.

7. Changes in the Veterans Preference Law.—Granting preference 
in Federal employment to veterans of military service has long b^n 
an important and worthwhile national policy. It will remain our policy 
becai^ of the debt we owe those who have served our nation. It is 
especially essential for disabled veterans, and there should be no 
change in current law which would adversely affect them. But the 
Veterans Preference Act of 1944 also conferred a lifetime benefit upon 
the non-disabled veteran, far beyond anything provided by other 
veterans readjustment laws like the GI Bill, the benefits of which are 
limited to 10 years following discharge from the service. Current law 
also severely limits agency ability to consider qualified applicants 
by forbidding consideration of all except the three highest-scoring 
applicants— t̂he so-called “ rule of three.” As a result of the 5-point 
lifetime preference and the “rule o f three” , women, minorities and 
other qualified non-veteran candidates often face insuperable obstacles 
in their quest for Federal jobs.

Similarly, where a manager believes a program would benefit from 
fewer employees, the veterans preference provides an absolute life
time benefit to veterans. In any Reduction in Force, all veterans may 
“bump” all non-veterans, even those with far greater seniority. Thus 
women and minorities who have recently acquired middle management 
positions are more likely to lose their jobs in any cutback.

Therefore I propose:
—Limiting the 5-point veterans preference to the 10 year period 

following their discharge from the service, beginning 2 years 
after legislation is enacted;

—Expanding the number of applicants who may be considered 
by a hiring agency from three to seven, unless the Office of Per
sonnel Management should determine that another number or 
category ranking is more appropriate;

—Eliminating the veterans preference for retired military officers 
of field grade rank or above and limiting its availability for 
other militaiy personnel who have retired after at leaik; 20 
years in service to 3 years following their retirement;

—iRestricting the absolute preference now accorded veterans in 
Reductions in Force to their first 3 years of Federal employ
ment, after which time they would be grated 5 extra years of 
seniority for purposes of determining their rights when Reduc
tion in Force occurs.

These changes would focus the veterans preference more sharply to 
help disabled veterans and veterans of the Viet Nam conflict. I have
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already proposed a 2-year extension of the Veterans Readjustment 
Appointment Authority to give these veterans easier entry into the 
Federal workforce; I support amendments to Avaivc the educational 
limitation for disabled veterans and to expand Federal job openings 
for certain veterans in grades GS-5 to GS-7 under this authority. I 
propose that veterans with 50% or higher disability be eligible for 
non-competitive appointments.

♦ ♦ ♦ ♦ « • 
These changes are intended to let the Federal Government meet 

the needs of the American people more effectively. At the same time, 
they would make the Federal work place a better environment for 
Federal employees. I ask the Congress to act promptly on Civil Serv
ice Reform and the Reorganization Plan which I will shortly submit.

J i m m y  C a r t e r .
T h e  W h i t e  H o u s e , March 2̂  1978.

A B IL L  To reform the civil service laws

Be it enacted hy the Senate and House of Representatives of the 
United States of America i)t Cong?^css assembled^

SHORT TITLE

S e c t io n  1. This Act may bo cited as the “Civil Service Reform Act 
ofl978'\

t a b l e  o f  c o n t e n t s

S ec . ‘2. The table of contents is as follows:
Sec. 1. Short title.
Sec. 2. I'ahle of contents.
Sec. 3. Findings and statement of purpose.

T IT L E  I— M E R IT SYSTEM  PRIN CIPLES  

Sec. 101. Merit system principles; prohibited personnel practices.

TITLE II— C IV IL  SERVICE FT^NCTIOXS : PERFORM ANCE A P P R A ISA L;
A D VER SE ACTIONS

Sec. 201. Office of Personnel Management.
Sec. 202. Merit S.vstems Protection Board and Special Counsel.
Sec. 20.3. Performance appraisals.
Sec. 204. Adverse actions.
S(H\ 205. Apj>eals.
Sec. 206. Technical and conforming amendments.

TIT L E  III— STA FFIN G  

Sec. 301. Vr)lunteer .services.
Sec. 802. Definitions relating to preference eligibles.
Sec. 303. Noncompetitive appointment of certain disabled veterans.
Sec. 304. Examination, certification, and appointment of preference eligibles. 
Sec. 305. Retention preference.
Sec. 300. Training.
Sec*. 307. Travel, transfwrtation. and subsistence.
Sec. 30S. Retirement.
Sec. 3(M>. Ext(‘n.sion of veterans readjustment apiK>intment authority.
Sec. 310. Effective date.
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TITLE IV—SENIOR EXECUTIVE SERVICE
Sec. 401. Coverage.
Sec. 402. Authority for employment.
Sec. 403. Examination, certification, and appointment.
Sec. 404. Retention preference.
Sec. 405. Performance rating.
Sec. 406. Incentive awards and ranks.
Sec. 407. Pay rates and systems.
Sec. 408. Pay administration.
Sec. 409. Travel, transportation, and subsistence.
Sec. 410. Leave.
Sec. 411. Disciplinary actions.
Sec. 412. Retirement.
Sec. 413. Conversion to the Senior Executive Service.
Sec. 414. Repealer.
Sec. 415. Savings provision.
Sec. 416. Effective date.

TITLE V—MERIT PAY
Sec. 501. Pay for performance.
Sec. 502. Conforming and technical amendments.
Sec. 503. Effective date.

TITLE VI—RESEARCH AND DEMONSTRATION AUTHORITY
Sec. 601. Research and demonstration projects.
Sec. 602. Intergovernmental Personnel Act amendments.
Sec. 603. Amendments to the mobility program.

TITLE VII—MISCELLANEOUS
Sec. 701. Savings provisions.
Sec. 702. Authorization of appropriations.
Sec. 703. Powers of President unaffected except by express provisions.
Sec. 704. Technical and conforming amendments.
Sec. 705. Effective dates.

FINDINGS AND STATEMENT OF PURPOSE

Sec. 3. It is the policy of the United States that:
(1) the merit system principles which shall govern in the com

petitive service and in the executive branch of the Federal Gov
ernment should be expressly stated to furnish gnidance to Federal 
agencies in carrying out their responsibilities in administering the 
public business and prohibited personnel practices should be 
statutorily defined to enable Government officers and employees to 
avoid conduct which undermines the merit system principles and 
the integrity of the merit system;

(2) Federal employees should receive appropriate protection 
through increasing the authority and powers of the independent 
Merit Systems Protection Board in processing hearings and ap
peals affecting Federal employees;

(3) the authority and power of the Special Counsel should be 
increased so that the Special Counsel may investigate allegations 
involving prohibited personnel practices and reprisals against 
government employees for the lawful disclosure of information 
concerning violation of law or regulations and to bring discipli
nary charges against agency officials and employees who engage
in such conduct;

(4) the function of filling positions and other personnel func
tions in the competitive service and in the executive branch
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To the Congress of the United States:
On March 2nd I sent to Congress a Civil Service Reform proposal 

to enable the Federal government to improve its service to the 
American people.

Today I am submitting]: another part of my comprehensive proposal 
to i*eform the Federal personnel management system through Re
organization Plan Xo. 2 of 1978. The plan will reorganize the Civil 
Service Commission and thereby create new institutions to increase 
the effectiveness of management and strengthen the protection of em
ployee rights.

The Civil Service Commission has acquired inherently conflicting 
responsibilities: to help manage the Federal Government and to pro
tect the rights of Federal employees. It has done neither job well. The 
Plan would separate the two functions.

OFFICE OF PERSONNEL M ANAGEM ENT

The positive personnel management tasks of the government—such 
as training, productivity programs, examinations, and pay and 
benefits administration—would be the responsibility of an Office of 
Personnel Management. Its Director, appointed by the President and 
confirmed by the Senate, would be responsible for administering Fed
eral personnel matters except for Presidential appointments. The 
Director would be the government’s principal representative in Fed
eral labor relations matters.

MERIT SYSTEMS PROTECTION BOARD

The adjudication and prosecution responsibilities of the Civil Serv
ice Conmiission will be performed by the Merit Systems Protection 
Board. The Board will be headed by a bipartisan panel of three mem
bers appointed to six-year, staggered terms. This Board would be the 
first independent and institutionally impartial Federal agency solely 
for the protection of Federal employees.

The Plan will create, within the Board, a Special Coun^l to in
vestigate and prosecute political abuses and merit system violations. 
Tender the civil service reform legislation now being considered by the 
Congress, the Counsel would have power to investigate and prevent 
reprisals against employees who report illegal acts— t̂he so-called 
“whistleblowers.” The Council would be appointed by the President 
and confirmed by the Senate.

FEDERAL LABOR REIATIONS AUTHORITY

An Executive Order now vests existing labor-management relations 
in a part-time Federal Labor-Relations Council, comprised of three 
top government managers; other important functions are assigned to

(1)
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the Assistant Secretary of Labor for Labor-Management Relations. 
This arrangement is defective because the Council members are part- 
time, thej come exclusively from the ranks of management and their 
jurisdiction is fragmented.

The Plan I submit today would consolidate the central policy
making functions in labor-management relations now divided between 
the Council and the Assistant Secretary into one Federal Labor Rela
tions Authority. The Authority would be composed of three full-time 
members appointed by the President with the advice and consent of 
the Senate. Its General Counsel, also appointed by the President and 
confirmed by the Senate, would present unfair labor practice com
plaints. The Plan also provides for the continuance of the Federal 
Service Impasses Panel within the Authority to resolve negotiating 
impasses between Federal employee unions and agencies.

The cost of replacing the Civil Service Commission can be paid by 
our present resources. The reorganization itself would neither increase 
nor decrease the costs of personnel management throughout the gov
ernment. But taken together with the substantive reforms I have 
proposed, this Plan will greatly improve the government’s ability to 
manage programs, speed the delivery of Federal services to the public, 
and aid in executing other reorganizations I will propose to the Con
gress, by improving- Federal personnel management.

Each of the provisions of this proposed reorganization would accom
plish one or more of the purposes set forth in 5 U.S.C. 901(a). No 
functions are abolished by the Plan, but the offices referred to in
5 U.S.C. 5109(b) and 5 IJ.S.C. 1103(d) are abolished. The portions 
of the Plan providing for the appointment and pay for the head and 
one or more officers of the Office of Personnel Management, the Merit 
Systems Protection Board, the Federal Labor Relations Authority 
and the Federal Service Impasses Panel, are necessary to carry out 
the reorganization. The rates of compensation are comparable to those 
for similar positions within the Executive Branch.

I am confident that this Plan and the companion civil service reform 
legislation will both lead to more effective protection of Federal 
employees’ legitimate rights and a more rewarding workplace. At the 
same time the American people will benefit from a better managed, 
more productive and more efficient Federal Government.

J i m m y  C arter .
T h e  W h it e  H o u se , May 23̂  1978.

H.D. 95-341
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K e o e g a n i z a t i o n  P l a n  No. 2 o f  1978

Prepared by the President and transmitted to the Senate and the 
House of Eepresentatives in Congress assembled, May 23, 1978, pur
suant to the provisions of chapter 9 of title 5 of the United States 
Code.

p a r t  I. OFFICE OF PERSONNEL MANAGEMENT

Sec ion 101. Establishment of the Office of Personnel Management 
and its Director and other matters

There is hereby established as an independent establishment in the 
executive branch, the Office of Personnel Management (the “Office” ). 
The head of the Office shall be the Director of the Office of Personnel 
jNlanagemcnt (the ‘‘Director” ), who shall be appointed by the Presi
dent, by and with the advice and consent of the Senate, and shall be 
compensated at the rate now or hereafter provided for level II of the 
executive schedule. The position referred to in 5 U.S.C. 5109(b) is 
hereby abolished.
Section 102. Transfer of functions

Except as otherA vise specified in th is  plan, all functions vested by 
statute in th e  U.S. Civil Service Commission, or the Chairman of 
said Commission, or the Boards of Examiners established by 5 U.S.C. 
1105 are hereby transferred to th e  Director of the Office of Personnel 
Management.
Section 103. Deputy Director and Associate Directors

(а) There shall be within the Office a Deputy Director who shall 
be appointed by the President by and with the advice and consent of 
the Senate and who shall be compensated at the rate now or hereafter 
provided for level III of the executive schedule. The Deputy Director 
shall perform such functions as the Director may from time to time 
prescribe and shall act as Director during the absence or disability of 
the Director or in the event of a vacancy in the Office of the Director.

(б) There shall be within the Office not more than five Associate 
Directors, who shall be appointed by the Director in the excepted serv
ice, shall have such titles as the Director shall from time to time deter
mine, and shall receive compensation at the rate now or hereafter pro
vided for level IV of the executive schedule.
Section 1 0 Functions of the Director

The functions of the Director shall include, but not be limited to, 
the following:

(a) Aiding the President, as the President may request, in prepar
ing such rules as the President prescribes, for the administration of 
civilian employment now within the jurisdiction of the U.S. Civil' 
Service Commission;

(&) Advising the President, as the President may request, on any 
matters pertaining to civilian employment now within the jurisdiction 
of the U.S. Civil Service Commission ;

(c) Executing, administering and enforcing the Civil Service rules 
and regulations of the President and the Office of the statutes govern
ing the same, and other activities of the Office including retirement

H.D. 95-341
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and classification activities except to the extent such functions remain 
vested in the Merit Systems Protection Board pursuant to section 202 
of this plan, or are transferred to the special counsel pursuant to sec
tion 204 of this plan;

{d) Conducting or othei*wise providing for studies and research for 
the purpose of assuring improvements in personnel management, and 
recommending to the President actions to promote an efficient Civil 
Service and a systematic application of the merit system principles, 
including measures relating to the selection, promotion, transfer, per
formance, pay, conditions of service, tenure, and separations of em
ployees; and

{e) Performing the training responsibilities now performed by the 
U.S. Civil Service Commission as set forth in title 5, United States 
Code, chapter 41.
Section 105. Authority to delegate functions

The Director may delegate, from time to time, to the head of any 
agency employing persons in the competitive service, the performance 
of all or any part of those fimctions transferred under this plan to the 
Director which relate to employees, or applicants for employment, of 
such agency.

PART II . MERIT SYSTEMS rROTECTION BOARD

Section 201, Merit Systems Protection Board
(a) The U.S. Civil Service Commission is hereby redesignated the 

Merit Syvstems Protection Board. The Commissioners of the U.S. Civil 
Service Commission are hereby redesignated as members of the Merit 
Systems Protection Board (the ‘‘Board” ) .

(&) The Chairman of the Board shall be its chief executive and ad
ministrative officer. The position of Executive Director, established by
5 U.'S.C. 1103 (d), is hereby abolished.
Section 202. Functions of the Merit Systems Protectio'n Board and 

related matters
(a) There shall remain with the Board the hearing, adjudication, 

and appeals functions of the U.S. Civil Service Commission specified 
in 5 U.S.C. 1104(b) (4) (except hearings, adjudications and appeals 
Avith respect to examination ratings), and also found in the following 
statutes:

(i) 5 U.S.C. 1504-1507, 7325, 5335, 7521, 7701, and 8347(d);
(ii) 38 U.S.C. 2023.

(&) There shall remain with the Board the functions vested in the 
U.S. Civil Service Commission, or its Chairman, pursuant to 5 U.S.C. 
1104 (a) (5) and (b) (4) to enforce decisions rendered pursuant to the 
authorities described in subsection (a) of this section.

(c) Any member of the Board may request from the Director, in 
connection with a matter then pending before the Board for adjudi
cation, an advisory opinion concerning interpretation of rules, regu
lations, or other policy directives promulgated by the Office of Per
sonnel Management.

(d) Whenever the interpretation or application of a rule, regula
tion, or policy directive of the Office of Personnel Management is at
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issue in any hearing, adjudication, or appeal before the Board, the 
Board shall promptly notify the Director, and the Director shall have 
the right to intervene in such proceedings.

(e) The Board shall designate individuals to chair performance 
rating boards established pursuant to 5 U.S.C. 4305.

(/) The Chairman of the Board shall designate representati\-es to 
chair boards of review established pursuant to 5 U.S.C. 3383(b).

(g) The Board may from time to time conduct special studies relat
ing to the Civil Service, and to other merit systems in the executive 
branch and rejport to the President and the Congress whether the 
public interest in a work force free of personnel practices prohibited 
jy law or regulations is being adequately protected. In carrying out 
this function the Board shall make such inquiries as may be necessary, 
and, to the extent permitted by laAv, shall have access to personnel 
records or information collected by the Office of Personnel INIanage- 
ment and may require additional reports from other agencies as 
needed. The Board shall make such recommendations to the President 
and the Congress as it deems appropriate.

(h) The Board may delegate the performance of any of its admin
istrative functions to any officer or employee of the Board.

(i) The Board shall have the authority to prescribe such regulations 
as may be necessary for the performance of its functions. The Board 
shall not issue advisory’ opinions. The Board may issue rules and regu
lations, consistent with statutory requirements, defining its review 
procedures, including the time limits within which an appeal must be 
filed and the rights and responsibilities of the parties to an appeal. 
All regulations of the Board shall be published in the Federal Reg
ister.
Section 203. Savings provision

The Board shall accept appeals from agency actions effected prior to 
the eflPective date of this plan. On the effective date of part II of this 
plan, proceedings then before the Federal Employee Appeals Au
thority shall continue before the Board; proceedings then before the 
Appeals Review Board and proceedings then before the U.S. Civil 
Service Commission on appeal from decisions of the Appeals Review 
Board shall continue before the Board; other employee appeals before 
boards or other bodies pursuant to law or regulation shall continue to 
be processed pursuant to those laws or regulations. Nothing in this 
section shall affect the right of a Federal employee to judicial re view- 
under applicable law.
Section 201̂ ,. The Special Cov/nsel

(a) There shall be a Special Counsel to the Board appointed for a 
term of 4 years by the President by and with the advice and consent of 
the Senate, who shall be compensated as now or hereafter provided 
for level IV of the Executive Schedule.

(&) There are hereby transferred to the Special Counsel all func
tions with respect to investigations relating to violations of title 5, 
United States Code, chapter 15; title 5, United States Code, subchapter
III of chapter 73 (political activities); and 5 U.S.C. 552(a) (4) (F)
(public information). .

(c) The Special Counsel may investigate, pursuant t9 5 U.S.C. 1303, 
allegations of personnel practices which are prohibited by law or 
regulation.
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(d) When in the judgment of the Special Counsel, such personnel 
practices exist, he shall report his findings and recommendations to 
the Chairman of the Merit Systems Protection Board, the agency af
fected, and to the Office of Personnel Management, and may report 
such findings to the President.

(e) When in the judgment of the Special Counsel, the results of an 
investigation would warrant the taking of disciplinary action against 
an employee who is within the jurisdiction of the Board, the Special 
Counsel shall prepare charges against such employee and present them 
with supporting documentation to the Board. Evidence supporting the 
need for disciplinary action against a Presidential appointee shall be 
submitted by the Special Counsel to the President.

(/) The Special Counsel may appoint personnel necessary to assist 
in the performance of his functions.

(ff) The Special Counsel shall have the authority to prescribe rules 
and regulations relating to the receipt and investigation of matters 
under his jurisdiction. Such regulations shall be published in the Fed
eral Eegister.

(k) The Special Counsel shall not issue advisory opinions.
PART m .  FEDERAL LABOR RELATIONS AUTHORITY

Section 301. Establishment of the Federal Labor Relations Authority
(a) There is hereby established, as an independent establishment 

in the executive branch, the Federal Labor Relations Authority (the 
“Authority” ). The Authority shall be composed of three members, 
one of whom shall be Chairman, not more than two of whom may be 
adherents of the same political party, and none of whom may hold 
another office or position in the Government of the United States 
except where provided by law or by the President.

(b) Members of the Authority shall be appointed by the President, 
by and with the advice and consent of the Senate. The President shall 
designate one member to serve as Chairman of the Authority, who 
shall be compensated at the rate now or hereafter provided for level
III of the Executive Schedule. The other members shall be compen
sated at the rate now or hereafter provided for level IV of the Execu
tive Schedule.

(c) The initial members of the Authority shall be appomted as 
follows: one member for a term of 2 years; one member for a term 
of 3 years; and the Chairman for a term of 4 years. Thereafter, each 
member shall be appointed for a term of 4 yeark An individual chosen 
to fill a vacancy shall be appointed for the unexpired term of the 
member replaced.

(d) The Authority shall make an annual report on its activities to 
the President for transmittal to Congress.
Section 302. EstablishTnent for the General Counsel o f the Authority

There shall be a General Counsel of the Authority, who shall be 
appointed by the President, by and with the advice and consent of 
the Senate for a term of 4 years, and who shall be compensated at the 
rate now or hereaft«r provided for level V of the Executive Schedule.
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The General Coimsel shall perfotiia such duties as the Authority shall 
from time to time presoribej including but not limited to the duty 
of determining and presenting facts required by the Autliority in 
order to decide unfair labor practice complaints.
Section SpS. The Federal Service Imjmsses'Panel 

The Federal Service Impasses Panel, established under Executive 
Order 11491, as amended, (the “Panel” ) shall continue, and shall be 
a distinct organizational entity Avithin the Authority,
Section SOĴ.. Functions 

{a) To the Authoritj^—
(1) The functions of the Federal Labor Relations Council 

pursuant to Executive Order 11491, as amended;
(2) The functions of the Civil Service Commission under sec

tions 4(a) and 6(e) of Executive Order 11491, as amended; and
(3) The functions of the Assistant Secretary of Labor for 

Labor-Management Relations, under Executive Order 11491, as 
amended, except for those functions related to alleged violations 
of the standards of conduct for labor organizations pursuant to 
section 6(a) (4) of said Executive Order.

(h) to the Panel—the functions and authorities of the Federal 
Service Impasses Panel, pursuant to Executive Order 11491, as 
amended.
Section 305. Authority decisions 

The decisions of the Authority on any matter within its jurisdiction 
shall be final and not subject to judicial review.
Section 306. Other provisions 

Unless and until modified, revised, or revoked, all policies, regula
tions, and procedures established, and decisions issued, under Execu
tive Order 11491, as amended, shall remain in full force and effect. 
There is hereby expressly resex’ved to the President the power to mod
ify the functions transferred to the Federal Labor Relations Author
ity and the Federal Service Impasses Panel pursuant to section 304 
of this plan.
Section, 307. Savings provision 

All matters which relate to the functions transferred by section 304 
of this plan, and which are pending on the effective date of the estab
lishment of the Authority before the Federal Labor Relations Council, 
the Vice Chairman of the Civil Service Commission, or the Assistant 
Secretary of Labor for Labor-Management Relations shall continue 
before the Authority under such rules and procedures as the Authority 
shall prescribe. All such matters pending on the effective date of the 
establishment of the Authority before the Panel, shall continue before 
the Panel under such rules and procedures as the Panel shall prescribe.

PART rv . GENERAL PROVISIONS

Section Jfil. Inddertial transfer
So much of the personnel, property, records, and unexpended bal

ances of appropriations, allocations and other funds employed, used,

H.D. 95-341
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held, available, or to be made available in cojinectiop with the functions 
transferred under this plan, as the Director of the Office of Ma]̂ age- 
inent and Budget shall determine, shall be transferred to the appro
priate agency, or component at such time or times as the Director of 
the Office of Management and Budget shall provide, except that no 
such unexpended balances transferred shall be used for purposes other 
than those for which the appropriation was originally made. The 
Director of the Office of Management and Budget shall provide for 
terminating the affairs of any agencies abolished herein and for such 
further measures and dispositions as such Director deems necessary to 
effectuate the purposes of this reorganization plan.
Section Interim o-fĵ cers

{a) The President may authorize any persons who, immediately 
irior to the effective date of this plan, held positions in the executive 
jranch of the Government, to act as Director of the Office of Personnel 
Management, the Deputy Director of the Office of Personnel Manage
ment, the Special Counsel, the Chairman and other members of the 
Federal Labor Relations Authority, the Chairman and other mem
bers of the Federal Service Impasses Panel, or the General Counsel 
of the Authority, until those offices are for the first time filled pursuant 
to the provisions of this reorganization plan or by recess appointment, 
as the case may be.

(&) The President may authorize any such person to receive the 
compensation attached to the Office in respect of which that person 
so serves, in lieu of other compensation from the United States.
Section IfiS. Ejfective date

The provisions of this reorganization plan shall become effective at 
such time or times, on or before January 1, 1979, as the President 
shall specify, but not sooner than the earliest time allowable under sec
tion 906 of title 5, United States Code.

H.D. 95-341
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Administration of Jimmy Carter, 1978 Oct 13

Civil Scrvicc Rcfonn Act 
of 1978
Statenuntm Signing s . 2640 Into Ltw. 
Oetobtr 13, I97»

History will r^ard the Civil Service Re- 
fonn Act of 1978 as one of the most im
portant laws enacted by this Congress.

Congress has done an extraordinary job 
in shaping this landmark l^isladon and 
enyting it in just over 7 months.

The ceremony today and the legislation 
it honors would not have been possible 
without the skilled, consistent leadership 
of Representative Morris UdalL I am al
so grateful for the bipartisan efforts of 
Representatives £dw a^ Derwinski, and 
Chainnen Robert Nix and Jack Brooks 
on the House side. Chairman Abraham 
Ribicoff and Charlo Percy on ^ e  Senate 
side, and the superb work done by Jim 
McIntyre and Scotty Campbell. We all 
owe a dd>t to these men.

In March, when I sent my proposals to 
Congress, I said that civil service reform 
and reorganization would be the center
piece of my efforts to bring efficiency and 
accountability to the Federal Government 
It will be the key to better performance 
in all Federal agencies.

In August, Congress approved Re
organization Plan No. 2 of 1978, which 
restructured the central institutions of 
Federal personnel management. This 
Civil Service Reform Act of 1978, which 
I sign today, adds the muscle to that struc
ture.

This legislation will bring fundamental 
improvements to the Federal persormel 
system.

It puts merit principles into statute and 
defines prohibited personnel practices.

It es^lishes a Senior Ex^utive Serv
ice and bases the pay of executives and 
senior managers on the quality of their 
p>erformance.

It provides a more sensible method for 
evaluating individual p>erfoimance.

It gives managers more flexibility and 
more authority to hire, motivate, reward, 
and discipline employees to ensure that 
the public’s work gets done. At the same 
time, it provides better protection for em
ployees against arbitrary actions and 
abuses and contains safeguards against 
political intrusion.

The act assures that whistleblowers will 
be heard, and that they wiU be.protected 
from reprisal.

It moves Federal labor relations from 
Executive order to statute and provides a 
new agency, the Federal Labor Relations 
Authority, to monitor the system.

And it provides for systematic research 
and development in persormel manage
ment to en cou r^  continuing improve
ments of the civil service system.

We know that legislation of this kind is 
possible only when highly respected men 
and women from outside government
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Oct 13 Administration of Jimmy Carter, 2978

come fonvard and declare their support 
to Congress and the Nation. In this in
stance, many did so, and I am grateful 
for their contributions.

I would particularly like to acknowl
edge the efforts of Stanton Williams of 
PPG Industries and his colleagues of the 
Business Roundtable; the pivotal role of 
Ken Blaylock of the American Federation 
of Government Employees, and of Tom 
Donahue of the AFL-CIO; David Cohen 
of Common Cause; and John Gardner; 
the former Cabinet officers and former 
Civil Service Commissioners; and the or
ganizations of State and local government 
officials who came forward to support the 
I lla t io n ; and the many, many profes
sional and academic organizations who 
expressed strong support

Now this bill is law, but this is just the 
start of a continuing effort to improve the 
Federal Government’s services to the peo
ple. By itself, the law will not ensure im
provement in the system. It provides the 
tools; the will and determination must 
come from those who manage the Gov
ernment

Our aim is to build a new system of ex
cellence and accountability.

I am asking every executive, every 
supervisor, and every Federal employee 
to take part in this renewal. I am expect
ing all members of the Cabinet and all 
agency heads to give continuing personal 
attention to the implementation of this 
legislation.

The changes we expect vnU not happen 
all at once. But I pledge to you today that 
this administration will move to imple
ment the civil service reforms with effi
ciency and dispatch.

We have alre^y caDed a conference of 
400 line execuSves and managers, to
gether with agency personnel directors, 
to give concrete advice on making the 
act work as intended. It will be held in 
less than 2 weeks.

This historic bill goes to the very heart 
of what the American people are asking 
for: a government and a civil service that 
work. That was my campsiign promise to 
the American people and it gives me great 
personal pleasiue to sign the bill that 
keeps that promise.
n o t e : As enacted, S. 2640 is Public Law 95 - 
454, approved October 13.

1766



HOUSE REPORTS
H. Rept. No. 95-920 on H.R. 3793, March 3,1978 (Right to Rep

resentation B ill)----------------------------------------------------------  643
H. Rept. No. 95-1396 on Reorganization Plan No. 2, July 26,

1978 (Civil Service Commission)________________________  659
H. Rept. No. 95-1403 on H.R. 11280, July 31, 1978 (Excerpts 

relevant to Title VII only)______________________________ 675





643

95th C on gbess ) HOUSE OF EEPEESENTATIVES ( R eport 
2d Session f 1 No. 95-920

REGHT TO REPRESENTATIOX

March 3, 1978.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed

Mr. Cl a t , from the Committee on Post Office and Civil Service, 
submitted the following

REPORT
together with 

MINORITY VIEWS
[To accompany H.R. 3793]

[Including cost estimate of the Congressional Budget Office]

The Committee on Post Office and Civil Service, to whom was re
ferred the bill (H.R. 3793) to amend title 5, United States Code, to 
provide Federal employees imder investigation for misconduct the 
right to i-epresentation during questioning regarding such misconduct, 
having considered the same, report favorably thereon v/ith amend
ments and recommend that the bill as amended do pass.

A m e n d m e n t s

The amendments (stated in terms of page and line numbers of the 
introduced bill) are as follows:

On the first page, line 6, strike out “ r ig h t s ”  and insert in lieu thereof
“ r ig h t  t o  REPRESENTATIOX” .

On page 2, line 22, after “who” insert “is”.
On page 3, line 10, strike out “executive” and insert in lieu thereof 

“Executive”.
On page 4, line 8, strike out “7177” and insert in lieu thereof “7171”.
Page 4, in the analysis immediately following line 18, strike out 

“ r ig h t s ”  and insert in lieu thereof “ r i g h t  t o  r e p r e s e n t a t io n ” .

E x p l a n a t i o n  o f  A m e n d m e n t s

Each of the committee amendments is a technical amendment 
intended to correct errors in the introduced bill. No substantive changes 
result from the committee amendments.
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P u r p o se

H.K. 3793 would extend to Federal employees who are under investi
gation for misconduct which could lead to suspension, removal, or 
reduction in rank or pay, the right to be advised in writing of the 
investigation and the right to have a representative present during any 
questioning regarding such misconduct.

C o m m it t e e  A c t io n

H.E. 3793 was introduced on February 22,1977 and referred to the 
Subcommittee on Civil Service. Public hearings were held on July 21, 
1977 (Serial No. 95-33). H.E. 3793 was considered by the committee on 
October 26, 1977, and ordered to be reported on January 25,1978 by a 
vote of 15 to 6.

S t a t e m e n t

H.E. 3793 would entitle Federal employees to representation during 
the informal or preliminary stages of investigation of matters which 
could lead to charges of dismissal or other adverse action. Under exist
ing practice, an employee is entitled to representation in connection 
with disciplinary proceedings only after formal charges have been 
lodged, but information secured during an informal stage of an investi
gation can make it difficult for the employee to exhonorate himself. 
Enactment of H.E. 3793 would extend the right of representation to 
employees during the informal stages of this investigatory process.

During the 94th Congress, virtually identical legislation was con
sidered by the committee, H.E. 6227, and passed the House on Octo
ber 8,1975.

H.E. 3793 extends to Federal employees the same protection already 
available to employees in the private sector under the National Labor 
Eelations Act. The Supreme Court, in National Labor Relations Board 
V. Weingarten (420 U.S. 251 (1975)), held that the National Labor 
Eelations Act requires that employees in the private sector be per
mitted representation during investigatory interviews when the em
ployee can “reasonably fear’' disciplinary action.

AVriting for the Court, Justice Brennan said,
A single employee confronted by an employer investigating 

whether certain conduct deserves discipline may be too fear
ful or inarticulate to relate accurately the incident being in
vestigated, or too ignorant to raise extenuating factors. A 
knowledgeable union representative could assist the employer 
by eliciting favorable facts, and save the employer pro
duction time by getting to the bottom of the incident occasion
ing the interview. Certainly his presence need not transform 
the interview into an adversary contest.

'VAHien the right to representation was presented to the Federal Labor 
Eelations Council, as a major policy question, the Council refused to 
extend this right to Federal employees under Executive Order 11491. 
The Council issued a decision in December 1976 holding that,

* * * no substantail purpose would be served by an inter
pretation of [Executive Order 11491] to include the right
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of an employee to union representation or assistance at an
* * * investigative interview or meeting to which he is called 
by management.

The Council, in effect, determined that there are two sets of stand
ards for employee rights, one for the private sector and another, more 
restrictive standard, for public employees. The committee rejects this 
dual standard.

Employee representatives who testified before the Subcommittee on 
Civil Service provided ample and moving evidence on the imperative- 
for enactment of H.R. 3793. One witness testified:

Typically, when an employee is summoned to appear be
fore the IRS Inspection Sei-vice, for example, it is done with
out warning and seldom is the employee advised of the nature 
of the interview. He or she is merely told to report to a certain 
room at a specified time. Upon arriving, and with no oppor
tunity to collect his or her thoughts, the employee is imme
diately sworn in and must answer all questions. Failure to 
report for the intervieAv, be sworn in, or answer any questions 
is along the basis for disciplinary action.

Normally, there are two inspectors present to question a 
single employee. One conducts the interrogation, firing ques
tions at the employee, while the other takes notes. There is 
no formal record or transcript of the interview. Though IRS 
regulations require that inspectors i-eveal to employees in
formation within their possession concerning the incidents 
being investigated, this is seldom done.

With no one to advise them of their rights, few employees 
have the experience or presence of mind to deal with profes
sionally trained criminal investigators who are supposed to be 
experts in the art of interrogation. Nervous and unaccustomed 
to such surroundings, employees are oftentimes questions 
about matters which occurred years before. They may be sub
ject to badgering or harassment, becoming so confused and 
flustered that they agree with answers suggested by the in
spectors even though their responses do not truly reflect what 
transpired.

The Civil Service Commission does provide some safeguards which 
afford protection to employees during formal adverse action proceed
ings, but the right of representation is available to an employee only 
after he has been formally charged by management. The right to rep
resentation after formal charges have been filed, ignores the fact that 
preliminary questioning is a critical factor in determining whether or 
not disciplinary action will be taken by employers. A frightened, 
anxious, unsophisticated employee, faced with inquiries from the most 
warm and understanding supervisor, can, unless informed of his rights- 
at the outset, make damaging statements.

The advantages held by management in conducting “informal in
quiries” with employees was described to the subcommittee. The wit
ness stated:

Section 10(c) of Executive Order 11491 sets out the right 
for employees to be represented at “ formal discussions” con-
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cerning grievances, personnel policies and practice^ or other 
matters afl'ecting general working conditions of the employees 
in the unit. .

However, no such right is afforded Federal employees with 
regard to “informal discussions” with tHeir supervisors. These 
‘‘informal discussions” often provide the basis for commenc
ing an adverse action against an emjiloyee, which could lead 
to their suspension, removal, or reduction in rank or pay.

The right to be represented at formal proceedings is ne
gated for the agency has already compiled their case to the 
detriment of the beleaguered employee.

These “informal meetings” are normally held under the 
guise that the supervisor just wants to have a “heart-to-heart” 
talk with the employee. The tone is set, and the relaxed em
ployee proceeds to divulge evidence concerning his miscon
duct which will eventually lead to his demise.

It is hypocritical to provide employees with elaborate protections 
during the grievance procedure while allowing managers to secure 
damaging evidence during the interrogations of such employees who 
are deprived of assistance.

Because the right to representation is available only in the case of 
serious misconduct, this bill will have minimal impact upon day-to-day 
supervisory-employee relationships. If the employer realizes that the 
misconduct is of a minor nature or that the misconduct ŵ ill not result 
in suspension, removal, or reduction in rank or pay, the employee need 
not be notified of his right to representation. Neither, under these cir- 
cumstances, could the employee base his refusal to answer questions 
on the provisions of this legislation.

H.R. 3793 contains sanctions for those who disregard the rights 
which the bill creates. In such a case, statements or evidence improperly 
obtained from an employee in the course of questioning for misconduct 
are inadmissible in any subsequent proceeding which could load to sus
pension, removal, or reduction in rank or pay.

The bill provides a special arrangement for the selection of repre
sentatives by employees of the Central Intelligence Agency, tlip Na
tional Security Council, and the Federal Bureau of Investigation. Ths 
representative must be an employee approved by the agency head, and 
must have clearance for access to the information involved in the 
investigation. Any appeal by the employee from the agency is to the 
President, or his designee, for a final decision, thereby preventing dis
closure of classified information to persons who may not have appro
priate security clearances. While employees of these intelligence 
agencies are restricted in their choice of representatives and their 
avenues of appeal, the legislation balances employee jjrotection and 
national security concerns.

S e c t io n  A n a l y s is

The first section of the bill amends chapter 71 of title .5. United 
States Code, by adding a new subchapter III, consisting of three new 
Kpctions (5 IT.S.C. 7171-7173). The new subchapter III, as added by 
the bill, is discussed below by section.

4
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Right to representation durwig questioning
Subsection (a) of the new section 7171 provides that an employee 

of an Executive agency who is under investigation for misconduct 
which could lead to suspension, removal, or reduction in rank or pay 
of that employee, shall not be required to answer questions relating 
to the misconduct under investigation unless the requirements of 
paragraphs (1) and (2) of section 7171(a), relating to the rights of 
the employee to representation, arc met. It should be noted that the 
right to representation does not arise unless the misconduct under in- 
A’estigation could lead to one of the disciplinary actions expressly 
t̂ntpd in section 7171(a), i.e., suspension, removal, or reduction in 

rank or pay. Under existing law an adverse action may be taken 
against a competitive service or preference eligible employee only for 
sucli cause as will promote the efficiency of the service (5 U.S.C. 7501,
7.') 12). Thus, the right to representation does not aiise when an em
ployee is l)ein<r questioned concerning misconduct which could only 
lead to some lesser form of disciplinary action such as an oral or 
wi'itten repi'imand. Also, the right to representation does not arise in 
instances Avhere the employee is being questioned or counseled with 
respect to his job performance or overall efficiency.

When the right to representation does arise, paragraphs (1) and 
(2) of section 7171(a) require that, prior to being questioned, an 
employee must be acl\ ised in writing o f : (A) the fact that the em- 
plaTpp is under in-’estigation for misconduct; (B) the specific nature 
of the alleged misconduct; and (C) the right of the employee to 
have reasonable time, not to exceed 5 working days, to obtain a 
representative of his choice and the right to have that representative, 
present, if he so elects, during the questioning.

Subsection (b) of section 7171 provides that for the purpose of 
section 7171(a)(2), relating to the right to representation, an em"- 
ployee of the Central Intelligence Agency, National Security Agency, 
or the Federal Bureau of Investigation may have a representative of 
his choice present during questioning, but that the representative 
must be an employee of the same agency and must be approved by 
that agency for access to the information involved in the investiga
tion. For example, if an employee of the FBI is under investigation 
for misconduct, the representative of his choice must be another FBI 
employee, and if classified or other sensitive information is involved, 
the representative must be cleared by the FBI for access to that 
information.

Subsection (c) of section 7171 provides that statements or e\adence 
obtained during the questioning of an employee may not be used as 
evidence in the course of any action for suspension, removal, or re
duction in rank or pay subsequentlv taken against the employee, unless 
the requirements of paragraphs (1) and (2) of section 7171(a) were 
complied with during the qiiestioninff.

Subsection (c) is similar to the exclusionary rule in criminal law 
although certain differences should be noted. First, the phrase “state
ment made by o r  evidence obtained during questioning’’'’ (emphasis 
added) reflects the committee’s intention that only evidence obtained
(1) at the time of the questioning, and (2) from the employee, may 
not be used in a subsequent adverse action. Evidence obtained other
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than through the questioning of the employee, even if such evidence 
was uncovered due to a lead developed during the questioning, could 
be used provided, of course, that it is otherwise competent.

Second, the phrase ‘‘in the course of any action” (emphasis added) 
means that not only may the evidence not be used in an adverse action 
based on the misconduct originally under investigation but, also, that 
it may not be used in another adverse action against the employee 
whether or not that subsequent action is related to the specific miscon
duct which led to the original questioning.
Right to appeal

Subsection (a) of section 7172 provides that an employee against 
whom any action is taken for suspension, removal, or reduction in 
rank or pay in violation of the new section 7171 of title 5, and who is 
not otherwise entitled to appeal the action to the Civil Service Com
mission, is entitled to appeal the adverse action to the Conunission. It 
should be noted that an employee is entitled to appeal only after re
ceiving notice of the agency decision to take adverse action or after the 
adverse action has been effected.

A competitive service or preference eligible employee is entitled 
under existing law to appeal an adverse action (5 U.S.C. 7701 ;-E. O- 
11491, as amended). The Commission has, by regulation, established 
procedures to be followed in such appeals (see 5 CFR pt. 772). If a 
•̂io]ation of section 7171, relating to the right to representation, is al

leged by such an employee, the committee intends that both the repre
sentation question and the adverse action will be adjudicated in one 
administrative proceeding. Section 7172(a) insures that those emploj'- 
ees who presently are not entitled to appeal an adverse action, e.g., ex
cepted service employees who are not preference eligibles, will en
titled to a determination by the Commission as to whether their right 
to representation, as provided by section 7l7l, has been violated.

An appeal under subsection (a) must be submitted in writing within 
•a reasonable time after receipt of notice of the adverse action. Under 
regulations prescribed by the Commission, the employee is entitled to 
appear peisonally or through a representative. The Commission is 
required, after investigation and consideration of the evidence sub
mitted, to submit its findings and recommendations to the administra- 
i;ive authority which ordered the adverse action, with copies to the 
appellant or his representative. The administrative authority is re- 
<juired to take the action that the Commission finally recommends.

It should be noted that the provisions for appeal under section 
7172(a) parallel those in section 7701 of title 5, relating to appeals of 
preference eligibles. The committee believes it appropriate for the 
existing appeals system established by the Commission for appeals 
under section 7701 (see 5 CFE pt. 772) to be utilized for appeals under 
section 7172(a), as added by the bill.

Subsection (b) of section 7172 provides a separate appeals pro
cedure for employees of the Central Intelligence Agency, the National 
Security Agency, and the Federal Bureau of Investigation, against 
whom any action is taken for suspension, removal, or reduction in rank 
or pay in violation of section 7171. Under subsection (b), such an em
ployee is entitled, under such regulations as the President may pre
scribe, to appeal the adverse action solely to the President, or his 
designee, whose findings and recommendations shall be final and con-
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elusive. Such an employee is not entitled to appeal as provided under 
subsection (a) of section 7172
Regulations

Section 7173 requires the Civil Service Commission to prescribe 
regulations necessary to carry out the purpose of the new suDchapter 
III, except with regard to section 7172(b), relating to appeals to the 
President or his designee.

Subsection (b) of the first section of the bill amends the analysis 
of chapter 71 of title 5, United States Code, to reflect the addition of 
the new subchapter III.
Effective date

Section 2 of the bill provides that the amendments made by the first 
section of the act shall take effect on the ninetieth day beginning after 
the date of the enactment of the act.

Costs

The cost estimate prepared by the Congressional Budget Office pur
suant to section 403 of the Congressional Budget Act is set forth 
below:

C o n g r e s s io n a l  B u d g e t  O f f ic e ,
U.S. C o n g r e ss , 

Washington, D.C., March 2,1978.
Hon. R o b e r t  N . C . N i x ,
Chairman, Committee on Post Ofjice and Civil Service, U.S. House of 

Representatives, CannonHouse Office Building, Washington,D.C.
D e a r  M r . C h a i r m a n  : Pursuant to section 403 of the Congressional 

Budget Act of 1974, the Congressional Budget Office has reviewed 
H.B.. 3793, a bill to amend title 5, United States Code, to provide 
Federal employees under investigation for misconduct the right to 
representation during questioning regarding such misconduct.

The bill expands the classification of employees entitled to appeal 
various personnel actions if the procedures specified in the bill are 
violated. It is assumed that in the majority of cases, agencies would 
comply with the new regulations. Based on financial data from the 
Federal Employees Appeal Authority (FEAA), it is estimated that 
the cost of implementing this legislation would be approximately 
$100,000 in fiscal year 1978, and $200,000 each year thereafter, through 
fiscal year 1982. These costs include the FEAA’s costs for processing 
appeals and administrative costs required to implement the new pro- 
cedures in each agency.

Should the committee so desire, we would be pleased to provide fur
ther details on this estimate. This estimate supersedes the previous 
CBO estimate, dated February 27,1978,

Sincerely,
E g b e rt  A. L e v in e ,

(For Alice M. Eivlin, Director).

N e w  S p e n d in g  A u t h o r i t y

H.E. 3793, as amended, does not provide “new spending authority” 
as that term is defined in section 401 of the Congressional Budget Act
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of 1974. The costs of this bill, as estimated by the Congressional Budget 
Office, represent additional costs of processing appeals and adminis
trative costs required to implement the new procedures in each agency.

O v e r s ig h t

Under the rules of the Committee on Post Office and Civil Service, 
the Subcommittee on Civil Service is vested with legislative and over- 
sight jurisdiction over the subject matter of this le^slation. As a 
result of the hearings on this legislation, the subcommittee concluded 
that there was ample justification for enacting this legislation.

The committee received no report of oversight findings or recom
mendations from the Committee on Government Operations pursuant 
to clause 4(c) (2) of House Rule X.

I n f l a t io n a r y  I m p a c t  S t a t e m e n t

Pursuant to clause 2(1) (4) of House Rule XI, the committee has 
concluded that the enactment of H.R. 3793 will have no inflationary 
impact on the national economy.

A g e n c t  V ie w s

Set forth below are the reports from the Director of the Office of 
Management and Budget, the Chairman of the Civil Service Commis
sion, and the Director of the Central Intelligence Agency.

E xectttivb  O f f ic e  o f  t h e  PREsm ENT,
O f f ic e  o f  JVIa n a g e m e n t  a n d  B u d g e t ,

Washington, D.C., July 19, 1977.
Hon. R o b e r t  N . C. N i x ,
Chairman, Covmdttee on Post 0-ffiee and Civil Service, Cannon House 

0-fjice Building, House of Representatives, Washington, D.C.
D e a r  M r . C h a i r m a n  : This is in reply to the committee’s request 

for the views of this office on H.R. 3793, to amend title 6, United 
States Code, to provide Federal employees under investigation for 
misconduct the right to representation during questioning regard
ing such misconduct.

The principal purpose of H.R. 3793 is to require the presence of 
counsel during any interrogation of an employee under investigation 
for misconduct which may lead to disciplinary action. The bill speci
fies that information or evidence obtained during such questioning 
cannot be used as the basis for suspension, removal or other disci
plinary action unless the employee had prior written notice that he 
was under investigation, of the nature of his misconduct, and of his 
right to counsel during questioning including at least 5 days to ob
tain counsel.

In its report and testimony, the Civil Service Commission states 
a number of reasons for strongly opposing enactment of this bill.

We concur in the views expressed by the Civil Service Commission 
and, accordingly, strongly recommend against enactment of H.R. 
3793.

Sincerely,
N a o m i  R .  S w e e n e t , 

Acting Assista/nt Director for Legislative Befereruse.

8
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U.S. C iv il  S e r v ic e  C o m m is s io n , 
Washington^ July 20̂  1977,

Hon. R o b e r t  N. C. N i x ,
Chairman  ̂ Ccmvtnittee on Post Office and Civil Service  ̂ U.S, House 

of Representatives^ Washington^ D,0.
D e a r  M r . C h a i r m a n  : This is in response to your request for tlie 

Civil Service Commission's views on H.R. 3793, a bill to amend title
5, United States Code, to provide Federal employees under investiga
tion for misconduct the right to representation during questioning 
regarding such misconduct.

H.R. 3793 would provide that Federal civilian employees who Avere 
imder investigation for misconduct Avhich could lead to suspension, 
removal, or reduction in rank or pay w’ould not be required to answer 
questions relating to the misconduct unless they Avere first advised 
in writing that they were under investigation for misconduct, the 
specific nature of the misconduct, and of their right to have a repre
sentative present during the questioning. The employees would have 
to be given a reasonable amount of time, not to exceed 5 working days, 
before questioning in order to obtain a representative. H.R. 3793 
would prohibit the use of any employee admissions in subsequent ac
tions for suspension, removal, or reduction in rank or pay unless the 
employees had been advised of their right to representation.

The second portion of the bill provides for an appeal to the Com
mission by employees disciplined on the basis of their admissions when 
they were not informed of the rights provided by the first portion of 
the bill.

The procedures provided in the bill are substantially the same as 
those required of the police in criminal investigations. The Civil Serv
ice Commission believes that ample protections are presently pro
vided by statute, Executive order, and Commission regulations for 
employees formally charged with serious misconduct. The provisions 
of the Veterans Preference Act (now codified in section 7512 of title 5, 
United States Code) require 30-days’ advance written notice of pro
posed adverse action against a Federal employee who is a veteran, 
with opportunity to respond personally and in writing, to the charges. 
These protections were extended to all employees in the competitive 
service by Executive Order 10988, the predecessor of Executive Order 
11491, which now governs the Federal labor relations program. In 
addition, the Commission’s regulations (part 772 of title 5, Code of 
Federal Reflations) insure such employee protections as advance 
written notice of adverse action, reasonable time to reply, written 
decision by a higher level agency official than the proposing officer, 
appeal of the agency decision to the Commission, full hearing by the 
Commission, and written decision.

The Commission is deeply concerned about the effect that passage 
of this bill would have on personnel management in the Federal serv
ice. H.R. 3793 would proAdde protections to Federal employees simi
lar to, but in some ways more extensive than, those provided to private 
sector employees under the National Labor Relations Act as inter
preted by the Supreme Court in the decision of N.L.R.B. v. Wein- 
garten Inc.  ̂43 U.S.L.W. 4275 (February 19, 1975). In that decision, 
the Court recognized the right of an employee in private industry to 
have a representative present during investigatory interviews when

9
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the employee reasonably believes that the interview might lead to 
disciplinary action and when the employee asserts his right to repre
sentation. H.R. 3793 goes further in requiring that specific notice be 
given to the employee of his right to representation. Extension oi 
“Weingarten” type protections to the Federal sector is inappropriate 
because Federal employees already enjoy statutory and regulatory 
rights and protections against arbitrary and capricious disciplinary 
actions whereas private sector employees do not have such rights and 
protections. The bill also ignores the Supreme Court's suggestion in 
the Weingarten case that employees may find positive benefits in 
cooperative discussions with managers.

The bill does not define “under investigation” or establish any 
meaningful criteria for determining the circumstances under which 
the procedural protections of pro];)osed section 7171 would apply. 
While we question whether the bill is really intended to provide for
mal procedures for all instances when employees are to be questioned 
on potentially disciplinary matters (however minor), the general 
language of the bill could well lead to this kind of interpretation 
and/or application. The Commission feels strongly that informal 
counseling of employees by supervisors concerning tlieir.Avork should 
never be subjected to adversary procedures. One of the most etfectiÂ e 
management tools is appropriate and timely informal counseling 
of employees concerning the less favorable aspects of their work 
performance or conduct. (Counseling obviously assists the employee 
as well.) Part 735 of the Commission’s regulations (title 5 of the 
Code of Federal Regulations), issued pursuant to Executive Order 
11222, requires agencies to provide employee counseling concerning 
employee responsibilities and conduct. We believe that the broad 
provisions of this bill could make it difficult for superiors to counsel 
employees informally. Allegations of “fruit of the poisoned tree” 
would become commonplace. The very existence of this legislation 
would have a “chilling” effect on the willingness of supervisors to 
employ informal preventive measures which primarily benefit the 
employee whose performance or conduct needs improvement.

It has been argued that because the provisions of this bill would give 
an employee the opportunity to secure representation at a pre-dis- 
ciplinary stage, the employee would be able to avoid the stigma of a 
proposed adverse action. We believe the contrary—if the supervisor- 
employee relationship becomes an adversary one at an earlier stâ e 
more rather than fewer adverse actions are likely to be proposed. This 
is so because agency officials might well decide to omit preliminary 
jnformpl questioning (which in many cases results in an understand
ing which makes an adverse action unnecessary) because the proce- 
dui al requirements are substantially the same as those now required 
roi' a proposed adver se action.

H.R. 3793 would also provide that any civilian emplovee of an 
executive agency against whom an action is taken in violation of pro
posed section 71 rl, could appeal the violation to the Commission. We 
interpret the bill as extending appeal rights to cover probationary 
employees in the competitive service, all excepted service emolovees 
and temporary employees in both the competitive and excepted service 
(The Commission currently has appellate jurisdiction over susnen* 
sions, removals, or reductions in rank or pay for competitive service

10



653

employees who have completed their probationary periods and prefer
ence eligible employees in the excepted service with one year of con
tinuous service.) Obviously, an extension of appeal rights like the one 
contemplated by H.E. 3793 would impose a burden on the Commis
sion's appeals system which would seriously affect expeditious resolu
tion of the cases that affect employees most adversely. More impor
tantly, H.R. 3793 would grant many employees who have been excluded 
from past extensions of appeal rights what would amount to a right 
to appeal adverse actions. This is so because failure of an agency to 
advise employees of their right to obtain representation before ques
tioning would most likely result in reversal of any action to suspend, 
remove, or reduce an employee in rank or pay whenever the employee 
exercised the appeal right granted by the bill. The Commission 
believes that extension of appeal rights to probationers, excepted serv
ice employees, and all temporary employees must be carefully con
sidered.

In summary, the bill is modeled on the Miranda rule which applies 
to sharply adversary situations where police have in custody indivi
duals who have become ‘‘accused” persons. Such a process could well be 
applied to nonadversarial situations in Avhich a manager who lacks 
sufficient information to decide whether it is worth charging anyone, 
is precluded from engaging in cooperative discussion to develop an 
informal judgment and must instead freeze the situation into adver
sarial form at high procedural cost and at the risk of being unable 
ever to solve what may prove to be a simple matter which merits no 
charges. We also feel that Federal employees already have ample pro
tections against arbitrary and capricious agency actions. Accordingly, 
the Commission believes that the provisions of H.R. 3793 are extremely 
imdesirable, unnecessary, and unwarranted, and strongly urges that 
the Committee not approve the bill.

The Office of Management and Budget advises that from the stand
point of the administration’s program there is no objection to the sub
mission of this report.

By direction of the Commission:
Sincerely yours,

A l a n  K. C a m p b e l l ,
ChmrTYian.

T h e  D ir e c t o r  o f  C e n t r a l  I n t e l l ig e n c e ,
Washington^ August 25̂  1977,

Hon. R o b e r t  X. C. Nix,
Chairman. Committee on Post Offt>ee and Civil Service  ̂ House of 

Representatives^ 'Washington. D,C,
D e a r  M r . C h a i r m a n  : I am writing to offer my views on PI.R. 3793. 

Under this bill, an employee being investî âted for “misconduct which 
could lead to suspension, removal, or reduction in rank or pay” can 
be questioned only after he has been advised in writing of the fact he 
is under investigation and has been given up to 5 days to obtain a 
representative of his choice to be present during questioning. This bill 
is virtually identical to H.R. 6227, introduced in the last Congress; 
and, for the reasons stated below, we continue to oppose this legis
lation.

11
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We share the concerns raised already by other Government agencies 
regarding H.R, 3793. In addition, I -would like to draw the commit
tee’s attention to considerations relating to the bill’s potential impact 
on the national foreign intelligence program.

The administration of the Central Intelligence Agency is governed 
by the National Security Act of 1947 and the Central Intelligence 
Agency Act of 1949. The former imposes on the Director of Central 
Intelligence responsibility for protecting intelligence sources and 
methods from unauthorized disclosure (50 U.S.C. 403). It also grants 
the Director the discretion to terminate the employment of any officer 
or employee of the Agency “whenever he shall deem such termination 
necessary or advisable in the interests of the United States’’ (50 
U.S.C. 403). The Director of the National Security Agency has simi
lar termination authority and, in addition, is required by law to ad
here to personnel security standards and procedures (50 U.S.C. 831- 
835). These statutory authorities and requirements are considered to 
be absolutely essential in the management of our foreign intelligence 
efforts. I believe the requirements of section 7171(b) of H.E. 3793, 
while affording certain safeguards for investigations of employees of 
the CIA, the National Security Agency and the FBI, conflict with 
these statutory authorities and would undermine important mana
gerial programs which have as their purpose the protection of intel
ligence sources and methods.

In fulfilling their statutory responsibilities, the Central Intelligence 
Agency and the National Security Agency have developed personnel 
and security programs which are unique. These programs, which in 
the case of the National S e c u r i ty  Agency are mandated by law, are 
designed to protect both the national security and the rights and 
privacy of employees. They also reflect the special responsibility upon 
these agencies to insure loyalty, security consciousness, and the per
sonal integrity and stability of employees. This attitude of trust and 
confidence is imperative in identifj îng and attending to potential 
problems before serious injury to the national security occurs. Tlie ad
versary setting encouraged by the requirements of H.E. 3793 would 
undermine this firm basis of understanding and cooperation which 
sustains the integrity of an intelligence organization.

Perhaps more than other institutions, intelligence organizations, if 
they are to be effective, must treat their personnel fairly. In most in
stances, the practices and regulations of the Central Intelligence 
Agency and the National Security Agency are fully consistent with 
the underlying purpose of H.R. 3793. However, there are circum
stances in which applying such a blanket ptatutory requirement to the 
Government’s intelligence agencies would be inappropriate and inad
visable. Even though sections 7171(h) and 7172(b). which provide 
for the employee’s representative to be an employee of the same agncy 
and for the action to be reviewable only by the President, meet some 
of the special considerations which must apply in the case of our for
eign intelligence agencies. I believe it is essential that these agencies 
be fully exempted from H.R. 3793 in light of their unique missions 
and statutory authorities.

The Office of Management and Budget has advised there is no ob
jection to the submission of this report from the standpoint of the 
administration’s program.

Yours sincerely,
S t a n s f ie l d  T ttrneb .
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C h a n g e s  i n  E x i s t i n g  L a w  M a d e  b y  t h e  B i l l , a s  E e p o r t e d

In compliance Avith clause 3 of rule XIII of the Rules of the House 
of Kei)resentatives, chancres in existing' law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman):

T it l e  5 , I ' n it e d  S t a t e s  C ode

Subpart F—Employee Relations 

CHAPTER 71—POLICIES
SUBCHAPTER I—EMPLOYEE ORGANIZATIONS

Sec .
7101. R ight to organize: postal employees.
7102. R ight to petition C ongress; employees.

SU BCH A PTER I I— A N T ID ISC R IM IN A TIO N  IN EM PLOYM ENT

7151. Policy.
7152. M arital status.
7153. Physical handicap.
7154. Other prohibitions.

SrBCH APTER III— EMPLOYEE RIGHT TO REPRESENTATION

7/77. Right to representation during questioning.
7172. Right to appeal.
7173. Regulations.

» 4

SVBCHAPTER III—EM PLOYEE RIGHT TO 
REP RE SENT A TION

§ 7171. Right to representation during questioning
(a) Any em'ployee of an Eu êcutive agency under investigation for 

misconduct irhicli could Jead to suspensiooi  ̂ removal  ̂ or reduction in 
rank or pay of such emfloyee shall not be required to ansioer questions 
relating to the mls<condnH uvdcr investigation urdess—

(1) tlic> employee is advised in loriting of—
(zl) the fact that such em'ployee is under investigation for 

ndsconduci.
(B) the specific nature of such alleged misconduct  ̂ and 
{C) the rights such employee has under paragraph (2) 

of this subsection, and
(2) the emoloyee has been provided reasonahle time, not to 

exceed 5 icorking duys  ̂ to obtain a representative of his choicê  
and is allowed to have such representative present during such 
questioning  ̂if he so elects.

(b) For the purpose of subsection (a)(^),  an employee of the 
Central Intelligence Agency^ National Secynrity Agenc^y. or the Fed
eral Bureau of Investigatio'ii who is under investigation for miscon-
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duct may ham a representative of his choice present duHng such ques
tioning  ̂ except t\at such representative shall he—

(i)  an employee of the agency in which the employee who is- 
under investigation for misconduct is employed^ and

(^) approved hy the agency for access to the information in- 
volved in the investigation.

{c) Any statem&nt made hy or evidence obtained durkig questioning 
of an employee of an Executive agency may not he used as evidence 
in the course of any action for suspension  ̂ removal  ̂ or reduction in 
rank or pay subsequently taken against the emjyloyee  ̂ u/rdess the re- 
quiremmits of paragraphs (1) and {2) of suhsection (a) of this section 
were complied with during such questioning,
§7172. Right to appeal

(a) Except as provided under subsection (&) of this section  ̂ an 
employee of̂  am. Executive agency against whom any action is taken 
for suspension  ̂ removal  ̂ or reduction in rank or pay in violation of 
section 7171 of this titlê  â id who is not otherxoise entitled to appeal 
such action to the Civil Service Commission  ̂is entitled to appeal such 
action to the Commission if the employee submits the appeal in lorithig 
within a reasonable time after receipt of notice of such action. Under 
regulations prescribed by the Commission  ̂ the employee is entitled to 
appear personally or through a representative of his choice. The 
Commission  ̂ after investigation and consideration of the evidence 
submitted  ̂ shall submit its findings and recommendations to the 
administrative authority and shall send copies of the fmdings and 
o^ecommendations to the appellant or his representative. The adminis
trative authority slmll take the corrective action that the Commission 
pnally recommends.

(&) Under such regulations as the President may prescribe  ̂an em
ployee of the Central Intelligence Agency.  ̂National Security Agency, 
or the Federal Bureau of Investigation against whom any action is 
taken for S7j,spension̂  removal  ̂or reduction in rank or pay in violation 
of section 7171 of this title is entitled to appeal such action solely to 
the President  ̂ or to an approjynate designee of the President^ whose 
-findings and recoonmendations shall be final and conclusive.
%7173. Regulations

The Civil Service Commission shall prescribe regulations necessary 
to carry out the purposes of this subchapter  ̂ except section 7172(b) 
of this title.
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AIINORITY VIEWS ON H.R. 3793—RIGHT TO COUNSEL
LEGISLATION

While single-mindedness of purpose is a trait sometimes to be- 
admired, we can only observe that oy endorsing this legislation the 
committee Democrats have opposed Republican administrations so 
consistently they are fixed with the notion that the Civil Service Com
mission, under any banner, is an adversary not to be admitted to 
counsel.

This legislation is virtually identical to H.R. 6227 of the 94th 
Congress. Its purpose is to extend Miranda-type protections to Fed
eral employees by providing that civilian employees who are under 
investigation for misconduct which could lead to dismissal or reduc
tion in rank would not be required to answer questions relating to 
their misconduct unless they were first advised in writing that they 
were under investigation, the specific nature of the misconduct, and 
of their right to have a representative present during the questioning.

The Civil Service Commission, at the time of committee considei a- 
tion of H.R. 6227, in 1975, opposed the legislation. In its report, the 
Commission questioned “whether the committee really intends to 
extend these formal procedures to all cases of questioning of employees, 
in disciplinary matters, however slight.”

The Commission went on to say:
In sum, the bill is modeled on (and actually surpasses) the 

Miranda rule which is used in the sharply adversary situation 
where police have in custody an individual who has become an 
“accused” person, and it is applied by its terms to non-ad- 
versarial situations in which a manager who lacks sufficient 
information to decide whether it is worth charging anyone, 
is precluded from engaging in cooperative discussion to de
velop an informal judgment, and must instead freeze the sit
uation into adversarial form at high procedural cost and at 
the risk of being unable ever to solve vrhat may prove to be a 
simple matter which merits no charges.

Understandably, the committee Democrats could have viewed 
this as an ultra-ccnservative position of the Ford administration, for 
they moved ahead Avith the bill Avhich passed the House and fortunate
ly ciied in the Senate.

Now we have the same basic bill under a new number (H.R. 3793) 
and again before a Democratic Conĉ ress. The difference this year is, 
of course, we have a Democratic administration and a Carter-appoint
ed Civil Service Commission.

It should be interesting to the Members of the House, that the Car- 
ter-appointed Chairman of the Civil Service Commission argues, 
against the bill in precisely the same manner as his predecessor.

(15)
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In his report to the committee dated July 20, 1977, Commission 
Chairman Alan K. Campbell concludes:

We also feel that Federal employees already have ample 
protections against arbitrary and capricious aj?ency action. 
Accordingly, the Commission believes that the provisions or
H.R. 3793 are extremely undesirable, unnecessax’y, and un
warranted, and strongly urges the Committee not approve 
the bill.

We suggest this bill gives both Democrats and Eepublicans of the 
House a voting opportunity too good to pass up. Each Member can 
cast a “No” vote and in so doing rally round his own party banner. 
By rights, the bill should be overwhelmingly rejected.

E d w a r d  J. D e r w i n s k i .
J o h n  H. R ou sseixdt .
G e n e  T a t l o r .
T r e n t  I-iO t t .
J i m  L e a c h .
T o m  C orcxjran .
J a m e s  M. C oijtats .
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9 5 th  C o n g r e s s  ) HOUSE OF EEPKESENTATIVES f R e p o r t
2d Session J 1 No. 95-1396

REORGANIZATION PLAN NO. 2 OF 1978 
(Civil Service Commission)

Ju l y  26, 1978.— Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed

Mr. B r o o k s , from the Committee on Government Operations, sub
mitted the following

REPORT
[To accompany H. Res. 1201]

[Including cost estimate of the Congressional Budget Office]

The Committee on Government Operations to whom was referred 
the resolution (H. Res. 1201) to disapprove Reorganization Plan 
No. 2 transmitted by the President on May 23, 1978, having con
sidered the same, report unfavorably thereon without amendment 
and recommend that the resolution do not pass.

S u m m a r y  a n d  P u r p o s e

Reorganization Plan No. 2 of 1978 is the structural portion of the 
civil seryice reform proposals submitted to Congress by President 
Carter. The plan will convert the U.S. Civil Service Commission into a 
Merit Systems Protection Board to handle adjudications and employee 
appeals from departmental and agency decisions. The Board will have 
a Special Counsel.

It will create an independent agency called the Oflfice of Personnel 
Management to which will be transferred the current personnel 
management functions of the Civil Service Commission. The office 
win have a single head.

The Plan will also establish an independent agency entitled the 
Federal Labor Relations Authority to be composed of three Mem^rs 
to carry out the functions of the existing Federal Labor Relations 
Council. The Council was created by an Executive Order that deals 
with the relations between employees and management in the Federal 
Government.
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The Reorganization Plan provides the organizational changes that 
are needed to implement the President’s substantive civil service re
form proposals considered by the House Post Office and Civil Service 
Committee.

The President said he was confident “ that this Plan and the compan
ion civil service reform legislation will both lead to more effective 
protection of Federal employees’ legitimate rights and a more reward
ing workplace. At the same time the American people will benefit 
from a better managed, more productive and more efficient Federal 
Government.”

The reorganization plan makes the following changes;
1. Establishes a new Office of Personnel Management

The Office of Personnel Management will be the central personnel 
agency for the Federal Government. The Office will:

Aid the President in preparing rules for the administration of 
civilian employment;

Advise the President on any civilian employment matters; 
Execute, administer and enforce the civil service laws, rules, 

and regulations (including retirement and job classification 
matters);

Coordinate research in imporved personnel management; and 
Recommend to the President actions to apply merit principles 

in such areas as selection, promotion, transfer, performance, pay, 
conditions of service, tenure, and separation of employees.

The Office will be headed by a director, appointed by the President 
and confirmed by the Senate.
2. Redesignates the existing Civil Service Commission as the Merit Sys

tems Protection Board 
The Merit Systems Protection Board will be the successor agency 

to the Civil Service Commission. The Board would be under the 
bipartisan leadership of three members, appointed by the President 
and confirmed by the Senate. Members will serve renewable 6-year 
terms. If the proposed Civil Service Reform Act is approved by the 
Congress, Board members would become more indej)endent, serving 
nonrenewable 7-year terms, and subject to removal only for cause.

The Merit Systems Protection Board will exercise all of the adju
dication and appellate functions now vested in the Civil Service 
Commission.
3. Establish a Special Counsel to the Merit Systems Protection Board 

The reorganization plan establishes the position of Special Counsel
to the Board to investigate prohibited personnel practices, prosecute 
officials who violate the Civil Service rules and regulations, and to 
enforce the Hatch Act. The Special Counsel would be appointed to 
a four-year term by the President and confirmed by the Senate. The 
Special Counsel would be independent of, and not subject to direction 
by, the Board.

Under the plan, the Special Counsel will:
Assume all functions of the Commission relating to investi

gations of prohibited political activity on the part of federal 
employees and of certain state and local employees;
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Investigate, in certain situations, whether information that 
should have been disclosed under the Freedom of Information 
Act has been withheld by a federal official in a capricious or 
arbitrary manner; and 

Investigate allegations of personnel practices which are pro
hibited by law or regulation.

4. Establishes a Federal Labor Relations Authority
The reorganization plan establishes a Federal Labor Relations 

Authority as a new agency responsible for administering the federal 
labor relations program. The Authority will integrate the “ third- 
party” functions in the labor relations program under an independent 
and neutral body.

The Authority would assume functions now held by a Federal 
Labor Relations Council, which functions under an Executive Order, 
and certain duties now performed by the assistant secretary of labor 
for labor-management relations. These include:

Determining appropriate bargaining units, supervising elections 
and certifying exclusive bargaining agents;

Investigation and prosecuting unfair labor practice com
plaints; and

Deciding appeals from determinations of non-negotiability.
The existing Federal Service Impasses Panel would operate as a 

distinct organizational entity within the Authority.
The Federal Labor Relations Authority, which would be estab

lished as a bipartisan and independent agency, would have a chairman, 
two members, and a general counsel, all appointed by the President 
and confirmed by the Senate.

The general counsel will investigate alleged unfair labor practices, 
make final decisions as to whether to issue unfair labor practice com
plaints, and prosecute such complaints before the Authority. This 
process and the built-in review within the Authority will eliminate 
the need for judicial review of its final decisions, except on constitu
tional grounds.

The present staff of the Civil Service Commission and the Labor 
Relations Council is approximately 7,204. Of that total about 6,750 
would be transferred to the new Office of Personnel Management, 
approximately 400 to the Merit Systems Protection Board and 54 to 
the Federal Labor Relations Authority. Expenditures of around $225 
million are made by the agencies subject to this reorganization. The 
only additional costs to present authorized expenditures will be those 
necessitated by the implementation of the Plan.

The committee believes the reorganization will improve the admin
istration of the Federal Government and its personnel system, result 
in the achievement of higher standards of workmanship and, ulti
mately enhance the quality of delivery of services to the public.

C o m m i t t e e  V o t e

House Resolution 1201 was reported to the House with a recom
mendation that it do not pass by a vote of 31 ayes with none voting 
in the negative. The committee, therefore, favors Reorganization 
Plan No. 2 of 1978.
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A m e n d m e n t

On July 11, President Carter submitted an amendment to Reor
ganization Plan No. 2 which rewrites section 104(c) as follows:

(c) Executing, administering and enforcing the Civil 
Service rules and regulations of the President and the Office 
and the statutes governing the same, and other activities of 
the Office including retirement and classification activities 
except to the extent such functions remain vested in the 
Merit Systems Protection Board pursuant to Section 202 
of the Plan, or are transferred to the Special Counsel pur
suant to Section 204 of this Plan. The Director shall provide 
the public, where appropriate, a reasonable opportunity to 
comment and submit written views on the implementation 
and interpretation of such rules and regulations.

The effect of the amendment is to require the Director of the new 
Office of Personnel Management to provide a reasonable opportunity 
to comment on the implementation and interpretation of rules and 
regulations which the Director may execute, administer or enforce.

H e a r i n g s

Hearings were held by the Subcommittee on Legislation and Na
tional Security on June 6, 13 and 15 at which time Members of Con
gress, the Director of the Office of Management and Budget and the 
Chairman of the U.S. Civil Service Commission and other officials of 
the Administration were heard. Testimony was also received from rep
resentatives of the AFLr-CIO and affiliated unions; the major inde
pendent organizations which represent Federal employees; the U.S. 
Chamber of Commerce; and university scholars. Other statements 
were submitted for the record by interested parties.

A c t io n  R e q u i r e d  o n  D i s a p p r o v a l  R e s o l u t i o n

As noted above Reorganization Plan No. 2 is an integral part of 
the overall reform of the Federal civil service now being undertaken 
by the Congress upon recommendations submitted by the President. 
The Plan, however, deals only with organizational aspects rather than 
substantive policies. Because of the division of labor between the Com
mittees on Government Operations and Post Office and Civil Service, 
several members of the House appeared before the Government Op
erations Committee and suggested that we either defer action on the 
resolution of disapproval until our colleague committee had completed 
its work or urge the President to change the effective date of the Plan 
to coincide with Congressional enactment of the substantive legislation.

Chairman Brooks, at the outset of our consideration of the Plan 
stated that it would be preferable if the two committees could work 
in tandem on their respective aspects of the reorganization. He pointed 
out, however, that under the Reorganization Act we were limited by 
a time factor and at a specified time the committee could be auto
matically discharged of consideration of its disapproval resolution if 
it has not made its report to the House. Thus, this committee is com- 
Delled to act regardless of the progress made on the substantive legis- 
ation. Inasmuch as our committee strongly favors the Plan, we hereby 

submit our views.
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We should note, however, that the Plan, as drafted, is not dependent 
upon enactment of the legislative proposal and, of itself, constitutes an 
effective change in the Federal civil service and personnel adminis
tration. If for some reason the su^tantive legislation is not enacted, 
the separate bodies created by this Plan can function under existing 
statutes and a major improvement would still have been achieved.

T h e  C i v i l  S e r v i c e  C o m m is s io n

As previously described, the reorganization plan will separate the 
Civil Service Commission into two separate agencies. The Commission 
was founded in 1883 in response to abuses in Federal appointments 
known then as the “spoils system.” As time passed and Federal 
personnel r̂ew in numbers it accumulated responsibilities which were 
at odds with each other and, in recent years, it has at times been 
charged with engaging in the same types of activities it was created 
to prevent.

During our hearings, the Director of the Office of Management and 
Budget stated:

The Civil Service Commission is now assigned respon
sibility for protecting the merit system. The Commission 
is expected to judge whether the actions which occur within 
the personnel system are within agreed-upon rules. At the 
same time, the Civil Service Commission is the developer 
and enforcer of many of these rules. The objectivity which 
employees expect in the application of rules to individual 
decisions directly affecting their job security and compensa
tion has been questioned because the rule maker is also the 
prosecutor and the judge.

The separation of the Commission into the Office of Personnel 
Management to provide managerial leadership for the positive per
sonnel management functions in the Executive Branch and the Merit 
Systems Protection Board to serve as a “watch dog” over the integrity 
of the merit system, protecting employee rights, and performing a 
variety of other adjudicatory functions, will resolve these conflicting 
duties and eliminate this confusion.

O f f i c e  o f  P e r s o n n e l  M a n a g e m e n t

The creation of the Office of Personnel Management will enable this 
office to function properly as an administrative arm of the President in 
carrying out Federal persoimel responsibilities, to administer civil 
service rules and regulations and to oversee the performance of 
personnel management within the agencies.

Through the authority given the Director to delegate certain respon
sibilities to the departments and agencies, more flexibility will be 
obtained compared with the rigidity of the present system. The com
mittee expects these delegations to be made cautiously and with over
sight as needed. The delegations should be carried out with carefully 
prepared written performance agreements between the agency and’ the 
Office of Personnel Management. The 0PM should specify required 
levels of agency performance; conditions for redelegation within the 
agency, with due regard for the impact on bargaining with employee 
organizations; reporting, review and other controls; and grounds for
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revoking, suspending, or modifying the authority. These performance 
agreements and their oversight should provide adequate protection 
against misuse of authority. This committee will follow these delega
tions and monitor their results.

Some concern has been expressed over the fact that the Director of 
the Office of Personnel Management will be a single individual rather 
than a collegiate body. The committee considered these concerns and 
believes they are not well founded. Single administrators are the rule 
rather than the exception throughout the Executive Branch and with 
the adjudicatory functions removed from the 0PM there is no reason 
to expect the single administrator to be handicapped by the absence 
of his peers. Even in most collegial-headed bodies the chairman is given 
nearly all of the administrative powers and the other commissioners or 
members contribute primarily to policy or adjudication. Some have 
argued that a single administrator is removed from the ' ̂ sunshine 
provisions of law which require meetings to be held in open session. 
But the advantages of such '̂openness’  ̂must be weighed against the 
delays in administration multi-headed bodies inevitably will produce. 
In any event, personnel administration may not lend itself well to 
collegiate responsibility and the record of the Civil Service Commis
sion in recent years may be a good example of this truism.

M e r i t  S y s t e m s  P r o t e c t i o n  B o a r d

The conversion of the Civil Service Commission into the Merit 
Systems Protection Board is an especially positive feature of the re
organization plan. The Board will handle adjudicatory and appelate 
functions now vested in the Commission and primarily carried out by 
its Federal Employee Appeals Authority and its Appeals Review 
Board. The Board will have jurisdiction over practically all of the 
matters that an employee may appeal, or determinations that an 
employee may ask to have reconsidered outside his or her agency. 
However, the Board will not adjudicate appeals from examination 
ratings or rejection of applications (other than those pertaining to 
administrative law judge positions), from position classification or 
job grading determinations (except when the employee's position is 
downgraded and this leads to an adverse action), or from decisions of 
insurance carriers denying claims of employees, annuitants, or family 
members. These are technical matters more suitable for administrative 
review to ensure accuracy and consistency with the intentions of gov
erning law and administrative authority.

The committee is satisfied that the Board will have the independence 
needed to effectively and objectively perform its duties. The division 
of responsibilities between the Office of Personnel Management and 
the Merit Systems Protection Board as articulated in the Reorganiza
tion Plan provides evidence of the Board’s independence. While the 
Office of Personnel Management regulates what actions may be ap
pealed to the Board (beyond those specified by statute), the Board 
regulates the course of its own proceedings, such as time limits for filing 
appeals, its review procedures, and the rights and responsibilities of 
parties involved. The Board may also on its own motion conduct
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special studies to monitor compliance with merit system principles 
and to focus public attention on conditions within agencies that run 
counter to merit principles.

In sum, the nature of the appointment to and conditions for con
tinued service on the Board, the ability to seek enforcement of its 
orders through action by the Special Counsel, and the authority to 
regulate its own proceedings as established in the Reorganization 
plan No. 2 of 1978 and the proposed Civil Service Reform Act secures 
the independence of the Board. Establishment of the Special Counsel 
with investigative and prosecutorial authority will provide employees 
increased protection from improper managerial actions and increase 
the accountability of managers for the exercise of discretionary au
thorities.

T h e  F e d e r a l  L a b o r  R e l a t i o n s  A u t h o r i t y

The Federal Labor Relations Authority replaces the existing Fed
eral Labor Relations Council. The latter was established by Executive 
Order 11491 and consists of the Chairman, Civil Service Commission, 
the Director, Office of Management and Budget, and the Secretary of 
Labor. The new Authority would have a Chairman, two members, 
and a General Counsel, all appointed by the President and confirmed 
by the Senate. Certain duties now performed by the Assistant Secre
tary of Labor for Labor-Mana^ment Relations would be performed 
by the Authority. The existing Federal Service Impasses Panel would 
operate as a distinct organizational entity within the Authoritj^

The Authority will integrate the third-party functions in the labor 
relations program under an independent and neutral body. Its Gen
eral Counsel will investigate alleged unfair labor practices, make final 
decisions as to whether to issue unfair labor practices, make final 
decisions as to whether to issue unfair labor practice complaints, and 
prosecute such complaints before the Authority. This process and 
the build-in review within the Authority should eliminate the need 
for judicial review of its final decisions, except on constitutional 
grounds.

It has been said that it may be inappropriate to reorganize by Plan 
an activity that was created by executive order. This seems to be 
splitting hairs with phraseology and we see no objection to this pro
cedure. We have observed that the substantive legislation ordered 
reported by the Post Office and Civil Service Committee contains a 
statutory basis for the Authority and its functions.

O v e r s i g h t  F i n d i n g s

No specific oversight findings have been issued by the Committee 
on this reorganization. However, a detailed study of the necessity for 
the Plan was made by the Subcommittee on Legislation and National 
Security and hearings were held.

C o s t  E s t im a t e  o f  t h e  C o n g r e s s i o n a l  B u d g e t  O f f ic e

The cost estimate prepared by the Concessional Budget Office is 
contained in the following letter from its director:
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C o n g r e s s i o n a l  B u d g e t  O f f i c e ,
U .S . C o n g r e s s , 

Washington, D.C., July 21, 1978.
Hon. J a c k  B r o o k s ,
Chairman, Committee on Government Operations,
U.S. House of Representatives,
Washington, D.C. 20616 

D e a r  M r . C h a i r m a n : Pursuant to section 403 of the Congressional 
Budget Act of 1974, the Congressional Budget Office has reviewed
H. Res. 1201, as ordered reported by the House Committee on Govern
ment Operations, July 19, 1978. This resolution would disapprove the 
reorganization plan proposed by the President for the reorganization 
of the Civil Service Commission.

Based on this review, it is estimated that the cost of implementing 
this reorganization plan would be approximately $3 million in the first 
year, fiscal year 1979. Thereafter, the cost would be about $2.7 million 
in fiscal year 1980, increasing each year with inflation to $3.2 million 
in fiscal year 1983.

These costs include the salaries and benefits of additional personnel 
in the Office of Personnel Management, the Merit Systems Protection 
Board, and the Federal Labor Relations Authority, as well as projected 
costs for research in personnel management. The estimate also includes 
approximately $1 million in fiscal year 1979 for relocation of personnel.

Should the committee so desire, we would be pleased to provide 
further details on this estimate.

Sincerely,
A l i c e  M .  R i v l i n , Director.

S e c t io n - b y - S e c t io n  A n a l y s is

This plan establishes the Office of Personnel Management to per
form the pohcymaking and executive responsibilities currently assigned 
to the CivU Service Commission, redesignates the Commission as the 
Merit Systems Protection Board and enumerates its appellate, adju
dicative, and merit oversight authorities and functions. It also estab
lishes a Special Counsel as a separate office located within the Board. 
The plan further establishes the Federal Labor Relations Authority 
and transfers the Federal Service Impasses Panel to it, to be a distinct 
organizational entity within the Authority.

PART I. o f f ic e  o f  PERSONNEL MANAGEMENT

Section 101. Establishment of the Office of Personnel Management and 
its Director and other matters 

This section provides for an independent establishment in the 
Executive Branch to be called the Office of Personnel Management. 
It provides for the appointment by the President of a Director of the 
Office of Personnel Management, by and with the advice and consent 
of the Senate, and for his compensation at Level II of the Executive 
Schedule. It further abolishes the position referred to in 5 U.S.C. 
5109(b), involving duties related to retirement, life insurance and 
health benefits.
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Section 102. Transjer 0/  Functions
This section transfers, except as otherwise specified in the Plan, all 

of the functions now vested by statute in the U.S. Civil Service 
Commission, its Chairman, or the Boards of Examiners established 
under 5 U.S.C. 1105, to the Director of the Office of Personnel Man
agement. This transfer of functions effects essentially the transfer of 
the policy making, executive, and managerial functions (sometimes 
referred to as the “positive personnel management” functions) now 
assigned to the Commission to the Director of the Office of Personnel 
Management. This would include the function of prescribing regula
tions to implement various statutory provisions authorizing the Com
mission to i^ue regulations as may be necessary, including regulations 
for the administration of 5 U.S.C. 7154(b) pertaining to antidiscrimina
tion in administering position classification, pay rates and systems, and 
supergrade appointments.
Section 103. Deputy Director and Associate Directors

This section provides for the appointment by the President of a 
Deputy Director of the Office of Personnel Management, by and with 
the advice and consent of the Senate, and for his compensation at 
Level III of the Executive Schedule. The duties of the Deputy are to 
be prescribed by the Director and the Deputy shall act for the Director 
during his absence or disability or during a vacancy in the Office of the 
Director.

This section further provides for the appointment within the ex
cepted service of as many as five Associate Directors who shall be 
compensated at Level IV of the Executive Schedule and whose position 
titles shall be determined by the Director. (Under the Reform legisla
tion, these Associate Directors would be placed in the proposed 
Senior Executive Service.) The Associate Director positions are justi
fied both on the basis of the role of the Office of Personnel Management 
in providing policy advice and assistance to the President on a wide 
range of personnel matters in the Executive branch, and on the need 
for forceful management of improved personnel programs.
Section IO4. Functions oj the Director

This section provides that the functions of the Director shall include, 
but not be limited to; as the President may request, aiding the Presi
dent in preparing rules for the administration of civilian employnient 
now within the jurisdiction of the Civil Service Commission; advising 
the President, at his request, on any civilian employment matters now 
within the jurisdiction of the Commission. This section also articulates 
the Director’s responsibility, except to the extent that such functions 
remain vested in the Merit Systems Protection Board or are trans
ferred to the Special Counsel, for executing, administering and en
forcing the civil service rules and regulations of the President and of 
the Office and the statutes governing them, and other activities of the 
Office, including retirement and classification matters. The Director is 
to provide the public, where appropriate, a reasonable opportunity to 
comment and submit written views on the implementation and inter
pretation of such rules and regulations. This section authorizes the 
Director to conduct or otherwise provide for studies and research for 
the purpose of improving personnel management and recommending
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to the President actions to further the efficiency of the Civil Service 
and the systematic application of merit systems principles in areas 
such as selection, promotion, transfer, performance, pay, conditions 
of service, tenure and separation. Finally, this section' assigns the 
Director responsibility for performing the training responsibilities now 
performed by the Commission as set forth in 5 U.S.C., chapter 41.
Section 105. Authority to delegate junctions

This section provides that the Director may delegate to the heads 
of agencies employing persons in the competitive service the perform
ance of any function or portion thereof transferred under this Plan as 
it relates to employees or applicants for employment in such agencies.

PART II. M ERIT SYSTEM S PROTECTION BOARD

Section 201. Merit Systems Protection Board
Subsection (a) changes the designation of the United States Civil 

Service Commission to the Merit Systems Protection Board and 
redesignates the Commissioners of the Civil Service Commission as 
members of the Board. Subsection (b) affirms that the Chairman of 
the Board will be its chief executive and administrative officer and 
abolishes the position of Executive Director currently established in 
section 1103(d) of title 5, United States Code. Since the Board will not 
have extensive administrative responsibilities, the position of Execu
tive Director will not be needed.

By redesignating the Civil Service Commission the Merit Systems 
Protection Board rather than abolishing the Commission and creating 
a new entity by that name, the six-year terms of the Commissioners are 
preserved. (The Reorganization Act does not allow for the creation of 
an office with a term longer than four years.) Since the insulation of the 
Board from political pressure is essential to its proper functioning, 
legislation is being sought to lengthen the terms of members further, 
prohibit their appointment to more than one full term, and to provide 
that they may not be removed except for cause.
Section 202. Functions of the Merit Systems Protection Board and 

related matters
Subsection (a) sets forth the hearing, adjudicatory, and appeals 

authority of the Board. It authorizes the Board to hear and decide 
the following statutory appeals and matters currently adjudicated by 
the Commission:

(1) Political activities of certain State, local, and Federal 
employees (Hatch Act violations) (5 USC 1504-1507 and 7325);

(2) Withholding of within-grade salary increases (5 USC 5335) ;
(3) Removal of an administrative law judge (5 USC 7521);
(4) Adverse actions against preference eligibles (5 USC 7701);
(5) Determinations by the Bureau of Retirement, Insurance, 

and Occupational Health concerning retirement applications and 
annuities (5 USC 8347(d)); and

(6) Restoration to duty following military service (38 USC 
2023).

In addition, based on an existing Executive order and on regula
tions, the following appealable matters will be placed under the juris
diction of the Board:
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1. Adverse actions against non-preference eligibles in the 
comp^Uitive service (EO 11491, as amended). (Under the j)ro- 
posed Civil Service Reform Act, the right of non-preference 
eligibles to appeal adverse actions wou' l be provided by stat(ite).

2. Employment practices administereil or required by the Civil 
Service Commission (5 CFR 300.104(a)).

3. Restoration to duty followii^ recovery or partial recovery 
from a coinpensable injury (5 CFR 302.501-03, 353.401).

4. Terminations during probationary periods (5 CFR 315.806).
5. Violations of reemployment priority rights (5 CFR 330.202).
6. Reduction in force (5 CFR 351.901).
7. Reemployment rights based on movement between Execu

tive agencies during emergencies (5 CFR 352.209).
8. Reemployment rights following details or transfers to inter

national organizations (5 CFR 352.313).
9. Reinstatement rights after service under the Foreign Assistance 

Act of 1961 (5 CFR 352.508).
10. Reemployment rights after service in the Economic Stabiliza

tion Program (5 CFR 352.607).
11. Reemployment rights after service under the Indian Self- 

Determination Act (5 CFR 352.707).
12. Retention of salaries of employees demoted to General Schedule 

positions without personal cause, not at their own request, and not 
m a reduction in force due to lack of funds or curtailment of work 
(5 CFR 531.517). '

13. Disqualification of employees or applicants by the Commission 
based on suitability determinations (5 CFR 731.401 and 754.105).

14. Final decisions of the Bureau of Retirement, Insurance, and 
Occupational Health concerning employee coverage under the life 
insurance and health benefits programs (5 CFR 870.205(b), 871.206(b), 
and 890.103(b)).

15. Appeal from a decision of the Bureau of Retirement, Insurance 
and Occupational Health concerning collection of an overpayment of 
annuity (5 CFR 831.1302).

16. Determination by the Commission’s Bureau of Retirement, 
Insurance, and Occupational, Health that annuitants are not eligible 
to elect health benefits plans or to receive Government contributions 
related to such plans (5 CFR 891.105).

17. Appeals from an examination rating or the rejection of an ap
plication in connection with an administrative law judge position 
(CSC Minute Number 5 of April 29, 1974).

Subsection (b) provides that the Board shall retain the function now 
vested in the Commission or its Chairman of enforcing its adjudicative 
decisions in those matters covered in subsection (a) of this section pur
suant to the provisions of 5 U.S.C. 1104 (a)(5) and (b)(4). This would 
include any applicable provisions of Civil Service Rule V. Section 5.4 
(5 CFR 5.4).

Subsection (c) provides that a member of the Board may request an 
interpretation of regulations or policy directives issued by the Oflfice 
of Persormel Management in connection with a matter before the 
Board. Subsection (d) provides that the Board must notify the Director 
of the Office of Personnel Management whenever the interpretation or 
application of a rule, regulation or policy directive issued by the Office
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is at issue in any matter before the Board and give the Director 
standing to intervene in the proceedings.

Subsections (e) and (f) provide for the designation, by the Board, 
of chairmen of performance rating boards and, by the Chairman, of a 
Chairman of boards of review in connection with the removal of air 
traffic controllers from air traffic controller positions, respectively.

Subsection (g) accords the Board authority to conduct special studies 
relating to the Civil Service, and to other merit systems in the Execu
tive Branch, and to report to the President and the Congress concern
ing whether the public interest in a workforce free of personnel 
practices prohibited by law (including Executive orders) or regulations 
is being protected. The Board will have access to personnel records 
and information collected by the Office of Personnel Management to 
the extent permitted by law, and will be authorized to require addi
tional reports from other agencies as needed.

Subsection (h) authorizes the Board to delegate any of its adminis
trative functions to its staff. Subsection (i) authorizes the Board to 
issue regulations governing its functions, including regulations defining 
its review procedures, the time limits for appealing, and the rights and 
responsibilities of parties to appeals. The regulations shall be pub
lished in the Federal Register. Subsection (i) also provides that the 
Board shall not issue advisory opinions.
Section 203. Savings provisions

This section provides that the Board shall accept appeals from 
agency actions effected prior to the effective date of the Plan. This 
section provides that: (1) proceedings before the Federal Employees 
Appeals Authority shall continue before the Board; (2) proceedings 
before the Appeals Review Board and before the Civil Service Com
mission on appeal from decisions of the Appeals Review Board shall 
continue before the Board. It is not intended, however, that matters 
continued before the Board must be heard by the Board en banc. It is 
expected that the Board will establish procedures for dealing with 
these matters essentially on the record and with the assistance of 
staff review and recommendations, but with due regard for preserving 
the substantive rights of the appellants and others affected. Addi
tionally, this section provides that other employee appeals heard by 
boards or bodies pursuant to law or regulation shall continue to be 
processed pursuant to those laws or regulations. This provision does 
not aflfect the right of any employee to judicial review.
Section 204- The Special Counsel

Subsection (a) provides for the appointment by the President, with 
the advice and consent of the Senate, of a Special Counsel as the head 
of a separate Office located within the Board. Subsection (a) further 
provides that the Special Counsel’s appointment shall be for a term of 
four years and that he shall be compensated at Level IV of the Execu
tive Schedule. It is intended that the Special Counsel shall be inde
pendent of the Board and not subject to direction by the Board.

Subsection (b) of this section transfers to the Special Counsel all 
functions of the Commission relating to investigations of prohibited 
political activity on the part of Federal employees (Chapter 73 of 
title 5 U.S. Code) and of certain State and local employees (Chapter 
15 of title 5, U.S. Code). Additionally, it authorizes the Special
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Counsel to investigate to ascertain whether information that should 
have been disclosed under the Freedom of Information Act has been 
withheld by a Federal official in a capricious or arbitrary manner, 
under 5 U.S.C. 552(a)(4)(F).

Subsection (c) authorizes the Special Counsel to investigate, pur
suant to 5 U.S.C. 1303, allegations of personnel practices which are 
prohibited by law or regulation. The initiation of such investigations 
would not be contingent on the receipt of a formal complaint. The 
Special Counsel could investigate on his own initiative based on 
information from any source.

Subsection (d) provides that when the Special Counsel determines 
that there are personnel practices prohibited by law or regulation 
which require corrective action, he shall report his findings and 
recommendations to the Chairman of the Merit Systems Protection 
Board, to the agency affected and to the Office of Personnel Manage
ment, and may report such findings to the President.

Subsection (e) provides that when he believes disciplinary action is 
warranted, the Special Counsel may prepare charges based on investi
gations carried out under this section against employees within the 
jurisdiction of the Board. (Employee coverage of matters within 
the Special Counsel’s jurisdiction is determined by provisions of the 
pertinent statute or regulation.) Charges with supporting documenta
tion are to be presented to the Board, which will determine whether 
the charges will be adjudicated by the Board itself, or by an adminis
trative law judge designated by the Board. (In the case of a Presi
dential appointee, the Special Counsel would refer the results of 
the investigation to the President.)

Subsections (f) and (g) authorize the Special Counsel to appoint 
personnel needed to perform the functions of his office and to issue 
rules and regulations governing the receipt and investigation of 
matters under this section. The Special Counsel’s regulations must be 
published in the Federal Register.

Subsection (h) provides that the Special Counsel shall issue no 
advisory opinions.

PAR T III . FED ERAL LAB OR RELATIONS AU TH O RITY

Section 301. Establishment of the Federal Labor Relations Authority
Subsection (a) of this section establishes the Federal Labor Rela

tions Authority as an independent establishment in the Executive 
Branch; provides that the Authority be composed of three members, 
one of whom shall be the Chairman, and not more than two of whom 
shall be members of the same political party; provides that members 
of the Authority are to hold no other office or position, except where 
provided by law or by the President.

Subsection (b) of this section provides that members of the Author
ity be appointed by the President, by and with the advice and consent 
of the Senate; provides that members of the Authority be compensated 
at the rate for Level IV of the Executive Schedule; provides that the 
President designate one member of the Authority to serve as Chair
man; and provides that the Chairman be compensated at the rate of 
Level III of the Executive Schedule.
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Subsection (c) of this section provides for staggered terms of 4 years 
for members of the Authority, with the initial members being 
appointed for 2 and 3 years and the Chairman for 4 years, and pro
vides that an individual chosen to fill a vacancy shall be appointed 
for the unexpired term of the member he replaces.

Subsection (d) of this section provides that the Authority shall make 
an annual report to the President for transmittal to the Congress.
Section 802. Establishment of the General Counsel of the Authority 

This section establishes a General Counsel for the Authority. It 
orovides that the General Counsel shall be appointed by the President 
jy and with the advice and consent of the Senate for a term of four 
years and provides that he shall be compensated at the rate set for 
Level V of the Executive Schedule. This section provides further that 
the General Counsel shall perform duties as prescribed by the Author
ity, including but not limited to the duty of determining and present
ing the facts required by the Authority to decide unfair labor practice 
complaints.
Section SOS. The Federal Service Impasses Panel 

This section transfers the existing Federal Service Impasses Panel to 
the Authority and provides for its continuance as a distinct organiza
tional entity within the Authority.
Section SQ4- Functions 

This section transfers, subject to the provisions of section 306, to the 
Authority: the functions of the Federal Labor Relations Council under 
Executive order 11491, as amended; the functions of the Civil Service 
Commission under sections 4(a) and 6(e) of Executive Order 11491, as 
amended; the functions of the Assistant Secretary of Labor for Labor 
Management Relations under Executive Order 11491, as amended, 
except for those functions related to alleged violations of the standards 
of conduct for labor organizations under section 6(a) (4) of that Execu
tive Order; and to the Panel, the functions and authorities of the 
Federal Service Impasses Panel under Executive Order 11491, as 
amended.
Section SOS. Authority Decisions

This section provides that the decisions of the Authority on any 
matter within its jurisdiction shall be final and not subject to judicial 
review.
Section 306. Other Provisions

This section provides that, unless and until they are modified, 
revised, or revoked, all policies, regulations, and procedures estab
lished, and decisions issued, under Executive Order 11491, as amended, 
shall remain in full force and effect. This section reserves to the 
President the power to modify the functions transferred to the Author
ity and the Impasses Panel pursuant to Section 304 of this Plan.
Section 807. Savings Provision

This section provides that all matters which relate to functions 
transferred by Section 304 to the Authority, which are pending on the 
eflFective date of the Plan before the Federal Labor Relations Council, 
the Vice Chairman of the Civil Service Commission, or the Assistant
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Secretary for Labor-Management Relations shall continue before the 
Authority under its rules and OTocedures. All matters pending before 
the Federal Service Impasses Panel shall continue before the Panel 
under its rules and procedures.

PAR T IV . GEN ERAL PROVISIONS

Section 4OI. Incidental Transfers
Section 401 provides for the transfer of personnel, property, records, 

unexpended balances of appropriations, allocations and other funds 
employed, used, held, available or to be made available in connection 
with the functions transferred under this Plan to the appropriate 
agency or component thereof at such time as the Director of the Office 
of Management and Budget shall determine. No unexpended balances 
transferred may be used, however, for purposes other than those for 
which the appropriation was originally made. The Director of the 
OflS.ce of Management and Budget is authorized to terminate the affairs 
of any agency abolished by this Plan and to take such further measures 
as may be needed to effectuate the purposes of the Plan.
Section 402. Interim officers 

Section 402 authorizes the President to appoint employees in the 
Executive Branch at the time of the reorgamzation to act as Director 
and Deputy Director of the Ofl&ce of Personnel Management, as 
Special Counsel, as Chairman and members of the Federal Labor 
Relations Authority, as Chairman and members of the Federal Serv
ice Impasses Panel and as General Counsel of the Authority, until 
those oflBces are filled under the provisions of this Plan or by recess 
appointment. The intent is to carry over the existing Federal Service 
Impasses Panel into the new Federal Labor Relations Authority. In 
addition, the President would be entitled to authorize that these 
oflScials be compensated in accordance with the salaries specified for 
the offices mentioned above, in lieu of other compensation from the 
United States. The redesignatipn of the Civil Service Commission as 
the Merit Systems Protection Board in no way alters or interferes 
with the incumbency or term of office of the duly appointed Chairman, 
Vice-Chairman, or Member of the Civil Service Commission who 
becomes by virtue of this Plan, Chairman, Vice-Chairman, or Mem
ber of the Board.
Section JfiS. Ejffective date

This section provides that the Plan shall take effect at such time or 
times, on or before January 1, 1979, as the President shall specify, 
but not sooner than the earliest date allowable under section 906 of 
title 5, United States Code.
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R eport
No. 95-1403

CIVIL SERVICE REFORM ACT OF 1978

Jtxly 31,1978.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed

Mr. N ix , from the Committee on Post Office and Civil Service, 
submitted the following

REPORT
[Including cost estimate of the Congressional Budget Ofllce]

[To accompany H.R. 11280] 

together with
SEPARATE, SUPPLEMENTAL, ADDITIONAL, 

INDIVIDUAL, AND DISSENTING VIEWS

The Committee on Post Office and Civil Service, to which was 
referred the bill (H.R. 11280) to reform the civil service laws, having 
considered the same, reports favorably thereon, with amendments, and 
recommends that the bill as amended do pass.

A mendments

The committee has amended the bill as introduced by striking out 
all language after the enacting clause and inserting a new text which 
is printed in italic in the reported bill.

The committee has also amended the title.

E xplanation of A mendments

The Committee amendments include a complete substitute for the 
text of H.R. 11280 as introduced and an amendment to the title.

The chang^ made by the committee amendments to the text of the 
bill are explained in the body of this report.

The committ^ has amended the title to reflect more accurately the 
content of the bill as amended.

P urpose

Hie purpose of this legislation is to reform the Civil Service of the 
Government of the United States.

(1)
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CoMMTTTEB AcTIO N

On March 2, 1978, President Carter transmitted to Congress his 
message on civil seirice reform which included a draft of legislation. 
That legislation was introduced on March 3,1978, by Mr. Nix and Mr. 
Derwinski (by request) as H.R. 11280.

The Committee on Post Office and Civil Service conduct^ 13 days 
of hearings (including hearings conducted by Representative Gladys 
Noon Spellman at four Federal agency locations) on March 14, 21; 
April 4,5,6,11,12,28; and May 8,12,15,22, and 23.

Testimony was given by 203 witnesses representing Federal em
ployees, business organizations, women’s groups, veterans, public in
terest groups, and the executive branch, which presented testimony by 
the Director of the Office of Management and Budget, the Chairman 
of the Civil Service Commission, the Secretary of Health, Education, 
and Welfare, and the Secretary of Defense. Additional written com
munications have been received from 36 organizations and individuals.

At the conclusion of the hearings, the committee met for 10 days 
(June 21, 22, 23, 28, 29, and July 11, 12, 13, 17, and 19) to mark up 
H.R. 11280. Seventy-seven separate amendments were considered by 
the committee, and extensive discussion occurred on all aspects of the 
bill. In an unusual procedure by the Committee on Post Office and 
Civil Service, direct testimony was heard during the course of marlmp 
sessions from administration officials so that the President’s position 
on specific issues would be announced. Forty-two rollcall votes were 
taken during the committee’s deliberations and on July 19,1978, by a 
vote of 18 to 7, the committee ordered the bill reported to the Hou^ 
with one amendment striking all after the enacting clause and substi
tuting an entirely new text incorporating all of the amendments 
adopted by the committee. The rollcall vote to report the bill was as 
follows:

Ayes—Mr. Nix, Mr. Udall, Mr. Hanley, Mr. Wilson, Mr. White, Mr. 
Ford, Mr. Clay, Mrs. Schroeder, Mr. Lehman, Mr. Solarz, Mr. Myers, 
Mr. Heftel, Mr. Garcia, Mr. Metcalfe, Mr. Ryan, Mr. Derwinski, Mr. 
Leach, and Mr. Corcoran.

Nays—Mrs. Spellman, Mr. Harris, Mr. Rousselot, Mr. Collins, Mr. 
Taylor, Mr. Gilman, and Mr. Lott.

I n t r o d u c t io n

In his message to the Congress on March 2,1978, President Jimmy 
Carter stated:

Nearly a century has passed since enactment of the first 
Civil Service Act— t̂he Pendleton Act of 1883. That act 
established the U.S. Civil Service Commission and the merit 
system it administers. These institutions have served our Na
tion well in fostering development of a Federal work force 
wMch is basically honest, competent, and dedicated to con
stitutional ideals and the public interest.

But the system has serious defects. It has become a bureau
cratic maze which neglects merit, tolerates poor performance, 
permits abuse of legitimate employee rights, and mires every 
personnel action in redtape, delay, and confusion.
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Civil service reform will be the centerpiece of government 
reorganization duriiig my term of office.

I nave seen at first hand the frustration among those who 
work within the bureaucracy. No one is more concerned at 
the inability of Government to deliver on its promises than 
the worker who is trying tado a good job.

Most civil service employees perform with spirit and in
tegrity. Nevertheless, there is still widespread criticism of 
Federal Government performance. The public suspects that 
there are too many Govermnent workers, that they are under
worked, overpaid, and insulated from the consequences of 
incompetence.

Such sweeping criticisms are unfair to dedicated Federal 
workers who are consistently trying to do their best, but we 
have to recognize that the only way to restore public confi
dence in the vast majority who work well is to deal effectively 
and firmly with the few who do not. * * *

The objectives of the civil service reform proposals I am 
transmitting today are;

To strengthen the protection of legitimate employee 
rights;

To provide incentives and opportunities for managers 
to improve the efficiency and responsiveness of the Fed
eral Government;

To reduce the redtape and costly delay in the present 
personnel system;

To promote equal employment opportunity;
To improve labor-management relations.

H.R. 11280 embodies the President’s proposals for civil service re
form. As amended by the committee, it reflects changes in the original 
proposal and is designed to improve the civil service system, ensure 
adequate protection for employees against unlawful abuses by agency 
management, and provide a framework for labor-management rela
tions in the Federal Government.

J u s t i f i c a t i o n

Civil servants administer almost all functions of Federal activities. 
Of 2.8 million civilian positions in the executive branch, more than 1.5 
million are in the competitive service; that is, the positions are filled on 
the basis of competitive civil service examinations in which any quali
fied citizen is entitled to participate. Appointments are made by agen
cies from lists of qualified eligibles. In this process, the Civil Service 
Commission is responsible for examining applicants, establishing 
civil service registers, and referring registers to agencies for con
sideration.

The problems of any organization employing as many as work for 
the Federal Government would be staggering regardless of the effec
tiveness of the system, but it is evident that the Federal civil service 
does not serve the public inter^t satisfactorily in several specific areas: 

The delay between the time an individual applies for a civil 
service position and the time he is actually appointed, even if the 
agency appointing him makes every possible effort to speed the 
appointment process.

5 0 - 9 5 2  0 79 - 1 * 5
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The time necessary for an agency to dismiss an employee who 
has tenure but has proven to be an unsatisfactory worker. Al
though all employees who have tenure should be protected from 
arbitrary and capricious actions, neither the employee nor the 
Government benefits from a system in which unnecessary delay 
exists. The employee does not benefit because he maj? be removed 
from a pay status 30 days after a notice of dismissal is given 
and spends much of his time preparing his defense for a hearing 
on the appeal, thus losing time he could devote to other employ
ment. The agency does not benefit because it has to devote costly 
time to the defense of its action.

The “bureaucracy” at the higher level of the civil service is 
sometimes considered to be not sufficiently responsive to an Admin
istration’s program. Career employees cannot be displaced, trans
ferred or reduced to a lower level position for any reason without 
requiring a full-fledged adverse action procedure with its attend
ant appeals and, in some cases, j udicial proceedings.

The opportunity to provide employment for many well-qualified 
individuals, particularly women, is severely limited because of 
veterans’ preference, which, requires that most former members 
of the armed services be given preference over applicants who 
do not have this statutory preference.

H.R. 11280 is designed to resolve these and other civil service 
problems.

SUMMARY OF MAJOR REFORMS

Title I establishes in law the general policies of the merit system 
principles applicable to the competitive civil service and throughout 
the executive branch. Under existing law, there is no clear statement 
embodying the merit principles, upon which the Civil Service Act of 
1883 was based, and under which the civil service system has gradually 
evolved in the last century. The President’s proposal and the commit
tee’s recommendations include a specific statement of principles to 
serve as guidelines for all Executive agencies to follow.

The bill also enumerates specific practices which may not be engaged 
in and for which an individual shall be disciplined if these prohibited 
activities occur. In particular, the bill prohibits reprisals against em
ployees who divulge information to the press or the public (generally 
known as “whistleolowers” ) regarding violations of law, agency mis
management, or dangers to the public’s health and safety, ^nerally, 
title I provides protection for all employees against discrimination, 
political coercion or unfair, arbitrary, or illegal actions regarding 
appointments and advancements within the civil service.

Title II provides legislative authority for the division of the Civil 
Service Commission into two agencies: the Office of Personnel Man
agement and the Merit Systems Protection Board. The Office of 
Personnel Management shall be headed by a Director and Deputy 
Director appointed by the President, with the advice and consent of 
the Senate, and will be the central personnel office of the executive 
branch. The Merit Systems Protection Board will be an independent 
agency exercising appelate authority now vested in the Civil Service 
Commission. The Board will have a Special Counsel, appointed by the 
President, with the advice and consent of the Senate, who will have

4



681

broad authority to investigate, particularly “whistleblower” cases. 
Title II also revises existing law for the appraisal of employee per
formance on the job, requires the establishment of specific performance 
standards, and establishes procedures for adverse actions and 
suspensions.

Title III includes changes in the law relating to the appointment 
and retention of former members of the armed services—commonly 
called veterans’ preference.

Title IV establishes the Senior Executive Service, generally embody
ing those management positions which now comprise “supergrades”— 
positions in grades GS-16, GS-17, and GS-18 under the General 
Schedule in title 5, United States Code. The Senior Executive Service 
is designed to provide greater mobility in the highest level of political 
and nonpolitical positions in the civil service and help ensure a high 
quality of executives in agency management. Perhaps more than any 
other provision in this bill, the Senior Executive Service can provide 
the framework to meet the Government’s management needs.

Title IV also authorizes performance awards for employees in upper 
level positions whose work is of a sustained and outstanding nature. 
Although bonuses are common in the private sector, there is almost no 
opportunity under existing law for a Federal employee, regardless of 
his achievements, to receive any financial reward for doing a superior 
job. Title IV establishes such a program for career employees in the 
Senior Executive Service.

Title V establishes a merit pay system for management employees 
in the levels below the Senior Executive Service—GS-13, GS-14, and 
GS-15. Under this program, automatic step increases will be elim
inated and periodic adjustments, other than compara;bility increases, 
will be based solely upon performance.

Title VI authorizes research programs and demonstration projects 
in Executive agencies and improves the intergovernmental personnel 
relations program between the Federal and State governments.

Title VII establishes a new labor-management program applicable 
to most agencies in the executive branch. Under the existing system of 
labor-management relations in the executive branch, the President, by 
Executive order, has complete authority to establish the labor-manage
ment program. Title VII establishes a new program and provides for 
greater employee and employee organization participation. However, 
title VII does not authorize collective bargaining on substantive issues 
of pay and fringe benefits, as is currently permitted in some agencies, 
such as the Postal Service, the Tennessee Valley Authority, and the 
Bonneville Power Administration.

Title V ril provides a new system for the salary and grade protection 
of employees who are adversely affected by position reclassification 
decisions or downgradings resulting from reductions in force.

Title IX  incorporates revisions in the so-called “Hatch Act,” which 
places restrictions upon the political activity of certain Federal, State, 
and local government employees.

Title X  revises the working hours of employees of the Federal Gov
ernment engaged in firefighting.

Title XI includes miscellaneous provisions necessary to carry out 
the purpose of this legislation.
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LABOR-MANAGEMENT RELAHOKS

The committee has considered labor-management relations legisla
tion for several years. Over a long period of time, the Subcommittee 
on Civil Service and its predecessor subcommittees have considered 
legislation. Last year, following additional hearings. Representatives 
William D. Ford and William (Bill) Clay, intr^uced H. R. 9094 
representing what the sponsors considered to be a reasonable com
promise between the Administration which favored continuation of 
labor-management relations under the Executive order and Federal 
employee organizations which generally favor collective bargaining 
for Federal employees.

Following the submission of his message to the Confess on civil 
service reform. President Carter proposed additional legislation to be 
incorporated in this bill establishing, by law, a system of labor-man
agement relations for employees in the executive branch. The Presi
dent’s proposal was essentially the codification of the existing Execu
tive Order No. 11491 originally established by President John F. 
Kennedy in 1962, and subsequently revised by President Richard 
Nixon in 1969.

The committee agrees that the time has come to establish by statute 
a labor-management relations system for Federal employees, but dis
agrees with the President’s specific proposal. Employees in the private 
sector have been covered by the Wagner Act since 1935. Major em
ployers in this Nation are subject to the collective-bargaining proce
dures of that law and other Federal statutes governing labor law. 
More than half a million postal employees gained the right of collec
tive bargaining in the Postal Reorganization Act 8 years ago. In the 
case of postal workers, their collective-bargaining rights extend to all 
aspects of employment, including wages, fringe benefits, hours, and 
work conditions. Employees in several smaller agencies, including the 
Tennessee Valley Authority, have had collective bargaining for dec
ades. But most Federal employees have been subject to congressional 
control of pay and fringe benefits or, in more recent years, congres- 
sional-Presidential control of pay and a very limited program of col
lective bargaining established by Executive order.

The committee recommends that a new broad program for labor- 
management relations be established by law and that employees, 
through their unions, be permitted to bargain with agency manage
ment throughout the executive branch on most issues, except that Fed
eral pay will continue to be set in accordance with the pay provisions 
of title 5, and fringe benefits, including retirement, insurance, and 
leave, will continue to be set by Congress.

Title VII adopts some of the provisions of that bill but does not 
permit an agency shop or bargaining on wages and fringe benefits 
and does not go as far as H. R. 9094 in the scope of bargaining. The 
committee amendment also includes a specific broad statement of 
management rights.

A majority of the committee believes that this system strikes a 
proper balance between the public interest and the demands of citizens 
who are employees of the Federal Government who wish to have a 
greater voice in the employment policies applicable to them.

12
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October 1, 1981, except the system may be commenced earlier as pre
scribed by the Director of the Office of Personnel Management.

TrriiB VI

RESEARCH, DEMONSTRATION AND OTHER PItOJECTS

Section 601 of the bill amends part III of title 5 to add a new chap
ter 47, relating to personnel research a<nd demonstration projects.

The new section 4701 provides definitions.
The new section 4702 authorizes the Office of Personnel Manage

ment to establish research and development projects for the 
improvement of methods and technology in the Office of Personnel 
Management.

The new section 4703(a) authorizes the Office of Personnel Man
agement to conduct and evaluate demonstration projects. Such proj
ects may be undertaken notwithstanding any lack of specific authority 
and notwithstanding any other provision of law relating to personnel.

The new section 4703 (|b) requires that the Office of Personnel Man
agement develop a specific plian for each demonstration project and 
enumerates the contents to ^  included in each plan. Any proposal to 
waive any provision of law, rule, or regulation shall be cited and the 
entire plan shall be published in the Federal Register and subject to 
public hearings.

The new section 4703(c) provides that each research or demon
stration project may not be undertaken untU a copy of the plan has 
been Submitted to the Congress and the plan has not been disapproved 
by either House by the adoption of a resolution of disapproval within 
60 calendar days of continuous session after the plan has been 
submitted.

The new section 4703(d) enumerates the provisions of law which 
may not be waived in research or demonstration projects.

The new section 4703(e) provides general limits on any demonstra
tion project.

The new section 4703(f) authorizes the Office of Personnel Manage
ment or an agency to terminate demonstration projects.

The new section 4703(g) (1) provides that employees in a unit sub
ject to a negotiated contract between an agency and a labor organiza
tion may not be included within a demonstration project if the 
project would violate the agreement unless there is a written agreement 
between the agency and the organization with respect to the project.

The new section 4703(g) (2) provides that a project which includes 
employees in a unit subject to a negotiated contract not covered by a 
labor-management agreement shall not become effective until consul
tation or negotiation has taken place between the agncy and the labor 
organization.

The new section 4704 authorizes the use of appropriated funds for 
research and demonstration projects.

The new section 4705 provides for the inclusion of reports on re
search and demonstration projects in the annual report of the Office of 
Personnel Management.

36
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benefits (health and life insurance, retirement, etc.) of employees on 
detail from such organizations.

S^tion 603(e) amends section 3375 of title 5, to authorize an ex
ecutive agency to reimburse mobility assignees for certain miscel
laneous relocation expenses related to a geographic move for purposes 
of mobility assignment on the same basis such payments are authorized 
on a permanent change of station (automobile registrations, drivers’ 
license, etc.).

T itle VTI

FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS

Title VII of the bill establishes a statutory basis for labor-man- 
agement relations in the Federal service. Since 1%2, Executive 
orders have governed the collective bargaining relationship in the 
Federal sector. Title VII would for the first time enact into law 
the rights and obligations of the parties to this relationship—em
ployees, agencies, and labor organizations.

Title VII, in concert with the President’s Reorganization Plan No. 2 
of 1978, also constructs a new framework for the conduct of Federal 
labor-management relations. The Federal Labor Relations Authority, 
an independent establishment in the establishment, together with its 
Office of General Counsel, will be primarily responsible for the ad
ministration of the program and the enforcement of the policies re
flected in Title VII. The Federal Service Impasses Panel (an entity 
within the Authority) and the independent Federal Mediation and 
Conciliation Service will be empowered to facilitate the collective 
bargaining process.

SECTION 701

Section 701 of the bill amends subpart F of part III of title 5, 
United States Code, by adding new language to chapter 71. The pro
visions are explained below by Code section references.
Findings and purpose

Section 7101(a) sets forth the finding that collective bargaining in 
the Federal Service is in the public interest, in that it safeguards 
employee rights and contributes to the eflfective conduct of public 
business by encouraging amicable resolution of employment related 
disputes. Statutory protection of Federal employees’ right to organize 
and bargain collectively through labor organizations is in the public 
interest.

Section 7101 (b) states the chapter’s purpose: to prescribe the rights 
and obligations of employees and to establish procedures to meet the 
special needs of the Federal Government in the labor-management 
relationship.
Employees' rights

Section 7102 provides that each Federal employee shall have the 
right to form, join, or assist any labor organization—or to refrain 
from that activity—freely and without fear of penalty or reprisal, 
and that each employee shall be protected in the exercise of this right. 
Except as otherwise provided by the chapter, this basic right includes 
the rights: (1) To act for a labor organization as a representative and
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to present the* views of a labor organization to Executive branch 
officials, to the Congress, and to other authorities; (2) to engage in 
collective bargaining over conditions of employment through chosen 
representatives; and (3) to engage in other lawful activities for the 
purpose of establishing, maintaining, and improving conditions of 
emj^oyment.
Defm tions; application

Section 7103 defines various terms used throughout the chapter. The 
definitions effectively set the coverage and exclusion from coverage 
for individuals, agencies, and labor organizations.

Section 7103(a) (1) defines “person” to include an individual, labor 
organization, or agency. The definition is critical to the meaning and 
eflfect of later sections which vest “persons” with substantive and pro
cedural rights (e.g., section 7123, Judicial Review). “Agency” and 
“labor or^nization” are defined terms in section 7lOk

Subsection (a) (2) of section 7103 defines “employee” for the chap
ter’s purposes as an individual who is employed in an agency (as 
defined by section 7103(a)(3). Also to be deemed an “employee” 
is any individual whose work as an employee in an agency has 
ceased as the result of an unfair labor practice as described in section 
7116, as added by this bill, and who has not obtained any other regular 
and substantially equivalent employment, as determined under r e f 
lations to be prescribed by the Federal Labor Relations Authority. 
Such an individual, for example, would be eligible to vote in a repre
sentation election under section 7111, as added by this bill.

Subparagraphs (i) through (̂ iv) exclude certain individuals from 
the definition of “employee” ; aliens or noncitizens occupying positions 
outside the United States; members of the uniformed services (as 
defined by section 2101(3) of title 5; the armed forces; commissioned 
corps of the Public Health Service and of the National Oceanic At
mospheric Administration); supervisors or management officials (as 
defined by section 7103; and individuals in the Foreign Service of the 
United States employed in the Department of State, Agency for In
ternational Development, or International Communication Agency.

Subsection (a) (3) defines “agency” as an Executive agency (in
cluding the Veterans’ Canteen Service, the Veterans’ Administration, 
and nonappropriated fund instrumentalities under section 2105(c) of 
title 5, such as the Army and Air Force Exchange Services, the Army 
and Air Force Motion Picture Service, and similar instrumentalities 
under the jurisdiction of the Armed Forces), the Library of Congress, 
and the Government Printing Office. Specifically excluded from cov
erage are GAO, the FBI, and CIA, NSA, the Foreign Service, TV A, 
the Federal Labor Relations Authority, and the Federal Service Im
passes Panel. Section 7103(b) sets forth a procedure through which 
any other agency may apply for exclusion on national security 
grounds.

Subsection (a) (4) of section 7103 defines “labor organization” as 
an organization composed in whole or in part of employees, in which 
employees participate and pay dues, and which has as a purpose the 
dealing with an agency concerning grievances and conditions of em
ployment. The committee intends that the latter criterion be deemed 
as met by an organization which has one one of its basic purposes,
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though not its onljr purpose, or its primary purpose, the representa
tion of employees in a collective bargaining relationship. The term 
“lalwr organization” is thus intended to encompass professional asso
ciations (such as the American Nurses Association, the National Ed
ucation Association, the National Association of Social Workers, the 
Physicians National Housestaff Association, and the National Eco
nomic Council of Scientists) which seek to avail themselves of repre
sentational rights under chapter 71. An organization which is not a 
“labor organization” under section 7103 (a) (4) is one: (1) whose basic 
purpose is purely social, fraternal, or limited to special interest objec
tives only incidentally related to matters affecting conditions of em
ployment; or, (2) which denies membership because of race, color, 
creed, national ori^n, sex, age, preferential or nonpreferential civil 
service status, political affiliation, marital status, or handicapping 
condition; or, (3) which is sponsored by an agency.

Subsection (a) (5) of section 7103 defines “dues” to mean dues, fees, 
and assessments.

Subsection (a) (6) defines “Authority” to mean the Federal Labor 
Relations Authority.

Subsection (a)(7) defines “Panel” to mean the Federal Service 
Impasses Panel.

Subsection (a) (8) defines “collective bargaining agreement” as 
an agreement entered into as a result of collective bargaining pursuant 
to chapter 71. The term “collective bargaining” is defined in subsec
tion (a) (12) of section 7103.

Subsection (a) (9) of section 7103 defines “grievance” to mean any 
complaint by any agency, labor organization, or employee concern
ing: (1) any matter relating to the employment of such person with 
an agency; or, (2) the effect or interpretation, or claim of breach, of 
a collective bargaining agreement; or, (3) any claimed violation, mis
interpretation, or misapplication of any law, rule, or regulation affect
ing conditions of employment. It should be noted that, although this 
subsection is virtually all-inclusive in defining “grievance”, section 
7121 excludes certain grievances from being nrocessed under a negoti
ated grievance procedure, thereby limiting the net effect of the term.

Subsections (a) (10) and (a) (11) of section 7103 define the key 
terms “supervisor” and “management official”. Any individual deemed 
a “suj)ervisor” or a “management ofiicial” is generally excluded from 
inclusion in bargaining units and is ineligible to act as a representative 
of any labor organization. A “supervisor” or a “management official” 
is generally a representative of the agency in the collective bargain
ing relationship.

Subsection (a) (12) of section 7103 defines the terms “collective bar
gaining” and “bargaining” to mean the performance of the mutual 
obligation of management and labor to meet, confer, and consult in a 
good-faith effort to reach agreement on matters affecting conditions 
of employment. Any agreement reached must, upon the request of 
either party, be reduced to writing and executed. Neither party is com
pelled to agree to a proposal or to make a concession.

Subsection (a) (13) of section 7103 defines a “confidential employee” 
as one who acts in a confidential capacity to an individual who formu
lates or effectuates management policies in the field of labor-manage- 
ment relations. Confidential employees are generally excluded from 
bargaining units.
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Sub^tion (a) (14) of section 7103 defines a critically important 
term conditions of employment.” Management and labor are obliged 
to bargain over all matters aflfecting “conditions of employment.” The 
term is defined to mean personnd policies, practices, and matters, 
whether established by rule, regulation, or otherwise, affecting work
ing conditions—except for policies, practices, and matters: (A) relat
ing to employment discrimmation on the basis of race, color, religion, 
sex, age, national origin or handicapping condition; or (B) relating 
to prohibited political activities; or (C) to the extent they are specifi
cally provided for by Federal statute. Certain “conditions of employ
ment” are removed from the obligation to bargain.

Subsection (a) (15) of section 7103 sets forth the criteria for deter
mining whether an employee is a “professional employee.” ITie term 
is relevant primarily to the determination of appropriate bargaining 
units under section 7112.

Subsection (a) (16) of section 7103 defines another key term, “ex
clusive representative,” as any labor organization which has been:
(1) is certified pursuant to ^tion  7111, below, as the representative 
of employees in an appropriate bargaining unit; or, (2) was recog
nized as a unit’s representative before effective date of this chapter and 
continues to be so recognized pursuant to this chapter (see section 
7136, below). The committee intends that these pre-existing recogni
tions (granted or continued under the provisions of Executive Order 
11491, as amended), in conformance with section 7136 continue until 
withdrawn or modified under the provisions of this chapter.

Subsections (a) (17) and (a) (18), and (a) (19) of section 7103 de
fine the terms “firefighter,” and “United Stat^,” and “dues,” respec
tively, for the purposes of the chapter.

Subsection (b) of section 7103 sets forth the procedures and stand
ards by which an agency (or any sub-unit) not specifically excluded 
by section 7103 may be granted an exclusion from coverage under this 
chapter on national security grounds.
Federal Labor Relations Authority

Section 7104, in concert with Keorganization Plan No. 2 of 1978, 
establishes and describes the Federal Labor Relations Authority, an 
independent establishment in the executive branch. The committee 
intends that the Authority’s role in Federal sector labor-management 
relations be analogous to that of the National Labor Relations Board 
in the private sector. Functions which, under the Executive Order 
11491 program, were distributed among various entities (such as the 
Civil Service Commission and the Department of Labor) are to be 
consolidated under the Authority.

Subsection (a) of section 7104 provides that the Authority be com
posed of three members. No more than two may be of the same politi
cal party. No member may engage in other business or employment, 
or hold another position in the Federal Government, except as other
wise provided by law. The committee intends that the position of mem
ber be a full-time position, just as is the position of member of thfe 
Natonal Labor Relations Board.

Subsection (b) of section 7104 provides that Authority members 
be appointed by the President, subject to Senate confirmation. They 
may be removed by the President only for cause, and only upon notice
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and hearing. This provision is intended to help ensure the independ
ence of the Aut’ iority. The President may name any one of the mem
bers as Chairman. The committee intends that members be^^igible 
for reappointment. /

Subsection (c) of section 7104 provides for staggered terms for Au
thority members. A member shall serve until the member’s successor 
takes office or until the last day of the Congress beginiiing after the 
member’s term is scheduled to expire (whichever comes first). An in
dividual appointed to fill a vacancy shall be appointed only to serve 
the unexpired term. It is intended that any sittmg xnember be eligible 
for reappointment. ,

Subsection (d) of section 7104 provides that sL vacancy shall not 
impair the functions of the Authority. The comtaiittee intends that 
neither one nor two vacancies impair the Authority’s functions. It is 
also intended that the President promptly nominate successors to fill 
any vacancies.

Subsection (e) of section 7104 requires the Authority to submit an 
annual report of its activities to the President for transmittal to 
Congress.

Subsection (f) of section 7104 describes the Office of Greneral Coun
sel of the Authority. The committee intends that the General Counsel 
be analogous in role and function to the General Counsel of the Na
tional Labor Relations Board. Subsections (f)(1 ) and (f)(2 ) pro
vide that the General Counsel be appointed by the President (subject 
to Senate confirmation) for a 5-year term, and be removable by the 
President at will. The General Counsel may investigate alleged viola
tions of this chapter, file and prosecute complaints, intervene in unfair 
labor practice proceedings, and exercise any other powers delegated by 
the Authority.

Subsection (f) (3) gives the General Counsel direct authority over, 
Mid responsibility for, all employees in the Office of General Counsel, 
including those in field offices of the Authority.

Subsection (f) (4) prescribes the procedure for filling any vacancy 
in the Office of General Counsel. The President is to promptly name an 
Acting General Counsel, and then submit a nomination for a new 
General Counsel within 40 days of the vacancy’s occurrence. If 
the Congress adjourns sine die before the 40-day period expires, the 
nomination is to be submitted within 10 days after Congress 
reconvenes.
Powers wnd duties of the Authority

Section 7105 sets forth the powers and duties of the Authority.
Subsection (a) directs the Authority to provide leader^p in 

establishing policy and giving guidance in labor-management rela
tions matters under chapter 71, and, except as otherwise provided, 
be responsible for carrying out the purposes of chapter 71.

Subjections (b) through (d) are administrative provisions relating 
to the Authority. The Authority is required to adopt an official seal 
which shall be iudicially noticed, establish its principal office in or 
about the iDstritc of Columbia, although it may meet and exercise 
any or all of its powers at any time or place, appoint an Executive 
■Director, regional directors, administrative law judges, and other em
ployees. It is intended that the Authority may establish and operate
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any field offices it deems necessary. Except as otherwise expressly pro- 
viaed by law, the Authority may, by one or more of its members or 
by any agents it designates, make any inquiry necessary to carry out 
its duties wherever persons subject to chapter 71 are located. A mem
ber who participates in an inquiry is not disqualified from later 
participating in a decision of the Authority in any case.

Subsection (e) authorizes the Authority to dele^te its functions 
relating to the determination of exclusive representation to its regional 
directors. The Authority may delegate to its administrative law judges 
its functions under section 7118 to determine whether any person has 
engaged, or is engaging in, an unfair labor practice.

Section 7105(f) provides that, upon the filing of an application by 
any interested person, the Authority may review and, upon review, may 
modify, affirm, or reverse any action taken by a regional director or 
administrative law judge in performing a delegate function under 
section 7105. The application must be filed within 60 days after the 
date of the action. The review itself does not operate as a stay of an 
action unless the Authority specifically so orders. If the Authority 
does not undertake to grant review within 60 days after the date of 
the action, or within 60 days after an application for review is filed, 
the action becomes the final action of the Authority.

Subsection (g) of section 7105 grants the Authority necessary power 
to hold hearings, administer oaths, take testimony and depositions, and 
subpena witnesses and documents.
Management rights

Section 7106 sets forth rights which are reserved to management. 
The effect of this section is to place limits on the number of sub
jects about which agency management may bargain with a labor 
organization.

Subsection (a) (1) reserves to agency management the right (subject 
only to subsection (b) of section 7106) to determine the mission, bud
get, organization, number of employees, and internal security practices 
of the agency. Management may not bargain away its authority to 
make decisions in these areas.

Subsection (a) (2) sets forth the other areas of management au
thority which may not be subject to collective bargaining: (1) to 
direct employees; (2) to assign work, to make determinations with 
respect to contracting-out, and to determine the personnel by which 
agency operations shall be conducted; and (3) to take whatever actions 
may be necessary to carry out the agency’s mission during national 
emergencies.

Subsection (b) of section 7106 provides that management and the 
umon may bargain over the procedures management will use in exer
cising their authority to determine the mission, budget, organization, 
number of employees, and internal security practices of the agency. 
They may also negotiate appropriate arrangements for employees 
adversely affected by management’s exercise of authority in these 
areas.

The committee’s intention in swtion 7106 is to achieve a broadening 
of the scope of collective bargaining to an extent greater than the scope 
has been under the Executive Order program, but to preserve the es
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sential prerogatives and flexibility Federal managers must have. The 
“management rights” language of Executive Order 11491 has been 
a substantial barrier against negotiations. The committee intends that 
section 7106— ŵhich retains several of management’s rights under the 
Executive Order, but also eliminates several— b̂e read to favor col
lective bargaining whenever there is doubt as to the negotiability of a 
subject or a proposal.

For example, in the controversial area of promotions, section 7106 
does not contain the Executive Order’s “management right” to “pro
mote.” The committee thereby intends that promotion standards and 
procedures be negotiable within, the limits set by statute and applicable 
government-wide regulations.

Another troublesome area—overtime— îs an example. Whether over
time is necessary and how much is necessary are non-bargainable man
agement decisions. But procedures to be used in assigning overtime 
are negotiable. For example, management and the union could nego
tiate a rotation system for assignments. Kates of overtime pay are not 
bargainable, because they are specifically provided for by statute.
Exclusive recognition of labor organizations

Section 7111 sets forth the procedures for determining whether 
employees will be represented by a labor organization.

Subsection (a) states the ^neral rule that exclusive recognition will 
be accorded to a labor organization selected by a majority of employees 
in an appropriate bargaining unit who participate in an election in 
conformity with this chapter’s requirements.

Subsection (b) (1) of section 7111 sets forth the procedures for 
initiating a representation proceeding. If any person (meaning an 
individual, labor organization, or agency) files a petition with the 
Authority alleging that 30 percent of the employees in an appropriate 
unit wish to be exclusively represented, or, where there currently is an 
exclusive representative, that 30 percent no longer wish to have that 
exclusive representative; or, seeking clarification of, or an amendment 
to, an existing certification or a matter relating to representation, the 
follomng procedures apply. (The committee intends that exiting 
practice be continued in determining whether the requisite number of 
employees have satisfactorily indicated their desires, i.e., the “showing 
of interest.” Valid signatures on petitions or authorization cards 
should suffice.)

The Authority must investigate each petition and, if it has reason
able cause to believe there is a question of representation (i.e., whether 
the subject employees wish to have a labor organization as an exclusive 
representative), provide an opportunity for a hearing. Questions of 
appropriateness of unit, showing of interest sufficiency, and employee 
eligibility should be raised and, if possible, resolved during this phase 
of the proceedings. Except as provided by subsection (e), if the Au
thority finds on the compiled record that a question of representation 
does exist, it shall conduct a secret ballot election in accordance with 
procedures set forth. No election may be held in any unit or unit sub
division in which a valid representation election has been held during 
the previous 12 calendar months.

Subsection (b) (2) (A) of section 7111 requires the Authority to pro
ceed with the election in the petitioned-for unit even if, 45 days after
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the petition was filed, there are still unresolved issues about the unit, 
voter eli^bility, or any other election-related matter. Subparagraph 
(B) requires the Authority, after the election, to expedite resolution of 
the issue or issues. If the Authority determines the disputed matter 
did not affect the election’s outcome, the election results ^all be certi
fied. If the matter did affect the outcome, the election must be re-run. 
For example, if ten individuals the labor organization claimed to be 
in the unit were, after the election, found to be outside the unit (and 
therefore ineligible to vote), but the labor organization won the elec
tion by one hundred votes, then the election probably would not have 
to be re-run, because ten votes one way or the other would not have 
affected the outcome. If, however, the labor organization’s margin of 
victory were only five votes, the election would probably have to be 
rerun.

Subparagraph (c) of section 7111 provides a right to intervene in a 
representation proceeding, and to be placed on the ballot in any elec
tion, to any labor organization which: (1) presents a “showing of in
terest” of 10 percent of unit employees; or (2) submits a valid copy 
of a current or recently expired collective bargaining agreement for 
the unit (in other words, the incumbent exclusive representative) ; or
(3) presents any other evidence that it is the current exclusive repre
sentative of the employees involved.

Subsection (d) of section 7111 directs the Authority to determine 
eligibility and rules for elections. In every election, employees must be 
given the right to choose one labor organization from those on the 
ballot, or to choose to have no labor organization as exclusive repre
sentative. I f no choice on the ballot receives a majority of the votes 
cast, the Authority must hold a run-off between the two choices re-, 
ceiving the most votes. A labor organization receiving the majority 
of votes cast in any election shall be certified by the Authority as ex
clusive representative of the employees in the unit.

Sub^ction (e) of section 7111 sets forth the conditions under which 
a petitioning labor organization may be certified as an exclusive repre-: 
sentative without a secret ballot election. The Authority may so certify 
if, after investigation, it determines: (1) that agency conduct which is 
prohibited under section 7116 precludes the holding oi a free elec
tion; or (2) that the labor organization represents a majority of 
employees in an appropriate unit based on the securing of the valid 
signatures on petitions or authorization cards of more than 50 per
cent of the employees. In the latter case, the majority status must 
have been achieved without benefit of an unfair labor practice by either 
the agency or the labor organization. Also, no other petition for 
recognition or request for intervention may be pending and no other 
question of representation may exist in the unit. This subsection neces
sarily entails a determination by the Authority of unit appropriate
ness.

Subsection ( f ) of section 7111 provides that any labor organization 
recognized by an agency before this chapter’s effective date as the 
exclupive representative of emnloyees in an appropriate unit may peti
tion the Authority for an election to determine whether that organiza
tion is the exclusive representative of that unit, or of any appropriate 
unit.
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Strbsectwn (g) of section 7111 requires any labor organization seek
ing exclusive recognition to submit to the Authority and to the agency 
involved a roster of its officers and representatives, a copy of its con
stitution and bylaws, and a statement of its objectives.

Subsection ( h )  sets forth three specific conditions under w h ic h  a 
labor organization shall not be accorded exclusive recognition: (1) if 
the Authority determines the labor organization is subject to corrupt 
influences or influences opposed to democratic principles; (2) when, 
where a petition is necessary under section 7111(b) (1) (A ), there is 
not credible evidence (i.e., valid signatures on petitions or cards) of 
a sufficient showing of interest; or (3) when there is in effect a lawful 
collective bargaining agreement between the involved agency and an
other labor or^nization covering any employees included in the peti
tioned for unit. The latter proMbition is commonly referred to as a 
“<5ontract bar”. The subsection provides, however, that there is no 
contract bar if: (A) the agreement has been in effect for more than 
three years; or, (B) the petition for exclusive recognition is filed 
during the 4-month period which begins on the 180th day before the 
expiration date of the agreement (commonly known as the “ojjen 
season” J. The “contract bar” provision lends stability to collective 
bargaining relationships by precludmg continuous challenge to an 
exclusive representative’s status, while at the same time ^ving em
ployees the opportunity at reasonable intervals to choose, if they so 
desire, a new representative. Subparagraph (4) prohibits the ac
cording of exclusive recognition if the Authority has conducted dur
ing the previous 12 calendar months a secret ballot election involving 
any of the employees in the unit.
• ' Subsection (i) of section 7111 permits the waiving of a hearing by 
stipulation where the parties consent to proceed to an election without 
furfcheif proceedings,
Determmation of appropriate units for labor orgamzaiion represenia~ 

iioTk
Section 7112 sets forth standards for determining the units of 

employees which are appropriate for purposes of collective bargain
ing.

Subsection (a) (1) states that the Authority shall make the deter
minations of appropriateness. The goal for the Authority for deter
mining in each case whether the appropriate unit should be established 
on an agency, plant, instaUatipn, functional, or other basis shall be 
to ensure empoyees the fullest freedom in exercising the rights guaran
teed them under this chapter. Notwithstanding, a unit is to be deter
mined “appropriate” only if the determination will ensure community 
of interest among the employees concerned, and promote effective deal
ings with, and efficiency of the operations of, the agency involved.

Subsection (b) of section 7112 states that the extent to which 
employees have been organized shall not be the sole criterion of 
appropriateness. The subsection then lists those employees who shall 
not be part of any appropriate unit: (1) management officials and 
supervisors (as defined by section 7103-—except-where a preexisting 
and continuing unit under section 7136(a) contains those individuals 
,or where a majority of the, unit is composed of firefighters or nurses;
(2) confidential employees (as defined in section 7103); (3) employees
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en^ged in personnel work (other than in a purely clerical capacity) ;
(4) employees engaged in administering the provisions of this chap
ter; (5) professional employees (as defined in section 7103) when 
mixed in a unit with nonprofessionals, unless the professionals vote 
for inclusion in that unit; (6) employees of any agency who are en
gaged in intelligence, investigative, and security functions which di
rectly affect national securitjr; or, (7) employees engaged primarily 
in an agency’s audit or investigative functions relating to that agency’s 
internal security.

Sub^ction (c) of section 7112 provides that the Authority sM l 
consolidate two or more imits in an agency for which a labor organiza
tion holds exclusive recognition by reason of elections in each of the 
units, if the Authority dee.ms the larger unit to be appropriate (using 
the criteria in section 7112 applicable to all determinations of appro
priateness) . The Authority shall then certify the labor organization as 
the exclusive representative of the larger unit. The committee intends 
that this consolidation procedure be initiated by petition of the labor 
organization involved, or bj?̂  petition of the agency.

Sub^tion (d) of section 7112 provides that in the case of an 
agency reorganization affecting one or more exclusively represented 
units, the certified exclusive representative, or exclusive representa
tives, shall continue in that status for the unit or units until new 
elections are held (with new appropriate unit determinations), or 
until 45 days elapse from the effective date of the reorganization, 
whichever comes first.
Nationai conmltation rights

Section 7113 provides for the granting of “national consultation 
rights.”

Subsection (a) i^uires that an agency grant national consultation 
rights, when there is no exclusive recognition on an agency-wide basis, 
to any labor organization which exclusively represents a substantial 
ntunber of that agency’s employees. The Authority shall prescribe the 
standards and procedures for granting national consultation rights. 
Exclusive representation of 10 percent of the total number of employ
ees in an agency should satisfy the “substantial number” criterion. 
Consultation rights terminate when the labor organization no longer 
meets the Authority’s criteria. Questions of a labor organization’s 
initial or continuing eligibility shall be resolved by the Authority.

Subsection (b) of section 7113 requires that any labor organiza
tion having national consultation rights in an agency be informed in 
advance of any change in conditions of employment proposed by 
that agency and be given a reasonable time to present its views and 
recommendations regarding the change. The agency must consider 
any views and recommendations so submitted, and give the labor 
organization a written statement of the reasons for its final decision on 
the matter.

Subsection (c) states that collective bargaining rights are not 
affected in any way by national consultation rights.
Befresentation rights and duties

Section 7114 sets forth the rights and obligations of agency manage
ment and a labor organization once the latter has been accorded 
exclusive recognition.
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Subsection (a) states that a labor organization accorded exclusive 
recognition is the exclusive representative of all employees in the unit, 
and is entitled to act for and negotiate agreements with management 
covering those employees. It must represent the interests of all em
ployees in the unit without discrimination and regardless of member
ship or nonmembership in the organization. It has the right to be given 
the opportunity to be represented at: (1) any discussion between one 
or more agency representatives and one or more employees (or their 
representatives) concerning any grievance, personnel policy or prac
tice or other condition of employment; or, (2) any discussion between 
an employee and an agency representative if the employee reasonably 
believes he mâ r be the subject of a disciplinary action (when an em
ployee is interviewed by a supervisor concerning alleged abuse of leave 
or interrogated by the agency’s internal security division concerning 
alleged irregularities in a travel voucher). The agency and the 
exclusively-recognized labor organization are obligated to meet and 
negotiate in good faith, through appropriate representatives, for the 
purpose of arriving at a collective bargaining agreement. Nothing in 
this subsection, however, is to be construed so as to preclude an em
ployee’s being represented by an attorney or other representative of 
his own choosing in procedures other than those negotiated by the ex
clusive representative and the agency pursuant to this chapter.

Subsection (b) specifies that the mutual obligation to negotiate in 
good faith includes the obligation to: (1) resolve to reach an agree
ment; (2) be represented by duly authorized and prepared represent
atives; and (3) meet at reasonable times and convenient plac€S as 
frequently as may be necessary, and to avoid unnecessary delays. 
Subsection (b) (4) requires an agency to provide to the exclusive rep
resentative, upon request and within the limits of Federal law, any 
normally maintained and reasonably available data necessary for the 
negotiations. Subsection (b) (5) requires that if an agreement is 
reached, it must, upon request of either party, be reduced to writing 
and executed. All steps necessary for implementation must be taken 
by both parties.
Allotments to representatives

Section 7115 provides for the withholding of labor organization 
dues through payroll deductions. The section reflects a compromise 
between two sharply contrasting positions which the committee con
sidered: no guarantee of withholding for any unit employee and man
datory payment by all unit employees (“agency shop” ) . The committee 
believes section 7115 to be a fair resolution for agencies, labor orga
nizations, and employees.

Subsection (a) provides that if an employee in an exclusively repre
sented unit presents to the agency a written assignment authorizing 
the agency to deduct the labor organization’s dues from the employee’s 
pay each pay period, the agency must honor the assignment and must 
deduct the dues. The decision to pay. or not to pay is solely the em
ployee’s. If the employee decides to have dues withheld, the agency 
must honor that decision. The allotments are to be made at no cost to 
the employees or to the labor organization. Assignments normally are 
to be irrevocable for one year.
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Subsection (b), however, r^uires that an allotment terminate 
when: (1) the existing collective bargaining agreement 'between the 
agency and labor organization ceases to be applicable to the employee 
(the employee is promoted to a management position or leaves the 
employ of the agency); or (2) the employee is suspended or expelled 
from the labor organization.

Subsection (c) of section 7115 provides for the negotiation of dues 
withholding agreements in units in whicli there is no exclusive repre
sentative. ^ y  person may file a petition with the Authority alleging 
a labor organization has as members at least 10 percent of the em
ployees in a nonrepresented unit. If, after investigation, the Author
ity certifies that there is, in fact, 10-percent membership, the agency is 
obligated to negotiate with the labor organization solely concerning a 
voluntary dues withholding agreement. This procedure necessarily 
entails a determination by the Authority as to the appropriateness of 
the unit. Any withholding agreement reached pursuant to this subs^- 
tion shall automatically terminate upon certification of an exclusive 
representative.
Unfair labor practices

Section 7116 sets forth actions by agencies and by labor organiza
tions which constitute “unfair labor practices”.

Subsection (a) provides that it shall be an imfair labor practice for 
an agency: (1) to interfere with, restrain, or coerce employees in 
the exercise of the rights assured by chapter 71; (2) to encourage or 
discourage membership in any labor organization by discrimination 
in regard to hiring, tenure, promotion, or other conditions of employ
ment; (3) to sponsor, control, or otherwise assist any labor organiza
tion, except that the agency may furnish customary and routine serv
ices and facilities when the services and facilities are furnished, if 
requested, on an impartial basis to organizations having equivalent 
status (e.g., providing equal bulletin board space to two labor orga
nizations which will be on the ballot in an exclusive representation 
election); (4) to discipline or otherwise discriminate against an em
ployee because the employee has filed a complaint, affidavit, petition, or 
has given any information or testimony under chapter 71; (5) to 
refuse to consult, confer, or negotiate in good faith with a lalwr orga
nization as required by chapter 71; (6) to fail or refuse to cooperate in 
impasse procedures and impasse decisions as required by chapter 71;
(7) to fail or refuse to comply with any provision of chapter 71; or,
(8) to prescribe any rule or regulation which restricts the scope of co:l- 
lective bargaining permitted by chapter 71 or which is in conflict with 
any applicable agreement negotiated under chapter 71.

Subsection (b) provides that it shall be an unfair labor practice for 
a labor organization to: (1) interfere with, restrain, or coerce an 
employee in the exercise of the rights assured by chapter 71; (2) cause 
or attempt to cause an agency to discriminate against an employee in 
the exercise of his rights under chapter 71; (3) coerce or attempt to 
coerce, discipline, or fine a member of the labor organization as punish
ment or reprisal for the purpose of hindering or impeding his work 
performance, productivity, or the discharge of his duties as an em
ployee of an agency; (4.) discriminate against an employee with regard 
to the terms or conditions of membership because of race, color, creed,
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national origin, sex, age, preferential or nonpreferential civil service 
status, political affiliation, marita.1 status, or handicapping condition;
(5) refuse to consult, confer, or negotiate in good faith with an 
agency as required by chapter 71; (6) fail or refuse to cooperate in 
impasse procedures and impasse decisions as required by chapter 71;
(7) call or engage in a strike, work stoppage, or slowdown, or to 
condone any such activity by failing to take action to prevent or stop 
it; or (8) fail or refuse to comply with any provision of chapter 71.

The-language “ fail or refuse to comply with any provision of this 
chapter” used in section 7116(a)(7) and section 7116(b)(8) is 
intended to include the failure or refusal on the part of an agency or a 
labor organization to comply with any order or decision issued in 
accordance with chapter 71 such as the ifinal order of the Authority in 
an unfair labor practice proceeding. This does not in any way affect 
the rights of the Authority or any person under section 7123, below 
(Judicial Keview; Enforcement).

The committee intends that disputes concerning the negotiability 
pf proposals and matters affecting working conditions, except for

auctions of “compelling need” under section 7117, be resolved through 
le filing and processing of unfair labor practice charges under sec
tion 7116 and section 7118. Under the Executive order program, a 

separate procedure for resolving negotiability disputes was provided. 
The method of resolution provided here is analogous to that in the 
private sector under the National Labor Relations Act.

Subsection (c) provides that in addition to those actions enumerated 
in section 7116(b), it shall be an unfair labor practice for a labor 
organization which is accorded exclusive recognition to deny member
ship to an employee in the appropriate unit except for reasons specifi
cally set forth in that subsection. Those reasons include: (1) the 
failure to meet reasonable occupational standards uniformly required 
for admission; or (2) failure to tender initiation fees and dues uni
formly required as a condition of acquiring and retaining member
ship. The last sentence of subsection (c) provides that the subsection 
does not preclude a labor organization from enforcing discipline in 
SMScordance with procedures under its constitution or bylaws, provided 
that the procedures conform to the requirements of chapter 71.

Subsection (d) of section 7116 is directed to those situations in 
which an alleged improper action may (but for subsection (d )) appro
priately be considered under more than one administrative procedure. 
For examj)le, if an employee is removed from his position, he may 
have the right to appeal that action under statutory appeals proce
dures relating to adverse actions. In addition, the removal could con
stitute an unfair labor practice under section 7116 (a) (1), thereby per
mitting the employee to utilize the unfair labor practice procedures 
under section 7118. The removal might also appropriately be consid
ered in a grievance proceeding, under the terms of a collective bargain
ing agreement negotiated pursuant to this chapter.

Subsection (d) provides that, in such instances, the aggrieved party 
may choose which form of proceeding he wishes to follow. Specifically, 
it provides that issues which properly can be raised under (1) an 
appeals procedure prescribed by or pursuant to law, or (2) a grievance 
procedure negotiated pursuant to section 7121 of chapter 71 may, in
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the discretion of the aggrieved party, be raised under either the appro
priate appeals or grievance procedure, or if applicable, under the 
unfair labor practice proceedings under section 7118 of chapter 71, but 
not both. The Authority is required to issue regulations prescribing 
the procedure and time frame for the election. In the event an issue is 
decided pursuant to an appeal or grievance procedure, and that issue 
could also have been properly raised in an unfair labor practice pro
ceeding, the last sentence of subsection (d) expressly provides that 
the appeal or grievance decision shall not be construed as an unfair 
labor practice decision nor as precedent for any such decision.
B viy to bargain in good faith; compelling need

Section 7117 sets forth a procedure for determining whether matters 
aflPecting conditions of employment which are the subject of any 
Government-wide rule or regulation shall be negotiable.

Subsection (a) (1) states the general rule that an agency’s and a 
labor organization’s duty to bargain in good faith under this chapter 
includes, to the extent not inconsistent with Federal law, the duty to 
bargain over matters which are the subject of any rule or regulation 
which, subject to paragraph (2), is not a Government-wide rule or 
regulation. However, agency-wide rules, regulations, and policies are 
not a bar to negotiations over matters which would otherwise be 
negotiable under this chapter. For example, if an agency were 
to have a regulation stating that each male employee in the 
agency must wear a necktie while on duty, and a labor organization 
holding exclusive recognition for a unit within the agency were to 
make a proposal that male employees be permitted not to wear neckties 
during the summer months, the agency could not invoke its regulation 
as a bar to negotiations on the proposal. Similarly, an agency regula
tion restricting the area of consideration for promotion eligibility 
could not be invoked as a bar to a proposal for a wider area of consid
eration.

Subsection (a) (2) of section 7117 provides that the duty to bargain 
in good faith, to the extent not inconsistent with Federal law, also 
extends to matters which are the subject of any Government-wide 
rule or regulation—for which the Authority determines that there 
is no “compelling need” for the Government-wide rule or regula
tion. The Authority is to prescribe by regulation the criteria for 
determining “compelling need.” The committee intends that the cri
teria be similar to those promulgated by the Federal Labor Relations 
Council to determine “compelling need'” for agency-wide regulations 
under the Executive order program, with the Authority’s determina
tion to be based primarily on whether there is a demonstrated, and 
justified, and overriding need for Government-wide uniformity in the 
matter covered by the rule or regulation.

The term “Govenment-wide” shall be construed literally; only 
those regulations which affect the Federal civilian work force as a 
whole are “Government-wide” regulations. No other regulations may 
bar negotiations.

Sub^tion (b) (1) of section 7117 r^uires the Authority to hold 
a hearing (in accordance with regulations it shall prescribe) when
ever an exclusively recognized labor organization alleges that no

p;i



698

compelling need exists for a Government-wide rule or regulation 
which an agency has invoked as a bar to negotiations on a matter.

Subsection (b) (2) requires expedition of the proceeding to the ex
tent practicable, so as not to delay unduly the completion of ongomg 
negotiations. The Authority’s General Counsel may not be a party to 
the proceeding (as the General Counsel would be in an unfair labor 
practice case). The committee’s intent is that the parties before the 
Authority will be the involved agency and labor organization, and 
the agency which issued the regulation. The burden shall be on the 
issuing agency to demonstrate “compelling need”.

Subsection (b) (3) provides that the Authority shall determine that 
a “compelling need” does not exist (thereby making the matter ne
gotiable) only i f : (A) the agency which issued the rule or regulation 
informs the Authority in writing that there is no compelling need; 
or, (B) the Authority itself determines, after a hearing that there 
is no compelling need.

Subsection (b) (4) requires that the agency issuing the subject Gov
ernment-wide rule or regulation be a necessary party to the proceed
ings. Typically, it is anticipated, the issuing agency will be the Office 
of Personnel Management or the General Services Administration.

The committee intends that nothing in section 7117 be construed as 
preventing agencies from issuing Government-wide regulations. Nor 
should section 7117 be read as voiding any (jovemment-wide regula
tion for which a finding of “no compelling need” is made. Such a 
regulation would remain in full force and effect for all purposes ex
cept that it would not bar negotiations over the subject matter in the 
particular appropriate bargaining unit involved. Any collective bar
gaining agreement provision then negotiated which conflicts with the 
Government-wide regulation would take precedence for purposes of 
that bargaining unit.
Prevention of unfair labor 'practices

Section 7118 sets forth the procedures to be followed in processing 
unfair labor practice cases.

The committee intends that the process begin with the filing of an 
unfair labor practice charge by the aggrieved party.

Under subsection (a) (1) the sole responsibility for investigating a 
charge rests with the General Counsel of the Authority. If, after 
investigation, thê  General Counsel determines that a complaint should 
issue, he is required to cause the complaint to be served upon the 
charged agency or labor organization. The General Counsel’s decision 
as to whether a complaint should issue shall not be subject to review: 
If a complamt is issued, it is required to contain a notice: (1) of the 
charges; (2) that a hearing will be held before the Authority or a 
member thereof, or before an individual employed by the Authority 
and designated for that purpose; and (3) of the time and place fixeii 
for the hearing.

Subsection (a) (3) gives the charged party the right to answer and 
to be a party to the hearing.

Subsection (a) (4) prohibits the issuance of a complaint based upon 
an unfair labor practice which occurred more than 6 months before the 
fihng of the charge with the Authority unless the person aggrieved
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was prevented from filing the charge because the aâ ency or labor 
organization against whom the charge is made failed to perfoirn a 
duty owed to the aggrieved person, or due to concealment. In addition, 
the conceahnent or failure to perform a dutĵ  must have prevented the 
discovery of the unfair labor practice within 6 months of its occur
rence, In such a case, the 6-month period during which a charge may 
be filed is computed from the day of the discovery of the occurrence.

Subsection (a) (5) of section 7118, provides that, if a complaint is 
filed by the General Counsel, the Authority is required to hold a hear- 
ing, not earlier than 5 days after the complaint is served. (The Com- 
mi'ttee intends, however, that nothing preclude waiver of a hearing 
by stipulation.) The individual or individuals conducting the hearing 
may allow any person other than the involved labor organization or 
agency to intervene in the hearing and present testimony. The attend
ance of witnesses and the production of documents at the hearing may 
be compelled in accordance with section 7133, relating to subpena 
power. To the extent practicable, the hearing shall conducted in 
accordance with the applicable provisions of the Adm^strative Pro
cedure Act. A transcript will be kept. If, after completion of the hear
ing, the Authority (or its designee), in its discretion, determines that 
further evidence or argument is necessary, it may, upon notice to the 
parties, receive or hear such further evidence or argument.

Subsection (a) (6) provides that a decision of the Authority or its 
desiî nee, such as the administrative law judge or other individual who 
conducted the hearing shall be based upon the preponderant of the 
evidence received. If the Authority (or its designee) determines that 
an agency or labor organization named in the complaint has engaged 
in or is engaging in an unfair labor practice, the Authority or its 
designee is required to state its findings of fact and to issue and cause 
an order to be served on the agency or labor organization. The order 
shall require the party to take such action to carry out the policies of 
chapter 71. The action ordered may include: ceasing and desisting 
from the imfair labor practice; directing retroactive amendment of a 
collective bargaining agreement; requiring an award of reasonable 
attorney’s fees and reasonable costs and expenses of litigation; or 
requiring reinstatement of employees with backpay and interest.

Subsection (a) (7) requires that if, upon a preponderance of the 
evidence, the Authority or its d^ignee determines that an unfair 
labor practi^ has not been committed, the Authority or its designee 
must state its findings of fact and issue an order dismissing the 
complaint.

It should be noted that under section 7105(e), the Authority is 
authorized to delegate its functions under section 7118 to its adminis
trative law judges, with their decisions being subject to review by the 
Authority under section 7105 (e).

Subsection (b) of section 7118 permits the Authority to request 
advisory opinions from the Director of the Office of Personnel Man
agement concerning proper interpretation of OPM rul^, regulations, 
and directives.
Negotiation impasses; Federal Service Impasses Pa/nel

Section 7119 provides for mediation and arbitration of negotiation 
impasses, and. establishes within the Authority the Federal Services
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Impasses Panel, to which parties may agree to refer such impasses for 
resolution.

Under subsection (a), the F^eral Mediation and Conciliation 
ice is required to proAdde services and assistance to agencies and labor 
organizations in the resolution of negotiation disputes and impasses. 
The Sei^ce will determine under -v^at circumstances and in what 
manner it will provide services and assistance.

Subsection (b) provides that when voluntary arrangements, includ
ing the services of the Federal Mediation and Conciliation Service or 
other third party mediation fail to resolve a negotiation dispute or 
impasse, either party may request the Federal Service Impasses Panel 
to consider the matter, or the parties may agree to adopt a procedure 
for binding arbitration of the impasse.

Subsections (c)(1), (c)(2 ), (c)(3), and (c)(4) of section 7119 
describe the F^eral Service Impasses Panel, an entity within the 
Authority composed of a Chairman and at least six other members, 
appointed by the President, with the advice and consent of the 
Senate, on the basis of fitness to perform the duties and functions of 
the office, familiarity with Government operations, and knowledge in 
labor-management relations. The members are appointed for 5-year 
terms, staggered on a 2-year basis. An individual chosen to fill a 
vacancy is appointed for the unexpired term of the member replaced. 
A member may be removed by the President at will. Members are 
eligible for reappointment.

The Panel is authorized to appoint an Executive Director and 
other employees as it may from time to time find necessary for the 
proper performance of its duties. A member of the Panel who is not 
otherwise an employee (meaning are employee as defined in section 
2105 of title 5) is entitled to pay at a rate equal to the daily equivalent 
of the maximum aimual rate of basic pay currently paid, from time 
to time, under the Oeneral Schedule for each day he is engaged in the 
performance of official business of the Panel, including travel time, 
and is entitled to travel expenses and a per diem allowance under 
section 5703 of title 5. A member of the Panel who is a Government 
employee is not entitled to any additional pay, but is entitled to 
travel expenses and a per diem allowance.

Subsection .(c) (5) requires the Panel (or its designee to investi
gate promptly any impasse presented to it under section 7119(b). 
gate promptly any impasse presented to it under section 7119 (b). Upon 
consideration of the impasse, the Panel is required either to recom
mend procedures to the parties for the resolution of the impasse, or to 
assist the parties in arriving at a settlement through whatever meth
ods and procedures, including factfinding and recommendations, it 
may consider appropriate. If the parties do not arrive at a settlement, 
the Panel is authorized to hold hearings, compel the attendance of wit- 
nesses and production of documents (as provided in section 7133 re- 
latmg to subpenas), and take whatever action is necessary and not in
consistent with the provisions of chapter 71 to resolve the impasse. 
Notice of any final action of the Panel must be promptly served upon 
the parties, and the action is final and binding upon the parties during 
the term of the agreement, unless the parties agree otherwise. Final 
action of the Panel under this section is not subject to appeal, and 
failure to comply with any final action ordered by the Panel con
stitutes an unfair labor practice by an agency under section 7116(a)
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(6) and (7) or a labor organization under section 7116(b) (6) and 
(8).
Standards of conduct for labor orgamisations

Section 7120(a) requires a labor organization representing or seek- 
mg to represent employees to adopt governing requirements contain
ing explicit and detailed provisions to which it subscribes, providing 
for: (1) the maintenance of democratic procedures and practices, in
cluding provisions for periodic elections to be conducted subject to 
recognized safeguards, and provisions defining and securing the right 
of individual members to participation in the affairs of the labor or
ganization, to fair and eq̂ ual treatment under the governing rules of 
the organization, and to fair process in disciplinary proceedings; (2) 
the prohibition of business or financial interests on the part of labor 
organization officers and agents which conflict with their duty to the 
organization and its members; and (3) the maintenance of fiscal in
tegrity in the conduct of the affairs of the labor organization, includ
ing provisions for accounting and financial controls and regular fi
nancial reports or summaries to be made available to members.

Subsection (b) of section 7120 states the general rule (except as 
specifically provided by this chapter) barring mangement officials 
and supervisors, as denned in section 7103, from participating in 
the management of a labor organization or acting as a labor or
ganization representative. Employees are so barred if there would be 
a resulting or apparent conflict of interest, or if the participation 
or activity would be incompatible in any way with law or with 
the employee’s official duties.
Grievance jprocedurea

Section 7121(a) provides that any collective bargaining agreement 
entered into by an agency and a labor organization must contain 
procedures for the settlement of grievances, including questions of 
arbitrability. An employee to whom the agreement applies is specifi
cally afforded the choice to have his grievance processed under either 
a procedure negotiated in accordance with chapter 71 and set forth in 
the agreement reached pursuant to those negotiations or any applica
ble appeals procedure established by or pursuant to law. It should be 
noted that, in addition, if the subject matter of the grievance is such 
that it would come within the provisions of section 7116, relating to 
unfair labor practices, the employee may elect to pursue procedures in 
accordance with section 7118. employee, then, could conceivably 
have a choice of three procedures.

Section 7121(b) further provides that a negotiated grievance pro
cedure must be fair, simple, provide for expeditious processing, and 
shall include procedures that assure a labor organization the right (in 
its own behalf or on behalf of any employee in the unit) to present 
and process grievances; and assure an employee the right to present a 
grievance on the employee’s own behalf, as well as assure the labor 
organization the right to be present when the grievance is adjusted. 
Only the exclusive representative is entitled to represent employees 
under .the negotiated grievance procedure, but employees may repre
sent themselves. The negotiated procedure shall provide that any 
grievance not satisfactorily settled in the grievance process be subject
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to binding arbitration which may be invoked by either the labor 
organization or the agency.

Subsection (c) of section 7121 provides that either party to an 
a^eement may seek to compel the other to proceed to arbitratwn by 
filing a complaint in the appropriate U.S. district court, or in any 
appropriate court of a State, territory, or possession of the United 
States. The court shall hear the matter without jury in an expedited 
manner and shall decide whether to issue an order directing that 
arbitration proceed under the terms of the agreement.

Subsection (d) of section 7121 provides that grievances over certain 
matters may not be processed through the negotiated grievance pro
cedure. These matters include: (1) Hatch Act violations (prohibited 
political activities); (2) retirement, life insurance, or health insurance 
matters; or (3) su^ensions or removals effected for reasons of na
tional security. Grievances concerning all other matters—including 
other matters for which there are statutory appeals procedures, such as 
adverse action appeals and position classification appeals, shall be 
grievable and arbitrable imder the negotiated procedure. A unit em
ployee in such a case would have a choice between the statutory pro
cedure or the negotiated procedure—or, if applicable, the unfair labor 
practice procedure provided by section 7118.

Subsection (e) of section 7121 sets forth the right of an employee 
who grieves through the negotiated procedure a matter which, in part, 
involves an allegation of discrimination prohibited by section 717 of 
the Civil Rights Act of 1964. The employee retains the right to request 
the Equal Employment Opportunity Commission to review the griev
ance decision and make the final determination on the allegation of 
discrimination. Reorganization Plan No. 1 of 1978 vests the function 
of making final determinations concerning Federal employees’ allega
tions of discrimination in the Commission.
Exceptions to arbitral awards

Section 7122 sets forth the procedures under which a party may 
obtain review by the Authority of an arbitrator’s award. The proce
dures apply in the case of either an award in an arbitation resulting 
from an impasse proceeding under section 7119(b), as added by the 
bill, or an award in a grievance proceeding under section 7121, as 
added by the bill. I f an exception is filed by a party to an arbitral 
award the Authority must review the award. I f upon review, the Au
thority finds that the award is deficient because: (1) it is contrary 
to any applicable law, rule, or regulation; (2) it was obtained by 
corruption, fraud, or other misconduct; (3) of partiality of the arbi
trator; or (4) the arbitrator exceeded his powers; the Authority may 
take such action and make such recommendations as it considers nec
essary, consistent with applicable law or regulations and the provi
sions of chapter 71. I f no exception is filed within the 60-day period 
beginning on the date of the award, the decision of the arbitrator is 
final and binding. A final decision of the Authority under section 7122 
(an arbitration award which has been reviewed by the Authority or 
for which the time period for filing exceptance has run) is subiect to 
the judicial review provision.s of section 7123, as added by the bill. The 
Committee rejected a proposed amendment to give the Comptroller 
General authority to review arbitration awards to determine the le

56



703

gality of the use of appropriated funds to pay arbitration awards. 
An agency must take the actions required by the final award of an 
arbitrator including, if ordered, payment of backpay, with interest.
Jvdicidl review

Section 7123 provides for judicial review of certain final orders of 
the Authority by the circuit courts of appeal, enforcement of orders 
of the Authority by the same courts, and injunctive relief in appro
priate cases.

Section 7123(a) provides that (1) the final order of the Authority 
in an unfair lalwr practice proceeding under section 7118, as added by 
the bill; (2) the award by an arbitrator (which has been reviewed 
by the Authority in ^cordance with section 7122, as added by the 
bill); or (3) a determination of appropriate unit under section 7112; 
may, upon the filing of an appropriate pleading by an aggrieved party 
within 60 days from the issuance of the order or award, be reviewed 
by the appropriate United States court of appeals. Jurisdiction is 
within the circuit where the aggrieved person resides or transacts 
business, or, in any case, in the District of Columbia Circuit.

Subsection (b) of section 7123 provides that the Authority may 
petition any appropriate U.S. court of appeals for enforcement of any 
Authority order and for appropriate temporary relief or restraining 
order.

Subjection (c) of section 7123 requires the Authority, upon the filing 
of a petition for judicial review or for enforcement, to file, with the 
court the administrative record of the proceeding. The court must then 
serve notice on the parties and take jurisdiction. The court may grant 
temporary relief or a restraining order, and may affirm and enforce 
the subject Authority order, or modify and enforce the order as modi
fied, or set it aside in whole or in part. The court may stay an Author
ity order, but the mere filing with the court of a petition for review of 
an Authority order does not operate as a stay. Eeview of Authority 
orders is on the record and the scope of review by the court is governed 
bjr section 706 of title 5 (which governs judicial review of final ad
ministrative orders). Absent extraordinary circumstances, only those 
objections raised and urged before the Authority may be considered 
by the court.

Subsection (c) further provides that the Authority’s findings of fsuct 
are conclusive for purposes of judicial review and enforcement if the 
findings are supported bv sub^ntial evidence on the record. How
ever, any person may apply to the court for leave to adduce additional 
evidence. If the court is satisfied that there is additional material 
evidence, and that there were reasonable grounds for failing to ad
duce the evidence before the Authority, the court may order 
the Authority to take the additional evidence and make it part of the 
record. The Authority may then modify its original findings of fact, 
affirm them, or make new findings. Modified or new findings shall be 
filed with the court, along with any recommendation for modifying 
or setting aside its oriscinal order. TT>e court will then make its final 
judgment and enters its decree. In all cases, cou:^ of appeals’ judg
ments and decrees are final, subject only to review by the Supreme 
Court.
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Subsection (d) sets forth a procedure through which the Authority 
may seek temporary relief or a restraining order concerning the com
mission of alleged unfair labor practices prior to final administrative 
or judicial processing and decision on the matter involved. Under 
section 7118 as added by this bill, the Greneral Counsel of the Authority 
makes the final decision as to the issuance of a complaint of an unfair 
labor practice. If a complaint is issued, the General Counsel acts as 
prosecutor of the complaint. Subsection (d) of section 7123 authorizes 
the Greneral Counsel, upon the issuance of the complaint, to petition 
the U.S. district court (for the district in which the unfair labor prac
tice is alleged to have occurred, or where the person complained of 
resides or transacts business) for temporary relief or a restraining 
order pending prosecution of the complaint and final determination 
by the Authority. The petitioned court must serve notice on the parties, 
take jurisdiction, and grant or deny relief.

Only those labor-management relations matters specifically referred 
to in section 7123 shall be judicially reviewable.
Reporting requirements for standards of conduct

Section 7131 makes applicable to labor organizations which have or 
are poking to obtain exclusive recognition under chapter 71, the 
provisions of Labor-Management Reporting and Disclosure Act of 
1959, as amended; popularly known as the Landrum-Griffin Act
29 U.S.C., chapter 12. The provisions of the Labor-Management Ee- 
porting and Disclosure Act of 1959, are also specifically made appli
cable to the officers, agents, shop stewards, other representatives, and 
members of a labor organization to the extent the provisions would 
be applicable if the agency were an employer under section 402 of 
title 29, United States Code. The section further authorizes the Sec
retary of Labor, under regulations issued with the concurrence of 
the Authority, to prescribe simplified reports for labor oganizations, 
and to revoke the provisions for simplified reports for any labor orga
nization if he determines, after investigation and after due notice and 
opportunity for hearing, that the purposes of chapter 71 of title 5 and 
chapter 11 of title 20 would be served thereby.
Official time

Section 7132 provides standards for determining when an indi
vidual mav or may not be authorized official time (paid time) to en
gage in activities concerning labor-management relations.

Section 7132(a) provides that employees representing an exclu
sively recoi^ized or certified labor organization in the negotiation 
of a collective bargaining agreement under chapter 71 (includine at
tendance at impasse settlement proceedings) are authorized official 
time for that purpose during the time the employees would otherwise 
be in a duty status. The number of employees for whom official time is 
authorized may not exceed the number of persons designated by the 
agency as representing the agency in the subject negotiations.

Section 7132(b) provides that matters solely relating to the internal 
business of a labor organization must be performed when the subject 
employee is in a nonduty status.

Section 7132(c) empowers the Authority to make determinations 
as to whether employees participating in proceedings before the Au
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thority shall be aiithorized official time. However, official time specifi
cally required under section 7132(a) must be authorized.

Section 7132(d) makes all other matters concerning official time 
for unit employees engaged in labor-management relations activity 
subject to negotiation between the agency and the exclusively recog
nized labor organization involved.
Svbpenas

Section 7133(a) gives the Authority—for the purposes of all hear
ings and investigations which it, any of its members, its agents, the 
Panel, or its members deem necessary and proper— t̂he right to see 
and copy any evidence which relates to the subject matter of the in
vestigation or hearing.

The Authority, any member thereof, its designee, the Panel, or 
any member thereof (referred to hereinafter as the “issuer” ) may, on 
application of any party to a proceeding or investigation, or on its 
own initiative, issue subpenas requiring the attendance and testimony 
of witnesses and the production of any relevant evidence applied for 
including books and papers of the Federal Government to the extent 
otherwise available under law.

Section 7133(a) further provides a procedure through which the 
individual or organization receiving a subpena for production of evi
dence may seek its revocation. The issuer may be petitioned to revoke 
within 5 days after service of the subpena. The subpena shall be re
voked if the issuer determines the evidence sought is irrelevant, or if 
the subpena does not describe the evidence sought with sufficient par
ticularity. The issuer or its designee may administer oaths and affirm
ations, examine witnesses, and receive evidence.

Subsection (b) of section 7133 provides that the issuer may seek 
enforcement of any of its subpenas in the appropriate U.S. district 
court (i.e., the court for the district in which the person to whom the 
subpena is addressed resides or is served). The court may order com
pliance with a subpena, and treat any failure to obey its order as con
tempt of court, with appropriate punishment.

Subsection (c) provides that subpenaed witnesses be paid the same 
fees and mileage as are paid subpenaed witnesses in the Federal 
courts.

Subsection (d) of section 7133 provides that no claim of self
incrimination or resultant penalty or forfeiture shall excuse a person 
from obeying a subpena. No person making such a claim, however, 
shall be prosecuted or subject^ to any penalty or forfeiture because 
of compliance, but there is no exemption from prosecution and 
punishment for perjury committed in testifying in compliance with a 
subpena.

Subsection (e) of section 7133 authorizes a fine of up to $5,000 or 
imprisonment for up to one year, or both, for any person who will 
fully resists, prevents, impedes, or interferes with any member or 
agent of the Authority or the Panel in the performance of their duties 
under chapter 71.
OompUation cmd publication of data

Section 7134(a) requires the Authority to maintain a file of its pro- 
cee^ngs and maintain copies of all available collective bargaining
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agreements and arbitration decisions. It must also publish the texts of 
its decisions and of all actions taken by the Panel.

Section 7134(b) requires that the Authority’s files be open to inspec
tion and reproduction, subject to the provisions of the Freedom of 
Information Act and the Privacy Act.
Issuance of regulation

Section 7135 authorizes and requires the Authority, the Federal 
Mediation and Conciliation Service, and the Panel each to prescribe 
rules and regulations to carry out the provisions of chapter 71 which 
are applicable to each of them, respectively. Unless otherwise specifi
cally provided in this chapter, the applicable portion of the adminis
trative procedures provisions of title 5 shall govern the issuance, 
revision, or repeal of these rules and regulations.
Continuation of existing laws, recognitions, agreements, and 

•procedures
Section 7136(a) (1) provides for the continuation of existing exclu

sive recognitions (including appropriate unit determinations) and col
lective bargaining agreements granted or entered into before the effec
tive date of this chapter. These recognitions and unit determinations 
continue until terminated or modified imder the provisions of this 
chapter, and all agreements continue in effect in accordance with their 
own terms and the applicable provisions of this chapter.

Section 7136(a) (2) provides for the renewal, continuation, or initial 
according of recognition for units of management officials or super
visors represented by labor organizations which historically or tradi
tionally represent management officials or supervisors in private indus
try, and which hold exclusive recognition for units of such officials or 
supervisors in any agency on the effective date of this amended chap
ter. Otherwise, no management official or supervisor as defined under 
section 7103 of this chapter may be a member of an appropriate unit

Section 7136 (b) provides basically that provisions of the lalx>r- 
management relations program established bv and under the Executive 
order which conflict with the provisions of this chapter, or with regu
lations issued hereunder, are superseded by the provisions of this Act. 
Other provisions and Executive orders remain effective imtil revised 
or revoked by the President.

SECTION 702

Section 702 of the bill makes certain amendments to section 5596 of 
title 5 United States Code (commonly referred to as the Backpay Act).

S^tion 702(a) makes several revisions in the present section 5596{b) 
of title 5. First, the parenthetical “ (including an unfair labor practice 
or a grievance decision)” is added immediately after “administrative 
determination” to insure that such decisions will be considered ad
ministrative determinations for purposes of section 5596 of title 5.

Second, paragraph (1) of the pre.sent section 5596(b) of title 5, 
is revised to specify the items which are recoverable on correction 
of an unwarranted personnel action. As revised by the bill, section 
5596 (b) (1) of title 5 entitles the employee to the recovery of an amount 
equal to all or any part of the pay, allowances, or differentials, as 
applicable that the employee normally would have earned or received
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if the personnel action had not occurred, less any amounts earned by 
him through other employment during that period plus interest on 
the amount payable. The employee is also entitled to reasonable at
torneys’ fees and reasonable costs and expenses of litigation related 
to the personnel action.

Section 702(a) of the bill also amends section 5596(b) (2) of title 5, 
United States Code. Under the existing provisions of section 5596, an 
employee who is restored to duty following a period of separation 
resulting from an unjustified or unwarranted personnel action is 
deemed for all purpo^ to have performed service for the agency 
during the period of separation except that he may not be credited 
with annual leave in excess of the maximum amount of leave that is 
authorized for the employee by law or reflation.

Section 702(a) of the bill amends section 5592(b) (2) so as to permit 
restoration of all of the annual leave that an employee would have 
earned during the period of separation. However, any annual leave 
which is in excess of the employee’s annual leave ceiling shall be 
credited to a separate leave account. The restored leave then will be 
available for use by the employee within reasonable time limits to 
be prescribed by regulations of the OflSce of Personnel Management. 
The amendment further provides that in the case of an employee 
who leaves the service or who enters on active duty in the armed 
services anv leave credited under this provision which is unused and 
still available to the employee under the time limits prescribed by the 
Office shall be included in the lump-sum payment authorized under 
section 5551 or 5552(1), as applicable, of title 5.

With respect to employees who enter on active duty in the armed 
services, the annual leave credited under the provision may not be 
retained to the credit of the employee under section 5552(2) of title 5. 
The employee will be required to take a himp-sum payment.

Finally, section 702(a) of the bill adds a new sentence at the end of 
section 5596(b) of title 5, which defines certain terms for purposes 
of section 5596(b). “Unfair labor practice” , “grievance” , and “agree
ment” are given the meanings as set forth in chapter 71 of title 5 as 
amended by the bill (see section 7136 above), and “personnel a<Aion” 
is defined to include the omission or failure to take an action or confer 
a benefit.

SECTION 703

Section 703 of the bill contains technical amendments. Among other 
sections which are redesignated, the existing section 7102, concerning 
employees’ right to petition Congress, is redesignated as section 7211.

SECTION 704

Section 704(a) of the bill states that, except as provided in sub
section (b), the amendments made by title VII of this bill shall take 
effect on the first day of the first calendar month beginning more than 
90 days after the date of enactment. Subsection (b) provides that sec
tions 7104 and 7105 (relating to the establishment of the Authority) 
and section 7136 (the “grandfather” provision) be effective upon 
enactment.

Section 704(c) is intended to preserve the existing right of certain 
Federal prevailing rate employees to negotiate terms and conditions

61



708

of employment. The committee intends that this subsection prese^e 
unchanged the scope and substance of the existing collective bargain
ing relationship between the employees’ representatives and the 
agencies involved. The subsection excludes these employees from the 
restrictions on the scope of collective bargaining under chapter 71, 
and grants them authority to negotiate pay and pay practices without 
regard to any provision of chapters 51, 53, and 55 of title 5, or other 
provisions relating to rates of pay or pay practices with respect to 
Federal empiloyees.

T it l e  VIII

GRADE AND PAT RETENTION

Section 801(a) (1) of the bill amends chapter 53 of title 5, United 
States Code, by inserting a new subchapter V I entitled “Grade and 
Pay Retention.” The provisions of the new subchapter are ex
plained below by United States Code section references.
De-fimtiom

Section 5361, consisting of seven numbered paragraphs, defines var
ious terms for purposes of the new subchapter VI.

Paragraph (1) defines the term “employee” as meaning an employee 
to whom the classification provisions of chapter 51 of title 5 apply 
and a prevailibg rate employee, as defined by section 5342(a) (2) of 
title 5. However, the definition specifically excludes those employees 
whose employment is on a temporary or term basis. Under section 
5342(a) (2) of title 5, the term “prevailing rate employee” includes 
certain employees of nonappropriated fund instrumentalities aitid 
certain employees of the Veterans’ Canteen Service.

Paragraph (2) provides that the term “agency” has the mpaTiing 
given it by section 5102 of title 5.

Paragraph (3) defines the term “retained grade” as meaning the 
grade used for determining benefits to which an employee who is 
covered by the subchapter is entitled. Generally, the retained grade 
of an employee is the gr^e held by the employee immediately before 
the reclassification of his position to a lower grade or immediately 
before a reduction in force.

term
United _____ __________
ever, with respect to the General Schedule pay system, the term “rate 
of basic pay” uniformly is understood to mean the rate of pay fixed 
by law or administrative action for the position held by an employee 
tefore any deductions and exclusive of any kind of additional pay 
(see 5 CFR 531.202). With respect to prevailing rate employees, the 
term scheduled rate of pay,” as used in section 5343 of title 5, is 
synonymous with the term “rate of basic pay” as discussed above in 
connection with Gteneral Schedule employees.

It is the ^mmittee’s intent that for purposes of subchapter VI, 
the term ‘ rate of basic pay” shall mean, with respect to all enfployees 
the rate of pay fixed bv law or administrative action for the position 
held by the employee. Thus, as so defijied, the term excludes night dif-
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which the application of all or part of the provisions of siibchaptei' 
VI can be fully justified. Under the authority of subsection (b) the 
Office may provide for the application of all or any portion of the 
provisions of subchapter VI—

1. To individuals who are reduced to a grade of the General 
Schedule or a prevailing rate schedule from a position under an
other paĵ  system;

2. To individuals who are not otherwise covered under the 
provisions of subchapter V I ; and

3. To situations where such application is justified for purposes 
of carrying out the mission of the agency or agencies inv'olved.

Movements of employees or positions between dili'erent pay systems 
are not uncommon. For example, an employee in a position imder the 
Foreign Service pay system could be reduced to a grade under the 
General Schedule as a result of a reclassification action or reduction 
in force. The application of the grade or pay letention v)rovisions of 
subchapter VI to such an employee may be fully justified. It is the 
purpose of section 5366(b) to authorize the application of the pro
visions of subchapter VI, including the provisions of section 5365, 
to employees and situations not otherwise specifically covered by the 
subchapter whenever such action is deemed justified by the Office of 
Personnel Management.
Appeals

Subsection (a) of section 5367 provides for an appeal to the Office 
of Personnel Management when benefits available to an employee 
under subchapter VI are terminated on the grounds the employee de
clined a reasonable offer of a position the grade or pay of which was 
equal to or greater than his retained grade or pay. The declination of 
a reasonable offer will result in termination of the employee’s retained 
grade under sections 5362 and 5363 and termination of retained pay 
under section 5364. The term “reasonable offer” is not subject to 
definition and reasonable men may differ as to what constitutes a 
reasonable offer in a particular case. Therefore, the committee con
cluded that the termination of benefits on such grounds should be 
reviewable by the Office of Personnel Management. The Office is au
thorized to prescribe the appeal procedures.

Paragraph (2) of subsection (a) of section 5367 provides that 
nothing in subchapter VI shall be construed to affect the right of any 
employee to file a classification appeal under section 5112(b) or 
5346(c) of title 5, or under any other comparable provision, or a 
reduction-in-force appeal under procedures prescribed by the Office of 
Personnel Management (such as part 351 of the current regulations 
of the Civil Service Commission).

Subsection (b) of section 5367 provides that any action which is 
the basis of an individual’s entitlement to benefits under subchapter 
VI or any termination of such benefits shall not be treated as an ap
pealable action for purposes of any appeal procedure other than the 
appeal procedures described in paragraph (2) of subsection (a). 
Under subsection (b), the following actions would not be appealable 
(except as provided in paragraph (2) of subsection (a)) :

1. Reduction of employee to lower grade as a result of reclassi
fication of position;
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2. Reduction of employee to lower grade as a result o f reduc
tion-in-force action; ,

3. Termination of retained grade or ^ay because of break in

^^^^Termination of retained grade or pay because of placement 
in position equal in grade or.pay to employees retained grade

5. Termination of retained grade or pay because o f demotwn 
for personal cause (demotion would constitute an appealable

^e.^Teimination of retained grade because of expiration of 
2-year period o f  entitlement under section 5362;

7. Termination of retain^ grade under section 5363 because of

‘^^s!^S^iprorSAly^one-half of general pay increases under

As^noted above, the termination of any benefits und^ subchapter 
VI on the grounds the employee declined a reasonable offer is appeal- 
able to the Office under the provisions of subsection (a).
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MISCEUANEOUS

Decentralization of Govermnent atvdy
Section 1101 provides that the Director of Personnel Management 

shall, as soon as practicable after the enactment of this legislation, 
undertake a study of the decentralization of Government functions.

The study shall include a review of geographical distribution of 
Government functions and a review of the possibility of redistribution 
of functions now concentrated in the District of Columbia.

The report of the Director shall be presented to the President and 
the Congress within 1 year.
Savings provisions

Section 1102(a) provides that all Executive orders, rules, and regu
lations affecting the Federal service shall continue in effect until modi
fied, terminated, or superceded in accordance with the terms of this 
legislation and other lawful authority.

Section 1102(b) preserves any administrative proceeding pending 
at the time the provisions of this legislation take effect.

Section 1102(c) preserves the status of any lawsuit in progress at 
the time of the effective date of the provisions of this legislation.
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employees. I ask the Congress to act promptly on Civil Service Reform 
and the Reorganization Plan which I will shortly submit.

J im m y  C arter.
T h e  W h t t e  H ouse, March 1978.

V ie w s  of th e  C omptroller G eneral

Set forth below is the report of the Comptroller General of the 
United States on H.R. 11280.

C omptroller G eneral of th e  UNiTEa) States,
Washington, D.G., May 19,1978.

B-40342.
FPC-78-85.
Hon. R obert N . C . N ix ,
Chairman, Committee on Post Ofice and Civil Service,
Home of Representatives.

D ear Mji. Ch a ir m a n  : We are pleased to respond to your request 
for our comments on H.R. 11280, the Civil Service Reform Act of 
1978.

As a preface to our comments, I believe you will agree that it is 
appropriate to recognize that as the role of the Federal government 
increases and aflfects more and more the lives of all citizens, it is in
evitable that attention will be drawn to the level of competency of 
Federal employees, their compensation, incentives, and other condi
tions of their emplojrment. Discussion of these issues has gone on for 
many years and intensified since the growth of the Federal govern
ment in the depression days of the 1930’s and World War II. Civil 
Service reforms are necessary but that issue should not cloud the 
essential point that most civil service employees are able, highly moti
vated, and dedicated to their work.

We believe that the Civil Service system can be improved. During 
the past several years we have studied many of the issues with which 
H.R. 11280 is concerned. We have made a number of specific recom
mendations and have highlighted conflicting policies and objectives 
that needed to be address^. These have included:

The conflicting roles of the Civil Service Commission as policy
maker, prosecutor, judge and employee protector; (June, 1977) ;

The need for simplifying the appeals systems; (February,
1977);

The adverse impact of veterans’ preference on equal employ
ment objectives; (September, 1977);

The need to improve performance appraisals and ratings; 
(March, 1978);

The need for more flexible hiring procedures; (July, 1974);
The need for a new salary system for federal executives; 

(February, 1977);
The need to relate pay to performance; (October 1975; March

1978); and
The need for an overall Federal retirement policy. (August, 

1977)
H.R. 11280 attempts to deal with the above issues as well as others 

and we strongly support those objectives.
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H.R. 11280 should, be considered in conjunction with the p ro p o ^  
Reorganization Plan No. 2 of 1978. The Civil Service Comim^ion 
(CSC) now serves simultaneously as the protector of employee rights 
and the promoter of efficient personnel management policy. The reor
ganization plan divides those two roles between two separate agencies, 
the Merit Systems Protection Board (MSPB) and the Office of Per
sonnel Management (0PM ). H.R. 11280 would provide additional 
legislative authoritjr for those two agencies.

The Reorganization Plan would also create a Federal Labor Rela
tions Authority which would consolidate the third-party function in 
the Federal labor-management relations program by assuming the 
functions of the Federal Labor Relations Council and certain responsi
bilities of the Assistant Secretary of Labor for Labor-Management 
Relations. In addition, Reorganization Plan No. 1 of 1978, would 
transfer CSC’s current equal employment opportunity and discrimina
tion complaint authority to the Equal Employment Opportunity Com
mission (EEOC).
Offlce of Personnel Management

The Office of Personnel Management would be the primary agent 
advising the President and helping him carry out his responsibilities 
to numage the Federal work force. It would develop personnel policies, 
provide personnel leadership to agencies, and administer central per
sonnel programs. It would be headed by a director and a deputy direc
tor, both appointed by the President and confirmed by the Senate.

We are aware of the concern which has been expressed that a single 
director of personnel, serving at the pleasure of the President and 
replacing a bipartisan commission, could be accused of partisan polit
ical motivations in actions which, by their very nature, are contro
versial. The argument is madie that the Merit System Protection Board, 
important as its role would be, would not be in a position to influence 
su:l»tantially policies, rules and regulations, including portions on 
legislative matters, in the same manner as a bipartisan commission. On 
the other hand, a commission form of organization tends to be cumber
some and divides responsibility and accountability. It is of some inter
est to note that President Roosevelt’s Committee on Administrative 
Management recommended in 1937 a single-headed director of per
sonnel for the Federal Government. While this proposal was not 
ad op^ , the idea of a strong Director of Personnel Management has 
continued to be discussed and proposed and, in fact, has &en exten
sively adopted at the State and local level. On balance, we favor the 
President’s proposal and believe that this part of the reorganization 
plan should be s^opted.

It should be pointed out, however, that imder the plan and H.R. 
11280 the Director of 0PM  would be concerned entirely with the civil 
service and would not have advisory or other responsibilities with 
respect to other personnel systems within the Federal Government. 
GAO has repeatedly pointed to the need for a stronger focal point 
within the executive bmnch to concern itself with consistent and com
mon policies and procedures which are relevant to all or several of the 
personnel systems within the Government. This responsibility today 
is clouded by the lack of certainty with respect to the roles of the Civil 
Service Commission and the Office of Management and Budget.
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To remedy this situation and to strengthen the case for the proposed 
pay level for the Director of 0PM, we l^lieve that the Director should 
have responsibility for advising, assisting and coordinating with the 
President with respect to common policies and practices in the per
sonnel management area throughout the executive branch of the Fed
eral Government. He could share the responsibility for pay systems 
with the Director of the 0MB but it seems to us that the President and 
the Congress need a focal point which can address itself to the com
mon problems and concerns. This responsibility could be dealt with in 
the legislation, either by developing a specific statutory charter for the 
Director of the 0PM, or a strong statement of intent of the Congress 
could be developed, leaving to the President the development of a more 
detailed charter.
Merit Systems Protection Board {M SPB)

The MSPB would have three members appointed by the President 
for 7-year terms removable only for misconduct, inefficiency, neglect 
of duty, or malfeasance in office. Not more than two of the members 
could be from the same political party. One member would be desig
nated Chairman and one member Vice-Chairman. A special Counsel 
would also be appointed for a 7-year term. The independence and 
authority of MSPB and its ability to protect the legitimate concerns 
of employees is the overriding factor on how much flexibility can be 
provided to managers.

We believe it would be desirable for MSPB to provide both the 
agencies and employees information on matters that have been re
solved by MSPB. We also believe that the special studies to be con
ducted by MSPB and reported to the President and the Congress 
should be made available to the public.
Federal Labor Relations Authority

The reorganization plan would establish an independent Federal 
Labor Relations Authority to assume the third party functions cur
rently fragmented among the Federal Labor Relations Council and 
Assistant Secretary of Labor for Labor Management Relations. The 
establishment of the Authority is intended to overcome the criticism of 
the structure and administration for the existing Federal labor rela
tions program.

The Authority and the labor relations provisions are not now in
corporated in the Reform bill. We understand that on April 25,1978, 
the Administration informed the cognizant committees of Congress of 
the decision to incorporate further improvements in the labor relations 
program as part of the Civil Service reform legislative package.

T^e concept of an independent labor relations authority or board 
has been included in proposed legislation, introduced in recent ses
sions of Congress, to provide a statutory basis for the Federal labor 
management relations program. In commenting on these legislative 
proposals on May 24, 1977, GAO supported the establishment of a 
central labor relations body to consolidate the third party functions 
in the Federal labor management relations program. We believed 
then, as we do now, that such a central body is needed and would be 
perceived by both lal^r organizations and agency management as a 
credible and viable third party mechanism.
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The proposed reorganization plan provides that decisions of the 
Authority on any matter within its jurisdiction shall be final and not 
subject to judicial review. We believe a provision should be added to 
the legislation to make it clear that the existing right of agency l^ d s  
and ̂ certifying officers to obtain a decision from the Comptroller Gen
eral of the United States on the propriety of payments from appro
priated funds are not modified. Also, we question whether the right 
to judicial review of the Authority’s decision should be prohibited.
Equal Employm/ent Opporimdty Commission

EEOC’s role is not discussed in either Reorganization Plan No. 2 
or H.R. 11280. However, we believe we should address the relation
ship between EEOC and MSPB in view of the proposed transfer of 
EEO enforcement and discrimination appeals authority from CSC to 
EEOC under Reorganization Plan No. 1 of 1978.

Under the Plan all discrimination appeals relating solely to dis
crimination will be filed directly with EEOC, and proce^ed by it. 
Under delegation from EEOC, all appeals involving both title V and 
title VTI matters will be filed with and acted upon by MSPB. The 
decision of MSPB will be final unless the employee requests EEOC 
to review the elements of the case involving title VII. EEOC may 
examine the matter on the record, grant a de novo hearing or remand 
the case to MSPB for further hearings at its option.

A  clear distinction between an equal employment and merit, princi
ple complaint is difficult, if not impossible, and employees frequently 
perceive their problems to be both. We believe that placing the adjudi
cation of these complaints in different organizations will invite dupli
cate or two track appeals on the same issues simultaneously, or sequen
tially, to EEOC and MSPB. In addition to wasting time, effort and 
money, tWs situation poses a very real potential for differing defini
tions of issues, inconsistent interpretations of laws, regulations and 
irreconcilable decisions.

An additional problem in having EEOC responsible for receipt and 
processing appeals is that it establishes the same kind of role conflict 
that the Civil Service reform proposals seek to correct. EEOC would 
in effect be the enforcement as well as the adjudicative agency. We are 
inclined to favor the approach taken in H.R. 11280 which provides:

“Notwithstanding any other provision of law, an employee who has 
been affected by an action appealable to the Board (Merit System Pro
tection Board) and who alleges that discrimination prohibited by 
Section 2302(b)(1) of this title was a basis for the action should 
have both the issue of discrimination and the appealable action de
cided by the Board in the appeal decision under the Board’s appel
late procedures.”

Additionally, we believe EEOC should be given the authority to in
tervene, on title VII matters, with all the rights of a party in all the 
adjudicatory proceedings of MSPB and in any subsequent appeals to 
the courts. This alternative would avoid many of the problems we 
have mentioned and save considerable time by having all issues of a 
complaint decided by the same adjudicative body.

H.R. 11280 proposes changes to: performance appraisals, adverse 
action appeals, veterans preference, retirement, selection methods man
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agement and compensation of senior executives, merit pay, and per
sonnel research. We have made recommendations to the Congress and 
to the executive branch concerning the need for improvement in most 
of these areas. H.R. 11280 provides the vehicle for making necessary 
changes and we support that objective. We do have concerns about the 
specifics of some oi the proposals and believe they can be improved 
upon.
Performance ofppraisah 

We believe the current system of performance appraisals should be 
improved. We recommended that performance appraisal systems 
should include four basic principles.

First that work objectives be clearly spelled out at the beginning 
of the appraisal period so that employees will know what is ex
pected of them.

Second, that employees participate in the process of establish
ing work objectives thereby taking advantage of their job knowl
edge as well as re-enforclng the understanding of what is expected, 
and

Third that there be clear feed back on employee performance 
against the preset objectives.

Fourth that the results of performance appraisals be linked 
to such personnel actions as promotion, assignment, reassignment, 
and to discipline.

The proposed legislation generally conforms to our recommenda
tions.
Adverse actions and employee appeals

One of the major purposes of H.R. 11280 is to make it easier to re
move employees for misconduct, inefficiency, and incompetence. It pro
vides for new procedures based on unacceptable performance. In so 
doing, the bill proposes major changes in the rights now afforded Fed
eral employees. We believe the bill contains many provisions which 
would improve the present processes by which Federal employees are 
removed, demoted, and disciplined. However, we have concerns that 
certain of the projwsed changes in adverse action and appellate proce
dures would not provide a proper balance between the interest of the 
Federal Government and the rights and protection of Federal 
employees.

For example, in an appeal, the decision of the agency must be sus
tained by MSPB unless the employee shows an error in procedure 
which substantially impairs his or her rights, discrimination, or an 
arbitrary or capricious decision. We suergest a fourth basis, that is, the 
absence of substantial evidence in the administrative record to support 
the decision of the agency.
Veterans'’ preference 

We believe that changes can be made to veterans’ preference legisla
tion so that the system for examining and selecting for Federal em
ployment can be improved and employment assistance can be better 
provided to those veterans who most need it. We believe the adminis
tration’s proposals are designed to balance the Government’s obliga
tion to its veterans for their sacrifices, its obligation to provide equal
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employment opportunity, and its commitment to improve Federal 
staffing operations.

We favor amending the rule-of-three selection requirement of the 
Veterans’ Preference Act of 1944. Examinations are not precise 
enough to judge the potential job success of persons with identical or 
nearly the same scores. As a result, the rule-of-three unfairly denies to 
many applicants who have equal qualifications the opportunity to be 
considered for Federal employment. We have previously recommended 
that the Congress amend the rule-of-three requirement similar to the 
way in which the proposed legislation authorizes OPM to prescribe 
alternate referral and selection methods.

The present statutory prohibition against passing over a veteran on 
a list of eligibles to select a nonveteran would be retained under the 
proposed legislation. In our opinion, the flexibility to be gained by 
eliminating the rule-of-three and using alternate examining and selec
tion methods will be seriously diminished by retaining this pass-over 
prohibition.

The bill authorizes agencies to make non-competitive appointments 
of certain wmpensably disabled veterans— t̂hose with service con
nected disabilities of 50 percent or more and those who take job-related 
training prescribed by the Veterans Administration. We believe em
ployment assistance to those veterans with special employment prob- 
ems—such as disabled and Vietnam-era veterans—is appropriate.

Retention f  reference
The bill proposes changes to the preference given veterans in reten

tion rights in a reduction-in-force. Only a disabled veteran (or certain 
relatives of a veteran) would retain permanent retention preference. 
Other veterans would retain absolute retention preference for a 3 year 
period. Once the 3-year period has been completed, non-disabled vet
erans will be entitled to 5 years service credit in computing length of 
service for retention determinations.

As a general rule, veterans have retention rights over nonveterans 
regardless of length of service. Since veterans are predominantly male 
and non-minority, absolute preference works to the disadvantage of 
women and minorities. The proposed changes should help to remedy 
thi£3 situation.
Retirement

The bill would gimtly expand the provisions allowing employees to 
retire before reaching normal retirement eligibility. Presently, the 
civil service retirement system generally allows employees to retire at 
age 55 with 30 years of service. Employees who are separated involun
tarily, except for reasons of misconduct or delinquency, may receive 
an immediate annuity if they are 50 with 20 years of service or at 

age with 25 years. Current law allows employees to volunteer 
for early retirement when their employing agency is undergoing a 
major reduction-in-force, even if they are not directly affected by the 
reduction. Under H.E. 11280, the early retirement option would alsolw 
made available to employees if their agency is undergoing a major 
reorganization or a major transfer of function.

We cannot support the liberalization of the early retirement provi
sions proposed by H.R. 11280. As you are undoubtedly aware, GAO
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has long been concerned about the civil service and other Federal re
tirement systems. As we disclosed in an August 3,1977, report on re
tirement matters, the civil service system already costs much more than 
is being recognized and covered by agency and employee contributions. 
As of June 30,1976, the system’s unfunded liability was $107 billion 
and is estimated to ^ w  to $169 billion by 1986. Any additional early 
retirements resulting from H.K. 11280 would add to this tremendous 
liability.
Senior Executive Service

Some excellent Government managers have been provided by the 
present system. However, we think that more managers of this calibre 
would result from a Senior Executive Service.

We agree with the objectives of H.R. 11280 to establish a Senior 
Executive Service which would cover about 9,000 positions above Gen
eral Schedule 15 and below Executive Level III. The proposed Senior 
Executive Service would establish at least five executive salary levels, 
from the sixth step of GS-15 ($42,200) to an Executive Level IV sal
ary level $50,000). Under the proposal executives could increase their 
compensation through performance awards, to 95 percent of a level II 
salary, or $54,625 at the present pay levels.

There is a problem of compression at the senior levels of the General 
Schedule. Because the salary rate for Level V of the Executive Sched
ule is the ceiling for salary rates of most other Federal pay systems, 
all GS-18s and 17s, and some GS-16s now receive the same salary— 
$47,500. This creates a situation where many levels of responsibility 
receive the same pay and is not consistent with basic Federal pay prin
ciples o f :

Comparability with private enterprise, and
Distinctions in keeping with work and performance levels.

Such a situation creates inequities and can have adverse effects on 
the recruitment, retention, and incentives for advancement to senior 
positions throughout the Federal service.

We believe that changes are needed to give management greater 
flexibility in assigning pay and establishing responsibility levels. In 
February 1975, we reported on the need for a better system for ad
justing salaries on top Federal officials. One of our main concerns at 
that time, and which still exists, was the compression of salary rates 
which result in distorted pay relationships in the Federal pay sys
tems. Our recommendation was for the Congress to insure that execu
tive salaries are adjusted annually—either based on the annual change 
in the cost-of-living index or the average percentage increase in GS 
salaries. The law now provides for automatic adjustment of Executive 
Schedule pay rates equal to the average General Schedule increase.

We believe there is a need to establish a new salary system for Fed
eral executives. We do have some concerns, however, that the provi
sions of the proposed Senior Executive Service do not go far enough 
in this regard. We are not sure, for example, that the proposed salary 
range including performance awards—$42,200 to $54,625-fprovides 
su%ient flexibility. Most of the emplovees that will be covered are al
ready at the $47,500 ceiling, and could reach the proposed $54,625 
ceiling by receiving less than the maximum 20 percent pay increase for
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performance allowed by the Bill. Therefore, there may not be enough 
of a pay differential to provide an incentive for executives to join 
the new Service or for the Service to be successful.

We also question the advisability of limiting incentive awards and 
ranks, as well as performance pay, to an arbitrarily selected per
centage of employees.

Proposals have been made by GAO and others to provide more 
flexibility in the pay-setting processes for top Federal officials. We 
favor a salary system with a broad salary band; compensating within 
this broad band, on the basis of an individual’s capability or contribu
tions to the job, with congressional control over the average salary 
level for the Service, by agency.

In summary, we question whether there is enough pay incentive to- 
make the Senior Executive Service a success. We believe it would be 
more acceptable to senior executives if the salary ranges were sub
stantially increased or if performance awards were not subject to the 
proposed $54,625 ceiling. To do this, however, would require break
ing the linkage between executive and congressional salaries. In its 
December 1975 report, the President’s Panel on Federal Compensa
tion pointed out that the “existing linkage between level II of the Ex
ecutive Schedule and Congressional salaries should not be permitted 
to continue to distort or improperly depress executive salaries.”

Two features of the proposed Service affect the civil service retire
ment system. An executive who is separated for less than fully suc
cessful performance would be entitled to an immediate annuity if he 
or she is at least 50 years of age with 20 years of service or at any age 
with 25 years. In addition, each year of service in which an executive 
receives a performance award will include a retirement factor of 2.5 
percent in lieu of the lesser percentage (1.5, 1.75, or 2 percent) that 
would otherwise be applied. We cannot support either of these pro
visions. They would add to the system’s unfunded liability, and, in 
our opinion, would be inappropriate uses of the Ketirement Program.
Merit Pay

The concept of basing pay increases on employee performance is 
not new. GAO and other groups have recognized that a need exists to 
reco^ize employee performance rather than longevity in awarding 
within-grade salary increases. In October 1975, we recommended that 
the Chairman, CSC, in coordination wth the Director of OMB de
velop a method of granting within-grade salary increases whi6h is 
integrated with a performance appraisal system.

In December 1975, the President’s Panel on Federal Compensation, 
chaired by the Vice President, reviewed within-grade increases as part 
of its study of Federal compensation issues. The Panel concluded that 
for employees in̂  occupations which provide significant opportunity 
for individual initiative and impact on the job, a new procedure was 
needed to provide a connection between performance and within-gr^e 
advancement. The Panel recommended a method of within-grade 
advancement for these employees that would be based on performance. 
':^e Panel noted, however, that the system should take into considera
tion tJie experience of the private sector with such plans and that 
the system should be thoroughly tested prior to implementation In
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ite December 1,977 final staff report the Personnel Management Project 
similarly recommended using merit pay to improve and reward per
formance of managers below the levels included in the Senior Execu
tive Service. That report also noted that the new approadh should be 
carefully tested and evaluated before full scale application.

While we endorse the principle of performance pay incentives, we 
have some concern over the equity of the proposed system. We believe 
it would be more equitable if it were limited to within-grade increases, 
covered employees in other GS grades, and included all employees in 
affected grades rather than just managers and supervisors.
Personnel Research and Demonstration Projects 

The cost of personnel resources in the Federal Government is 
enormous. In f is ^  year 1978, the Government will pay an estimated 
$75 billion in direct compensation and personnel benefits to its civilian 
employees and active-duty military personnel. In view of these expend
itures, it is vital that we develop and use the most effective methods 
and techniques to manage personnel resources. An aggressive personnel 
research and demonstration program is a key link in doing this. Fur
ther, if Government is to effectively deal with the recent decline in 
productivity growth, it must support a research base directed toward 
developing and applying new techniques and ways to better manage 
its human resources.

With this in mind, we support the need for an aggressive personnel 
research and development program. We do not believe, however, that 
adequate controls and safeguards are provided in H.R. 11280 to 
protect the employees affected by the demonstration projects and to 
assure that the most effective and efficient use is made of research 
funds. As a minimum, we recommend that Congress be informed 
of projects which may be inconsistent with existing laws or regula
tions before they are begun. Congress-should have an opportunity to 
satisfy itself as to the seriousness of such infractions. We also be
lieve that Congress should be informed of research and development 
actual accomplishments for which it has provided authorization and 
funding.
ResonsihUity of the General Aceomvting Ofjice

One other matter of concern to us is the proposed language con
cerning GAO’s role in auditing personnel practices and polici^. The 
proposed new section 2303 of title 5, U.S.C. may be susceptible of 
misinterpretation in its present form which is as follows:

“I f  requested by either House of the Congress (or any Member or 
committee thereof), or if deemed necessary by the Comptroller Gen
eral, the General Accounting Office shall conduct, on a continuing 
basis, audits and reviews to assure compliance with the laws, rules, 
and regulations governing employment in the Executive Branch and 
in the competitive service and to assess the effectiveness and sound
ness of Federal personnel management.”

It should be made clear that the function of GAO is to assist in 
congressional oversight and that the Executive Branch is not in any 
way relieved of its responsibility for reviewing, evaluating, and im- 
proviiig personnel management or for investigating and correcting 
deficiencies therein. As elsewhere, GAO’s role is more properly one of
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overseeing the working of the program rather than intervening on 
a case-by-case basis. We suggest that the language be amended to 
conform, in substance, to that used in the Legislative Reorganization 
Act of 1970 (84 Stat. 140,1168), as follows:

“When ordered, by either House of Congress or upon his own 
initiative, or when requested by any committee of the House of Repre
sentatives or the Senate, or any joint committee of the two Houses 
having jurisdiction over Federal personnel programs and activities, 
the Comptroller General shall conduct audits and reviews to determine 
compliance with the laws, rules, and regulations governing employ
ment in the Executive Branch and in the competitive service and to 
assess the effectiveness and soimdness of Federal personnel manage
ment.”

I trust that this letter and enclosure recommending technical amend
ments will meet your needs.

Sincerely yours,
E lmer  B . Staats, 

Comptroller General of the United States.
Enclosure.

C hanges in  E x istin g  L aw  M a»e  b t  th e  B i l l ,  A s Reported

In compliance with clause 3 of rule X III  of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE
*  if *  *  *  *

PART I—THE AGENCIES GENERALLY
If: 3): *  :ie

CHAPTER 5—ADMINISTRATIVE PROCEDURE 
* * * * * * *  

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE 
* * * * *  « «

§ 552. Public information; agency rules, opinions, orders, records, 
and proceedings

(a) Each agency shall make available to the public information as 
follows:

(1) Each agency shall separately state and currently publish in 
the Federal Register for the guidance of the public—

(A) de^riptions of its central and field organization and 
the established places at which, the employees (and in the 
case of a uniformed service, the members) from whom, and 
the methods whereby, the public may obtain information, 
make submittals or requests, or obtain decisions;

(B) statements of the general course and method by which 
its functions are channeled and determined, including thp
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As members who have Avorked to improve both the Federal civil 
service system in general, and the Federal labor-management relations 
program in particular, we want to make it clear that, although we 
support title VIII—the labor-management section of H.R. 11280— 
that title is deficient in some important areas.

Our record of service on the Committee on Post Office and Civil 
Service is ample evidence that we share the President’s belief that the 
Federal personnel system is in serious need of reform. We share the 
President’s belief that the Federal personnel system has become overly 
bureaucratized, inefficient, and complex in the resolution of disputes.

Indeed, it was for these very reasons that we actively supported the 
provisions of this bill which provide for greater flexibility and respon
siveness in the Federal personnel management system—the creation 
of the Office of Personnel Management, the modifications in the merit 
pay system, the establishment of a Senior Executive Service, and the 
authorization to conduct new and innovative demonstration proje^s.

However, simple justice and equity require the new managerial initi
atives which have been introduced in H.R. 11280 must be Glanced by 
alfordi^ reasonable protections for the rights of employees. Regret
fully, title VII of H.R. 11280 does not fully meet this challenge.

Those of our colleagues who are concerned that this bill will sig
nificantly expand the collective bargaining rights of Federal employees 
need not worry. It does not. Enactment of the committee approved 
labor-management title will continue to deny to Federal employe^ 
most of the collective bargaining rights which their counterparts in 
the private sector have enjoyed for over 40 years. Among the collective 
bargaining rights not included in the bill are:

(1) The right to engage in strikes, work stoppages and 
slowdowns;

(2) The right to bargain collectively over pay and money-re
lated fringe benefits such as retirement benefits and life and health 
insurance; and,

(3) The right to negotiate an agency shop or to require federal 
employees to pay membership dues or representational fees to any 
labor imion.

In addition, H.R. 11280 contains an unusually strong management 
rights claiise which removes from the negotiation process terms and 
conditions of employment which, in the private sector, would be sub
ject to collective bargaining.

Given these constraints upon employee representatives, one might 
wonder why we support this legislation. Our support is Ims^ on the 
improvements that, notwithstanding its deficiencies, this bill makes 
in the Federal labor relations program.

These improvements would, first, authorize the negotiations of a 
grievance procedure, including binding arbitration, for the resolution

SUPPLEMENTAL VIEWS TO H.R. 11280
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of personnel disputes. These procedures will provide for a fairer and 
more expeditious means for the resolution of personnel disputes than 
alt present.

Second, broaden the scope of bargaining beyond existing practice. 
Governmentwide regulations are no longer automatically excluded 
from oolleotive bargaining. Under title VII, only those issues in which 
the Government has demonstarted a “compelling need” for vmiformity 
are excluded from collective 'bargaining.

Third, provide for the creation of a truly independent, neutral and 
full-time Federal Labor Relations Authority (FLRA) to administer 
the federal labor-management program and subject the decisions and 
adtiojis of the FLRA to judicial review. Currently, the Federal labor- 
man'agement program is administered by the part-time, management- 
orieni^ Federal Labor Relations Council whose decisions and actions 
are not subject to judicial review.

Finally, the committee overwhelmingly reject^ proposals, spon
sored by the administration, whicih would have—in effect— p̂reserved 
the status quo in labor-man'agement relations and merely coaified the 
Executive order under which the existing labor-management program 
has operated. This, despite the fact that extensive public hearings on 
this leg'islation product overwhelming testimony that the current 
program was overly biased in favor of management! narrow in its 
scope, and ineffective in meeting the needs of agency managers and 
employees alike.

We were disappointed, nevertheless, by the action of the committee 
in weakening two important areas of this bill—scope of bargaining 
and union security.

The committee narrowed the scope of issues over which Federal 
employe^ could barg;ain to exclude contracting out; work assignment 
and duties; and, limitations on the use of military, supervisors and 
other nonbargaining unit employes for work performed by members of 
the bargaining unit. Having already excluded pay and major money- 
related fringe benefits from the bargaining table, we feel that the bill 
limits negotiations to issues of secondary importance.

The committee also deleted the bill’s provision for an agency shop 
if, after election of an exclusive representative, a majority of tlie em
ployees vote in favor of such an arrangement. We strongly believe 
that—since an employee organization is required to represent all em
ployees in a bargaining unit—all of those employees should assume 
some share of the costs mvolved in this representation. The additional 
coste involved in binding arbitration for the resolution of grievances-- 
which Iwth the administration and the committee propose—will place 
an additional financial burden upon employee organizations. With
out adequate resources, employee organizations will be hard-pressed 
to meet their new and expanded representation responsibilities.

Further, title VII was weakened by the committee in narrowing 
the matters which would be subject to the grievance appeals proce
dures and by denying employee representatives official time for the 
proce^ng of employee’s grievances and appeals.

In supporting title VII we also recognized the said reality that the 
issue of collective bargaining for Federal employees has been clouded 
by an hysterical atmosphere. We realize that many of our colleagues
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erroneously associate any increase in collective bargaining rights for 
Federal employees with an attendant decre îse in the efficiency of Fed
eral service. We strongly disagree with that view. Effective labor 
unions can and do play a positive role in improving productivity in 
public service. It is our hope that the positive experiences which will 
result from this bill’s modest expansion of collective bargaining rights 
will assuage the concerns of our colleagues and lead to a more progres
sive labor-management program in the future.

In the meantime, we ask our colleagues to support the incremental 
approach which H.R. 11280 takes to labor-management relations and 
to oppose any further weakening amendments. To do so would seri
ously undermine the careful balance between management and em
ployee interests that t he committee has sought to attain.

W il l ia m  L . C i a y .
W il l ia m  D. F ord.
Cecil H eftel.
M ich a el  O. M ters.
P atricia  S chroeder.
S teph en  J. S olarz.
C harles H . W ilson .
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SEPARATE VIEWS OF PAT SCHROEDER ON LABOR
MANAGEMENT

It is not often politic for officers in the executive and legislative 
branches to mention it, but there are millions of workers in the private 
sector (ranging from $200 per hour consultants to $3 per hour custo
dians) who, but for the Federal Govemanent contracting work out, 
would be F(^eral employees. These private employees are, of course, in 
jobs which have and are being created to perform work the P'ederal 
Government needs performed without “creating more bureaucrats.”

Nobody talks about the horrible things which would happen if such 
people were allowed to participate in political activities or enga^ in 
full collective bargaining. They already have such opportunities. I 
have yet to see anyone propose that sudh opportunities be abolished. 
Things have not been so horrible.

The executive branch, which claims it needs so mudh management 
“ flexibility” in labor-management when it comes to its own employees, 
is perfectly happy day in and day out not only to contract with private 
companies whidh don’t have such management “ flexibility” and face 
situations in which employees in such companies have opportunities 
for all sorts of labor actions. The executive branch also enforces 
through its various agencies this same so called labor-management “ in
flexibility.” So much for the horrors of collective bargaining.

This same executive branch has been known, at times, to deal with 
more accommodation with companies headed by people active in its 
own political party than with those with other views and, indeed, to 
appoint people from firms which contract with the Government to po
sitions in the Government. So much for there not being politics in the 
executive branch.

So much for equity.
P at  S chroeder.
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I support and endorse H.R. 11280 as approved by the oomimittee. I 
voted in support of reporting the bill to the House. I reluctantly ac
cepted certain provisions Avhich weakened the labor-management sec
tion of the bill, and—I was constrained to propose the inclusion of a 
new title IV to the bill reforming the Hatch Act. My colleagues on the 
committee indicated their support for my views by a roll call vote of 
13 to 10.

In my jud^ent, there is no greater priority for Federal employees 
than broadening the extent to which they may participate in political 
activities while strengthening protections to both the public and em
ployees against coercion and improper political activities.

Althoug'h both tlie Committee on Post Office and Civil Service and 
the House have already approved this legislation, I took this unusual 
action because it is becoming increasingly unlikely that the other body 
will act upon this legislation this year. House approval of title IX  will 
thereby insure that Hatch Act reform is at least considered by con
ferees— ŝhould this leigislation reach that point.

Many Members of Congress and other interested parties expended 
considerable energy in meeting the concerns of employee organizations 
as well as tihe administration in mo\dng this important legislation 
through the House last year.

The administration unwisely opposes the inclusion of this title with
in the context of civil service reform. I believe that the issue of full 
political participation for Federal employees and protection of the 
public interest should be addressed here and now.

Inclusion of Hatch Act Reform in civil service reform does not make 
the federal civil service subject to politicization. This argument was 
rejected overwhelmingly by the House twice—during the 94th and 
95th Congresses.

Inclusion of Hatch Act Reform does not constitute a “burden” on 
civil service reform legislation. Civil service “ reform” and Hatch Act 
Reform are inextricably interrelated. Each insures that the people’s 
business— t̂he business of our Government—is conducted in a fair and 
impartial manner.

Inclusion of Hatch Act reform in this bill is not as untimely as the 
administration would like the Congress to believe. There can be noth
ing more “timely” than providing Federal employees with the right to 
full participation in the political process of our Nation.

I urge my colleagues to demonstrate their support for Hatch Act 
reform in the context of this legislation as they have on earlier occa
sions—to strike a blow for justice, equity, and good government—by 
joining me in resisting the efforts of those who would further deny the 
unfulfilled dream of first class citizenship to Federal employees. The 
time for reforming the Hatch Act is now.

W il l ia m  L . C l a y .

ADDITIONAL VIEWS TO H.R. 11280
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This legislation offers the Members of the House an op^ortunitj 
to objectively reform and reinvigorate a Federal civil service merit 
system that, during its 95-year lifespan, has, begun to show signs of 
immunity to effective management.

It needs to be emphasized that civil service reform is a non
partisan issue. Simply stated, civil service reform is good government. 
Honest civil service reform, however, can only be accomplished by 
rising above the demands of those who would use this legislation only 
in their special interest.

Unfortunately, the committee did not follow the righ road. The 
legislation wheeled off track and out of control. What started out as 
a bipartisan effort to write effective legislation degenerated into a 
blatant gutting of the bill by a majority of the majority who seemed 
bent on destroying the legislative centerp»iece o f their own President.

With studied deliberateness, these fractious Democrats made it clear 
they would march in stiff cadence to a divide-and-conquer beat. They 
displayed no interest in participating in reasonable and responsible 
discussion of the legislation. Evidence of that attitude unfolded when 
they lined up to oppose a routines motion to permit Civil Service 
Commission experts to comment and riespond to committee questions on 
highly technical provisions of the bill. Fo>rtunately, the motion to give 
all of our Committee Members the benefit of expertise utilized by 
other Committees of the House during the markup sessions carried by 
a single vote.

Undaunted by that temporary setback, members of the majority 
laid down a barrage of crippling amendments which placed responsi
bility for salvaging Civil Service reform squarely on Kepublican 
shoulders. It was a responsibility we welcomed.
_ With clear disregard for the administration’s strategy, the provi

sions of H.R. 10, the Hatch Act emasculation, were grafted to the 
bill. This power ^lay from the Democratic side to curry the favor of 
Federal labor union leadership was a test o f wills that graphically 
showed the split between congressional Democrats and the White 
House.

Continuing to salt the wound, this rebellious band then attached to 
the bill the . provisions of H.R. 3161, reducing the basic workweek 
of Federal firefighters—a bill which President Carter had vetoed only 
a month earlier and returned to the Congress with a strong message of 
rejection.

In a further show of disregard for the administration proposal, the 
committee Democrats used as the original text for the labor-manage- 
ment relations title not the language offered by the President but a 
Clay-Ford-Solarz version of labor-management relations tailored to 
meet the special interest of the union hierarchy.

SUPPLEMENTAL VIEWS ON H.E. 11280
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In this title of the bill, the committee Democrats were just slightly 
less destructive. While the Republicans were the swing votes in 
eliminating the agency shop provision from the bill, the prolabor 
forces again took over.

The administration proposal was to codify the language of the ex
isting Executive order governing labor-management relations in the 
Federal sector. It has been an effective tool for good management 
under each administration since President Kennedy. When offered 
piecemeal during mark up, the President’s proposals were trampled 
in the rush of the committee Democrats to satisfy labor leaders to the 
detriment of both Federal rank and file employees and management.

Similarly, the title dealing with the senior executive service was 
diluted to the point where it was left meaningless. There is little in
centive or opportunity for the utilization of talented personnel in 
challenging job assignments when the application of the SES is limited 
to three agencies for a 2-year period.

The package that finally emerged from committee is a legislative 
fiasco. But beneath its burden of special interest fat it contains the 
muscle of sound civil service reform. We believe it can be salvaged 
if responsible action and leadership is displayed in the House.

Therefore, we urge each Member of the House to approach this 
legislation objectively and with the public interest in mind.

Whatever is enacted will be administered by both Democratic and 
Republican Presidents in the future. Shortsighted concessions to the 
voices of special interest is not serving the public.

The American public, through proposition 13 and a host of other 
indicators, strongly favors a Government more efficient and responsive 
to its needs. The taxpayers want Government reform.

E dward J. D e r w in sk i.
T om  C orooran.
J im  L each .
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ADDITIONAL VIEWS
Criticism of the civil service is nothing new. But today it is growing 

as more and more Americans become disenchanted with the cost, size, 
and inefficiency of bureaucracy, whether Federal, state, or municipal. 
Citizens doubt, with good reason. Government’s ability to deal effec
tively with the issues of inflation, unemployment, housing, energy, and 
other areas. Increasingly skeptical of government’s claims to have the 
answers and resources to solve the problems facing our country, voters 
have rejected bond proposals and other initiatives to raise funds for 
local school systems and water projects, for example. They have 
strongly indicated a desire for less government, a trimmer bureaucracy, 
in other words, more value for their tax dollars. Proposition 13, over
whelmingly passed in California, is evidence that government reform 
is a priority item for the public.

In this atmosphere of widespread support for reform, it should have 
been possible for the Committee on Post Office and Civil Service to 
report a civil service bill which would make the system less costly and 
more responsive. However, the spirit of true reform has apparently not 
infected the majority of the members of the committee.

The Civil Service Reform Act of 1978 (H.R. 11280) is in shambles. 
Much of the real reform which existed in the original proposal has 
been diluted by the committee’s actions in three major areas: addition 
o f the Hatch Act repeal legislation, enlargement of union rights, a^d

practices, 
to take one of the gov- 

tie submitted H.R. 11280 
e effort by the President

the serious weakening of veterans preference
President Carter, to his credit, attemptec 

ernment’s biggest 'bulls by the horns when 
to the Congress. This legislation was a nob’ 
to fulfill one of his most popular campaign promises—that is, reducing 
the size and cost of the Federal bureaucracy and introducing some 
measure of efficient, responsible management to the civil service system.

Republicans on the committee, and in Congress as a whole, endorsed 
the general thrust of the administration plan:

Increase the Government’s efficiency by placing new em
phasis on the quality of performance of Federal workers— 
insure that employees and the public are protected against 
political abuse of the system.

Unfortunately, the Members of the majority party serving on the 
Post Office and Civil Service Committee did notse^ fit to implement the 
President’s proposal. Rather, the majority has chosen to saddle H.R. 
11280 with a number of controversial, highly damaging amendments 
which make continued support by responsible Members difficult, if not 
impossible.

Certainly no amount of rhetoric can change the simple fact that the 
President’s original purpose is not served by attacking Hatch Act re
vision and dangerously expanding labor rights from those provided in 
the existing Executive Order 11491.
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The President’s message of March 2,1978, transmitting the legisla
tion to Congress was greeted with cautious expressions of support by 
Kepublican Members w'ho have traditionally been advocates of reform 
of the Federal bureaucracy and the civil service system, llie  Republi
can members of the Post Office and Civil Service Committee were as
siduously courted by the President and high-ranlting administration 
officials during hearings and markup of H.R. 11280. The campaign to 
sell civil service reform was convincing and effective. Rep-ublican Mem
bers actively participated in hearings and often provided quorums 
for the markup sessions.

However, our cautious endorsement of H.R. 11280 could not with
stand the actions of some Committee Democrats in amending the bill 
to include radical changes in current labor practices in the Federal 
service and to add the repeal of the Hatch Act.

HATCH  ACT REPEAL

The Hatch Act is vital to the protection of the individual liberty and 
integrity of Federal employees. Since 1939 the Hatch Act has effective
ly prevented the coercion of Federal employees into participation in 
partisan political activities under threat of career sanctions.

The potential for conflict between the role of an impartial public 
servant and that of a politically active private citizen is great. Since 
1971, the Congress has reco^ized this potential and has considered 
limiting the range of permissible political activities of Federal em
ployees in order to further the objective of a politically neutral civil 
service. There is little doubt that the public supports the concept of a 
civil service imfettered by political influence or favoritism.

Under the current Hatch Act, a covered employee retains the right 
to vote, to express a political opinion, to make political contributions, 
to engage, in nonpartisan activity, and to participate in partisan ac
tivity if he lives in an area where a majority of the residents are subject 
to Hatch Act restrictions. Surely civil servants can operate under these 
protections without feeling that tOiey are “second-class citizens” totally 
without political rights or privileges.
- Removing the safeguards which are now embodied in the Hatch Act 
would open the door for a return to the spoils system and the politi
cization of the civil service. To saddle civil service reform—a worthy 
goal—with the repeal of the Hatch Act, is to doom the reform effort, 
if not in the House then in the Senate.

We must examine where the push for the insertion of Hatch Act 
repeal is coming from and let this determination guide us in our 
decision not to strip the civil servant of every protection, leaving him 
b^re to the power of the unions and certiain political factions which 
would force the employee into political activity against his wishes— 
but essential to his survival.

The majority o f Federal employees fear political coercion and dis
crimination far more than they desire the opportunity to run for 
political office and become involved in partisan political activities. 
Tying long-awaited Federal service improvements to ths blatant at
tempt to organize civil servants into a partisan political force can 
only further increase public distrust of Government and its bureaii- 
cracy.
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LABOR-MANAGEMENT RELATIONS

Title V II of H.R. 11280 would make serious changes in the long
standing policy of Federal labor-management. These are changes 
which we cannot support.

Commitments to Committee Republicans by the administration 
that the labor-management title would not go beyond current Federal 
labor practices as embodied in Executive Order 11491 were not kept. 
Instead, in an attempt to placate labor loyalists on the Committee, the 
administration agreed to certain “compromises” which far exceed 
the scope of Executive Order 11491.

It is, of course, impossible to predict with certainty the ultimate 
ramifications of a particular piece of legislation or a particular amend
ment. However, we must nonetheless consider all the possible conse
quences—unintended as well as those planned by the drafters of the 
legislation. From this perspective, we must view with alarm certain 
adverse developments that may well come to pass should tilte VII 
of H.R. 11280 become law.

It seems likely, if not certain, that tile V II would greatly increase 
the power of Government employee unions to the detriment of the 
public interest in the predictable and efficient provision of Government 
services.

Currently, Federal employees have the right to organize' and bar
gain collectively under Executive Order 11491, as amended. The labor- 
management provisions of H.R. 11280 dangerously expand the scope 
of bargaining beyond that established in section 11 of Executive 
Order 11491—

the obligation to meet ai>d confer does not include matters 
with respect to the mission of the agency; its budget; its 
organization; the number of employees; and the numbers, 
types, and grades of positions or employees assigned to an 
organizational unit; the technology of performing its work; 
or its internal security practices.

Under the committee bill, only agency mission, budget, organization, 
internal security practices and number of employees are retained as 
exclusive management rights. Management is also reserved the au
thority to assign work and make decisions on “contracting out.”

The Federal employee unions will now have the right to negotiate 
such important issues as promotion policy, job classification and reduc
tion-in-force standards and procedures. As a sidelight, there are also 
provisions for negotiation of grievance and arbitration procedures.

It would be fair to conclude that it is not clear how the committee bill 
will finally affect the scope of bargaining in the Federal labor sector. 
It is clear, however, that the provisions of the Executive Order per
taining to bargaining have been effectively jettisoned.

The labor-management title of H.R. 11280 moves Federal labor 
relations closer to those in the private sector which is not a parallel 
situation. In our opinion, this is a dangerous step. The competitive 
marketplace of the private sector is absent in Government employment. 
Funds from which wages, salaries and benefits are paid or extended 
to Federal employees come primarily from taxes. Expanding the 
right to bargain would give Government workers excess power and
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leverage which would inequitably subordinate the budgetmaking proc
ess to their interest and against the basic interests and well-being of 
American taxpayers.

In October, 1975, the Sacramento Bee printed an editorial admitting 
that the paper’s earlier support for collective bargaining for public 
employees was wrong. The editorial went on to state that:

Government is not in a position to successfully bargain col
lectively. I f a private business enterprise is faced with wage 
demands so unreasonable that it will be forced out of business, 
the private business can say no, even if it means a strike. But 
Government is different. Often unreasonable demands cannot 
be turned down by Government because the public cannot 
tolerate the loss of essential services.

We recognize the unique position occupied by Federal employees and 
the responsibility of the Government to provide fair pay, good work
ing conditions, and reasonable job protection. However, title VII rep
resents an abrogation of the duties and constitutional responsibilities 
of the executive branch and Congress. Title V II must be amended on 
the floor to incorporate into law the existing Federal employee labor 
relations program which has served both the public and the Federal 
employee well through four administrations.

In any legislation dealing with labor-management relations in the 
Federal service, priority consideration must be given to protecting 
the interest of the responsible, dedicated employee, the taxpaying 
public which provides and pays for the jobs, and all citizens in general.

v e t e r a n s ’  p r e f e r e n c e

It is our position that the current practice of veterans’ preference 
should not be removed or weakened. We feel strongly that the Con
gress and all Americans made a commitment to the veteran years ago 
that we must continue to uphold today. Veterans’ preference does not 
give an unfair advantage to veterans seeking Federal employment, but 
merely facilitates the hiring of well-qualified applicants whose careers 
have been interrupted or delayed because of military service.

The Federal Government should lead the way in providing job 
opportunities for men and women who have served our Nation in the 
Armed Forces, not take them away. H.R. 11280 contains provisions 
dealing with veterans’ preference in Federal employment which are 
a severe setback to veterans in the civil service and to those seeking 
jobs.

For our complete views on veterans’ preference, we refer you to the 
additional views of the several Members on this subject.

CONCLUSION

The Federal Government now employs an estimated 2.8 miUion per
sons, in addition to the military. As bureaucracy has grown, initiative 
has been stifled and mediocrity rewarded. Still, there are thousands of 
competent, dedicated government employees at all levels who are effec
tive in their jobs. These civil servants must be protected as the Con
gress attempts to evaluate and change the present system. American
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taxpayers must also be protected and their interest in good govern
ment furthered. This is what true civil service reform shoiUd 
accomplish. The bill reported by the Post Office and Civil Service 
Committee fails in almost every instance.

It is difficult to make progress in reforming a 94-year-old system 
in a short period of time and in a single piece of legislation. H.R. 
11280, had it been considered in a responsible, nonpartisan manner 
could have been the first and most important step to making the civil 
service more responsive and cost-efficient. The committee m is ^  the op
portunity for .true reform— ŵe hope the House will not make the same 
mistake.

J o h n  H. R ousselot.
Jam es  M. C ollins.
E dward J. D e r w in s k i.
T rent  L ott.
G en e  T atlor .
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There is little doubt that during the 1976 Presidential campaign, 
President Carter successfully gained the image of being the “anti- 
Washington” candidate. His promises to reorganize the Federal Gov
ernment were highlighted by frequent referenco to the bureaucracy 
as bloated, wasteful and inefficient; and his message was that if elected 
President he would reorganize the Federal Government to make it 
more efficient.

The irony of civil service reform bill reported to the House by the 
Post Office and Civil Service Committee is that, taken as a whole, it 
will move the Federal work force in exactly the opposite direction.

There are several areas where the reported bill bears little resem
blance to the proposals initially advanced by the Carter administra
tion, including provisions that remove the current Hatch Act ban on 
political activity of Federal workers, provisions that greatly expand 
the power of Federal employee unions, and provisions that protect 
overpaid employees from being reduced in pay or grade.

It is not surprising that the committee greatly altered President 
Carter’s proposed legislation, given the fact that organized labor exerts 
an inordinate amount of influence—some would say dominant—over 
some of my colleagues on the committee.

v e t e r a n s ’  p r e f e r e n c e

Some of the alterations the committee made to the bill, however, did 
not go far enough. The original Carter administration proposal called 
for substantial dilution in this nation’s longstanding policy of ac
cording military veterans preference in examination, appointment and 
job retention in Federal employment.

The committee’s bill offers a so-called “compromise” that reduces 
veterans’ preference to a point where it will be nearly meaningless in 
the future. I do not believe that veterans’ preference laws have hurt 
the quality of the Federal civil service, nor do I believe that the ap
plication of the law has harmed the employment opportunities of other 
qualified persons..

Despite all the publicity over the supposed adverse impact veterans’ 
preference has for certain other groups, I urge the House not to lose 
siĝ ht of the fact that a veteran must be qualified before he or she re
ceives any appointment preference at all. Veterans’ preference has not 
meant that the Federal Government must appoint a minimally 
qualified veteran over a well-qualified non veteran.

Our current veterans’ preference laws give veterans an advantage 
in appointment and retention, although it is not an overwhelming one. 
The concept of veterans’ preference is based on the belief that those 
men and women who served their country honorably in time of war 
should have some first consideration in serving their country as civil-

INDIVIDUAL VIEWS
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ians from among those with the same relative qualifications. Further, 
since the vast majority of veterans were civilians whose careers and 
lives were disrupted by military service, we currently provide some 
special consideration to them when their civil service careers are again 
disrupted by layoffs and cutbacks.

The only proper alteration in President Carter’s proposal to reduce 
veterans’ preference that the Committee should have made was to re
ject it. Since the Committee did not reject this part of the overall 
reform measure, it is now up to the full House to do so.

HATCH  ACT REPEAL

As far as I  am concerned, the committee’s addition of Hatch Act 
repeal to the civil service reform bill is counterproductive, and will 
result in the politicizing of the Federal work force.

The proposed overhaul of the civil service system is aimed at mak
ing it easier to fire incompetent Federal employees and at making ad
vancement in the career civil service depend a little more on merit 
than time on the job. This would make for less personal security in 
the Federal service, especially at the top and middle levels of 
management.

I f removal of the Hatch Act ban on political activity is coupled 
with the loosening of job protections for key managers, I  have little 
doubt that the potential for abuse of Federal employees through polit
ical coercion is even greater than it was just a year ago when the 
House made the mistake of passing H.R. 10.

The American public expects and deserves a nonpartisan career 
civil service. They will not have it for long if we undermine the pro
fessional integrity of Federal workers and expose them to subtle 
pressure in such areas as job assignments and promotions.

Employees as well as Government programs will come to be labeled 
as political, and the appearance of favoritism based on political affilia
tion will be commonplace, if the Hatch Act revision title is left in the 
bill. Decisions having preferential or adverse impact on anyone, 
whether a Federal employee seeking to do a good job or a citizen 
seeking fair and impartial treatment from his Government, will be 
perceived as being politically motivated.

PROTECTING OVERPAID EJIPLOYEES

According to a June 12, 1977, Gallup poll, 64 percent of the na
tional sample believe that Federal workers are paid more for equiva
lent work than employees in the private sector.

It is not possible for me to support a provision of the civil service 
reform bill that will give permanent protection to Federal employees 
against reductions in salary or grade when their jobs are “down
grade” through re-'classification actions.

This concept of continuing to pay higher salaries to Federal em
ployees than their actual job duties warrant, so long as they remain 
in the job, is not what I think the American public is willing to accept 
as “reform.” ^

Under existing law, if an employee’s position is downgraded through 
a reclassification action, he is entitled to retain his former rate of pay
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for 2 years. This provision is sufficiently liberal, in my view, and 
at the end of the 2-year period his pay is reduced to the level appro
priate for the job.

The pay and grade retention provisions of the reported bill are ap
parently supported by the Carter administration, but I doubt that 
Members of the House will hear administration spokesmen proclaim 
the benefits of continuing to pay employees for work they are not 
performing.

INCREASED tJNION POWER

The committee’s bill greatly increases the role of Federal employee 
unions and wes substantially beyond what the Carter administra
tion originally proposed in the way of a legislated program for Fed
eral labor-management relations. In the area of appeals, however, the 
committee’s bill reflects one change supported by the administration 
that will have the effect of greatly increasing the chances for a mar
ginal employee in danger of losing his job or being demoted to stay 
on the payroll.

The bill permits a system through which employees could choose 
between appealing an adverse action taken against them to the Merit 
Systems Protection Board or using binding arbitration to decide the 
outcome of adverse actions.

This provision would, in my view, be a divisive factor in Federal 
employment because it sharply differentiates between union members 
and nonmembers concerning dismissals or other disciplinary actions 
based on poor performance. Although the bill, in its appeals chapter 
authorizes the Merit Systems Protection Board to adopt alternative 
methods for workers not represented by unions to settle matters sub
ject to its jurisdiction, I am not reassured that this will offer equal and 
uniform treatment for all Federal employees.

Other forms of encouraging an expansion of power of Federal em
ployee unions are sprinkled throughout title V II of the committee’s 
bill, all of which go beyond what I understood the Carter adminis
tration could support.

Under the guise of “ reasonable compromises” between the Carter 
proposal and a strong prolabor proposal written by a few Members, 
the committee has sent to the floor a bill that jeopardizes a manager’s 
right to manage by strengthening unions to a point where they could 
call the shots.

TTie committee’s bill widens the scope of matters subject to collec
tive bargaining in such a way as to include hiring policies of agencies, 
job classifications, the internal promotion procedures of agencies, and 
the rights and procedures in j ob transfers.

One area of the bill in particular that will lead to increased union
ization of Federal employees at the expense of the taxpayer is the pro
vision giving the new Federal Labor Relations Authority the ability 
to grant exclusive recognition status to a union without an election.

Under our current labor-management procedures in Fedei'al Gov
ernment, an election is always necessary before an agency can grant 
exclusive recognition status to a union unless it is a situation involving 
a consolidation of already existing units.

Several other provisions provide outright taxpayer support' for 
labor unions representing Federal employees, such as allowing un-;

409



736

limited time off with pay for union members negotiating labor con
tracts or processing grievances and providing a dues check-off system 
at no cost to the union or its members.

CONCLUSIONS

When the President’s effort to change the structure of the Federal 
civil service personnel system was launched earlier this year, it was 
hailed far and wide as an attempt to improve the managerial com
petence of the bureaucracy.

I started out with the idea that I could support responsible reform 
in those areas where I thought it was needed; and that although I did 
not agree with every item advanced by the President, I would listen 
to the administration’s case for change.

The administration has not made a strong enough case to convince 
me that all of its proposed changes are necessary. Moreover, this com
plex legislation has been altered, by the committee to such a degree 
that it will not, in my view, accomplish what the President outlined as 
his goals and objectives.

Because I am not encouraged that the House will correct the mis
takes of the committee, I have asked myself whether the proposal will 
make a better Federal civil service—and I have concluded that it 
will not.

G e n e  T a y l o r .
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I support Civil Service reform. Legislation is clearly necessary 
to intr^uce greater management efficiency into the vast Federal bu
reaucracy. Unfortunately, the original admnistration bill, which was 
introduced as a bipartisan initiative, was badly cut up in committee. 
Provisions to repeal the Hatch Act and expand the power of govern
ment unions were unnecessarily tacked on to an otherwise responsible 
approach. These troublesome provisions are dealt with in other sup
plemental views and I am conhdent will be corrected during floor con
sideration of the bill. Accordingly I would like briefly to touch on 
five amendments I offered in committee, two of which were accepted 
and three of which I intend to offer for further consideration on the 
House floor.

The first deals with the whole issue of decentralization. The com
mittee accepted by unanimous voice vote my amendment mandating a 
study of the gwgraphical distribution of governmental functions. A  
suspicious public looks upon Washington, D.C., as the center not only 
of excessive bureaucratic authority but as the beneficiary of substan
tial profit from governmental enterprise. Today every major Federal 
department is headquartered in Washington, D.C. The vast majority 
of supergrades, choice political appointments, and other highly paid 
jobs with the greatest policymaking authority are located in this area. 
Yet those in the regional and local offices of these major departments 
and agencies are frequently in far greater contact with the daily ad
ministration of Federal programs.

I am convinced there is something inherently wrong with the crea
tion of a “single factory town” which lacks a Main Street, which knows 
no Willie Lomans or Archie Bunkers. A prudent decentralization of 
services is needed to bring government closer to the people who must 
bear the cost and share the benefits of Federal programs. Ho^pefully 
the forthcoming study, required in this bill, will give us new direction 
in diminishing the arrogance and unresponsiveness which tends to ac
company a concentration of power.

A great concern of all of us who have ever served in the executive 
branch is the inflexibility of promotion policies. This bill is designed 
above all to bring greater accountability into the senior executive level. 
I am convinced a secondary goal should be to develop ways to reward 
and promote on merit at more junior levels. Accordingly I was p le a ^  
the committee accepted my amendment to allow far greater flexibility 
in promotions than currently exists under the Whitten amendment. 
First enacted during the Korean war, the Whitten amendment limits 
the number of promotions which may be made in a single year. Yet 
one of the problems with an inflexible civil service system is that 
often competent individuals, particularly women and younger employ
ees, are underutilized by the Federal Government. Qualified individ-
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uals may, for a nnmber of reasons, be forced to enter the Federal 
workforce at levels of responsibility below their capability and the 
Whitten amendment has been a barrier to the promotion of t h ^  
individuals. The committee has in my judgment wisely expressed its 
desire that authority be created for a more flexible application of the 
Whitten amendment in the future in instances where there is clear 
evidence of merit and dedication to the career service.

Although I was pleased with committee r^ognition of the obj^- 
tives of decentralization and more rapid merit promotion, I was dis
appointed that the bill continues to miss the mark on three key 
aspects of government reform.

First, the committee rejected an amendment I offered to limit, for 
the duration of this administration, the size of the Federal workforce 
to the number so employed at the outset of the current administration. 
Statistics issued by the Civil Service Commission indicate that the 
size of the Federal workforce has grown in the past year and a half 
by more than 40,000 and I can conceive of no better vehicle to halt 
further growth in the Federal bureaucracy than the civil service re
form bill itself. Something is wrong with any society that becomes top- 
heavy with bureaucracy and I would hope to obtain bi-partisan 
support for my amendment to place a cap on Federal employment on 
the House floor.

Second, I was disappointed that the committee failed to approve a 
provision clarifying the ethics obligations which the Federal Govern
ment should require of its employees at all levels. The rejected amend
ment would have prohibited Federal employees, or unions represent
ing such individuals, from soliciting gifts, favors, or related items— 
either for the Federal employee or the employee’s family—from any 
person, corporation or group which may be substantially affected by 
the performance or nonperformance of the employee’s oflicial duties or 
the official functions of the agency for which the employee is working. 
Although our co’mmittee has approved ethics legislation dealing with 
Government officials, most of that legislation does not extend to the 
rank and file membership of the Federal workforce. The majority of 
the concepts embodied in the rejected amendment are contained in 
existing Executive Order 11222 and ought, in my judgment, to be in
corporated into statute.

Finally, I was distressed t)hat the committee refused to ratify a pro- 
j)osal which, if adopted, would provide for expeditious suspension pro
cedures for federally employed air traffic controllers who deliberately 
engage in job actions now barred by law or Executive ord«r. To permit 
a limited number of F^eral employees to hold the innocent taxpaying 
public hostage, by slowing down or stopping air transportation, should 
not be tolerated, and prompt action should be taken to deal with such 
action, within reasonable guidelines protecting the employee. To per
mit such abuses of the public trust to continue is unconscionable.

It is my hope that the full House will give careful consideration to 
the merit of these amendatory provisions and will take affirmative ac
tion to strengthen the bill and thereby enhance the integrity and re
sponsiveness of the Federal bureaucracy.

J im  L each .
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R E P O R T
together with 

ADDITIONAL AND MINORITY VIEWS

[To accompany S. 2640]

The Committee on Governmental Affairs, to which was referred the 
bill (S. 2640) to reform the civil service laws, having considered the 
same, reports favorably thereon with an amendment in the nature of a 
su^itute and recommends that the bill as amended do pass.

I. BACKGROUND
The changes in law which are proposed in S. 2640 will constitute the 

most comprehensive reform of the Federal work force since passage of 
the Pendleton Act in 1883. Since that time total civilian employment 
has increased from approximately 131,000 to almost 2.9 million em
ployees, of whom almost 93 percent work under a merit system. In
1977, the Federal civilian payroll amounted to over $46 billion, more 
than 11 percent of Federal outlays for that year. Despite the enormous 
growth in Federal employment and the accompanying increase in the 
aws and regulations governing the civil service, no systematic con

gressional review or revision of the system has been attempted in close 
to 100 years. S. 2640, as amended, is that long overdue, comprehensive 
reform.

S. 2640 is based on many of the recommendations by the President’s 
Personnel Management Project. That exhaustive study took 5 months 
to complete and involved thousands of experts and members of the 
piiblic. Building on the comprehensive work of the President and his 
staff, the Governmental Affairs Committee held 12 days of public

5 0 - 9 5 2  0 79 49 _________
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hearings and heard from 86 witnesses, representing 55 organizations. 
The committee held seven markup sessions before ordering the bill 
reported. S. 2640 is the centerpiece of the President’s efforts to make 
the Government more efficient and accountable. The committee believes 
that, as amended, S. 2640 will promote a more efficient civil service 
while preserving the merit principle in Federal employment.

II. BRIEF SUMMARY OF THE BILL
The following is a brief listing of the principal changes that S. 2640 

makes in the civil service system.  ̂The bill:
Codifies merit system principles and subjects employees who 

commit prohibited personnel practices to disciplinary action;
Provides for an independent Merit Systenis Protection Board 

and Special Counsel to adjudicate employee appeals and protect 
the merit system;

Provides new protections for employees who disclose illegal 
or improper Government conduct;

Empowers a new Office of Personel Management to supervise 
personnel management in the executive branch and delegate cer
tain personnel authority to the agencies;

Establishes a new performance appraisal system and new stand
ard for dismissal based on unacceptable performance;

Streamlines the processes for dismissing and disciplining Fed
eral employees;

Creates a Senior Executive Service which embodies a new 
structure for selecting, developing, and managing top-level Fed
eral executives;

Provides a merit pay system for GS-13 to 15 managers, so 
that increases in pay are linked to the quality of the employees’ 
performance;

Authorizes the Office of Personnel Management to conduct 
research in public management and carry out demonstration 
p roje^  that test new approaches to Federal personnel admin
istration ; and

Creates a statutory base for the improvement of labor-man- 
agement relations, including the establishment in law of the Fed
eral Labor Relations Authority.

III. THE NEED FOR REFORM
Both the public and those in government have a right to the most 

effective possible civil service; that is, one in which employees are hired 
and removed on the basis of merit and one which is accountable to 
the public through its elected leaders.

The civil service system is the product of an earlier reform, which, 
in protest against the 19th century spoils system, promised a work 
force in which employees were selected and advanced on the basis of

iD urlnc Its consideration of S. 2640 the commlttpe has also hart under consl-Vratlon 
Reorganization Plan No. 2 of 1978 whlHi provif^es for tho f-rpotioii of tlie Office of 
Personnel Management, the Merit Systems Protection Board the Office of Sneciai r-niinwoi 
and the Federal Labor Relations Authority The plan, which w L  sMibmltlfvf 
May 23. 1978. is sche<luled to become effective 60 days after submission, if not disamrroved by either House of Congress during the interim. * eii
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competence rather than political, or personal favoritism. Protection 
of the merit principle in Federal employment has been accomplished 
through the enactment of numerous laws, rules, and regulations. Al
though the civil service system has largely succeeded in safeguarding 
merit principles, there have been frequent attempts to circumvent 
them, some of whaoh have been successful.

Assaults on the merit system have taken place despite, and in some 
instances because of, the complicated rules and procedures that have 
developed over the last century. The welter of inflexible strictures 
that have developed over the years threatens to asphyxiate the merit 
principle itself.

The complex rules and procedures have, with their resultant delays 
and paperwork, undermined confidence in the merit system. Many 
managers and personnel officers complain that the existing procedures 
intended to assure merit and protect employees from arbitrary man
agement actions have too often become the refuge of the incompe
tent employee. When incompetent and inefficient employees are al
lowed to stay on the work rolls, it is the dedicated and competent em
ployee who must increase his workload so that the public may be bene- 
fitted. The morale of even the best motivated employee is bound to 
suffer under such a system. Moreover, the system’s rigid procedures— 
providing almost automatic pay increases for all employees--makes 
it as difficult to reward the outstanding public servant as it is to 
remove an incompetent employee.

The committee agrees with President Cartet that “most civil service 
employees perform with spirit and inte^ity.” Unfortunately, the ex
isting civil service system is more of a hindrance than a help to dedi
cated Federal employees.

The civil service system is an outdated patchwork of statutes and 
rules built up over almost a century. Federal management practices 
are antiquated in comparison with the current state of the managerial 
art. Research and experimentation concerning management practices 
is virtually nonexistent.

The public is ill served by the existing civil service system. As the 
President’s Personnel Management Project put it :

It is the public which suffers from a system which neither 
permits managers to manage nor which provides assurance 
against political abuse. Valuable resources are lost to the pub
lic service by a system increasingly too cumbersome to com
pete for talent. The opportunity for more effective . . .  service 
to the public is denied by a system so tortuous that managers 
regard it as almost impossible to remove those who are not 
performing. (Final Staff Report, Vol. 1, p. vi.)

When programs fail or are damaged by mismanagement and incom
petence, both the taxpayer and the program beneficiary suffer.

For this reason, civil service reform has been described as a “para
mount consumer issue.”

. . . millions of consumers look to federal civil servants to 
protect them from cancerous additives in food, filth in meat 
products, defects in cars, radiation in television sets, fiam- 
mability in clothes, poisons in air and water, and monopoly
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prices in all goods and services. Consumers look to federal 
civil servants to wisely spend the twenty or thirty percent 
of their income which they pay to the federal government in 
taxes. Consumers look to federal civil servants to see that 
their mail is promptly delivered, their bank deposits insured, 
their energy needs met. In short, effective, efficient, honest, 
patriotic, committed and hard-working federal employees 
are a basic consumer interest. (Testimony of Ealph Nader be
fore Senate Governmental Affairs Committee, April 10,1978.)

Government executives and managers are vital to the success of pub
lic programs. The existing civil service'system, however, has failed 
to adequately recruit and develop government managers. Too little 
emphasis has been placed on training and experience when hiring or 
promoting executives who will run programs worth billions of dol
lars and have a tremendous impact on the lives of millions of people.

Throughout this country’s nistory—and especially since 1883— 
there has been a tension between protections established to insure that 
employees are hired and fired solely on the basis of their ability, and 
the need of managers and policymakers to have flexibility to perform 
their jobs. Frequently, this tension is characterized as the “rights of 
employees” versus the “need for management flexibility.” Although 
it has recognized this tension, the Committee has viewed civil service 
reform from the standpoint of the public, rather than the more limited 
perspective of either the employee or manager. The “rights of em
ployees” to be selected and removed only on the basis of their com
petence are concomitant with the public’s need to have its business 
conducted competently. Similarly, the need for Federal executives to 
manage their personnel responsibilities effectively can only be justified 
by the benefit derived by the public from such management flexibility. 
An employee has no right to be incompetent; a manager has no right 
to hire political bed fellows.

The public has a right to an efficient and effective Government, which 
is responsive to their needs as perceived by elected officials. At the 
same time, the public has a right to a Government which is impartially 
administered. One of the central tasks of the civil service reform bill 
is simple to express but difficult to achieve: Allow civil servants to be 
able to be hired and fired more easily, but for the ri^ht reasons. This 
balanced bill should help to accomplish that objective. It is an im
portant step toward making the Government more efficient and more 
accountable to the American people.

IV. MAJOR PROVISIONS IN S. 2640
Separation of Civil Service Com/mission functions

When the Civil Service Commission was created in 1883, Congress 
did not intend to create a central personnel agency, but rather to police 
patronage. The President was authorized to appoint, with the advice 
and consent of the Senate, a Commission to be composed of three 
members, not more than two of whom were from the same party, re
movable at the will of the President. The Commission’s job was to 
screen, examine, and present a choice of applicants to fill jobs in the 
agencies in the competitive service. General issues of personnel man-
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ing the civil service abuses only a few years ago. Establishment of a 
strong and independent Board and Special Counsel will discourage 
subversions of merit principles. Dwight Ink, Executive Director of 
the President’s Personnel Management Study, called the independent 
and strong Merit Board ‘‘the cornerstone” of civil service reform.

The bill provides for an independent Board and Special Coun
sel. By statute, no more than two members of the Board will be of the 
same political party. Its members’ terms will last 7 years, with re
moval only for cause. The Special Counsel will serve a term cotermi
nous Avith that of the President. Board Members will not be eligible 
to serve more than one term. As a result of this structure, the Board 
should be insulated from the kind of political pressures that have lod 
to violations of merit principles in the past. Both the Board and the 
Special Counsel will exercise statutory responsibilities independent of 
any Presidential directives. Absent such a mandate for independence 
for the Merit Board, it is imlikely that the committee would have 
granted the Office of Personnel Management the power it has or the 
latitude to delegate personnel authority to the agencies.

In addition, S. 2640 gives the Board and the Special Counsel new 
powers to protect the mnifc system more effectively. Unlike the Civil 
Service Commission, the Board will have subpena authority for ob
taining evidence that is essential in conducting investigations and 
adjudicating appeals by Federal workers. The Special Counsel will 
have power to initiate disciplinary action against those who know
ingly and willfully violate the merit principles by engaging in pro
hibited personnel practices. In addition to simple reprimand, these 
sanctions include removal, suspension, demotion, exclusion from Fed
eral employment for up to 5 years, and fines up to $1,000. S. 2640 
requires the Board to direct agencies, in certain cases, to pay em
ployees’ attorneys’ fees.
Creation of statutory lahor-management relations authority

A major aspect of Federal personnel management under S. 2640 
will be carried out by a new Federal Labor Relations Authority. At 
present, this responsibility is shared by the Assistant Secretary of 
Labor for Labor-Management Relations and the part-time Federal 
Labor-Eelations Council. The Assistant Secretary is charged with 
decisionmaking regarding unfair labor practices, and the Council 
serves as an appellate body. S. 2640 provides for consolidation of this 
authority in a single administrative organization, which is impartial 
by virtue of its independence from any direct responsibility to the in
cumbent administration, and which has a statutory mandate to govern 
Federal labor-management activities and procedures.

Consolidating responsibility in FLRA should eliminate what is per
ceived by Federal employee unions and others as a conflict of interest 
in the existing Council. Its members consist of the Chairman of the 
Civil Sertuce Commission, the Director of the Office of Manage
ment and Budget, and the Secretary of Labor—policymakers who 
are responsible primarily as top managers in the incumbent admin
istration. S. 2640 will assure impartial adjudication of labor-manage
ment cases by providing for a new Board whose members are selected 
independently—nominated by the President and confirmed by the

19B^
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Senate—rather than by virtue of their service as Federal managers.
Creation of the FLRA also will eliminate the existing fragmentation 

of authority between the Assistant Secretary of LfDbor tor Labor- 
Management Relations and the Federal Labor Relations Council. The 
FLRA will have comprehensive jurisdiction in Federal labor-manage- 
ment relations. Merging the responsibility into a single agency will 
eliminate the need for continuous coordination between two separate 
agencies with differing and at least poteijtialljr conflicting mandates. 
This change should result in more effective policymaking and admin
istration in this area of vital importance to both Federal employees 
and Federal managers, as well as the public at large.

S. 2640 also provides explicit statutory responsibilities for FLRA. 
The part-time Federal Labor Relations Council was established by 
Executive order. With approval of S. 2640, the intent of Congress re
garding the functions and operations of Federal labor-management 
relations will be clearly established.
Whistle blowers

S. 2640 gives the Merit Systems Protection Board and the Special 
Counsel explicit authority to protect whistle blowers—Federal em
ployees who disclose illegal or improper government activities. Often, 
the whistle blower’s reward for dedication to the highest moral prin
ciples is harassment and abuse. Whistle blowers frequently encounter 
severe damage to their careers and substantial economic loss.

Protecting employees who disclose government illegality, waste, 
and corruption is a major step toward a more effective civil service. 
In the vast Federal bureaucracy it is not difficult to conceal wrongdo
ing provided that no one summons the courage to disclose the truth. 
Whenever misdeeds take place in a Federal agency, there are employees 
who know that it has occurred, and who are outraged by it. W iat is 
needed is a means to assure them that they will not suffer if they help 
uncover and correct administrative abuses. What is needed is a means 
to protect the Pentagon employee who discloses billions of dollars in 
cost overruns, the GSA employee who discloses widespread fraud, 
and the nuclear engineer who questions the safety of certain nuclear 
plants. These conscientious civil servants deserve statutory protection 
rather than bureaucratic harassment and intimidation.

S. 2640 will establish significant protections for whistle blowers. For 
the first time, and by statute, the Federal Government is given the 
mandate—through the Special Counsel of the Merit Systems Pro
tection Board— to protect whistle blowers from improper reprisals. 
The Special Counsel may petition the Merit Board to suspend retalia
tory actions against whistle blowers. Disciplinary action against viola
tors of whistle blowers’ rights also may be initiated by the Special 
Counsel. In addition, S. 2640 establishes a mechanism by which the 
allegations made by whistle blowers can be reviewed by responsible 
government officials. At the same time, S. 2640 will not protect em
ployees who disclose information which is classified or prohibited 
by statute from disclosure. Nor would the bill protect employees who 
claim to be whistle blowers in order to avoid adverse action based on 
inadequate performance.

8
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range, advancement would, at least in part, be based on the quality 
of the work of the employees covered by this provision. Full compar
ability adjustments would not be given to all employees covered by the 
provision. The money saved would be used to compensate employees 
whose performance merited an additional pay increase.
Research and demonstration 'projects

In recognition of changing public needs. Title VI of S. 2640 autlior- 
izes the OiRce of Personnel Management to conduct research in public 
mana^ment and carry out demonstration projects that test new ap
proaches to Federal personnel administration. Certain sections of the 
Federal personnel laws would be waived for purposes of small-scale 
experiments. Among the subjects of possible projects are appeals mech
anisms, alternative forms of discipline, security and suitability investi
gations, labor-management relations, pay systems, productivity, per
formance evaluation, and employee development and training.

Expanded knowledge in organizational management is always use
ful. and pilot projects provide one of the best sources of information. 
Through experimentation, it is possible to avoid both excessive rigidifi- 
cation in the personnel system and comprehensive change with exten
sive unanticipated consequences. Eesearchers are able to get the facts 
about the likely results of proposed new procedures by applying them 
on a small scale rather than throughout the entire organization. If 
succ^sful, a proposed change can then be extended; if not, it can be 
eliminated more easily; if the results are mixed, the new system can 
be adjusted.

Experimentation of this kind should permit responsiveness to chang
ing public needs as reflected in the Federal personnel system. It may 
mean less need for reform in future years. It permits flexibility and 
the foresight to meet emerging issues.

This provision of S. 2640 also will provide a statutory basis for the 
Office of Personnel Management to conduct demonstration projects. 
It embodies the intent of Congress that continuing review of personnel 
techniques and systems is a vital aspect of civil service reform.
Labor management relations

S. 2640 incorporates into law the existing Federal employee relations 
program. At the same time, S. 2640 recognizes the special requirements 
of the Federal government and the paramount public interest in the 
effective conduct of the public’s business. It insures to Federal agencies 
the right to manage government operations efficiently and effectively.

The basic, well-tested provisions, policies and approaches of Execu
tive Order 11491, as amended, have provided a sound and balanced 
basis for cooperative and constructive relationships between labor or
ganizations and management officials. Supplemented by the Federal 
Labor Relations Authority to administer the program, and expanded 
arbitration procedures for resolving individual appeals, these measures 
will promote effective labor-management relationships in Federal 
operations.

The bill permits unions to bargain collectively on personnel policies 
and practices, and other matters affecting working conditions within 
the authority of agency managers. It specifies areas for decision which 
are reserved to the President and heads of agencies, which are not sub
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ject to the collective barfjaining process. It excludes bargaining on 
economic matters and on nonvoluntary payments to unions by em
ployees. Strikes by Federal employees are prohibited: bargaining im
passes are resolved through the Federal Mediation and Conciliation 
Service and the Federal Service Impasses Panel; and employees are 
protected in their rights to join, or .refrain from joining, labor organi
zations.
Intergovernmental Personnel Act Amendments

Title VI also provides for the use of a single set of merit system 
standards to be applied to state and local governments in those pro
grams which receive Federal funding. This change is designed to aid 
state and local officials who now must meet several sometimes conflict
ing requirements.

V. HISTORY OF LEGISLATION
S. 2640 had its genesis early in 1977 when officials of the Civil Service 

Commission, the Office of Management and Budget and other execu
tive branch agencies met in preparation for the President’s Personnel 
Management Project. The Project was officially begun in June 1977, 
and took 5 months to complete.

The Project involved 110 staff members, the great majority of 
whom were career employees, assigned to 9 different task forces. These 
110 people were from numerous agencies and commissions within the 
executive branch, as well as Congress and the private sector. Alan H. 
Campbell. Chairman of the Civil Service Commission, served as Chair
man of the Pi’oject, and Wayne G. Granquist, Associate Director of 
0MB, as Vice Chairman.

The project staff held 17 public hearings throughout the United 
States in which approximately 7,000 individuals participated as part 
of the consultation process. Also, 800 organizations were contacted for 
comments on option papers. Although the sta,fi‘ carrying out the 
project were largely from the public service, people were drawn from 
outside Government into the study process on an extensive scale. Each 
of the project task forces studying separate aspects of the personnel 
system developed detailed option papers which discussed the problems 
and suggested a wide range of recommendations.

Aft«r completion of the three volume report, the Carter administra- 
tration developed S. 2640, which embodies many of the recommenda- 
( ions contained in the President’s study. In March of 1978, the Presi
dent submitted S. 2640 to Congress.

In March of 1978, the President submitted S. 2640 to Congress.
The Governmental Affairs Committee held 12 days of hearings 

during which 86 individuals, representing 55 organizations, testified. 
In addition. Senators Ribicoff and Percy wrote to almost 90 experts 
in public administration and personnel management requesting their 
views on this legislation and the proposed Civil Service Reorganiza
tion Plan. The vast majority of the respondents expressed support for 
the reforms. Most of the witnesses who testified also voiced support 
for S. 2640. ^

The following is a list of the witnesses who testified at the hearings, 
in order of their appearance:
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Mr. George Auman—President, Federated Professional Association.
Mr. Ed MacCutchen—Member, Executive Committee.

Lionel Murphy—Member, Executive Committee and Legisla
tive Eesearch Director.

Following the completion of these hearings the Committee met on 
May 22, June 7, June 8, June 12, June 13, June 14, and June 29 to 
consider this legislation. On June 29 the Committee voted 11-2 to re
port favorably S. 2640, as amended.

VI. SECTION-BY-SECTION ANALYSIS

SECTION 1. SHORT TITLE

This section provides that the Act is to be known as the “Civil 
Service Reform Act of 1978.”

SECTION 2. TABLE OF CONTENTS

This section sets forth the table of contents for the eight titles of 
the Statute. They are: Title I—Merit System Principles; Title II— 
Civil Service Functions, Performance Appraisal, Adverse Actions; 
Title III—^Staffing; Title IV—Senior Executive Service; Title V— 
Merit Pay; Title VI—^Research, Demonstration, and Other Pro
grams; Title VII—^Labor-Management Relations; and Title VIII— 
Miscellaneous.

SECTION 3. FINDINGS AND STATEMENT OF PURPOSE

This section establishes as policy of the United States that the 
merit system principles governing the Federal civil service be ex
pressly stated, and that the personnel practices which are prohibited 
in the Federal service be statutorily defined. It provides that the au
thority and powers of the independent Merit Systems Protection 
Board and Special Counsel to enable the Board to handle hearings 
and appeals involving Federal employees, to enable the Special Coun
sel to investigate prohibited personnel practices and protect Federal 
employees from reprisals arising out of the disclosure of information, 
exercise of an appeal right, or conduct involving political activity. It 
provides that certain personnel functions, including the function of 
filling positions in the competitive service, may be delegated from the 
Office of Personnel Management to agencies, with oversight of the 
delegation retained by the Office of Personnel Management. It calls for 
the establishment of a Senior Executive Service to provide additional 
flexibility for executive agencies in recruitment and management ef
forts, and provides that pay increases should be based on quality of 
performance rather than length of service. It provides that a research 
and demonstration program should be authorized to enable Federal 
agencies to utilize new and different personnel management concepts 
and to provide for greater productivity in the Federal civil service. 
Finally, it codifies in statute the rights previously granted by Execu
tive Order 11491 to Federal employees to organize, bargain collectively, 
and participate through labor organizations in decisions which affect 
their working conditions.
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SUBCHAFTER I— SUSPEXSION FOR 30 DAYS OR LESS

Section 7-501. De-finiticms
Section 7501 defines the employee coverajre of this subchapter and 

the term “suspension.” This subchapter applies to competitive service 
employees who are serving under career, career-conditional, and other 
non-temporary appointments, and who have completed a probationary 
or trial period. This definition of employee would include all com
petitive service employees who are currently covered by these pro
cedural protections. It does not apply to members of the Senior Execu
tive Service, employees not in the competitive service who are excluded 
from coverage by 0PM  regulation, or an employee in an agency or 
unit of an agency engaged in foreign intelligence or counter-intelli- 
gence excluded from the application of the merit systems principles 
by section 2301.

For the first time, the term suspension is defined in statutory lan
guage as a disciplinary action temporarily denying an employee his 
duties or pay. TTie bill follows the definition of the te™ previously 
adopted by the Civil Service Commission in its policy issuances.
Section 7502. Actions Covered 

Section 7502 specifies that this subchapter covers suspensions of
30 days or less.

The provisions of this subchapter do not apply to the suspension of 
an employee under present section 7532 of this title, which outlines 
the procedures to be followed when such an action is taken in the 
interest of national security; nor do they apply to disciplinary actions 
taken by the Board under section 1207 upon a complaint filed with 
it by the Special Counsel pursuant to section 1206.
Section 7603. Cause and Procedure

Subsection (a) provides that an action to suspend an employee must 
be taken in accordance with regulations prescribed by the Office of 
Pei'sonnel Management. As in current law the agency may take s«ch 
action only “ for such cause as will promote the efficiency of the 
service.”

Subsection (b) defines the rights of an employee against whom a 
suspension of 30 days or less is proposed. These include the rights 
currently provided by statute. In addition, the right to furnish mate
rial in support of the answer is expanded to include, in addition to 
affidavits, other documentaiy evidence which the employee mav wish 
to submit. The employee is also accorded the right to reply orally and 
to be accompanied by an attorney or other representative. It is expe« t t-d 
that, by regulation, 0PM will provide employees the right to review 
material on which the agency has relied in proposing an action. 
An employee who is suspended for 30 days or less is entitled to have 
the action reviewed by the employing agency, but has no right of 
appeal to the Merit Systems Protection Board. In the alternative, this 
type of action may be. the subject of grievance procedures established 
by labor-management agreements under title VII of this bill.
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Paragraph (2) specifically exempts certain agencies or positions 
in agencies from inclusion under this title, includmg fa) the Federal 
Bureau of Investigation, (b) the Central Intelligence Agency, (c) the 
Defense Intelligence Agency, (d) the National Security Agency, (e) 
the Drug Enforcement Authority, and (f) other Executive agencies 
or units thereof whose principal function is the conduct of intelligence 
or counterintelligence activities, as determined by the President.

Paragraph (3) defines an “employee’' as an individual employed in 
or under an agency.

Paragraph (4) defines an “eligible” as an individual who has quali
fied for an appointment to the competitive service, and whose name 
has been entered on an appropriate register or list of eligibles.

Paragraph (5) defines “demonstration project” as one aimed at de
termining whether a specified change in policies or procedures will 
result in improved Federal personnS management, and is conducted 
or supervised by the Office of Personnel Management.

Pa,ragraph (6) defines “ research program” as a planned study of 
public management policies and systems, the manner in which they 
are operating, their etfects, comparisions among policies and systems, 
and possibilities for change.
Section ̂ 702. Research and development functions

Section 4702 authorizes the Office of Personnel Management to es
tablish, maintain, and evaluate research and development projects to 
find improved methods and technologies in Federal Personnel Man
agement. 0PM  is also directed to establish and maintain a system for 
collection and public dissemination of such research and development, 
and to encourage exchange of information among interested parties. 
0PM is authorized to carry out these activities directly or through con
tract or agreement.
Section Ji703. Demonstration projects

Section 4703 establishes the scope and limitation of OPM’s author
ity to conduct experimental demonstration projects aimed at improv
ing Federal personnel management. Because this Section permits 
OPM to waive certain provisions of law in conducting these projects, 
the Committee was particularly concerned that adequate safeguards 
be developed to assure that this power not be abused. Any demonstra
tion project that oversteps these limitations, or does not satisfy the 
essential definitional intent of such projects is prohibited.

Part (a) of this Section authorizes OPM to conduct and evaluate, 
either directly or through agreement or contract with one or more 
Federal agencies or other public or private organizations, demonstra
tion projects involving up to 5,000 individuals (not including control 
groups) and having an active duration of up to 5 years. No more than 
10 active demonstration projects may be underway at any one time. 
The intent of this requirement is to limit to 50,000 the total number 
of Federal employees that may be involved directly, at any one time, 
in active demonstration projects. For purposes of this limitation, an 
“active” project is intended to mean one where the experimental con
dition remains in effect. A project where the experiment is no longer 
in effect, but where evaluation study is still underway, would not be 
considered an “active” project for purposes of this limitation.
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In order to provide 0PM  with the ability to experiment with new 
and innovative means of improving Federal personnel management, 
the Committee agreed to a limited allowance for 0PM  to either (a) 
act beyond specific authorities granted to it under Title 5, United 
States Code, or (b) waive inconsistent provisions of Title 5, United 
States Code, in creating experimental conditions for purposes of 
demonstration projects.

While the Committee recognized the need to allow 0PM  adequate 
flexibility to develop new approaches to P'ederal personnel maaia ê- 
ment jjolicies and procedures, it was concerned about the dangers in
herent whenever any Federal agency is given authority to waive pro
visions of law. For "this reason, a number of provisions were inserted 
to assure that demonstration project authorities are not used to abridge 
employee rights, contravene the express will of Congress, or under
mine the essential purpose of this Act, that is, to create a fairer, 
more effective, more merit-oriented Federal civil service. For instance, 
the Committee decided to insert language forbidding any demon
stration project to violate merit system principles or prohibited per
sonnel practices established under Title II of this Act. Any demon
stration project which does so would be subject to the full range of 
disciplinary powers accorded the Merit Systems Protection Board 
and its Special Counsel. Further, no demonstration project may affect 
leave, insurance, or annuity provisions established under this Title.

To provide assurance that demonstration projects are proper, rigor
ous procedural safeguards must be satisfied before any such project 
may go into effect. A detailed plan must be developed, published in 
the Federal Register, and submitted to public hearings as a precondi
tion to implementation. The plan must identify the purposes of the 
proposed demonstration project, the number, types, and categories of 
employees and eligibles to be affected, the methodology, the duration, 
the anticipated costs, the training to be provided, and the methodology 
and criteria for evaluation of the project. Further, employees who 
might be affected by the project must be notified and consulted with 
at least 6 months prior to first implementing the project. Congress also 
must be provided a detailed report on the proposed project at least 3 
months in advance of implementation.

No project may be implemented unless the agency involved has 
approved the proposal.

To insure that employees have an active input into the planning and 
implementation of demonstration projects and are fully appraised of 
any change which might affect their status or well-being, parts (e) 
and (f) of this section establish rules for prior consultation with 
employees before a project may be initiated. Where employees are 
within an agency imit where an employee organization holds exclu
sive recognition rights, no demonstration project may be entered into
(a) if the project would violate a negotiated agreement b»etween the 
employee organization and such awncy unless a written agreement 
provides for such projects, or (b) if the project is not covered by such 
a written agreement, unless there has been consultation or negotiation, 
as appropriate, with the employee organization. It is the intent of 
this provision that the authority to enter into demonstration projects 
and to waive certain provisions of law not be construed as license to 
violate any agreement entered into by an agency and its employees, or
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to bypass the exclusive recognition rights accorded an employee 
organization.

Where employees are within a unit where an employee organization 
has not been accorded exclusive recognition rights, the requirement for 
prior consultation with employees must still be adhered to, and part 
(f) forbids the implementation of any project where consultation has 
not taken place.

Finally, an evaluation is required of all demonstration projects en
tered into under this section, including an evaluation of results and 
their impact on improving public management. All agencies are man
dated to cooperate with the Director of 0PM  in the performance of 
his demonstration project authority, including the providing of infor- . 
mat ion and reports.
Section Alloction of Funds

Section -1:704 allows 0PM  to allocate funds appropriated to it for 
the purpose of conducting demonstration or research projects to other 
agencies, where such other agencies are to be actually conducting or 
assisting in the conducting of such projects. However, to insure con
tinued Congressional control over such funds, allocated funds may re
main available only for so long as specified in appropriation Acts. And 
no contracts may &  entered into under this Section unless specifically 
provide for in advance by relevant appropriations Acts.

Section 4706. Reports
Section 4705 requires that 0PM, as part of its annual report to 

Congress, include a summary of all research and demonstration proj
ects conducted during the year, tihe effect of the projects on improving 
management efficiency, and recommendations of policies and proce
dures which will improve the attainment of general research objectives.
Section 4706. Regulations

Section 4706 authorizes the 0PM to prescribe regulations to admin
ister the provisions of this Chapter.

SECTION 602. INTERGOVERNMENTAL PERSONNEL ACT AMENDMENTS

This Section amends the Intergovernmental Personnel Act as 
follows:

Subsection 602(a) amends section 208 of the Intergovernmental 
Personnel Act (IPA) to (1) authorize Federal agencies to require 
State and local governments, as a condition of participation in Federal 
assistance programs, to have merit personnel systems for tihe positions 
engaged in the administration of such programs; and (2) awlish all 
statutory personnel requirements established as a condition of the 
receipt of Federal grants-in-aid by State and local governments, except 
those listed in Section 208 of the IPA, those that prohibit discrimina
tion in employment or require equal employment opportunity or 
affirmative action, the Davis-Bacon Act, and the Hatch Political 
Activities Act.

Subsection 602(b) amends section 401 of the IPA to extend the au
thority to participate in the mobility program to certain other 
organizations.

Subsection 602(c) amends section 403 of the IPA to make commis
sioned Public Health Service Officers eligible to participate in the 
IPA mobility program.
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Subsection 602(d) amends fsection 502 of the IPA to define the 
Trust Territory of the Pacific Islands as a jurisdiction which is eligible 
to participate in all IPA programs.

Subsection 602(e) amends section 506 of the IPA to include the 
Commonwealth of Puerto Rico, Guam, American Samoa, and the 
Virgin Islands in the formula allocation of IPA grants and exclude 
these jurisdictions from the local government allocation.

SECTION 603. AMENDMENTS TO THE MOBILITY PROGBAM

This Section amends Title 5 of the United States Code to expand the 
Intergovernmental Mobility Program as follows:

Subsections 603 (a) throug'h (a) amend sections 3371 through 3375 
of title 5, United States Code, to extend eligibility to participate in 
the mobility program to the Trust Territory of the Pacific Islands; to 
a military department; a court of the United States; the Administra
tive Office of the Unit^ States Courts; the Library of Congress; the 
Botanic Garden; the Government Printing Office; the Congressional 
Budget Office; the United States Postal Service; the Postal R-ate Com
mission ; the Architect of the Capitol; the Office of Technology Assess
ment; and other organizations such as a national, regional, statewide, 
or metropolitan organization representing member State or local 
governments; an association of State or local public officials; or a 
nonprofit organization, one of whose principal functions is to offer 
professional advisory, research, development or related services to 
governments or universities concerned with public management. Fed
eral employees in non-career appointments in the Senior Executive 
Service and employees in the excepted service who are serving in con
fidential or policy determining positions are excluded from participa
tion in the mo b̂ility program.

Subsection 603(e) amends section 3374 of title 5, United States 
Code, to provide technical amendments to assure fairness and equity 
for persons participating in mobility assignments. I f  enacted. Federal 
retirement and other benefits, in the rare cases where such programs 
apply to certain State and D.C. government employees, would not be 
lost by such employees while they are on mobility assignments. Federal 
agencies would be authorized to reimburse State and local govern
ments and institutions of higher learning, and other organizations for 
various fringe benefits (e.g., health and life insurance, retirement, 
etc.) of employees on detail from such organizations.

Subsection 603(f) amends section 3375 of title 5, United States 
Code, to authorize an executive agency to reimburse mobility assignees 
for certain miscellaneous relocation expenses related to a geographic 
move for purposes of a mobility alignment on the same basis such 
payments are authorized on a permanent change of station (e.g., auto
mobile registrations, drivers’ licenses, etc.).

T itle  V T I— L̂iabor-M anagem ent R elations

Title VII establishes a Federal Labor Management Relations Au
thority and creates a statutory base for the improvements of labor- 
management relations in the Federal service. The Authority will carry
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o\it the duties and responsibilities now being handled by the part-time 
Federal Labor Relations Council and Assistant Secretary of Labor 
for Labor-Management Relations. Title. VII permits labor unions to 
bargain collectively over personnel policies, practices, and matters af
fecting working conditions within the authority of agency managers. 
It specifies areas for decision which are reserved to management and 
may not be subjected to the collective bargaining process.

Title VII also provides statutory base for the establishment of griev
ance and arbitration procedures for Federal employees organized in 
collective bargaining units. Through the statutory establishment of 
a Federal Service Impasses Panel, it provides for the resolution of 
impasses between agencies and labor unions. Further, it sets out a 
grounp of unfair labor practices for both the agencies and the unions.

SECJnOKT 7 0 1 ( A)

This section provides that subpart F of part III  of title 5, United 
States Code, is amended to add the following chapter.

CHAPTER 72—FEDERAL SERVICE LABOR-MANAGEMENT
RELATIONS

Section 7201. Findings and jmrpose
Subsection (a) states findings of Congress that the public interest 

demands the highest standards of employee performance and the con
tinued development of modern and progressive work practices to facil
itate the efficient accomplishment of the operations of the Government.

Subsection (b) states findings of Congress that the protection of the 
right of employees to organize, bargain collectively, and participate 
through labor organizations of their own choosing in decisions which 
affect them can be accomplished with full regard for the public interest 
and contributes to the effective conduct of public business.

Subsection (c) states that the purpose of this subchapter is to pre
scribe rights and obligations of employees of the Federal Government 
and to establish procedures to meet the special requirements and needs 
of the Federal Government.
Section 7WB. D efm tions; a'pplicati&n,

Subsection (a) (1) defines “agency.”
Subsection (a) (2) defines “employee.” The definition includes a 

person who was separated from service as a consequence of, or in con
nection with, an unfair labor practice under section 7174 of this sub
chapter. This language is an adaptation of language in section 2(3) 
of the National Labor Relations Act. By its operation under NLRA, 
and intended by its inclusion in this sulDchapter, persons determined 
to have been separated in violation of the unfair labor practice pro
visions of this subchapter could vote in representation elections and 
have access to those provisions, e.g., “It shall be an unfair labor prac
tice . . .  to interfere with . . .  an employee in the exercise of rights as
sured by this subchapter.” The term “uniformed services” used in sub
section (a) (2) (D) fii) is intended to have the same meaning as that 
given the term by section 2101(3) of this title which reads as follows;
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Sec. 2101. Civil Service; armed forces; urdformed services
For the purpose of this title—

*  Hi *  *  *

(3) “uniformed services” means the armed forces, the commissioned 
corps of the Public Health Service, and the commissioned corps of 
the Environmental Science Services Administration.

Subsection (a) (3) defines “ labor organization.’' Subsection (a) (4) 
defines “agency management.” Subsection (a) (5) defines “Authority.” 
Subsection (a)(6) defines the “General Counsel.” Subsection (a)(7) 
defines the “Panel,” Subsection (a) (8) defines the “Assistant Secre
tary.”

Subsections (a) (9)., (10) and (12) define “Confidential eniployee,” 
“Management official” and “Professional employee,” respectively. Ex
ecutive Order 11491 referred to but did not define these terms. The 
Assistant Secretary defined them in case decisions. Such definitions arc 
now codified in sections 7162(a) (9), (10) and (12).

Subsection (a) (11) defines “supervisor.” Subsection (a) (12) de
fines “professional employee.” Subsection (a) (13) defines “agree
ment.”

Subsection (a) (14) defines “collective bargaining,” “bargaining” 
or “negotiating” as synonymous terms witli references to the nmtual 
obligation of agency representatives and the exclusive representative 
set forth in section 7215. Subsection (a) (15) defines “exclusive repre
sentative.” Subseciton (a) (16) defines “pei’son.”

Subsection (a) (17) defines “grievance.” This term is intended to 
apply broadly than just to complaints concerning matters covered by 
a negotiated grievance procedure. For example, “grievance” as used 
in section 7212(c) refers to a procedure which has not been negotiated 
by the parties, such as an agency grievance procedure, but does not 
apply to complaints concerning matters not subject to a grievance 
procedure such as classification and Fair Labor Standards Act matters.

Subsection (b) provides that this subchapter applies to all em
ployees and agencies in the executive branch except for specific exclu
sions set forth below. This subsection tracks the language of Executive 
Order 11491, section 3(a).

Subsection (c) specifies the agencies, subdivisions thereof and per
sonnel to which this subchapter does not apply. It reflects current 
exclusions under Executive Order 11491. For the purpose of clarity, 
the National Security Agency, the T̂ .S. Postal Service and the person
nel of the Authority, General Counsel and Panel are specifically listed 
as excluded. S. 2640 as introduced included among the exceptions the 
United States Postal Commission. The Committee decided that there 
was no reason to exclude the Commission because there are no national 
security issues involved and by statute it is a government agency.

Subsection (d) provides that an agency head may, as deemed in the 
national interest, suspend this subchapter with respect to an agency or 
subdivision located outside the U.S. It tracks the provision of Exec
utive Order 11491, section 3 (c ).

Subsection (e) provides that employees engaged in administering 
a labor-management relations law (except foi- peisoiinel of the Au
thority, General Counsel and Panel, who are excluded by subsection
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(c) of this section) may not be represented by labor organizations 
which also represent other employees covered by that law. A similar 
provision is contained in Executive Order 11491, section (3) (d), the 
purpose of which is to avoid conflicts of interest tor the employees 
administering the labor-management relations law.
Section 7203. Federal Labor Relations Authority; Office of the Gen

eral Counsel
Subsection (a) establishes the Federal Labor Relations Authority as 

an independent establishment in the Executi\ e Branch of the Govern
ment. This provision conforms with Reorganization Plan No. 2 of
1978.

Subsection (b) provides that the Authority is composed of a Chair
person and two other full-time members, not more than two of whom 
may be adherents of the same political party, and none of whom, in 
general, may be employed elsewhere in the Government. The compo
sition of the Authority as an. independent, third-party establishment 
will eliminate the appearance of bias which has inhered in the compo
sition of the Federal Labor Relations Council (consisting of three 
high-level Grovernment managers) under Executive Order 11491. The 
full-time nature of membership on the Authority is further responsive 
to criticism of the Council, the members of which serve on the Council 
on only a part-time basis.

Subsection (c) provides for the appointment and reappointment 
of the members, and the designation of the Chairman of the Author
ity. It further provides for removal of any member of the Authority 
by the President.

Subsection (d) provides for five-year terms of office of each member 
of the Authority, for the dates of expiration of such terms, and for the 
filling of vacancies.

Subsection (e) provides that a vacancy in the Authority shall 
not impair the right of the remaining members to exercise the Au
thority’s powers.

Subsection ( f ) provides that the Authority shall make an annual 
report to the President for transmittal to Congress.

Subsection (g) creates the Office of the General Counsel in the 
Authority. It also provides for the General Counsel’s appointment, 
term of office, reappointment, removal, and full-time service. It is 
the intent of the Committee that the Office of the General Counsel 
will be an independent organizational entity within the Authority, 
and. thereby maintain a separation between the prosecutorial and 
adjudicatory functions of the Authority.
Section 7 2 0 4 . Powers and duties of the Authority; the General Counsel

Subsection (a) provides for the Authority’s powers and duties to 
administer and interpret this subchapter, decide major policy issues, 
prescribe regulations needed to administer its functions, and dis- 
semmate information relating to its operations. Similar powers and 
duties are assigned to the Jb ederal Labor Relations Council under 
iî xecutive Order 11491. Under this provision, the Authority will not 
advise or issue policy guidance to agencies, which role will rest with 
the Office of Personnel Management. JLikewise, the Authority is not
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authorized to advise the President other than the normal role of 
agencies to suggest necessary and desired changes in legislation. Also, 
the Authority, like the Council, will not issue advisory o[)inions.

Subsection (b) provides that the Authoi-ity shall decide appro
priate unit questions, supervise elections, decide questions concei’ning 
eligibility for national consultation rights, and decide unfair labor 
practice complaints. Similar power’s and duties are assigned to the 
Assistant Secretaiy of Labor for Ivabor-^Management Relations un
der Executive Order 11491. Integration of the powers and duties 
of the Assistant Secretary, except for decisions relating to alleged 
violations of the standards of conduct for labor oi’ganizations. in the 
Authority will improve coordination and eliminate the fragmented 
nature of the decision-making under the Executive Order between 
the Assistant Secretary and the Federal Labor Rehitions Council. 
The initial jurisdiction to decide alleged violations of the standards 
of conduct for labor organizations will be retained by tlie Assistant 
Secretary, who administers similar standards in the private sector.

The Committee revised subsection 7204(b)(2) to provide ex
plicitly that a labor organization which receives a majority of the 
valid ballots cast in a representation election would be accorded 
exclusive recognition.

Subsection (c) provides for the Authority’s jjowers to decide ap
peals on negotiability issues, exceptions to arbitration awards, aj;- 
peals from decisions of the Assistant Secretary, aiul other matters it 
deems appropriate to assure the effectuation of the pui-poses of this 
subchapter. Similar decisional powers are assigned to the Federal 
Labor Relations Council under Executive Order 11491. The power 
of the Authority, like that of the Council, to consider other matters 
it deems appropriate to assure the effectuation of the purposes of 
this subchapter is intended to be used sparingly and to permit the 
Authority to deal with labor-management issues and problems with
in the overall scope of its authority, but not set forth expressly in 
this section of the subchapter. The phrase “may consider” as used 
in subsection (c) is intended to grant the Authority discretion ŵ ith 
respect to the manner and extent, not the scope, of its decisional 
authority. Thus, it is not intended that the Authority be pei-mitted 
to eliminate all consideration of matters expressly listed in this sub
section, but that it 'be empowered, consistent with this subchapter, 
to establish by regulation procedural requirements, e.g., timeliness, 
service, etc., and procedural limitations on the conditions upon which 
merits decisions will issue. For example, curiently the Coimcil will 
grant a petition for review of an arbitration award only where it 
appears, based upon the facts and circumstances desci-ibed in the 
petition, that the exceptions to the award present groimds that the 
award violates applicable law, appropriate regulations or the ()rder, 
or other grounds similar to those upon which challengers to arbitra
tion awards are sustained by courts in private sectoi- labor-manage- 
ment relations. Initial review of exceptions to an arbitration award 
is limited to a determination as to whether this condition has been 
met; if such condition has been met, a decision on the merits will 
later be issued. It is intended that the Authority, subject to its own 
regulations, will operate in a similar manner—reviewing all appeals, 
but limiting the extent of review where warranted.
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The provision further expressly sanctions appeals to the Authority 
from final decisions and orders of the Federal Service Impasses Panel. 
The broad authority of the Council under Executive Order 11491 to 
interpret the Order, decide major policy issues and take whatever 
action is required to effectuate the purposes of the Order implies a 
right to oversee final decisions and orders of the Panel. This subchap
ter specifically sets forth the limited power of review by the central 
authority to assure uniform application of the legal requirements in 
the program, but it is not anticipated that it would often be necessary 
to exercise it except in the unlikely event that the legal requirements of 
the program are misapplied. The Authority would not otherwise re
view the substance or merits of any final decisions and orders of the 
Panel.

Subsection (d) provides that the Authority shall adopt an official 
seal which shall be judicially noticed.

Subsection (e) provides for the location of the Authority’s office in 
or about the District of Columbia, for the exercise of the Authority’s 
powers at any time or place, and for the power of its members or 
agents to make inquiries necessary to carry out its duties.

Subsection ( f ) provides that the Authority may appoint officers and 
employees, and delegate to such officers and employees authority to 
perform such duties and make such expenditures as may be necessary.

Subsection (g) provides for the allowance and payment of the 
Authority’s expenses.

Subsection (h) provides for the Authority’s power and duty to pre
vent violations of this subchapter; and for the Authority’s powers to 
hold hearings, subpena witnesses, administer oaths, take testimony or 
depositions of persons imder oath, issue subpenas requiring the pro
duction and examination of evidence, and take such other action as 
may be necessary. It also provides, under certain conditions, that the 
Authority may request an advisory opinion from the Director of the 
Office of Personnel Management; that the Director shall have standing 
to intervene as a party in Authority proceedings; and that the Director 
may request that the Authority reopen and reconsider its decision.

Subsection (i) provides tha  ̂the Authority may require an agency 
or labor organization to cease and desist from violations of this sub
chapter and require it to take such remedial action as it considers 
appropriate to effectuate the policies of the subchapter.

Suteection (j) provides that the Authority shall maintain a record 
of its proceedings and make public any decision made by it or any 
action taken by the Panel under section 7222 of this title. Further sec
tion 552 (public access to information) shall apply with respect to any 
record maintained under this subsection of this title.

Subsection (k) provides that the General Coimsel is authorized to 
investigate unfair labor practice complaints; to make final decisions 
concerning the issuances of notices of liearings on unfair labor practice 
complaints; to prosecute unfair labor practice complaints before the 
Authority; to direct and supervise all field employees of the (xeneral 
Counsel; to perform such other functions as the Authority prescribes, 
which would include participation before the Authority in unfair 
labor practice proceedings; and to prescribe regulations needed to 
administer the functions of the General Counsel under this subchapter.
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The General Counsel is intended to be autonomous in investigating 
unfair labor practice complaints, in making “ final decisions” as to 
which cases to prosecute before the Authority in its capacity as deci
sion maker, and in directing and supervising field employees of the 
General Counsel. Specifically, the Authority would neither direct the 
General Counsel concerning which unfair labor practice cases to pros
ecute nor review the General Counsel’s determinations not to prosecute, 
just as the National Labor Relations Board does not exercise such con
trol over its General Counsel.

Subsection (1) provides that the decisions of the authority shall be 
final and conclusive, and not subject to judicial review except for con
stitutional questions. Access to judicial review, however, for adverse 
action and discrimination matters would continue under this chapter.
Section 7211. Em ployees’ rights

Subsection (a) incorporates the policy contained in section 1(a) 
of Executive Order 11491 concerning the rights of employees to form, 
join or assist a labor organization and participate in its management 
or representation; or to refrain from such activity. It further provides 
that employees have the right to bargain collectively through repre
sentatives of their own choosing subject to limits contained in .section 
7215(c) of this subchapter.

Subsection (b) incorporates the policy contained in section 1(b) 
of Executive Order 11491 that participation in the management or 
representation of a labor organization by a supervisor, or by other 
employees whose participation would create a real or apparent conflict 
of inter^t or would be incompatible with law or the employees’ official 
duties, is not authorized. The same policy is specifically extended to 
management officials and confidential employees for the same reasons.
Section 7212. Recognition of labor organizations

Subsection (a) provides that an agency shall accord exclusive recog
nition or national consultation rights to a labor organization which 
meets the requirements of this chapter for such recognition or consul
tation rights. This tracks section 7(a) of Executive Order 11491.

Subsection (b) provides that recognition, once accorded, shall con
tinue as long as the organization meets the requirements of this chapter 
for recognition by preventing the disruption caused by repeated 
elections.

Subsection (c) tracks section 7(d) of Executive Order 11491. Sec
tion 7212(c)(1) creates no new employee rights but provides that 
recognition of a labor organization does not preclude an employee 
from exercising grievance or appellate rights already established by 
other laws or regulations or from choosing any personal representative 
in such proceedings as may be authorized by the law or regulation 
creating the grievance or appellate rights. However, where the griev
ance or appeal is covered and pursued under a negotiated grievance 
procedure as provided in section 7221 of this subchapter, all employees 
in the bargaining unit—union members and nonmembers alike—must 
use that procedure to resolve the dispute, and may be represented only 
by the exclusive representative. Where the negotiated procedure covers 
adverse action and discrimination complaints, the employee has an 
option to use the negotiated procedure of the statutory appeal proce-
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dure, but not both. I f the employee chooses the negotiated procedure, 
only the exclusive representative of the unit may act as the employee’s 
representative. However, if the employee chooses the statutory appeal 
procedure, the employee may also choose his/her own representative, 
and the imion (as exclusive representative of the unit) would have 
neither a right nor an obligation to represent the employee.
Section721S. National consultation rights

This section provides that ah agency shall accord national consul
tation rights to a labor organization which (qualifies under criteria 
established by the Authority, describes the duties of an agency which 
has accorded national consultation rights to a labor organization, and 
provides further that questions as to the eligibility of labor organiza
tions for national consultation rights shall be referred to the Authority 
for decision. When a labor organization holds national consultation 
rights, the agency must give the labor organization notice of proposed 
new substantive personnel policies and proposed changes in estab
lished personnel policies and an opportunity to comment on such 
proposals. The labor organization has a light to suggest changes in 
personnel policies and to have those suggestions carefully considered. 
The labor organization also has a right to consult, in person at reason
able times, upon request, with appropriate officials on personnel policy 
matters and a ri^ht to submit its views in writing on personnel policy 
matters at any time. National consultation rights do not include the 
right to negotiate. Further, the agency is not requii’ed to consult with 
a labor organization on any matter which would be outside the scope 
of negotiations if the labor organization held national exclusive recog
nition in that agency.
Section 72U . Exclusive recognition

Subsection (a) provides that an agency shall accord exclusive 
recognition to a labor organization if the organization has been 
selected as the representative in a secret ballot, h j a majority of the 
employees as an appropriate unit. The proviso in subsection (a) 
permits an agency to grant exclusive recognition to a labor organiza
tion without an election when the appropriate unit is established by 
consolidating existing exclusively recognized units of that labor 
organization.

The Committee I’cvised subsection 7214(a) to make it clear that 
a labor organization which receives a majority of the valid ballots 
cast in a representation election w'ould be accorded exclusive 
recognition.

Subsection (b) defines the bases for determining appropriate units 
as well as certain conditions which are not appropriate for estab
lishing such units. Any (question with respect to tho approj>riate unit 
may be referred by the agency or the labor organization to the 
Authority for a decision.

The Committee clarified the language of subsection 7214(b) to 
provide that appropriate units may be established on an agency basis.

Subsection (c) provides that all elections conducted under the 
supervision of the Authority shall be by secret ballot. Elections may 
be held to determine whether a labor organization should be recog
nized as the exclusive representative in a unit; replace another labor
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organization as the exclusive representative; cease to be the exclusive 
representative; and be recognized as the exclusive representative of 
employees in a unit composed of employees in units currently repre
sented by that labor organization or continue to be recognized in 
existing separate units. Subsection (c) also contains an “ election 
bar” rule under which no election may be held in any unit or part 
of such unit within 12 months of a valid election. This provision is 
intended to foster stability and ceitainty as to labor relations issues 
by preventing the disruption caused by repeated elections.
Sectian 7215. Representation rights and duties; good faith bargaining ; 

scope of negotiations; resolution of negotiah/lity disputes
Subsection (a) provides that a labor organization accorded exclu

sive recognition is the exclusive representative of employees in the 
unit and is entitled to act for and negotiate agreements covering all 
employees in the unit and to be represented at formal discussions 
between management and employees concerning grievances, personnel 
policies and practices, or other matters affecting general working 
conditions of employees in the unit. It also provides that the exclu
sive representative is responsible for representing the interests of all 
unit employees without discrimination and without regard to labor 
organization membership. It further provides that the agency and 
the labor organization shall negotiate in good faith for the purpose 
of arriving at an agreement.

The parties have a mutual duty to bargain not only with respect 
to those changes in established personnel policies proposed by man
agement, but also concerning negotiable proposals initiated by either 
the agency or the exclusive representative in the context of negotia
tions leading to a basic collective bargaining agreement. Where 
agency management proposes to change established personnel policies, 
the exclusive representative must be given notice of the proposed 
changes and an opportunity to negotiate over such proposals to the 
extent they are negotiable. In addition, a iznion holding exclusive 
recognition must be given the opportunity to be i'epresent̂ >d at formal 
discussions between management and employees concerning griev
ances, personnel policies and practices, or other matters affecting gen
eral working conditions of employees in the unit.

Subsection (b) defines the duty to “negotiate in good faith” to 
include approaching negotiations with a sincere resolve to reach an 
agreement, being represented at negotiations by appropriate repre
sentatives prepared .to discuss and negotiate on all negotiable mat
ters, meeting at reasonable times and places, and if an agreement is 
reached, executing a written document embodying the agreed terms 
and taking necessary steps to implement the agreement.

Subsection (c) provides that an agency and a labor organization 
accorded exclusive recognition shall negotiate with respect to pc'rson- 
nel policies and practices and matters affecting working conditions so 
far as may be appropi iate under this chapter and other applicable 
laws and regulations elaborated below. The scope of negotiations 
under this section is the same as under section 11(a) of ?Lxecutive 
Order 11491. That is, under this subchapter a labor organization is
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entitled to negfotiate on the personnel policies and practicos and matters 
atFecting working conditions of employees in tho bargaining unit 
which it represents, but only to the extent appropriate under laws and 
regulations which are set forth in the Federal Personnel Manual; con
sist of published agency policies and regulations issued at the agency 
level or level of primary national subdivision foi‘ which a conipolling 
need exists (as determined under criteria established by the Author
ity) ; or are set forth in a national or othei' controlling agreement 
entered into by a higher unit of the agency.

Subsection (d) excepts certain enumerated matters from the obliga
tion to negotiate under section 7215, in effect rendering bargaining 
on those matters optional or permissive; and recognize that there is 
an obligation to negotiate o\er the impact of realignments of work 
forces and technological change. Excepted from the obligation to 
negotiate are matters with respect to the numbers of employees in an 
agency; the nvmibers, types, and grades of positions or employees 
assigned to an organizational unit, work project or tour of duty (i.e., 
the agency's staffing patterns, including job content) ; and the tech
nology of performing agency work.

Subsection (e) provides procedures for the resolution of negoti
ability issues arising in connection with negotiations. The procedures 
correspond exactly to those contained in section 11(c) of Executive 
Order 11491.
Section7216. Unfair labor practices 

Subsection (a) provides that certain enumerated actions are unfair 
labor practices for agencies. Similar unfair labor practices are con
tained in section 19(a) of Executive Order 11491. Those unfair labor 
practices are:

(1) interfering with, restraining, or coercing an employee in 
connection with the exercise of rights assured by this chapter 
of the United States Code;

(2> encouraging or discouraging membership in any labor or
ganization by discrimination with regard to hiring, tenure, pro
motion, or other conditions of employment;

(3) sponsoring, controlling or otherwise assisting any labor 
organization, unless the assistance consists of furnishing cus
tomary and routine services and facilities—

(A) in a manner consistent with the best interests of the 
agency, its employees, and the organization, and

(B) on an impartial basis to any organization having 
equivalent status.

In addition, the subsection provides that it is an unfair labor 
practice for an agency to—

(4) discipline or otherwise discriminate against an employee 
because the employee has filed a complaint, affidavit, petition, 
or given any information or testimony iinder the provisions of 
the subchapter;

(5) refuse to accord appropriate recognition to a labor or
ganization qualified for such recognition; or

(6) to refuse to consult or negotiate in good faith with a labor 
organization as required by the chapter.
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Subsection (b) provides that certain actions are unfair labor prac
tices for labor organizations. Similar unfair labor practices are con
tained in section 19(b) of Executive Order 11491 except that section 
7216(b)(4) codifies the Federal Labor Relations Councils inter- 
jretation of section 19(b) (4) that it is an unfair labor practice for a 
abor organization to picket an agency in a labor-management dispute 

where such picketing interferes or reasonably threatens to interfere 
with an agency’s operations. Specifically, this subsection makes it an 
unfair labor practice for a labor organization to—

(1) interfere with, restrain, or coerce an employee in connec
tion with the exercise of rights assured by this chapter of the 
United States Code;

(2) cause or attempt to cause an agency to coerce an employee 
in connection with the exercise of rights under this chapter;

(3) coerce or attempt to coerce an employee, or to discipline, 
fine or take other economic sanction against a member of a labor 
organization, as punishment or reprisal or for the purpose of 
hindering or impeding work performance, productivity or the 
discharge of duties by the employee;

(4) (A) call, or participate in, a strike, work stoppage, slow
down, or picketing of an agency in a labor-management dispute if 
the picketing intereferes or reasonably threatens to interfere with 
an agency’s operations or (B) condone any activity described in 
(A) above by failing to take action to prevent or stop it;

(5) discriminate against an employee with regard to the terms 
or conditions of membership in the organization because of race, 
color, religion, national origin, sex, age, or handicapping condi
tion; or

(6) to refuse to consult or negotiate in good faith with an 
agency as required by this chapter.

Subsection (c) provides that it is an unfair labor practice for a labor 
organization holding exclusive recognition to deny membership to a 
imit employee except under certain conditions. Those conditions are: 
(1̂  the employee’s failure to meet reasonable occupational standards 
uniformly required for admission, or (2) failure by the employee to 
tender fees and dues uniformly required as a condition of acquiring 
and retaining membership. Similar language contained in section 
19(c) of the Executive Order has been interpreted as an unfair labor 
practice provision. The subsection does not preclude a labor organiza
tion from enforcing discipline in accordance with procedures under 
its constitution and bylaws as long as such action is consistent with the 
requirements of this chapter.

It is intended that unfair labor practice complaints will be handled 
by the General Counsel of the Authority in a manner essentially iden
tical to National Labor Relations Board practices in the private sec
tor. The one deviation from private sector practices is that it is en
visioned that there be retained the current Executive Order 11491 re
quirement that there be first filed a pre-comp'laint charge which would 
provide an opportunity for informal resolution of the issues by the 
parties. I f a matter is not resolved informally, a complaint may be 
filed with the General Counsel, who will conduct such investigation 
as is necessary to determine whether a reasonable basis for the com
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plaint has been established. If so, the General Counsel shall, in the 
absence of settlement, issue a notice of hearing. If a reasonable basis 
for the complaint has not been established, absent withdrawal, the 
complaint will be dismissed. At the formal hearing before an adminis
trative law judge the General Counsel shall prosecute the unfair labor 
practice for the complainant. After the close of the hearing, the ad
ministrative law judge will issue a report and recommendation. The 
Authority shall, subject to its regulations, consider any exceptions 
filed by the parties and decide the unfair labor practice complaint.

Subsection (d) is similar to a provision contained in section 19(d) 
of Executive Order 11491. Under section 19(d), issues which can be 
raised under a statutory appeal procedure may not be raised as an un
fair labor practice. This prohibition is preserved in section 7216(d). 
However, section 7221(d) of this chapter permits a negotiated griev
ance procedure to cover matters for which a statutory appeal proce
dure exists, except for those matters specifically enumerated. Where a 
negotiated grievance procedure covers a non-excepted matter for which 
a statutory appeal procedure exists (other than adverse action and dis
crimination matters), the otherwise applicable statutory appeal proce
dure may not be invoked to resolve such matters. Accordingly, the 
issues involved may be raised either under the negotiated grievance 
procedure or, where appropriate, in an unfair labor practice proceed
ing. Those matters specifically enumerated in section 7221(d), which 
cannot be covered in a negotiated grievance procedure must be resolved 
exclusively under the applicable statutory appeal procedure. Accord
ingly, issues which can be raised under such statutory appeal procedure 
may not be raised in an unfair labor practice proceeding. Finally, 
where discrimination or adverse action matters (including demotion or 
removal for unacceptable performance under section 4303 of this title) 
are covered by a negotiated grievance procedure, an employee has the 
option of using either the negotiated procedure or statutory procedures. 
The use of either option will preclude the use of the unfair labor prac
tice procedures.

The subsection also provides that appeals or grievance decisions 
shall not be construed as unfair labor practice decisions under this 
chapter nor as precedent for such decisions. All complaints of unfair 
labor practices prohibited under this section that cannot be resolved by 
the parties shall be filed with the FLR A.

Subsection (e) provides that questions concerning whether issues 
can properly be raised under an appeals procedure as described in sec
tion 7216(d) shall be referred for resolution to the agency responsible 
for final decisions relating to those issues. This provision is similar to 
section 7221(g) of this subchapter in purpose and effect. Under sec
tion 7216(e), the question is whether a statutory appeal procedure 
described in 7221(d) precludes an unfair labor practice proceeding 
whereas under 7221(g) the question is whether such statutory appeal 
procedure renders a grievance nojigrievable or nonarbitrable.
Section 7217. Standards of conduct for labor organizations

This section provides that labor organizations must subscribe to 
certain standards of conduct and that the Assistant Secretary shall 
prescribe regulations to effectuate this section. Subsection (a) sets
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forth these standards of conduct, which are the same as contained in 
Executive Order 11491. An organization does not have to prove that 
it is free from corrupt influences and influences opposed to basic demo
cratic values if its governing requirements include explicit and detailed 
provisions requiring it to (1) maintain democratic procedures and 
practices, (2) exclude persons from office in the organization if they 
are affiliated with communist or other totalarian influences, (3) pro
hibit conflicts of interest by its officers and agents, and (4) maintain 
fiscal integrity in the organization’s affairs.

Under subsection (b), an organization could still be required to fur
nish evidence of its freedom from corrupt influences or influences op
posed to basic democratic pi’inciples if there is reasonable cause to 
believe that the organization is subject to such influences or that the 
organization has been subject to a sanction by a parent or affiliated 
organization because of its unwillingness or inability to comply with 
the requirements of subsection (a).

Subsection (c) requires a labor organization which has or seeks 
recognition as a representative of employees to file financial and other 
reports with the Assistant Secretary. It also must provide for bond
ing of officials and employees of the organization, and comply with 
trusteeship and election standards.

Subsection (d) requires that complaints of violations of this sec
tion be filed with the Assistant Secretary. As noted under section 
7204(b), the power and duty to decide alleged violations of the stand
ards of conduct are not being transferred to the Authority because the 
Assistant Secretary administers similar standards in the private sec
tor. Further, as noted under section 7204(c), the Authority may re
view the Assistant Secretary standards of conduct decisions as the 
Federal Labor Relations Council now does under Executive Order 
11491.

This subsection also empowers the Assistant Secretary to require a 
labor organization to cease and desist from violations of this section 
and requires it to take action that he considers appropriate to carry 
out this section’s policies.
Section 7218. Basic provisions of agreements

This section provides that each agreement betAveen an agency and 
a labor organization is subject to certain enumerated requirements 
and mandates that these requirements be expressly stated in any agree
ment between an agency and a labor organization. Subsection 7218
(a)(1) provides that in the administration of. agreements, officials 
and employees are governed by existing or future laws, the regulations 
of appropriate authorities, and certain published agency policies and 
regulations. Subsection (2) enumerates the rights that management 
officials of an agency must retain, and in effect prohibits negotiating 
on proposals which would negate management’s reserved authority as 
to the rights involved: to determine the mission, budget, organiza
tion, and internal security practices of the agency; to direct empolyees 
of the agency; to hire, promote, transfer, assign, and retain employees 
in positions within the agency; to suspend, demote, dicliarge, or take 
other disciplinary action against employees; to relieve employees from 
duties because of lack of work or for other legitimate reasons; to 
maintain the efficiency of Government operations entrusted to the
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agency; to determine the methods (how), means (with what), and 
personnel (by whom) by which agency operations will be conducted; 
and to take whatever actions may be necessary to carry out the 
agency's mission in emergencies. Section 7'218(a)(l) and (2) cor
responds to section 12(a) and (b) of Executive Order 11491 except 
that matters relating to an agency’s mission, budget, organization, 
and internal security practices are prohibited from bargaining under 
subsection (2); and, further, it is specified in subsection (2) that 
nothing in that subsection shall preclude parties from negotiating 
procedures which management will observe in exercising its authority 
to decide or act or from negotiating arrangements for employees 
adversely affected provided that such negotiations do not result in 
certain consequences and are consonant with law and regulations as 
provided in section 7215(c). These principles with respect to the obli
gation to negotiate “procedures” and “ impact,” while not expressly 
stated in Executive Order 11491, are established in case law thereimder.

Subsection 7218(c) continues the requirement contained in Execu
tive Order 11491 that nothing in the agreement shall require member
ship in a labor organization or requir'e employees to pay money to a 
labor organization except pursuant to a voluntary, written authoriza
tion for the payment of dues through payroll deductions.

Subsection 7218(d) provides that the requirements of section 7218 
must be expressly stated in all agreements between an agency and an 
organization.
Section 7219. Approval o f agreements

This section provides that a negotiated agreement is subject to the 
approval of the head of the agency involved or other designated offi
cial, and provides a time limit (45 days from the date the agreement 
is signed by the negotiating parties) for the completion of such agency 
action. The purpose of the provision is to ensure that agreements con
form to applicable laws (including this subchapter), existing pub
lished agelncy policies and regulations (unless an agency has granted 
an exception to them), and regulations of other appropriate authori
ties (such as the Office of Personnel Management). A substantially 
identical provision is contained in Executive Order 11491. Experi
ence under that Executive Order in numerous negotiability disputes 
established that the provision was warranted to accomplish the pur
pose described, and that the time limit imposed wa»s a reasonable one 
to expedite the review process without sacrificing the quality of such 
review.
Section 7221. Grievance procedures

Subsection (a) provides that an agreement must contain a procedure 
for the consideration of grievances. The coverage and scope of the 
procedure is left to negotiation between the parties so long as it does 
not conflict with statute and so long as it does not cover any of the 
matters specifically excluded from coverage by section 7221(d). Thus, 
if the parties choose to do so, they may negotiate into coverage under 
their grievance procedure many of the matters that are covered by 
statutory appeal procedures, such as appeal from the withholding 
of within-grade salary increases and appeal from reduction-in-force 
actions. With the exception of adverse actions and discrimination
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complaints, where a grievance falls within the coverage of the nego
tiated grievance procedure, both union and nonunion members of the 
bargaining unit must use the negotiated procedure to resolve the 
grievaince. Where the negotiated procedure covere adver^ actions or 
discrimination complaints, under section 7221(e) and 7221(f) the 
employee will have an option to use the negotiated grievance proce
dure or the statutory appeal procedure, but not both.

Subsection (b) provides for the adjustment of grievances between 
aln employee or group of employees and the agency without the inter
vention of the exclusive representative. However, in such cases the 
adjustment cannot be inconsistent with any of the terms of the argu
ment and the exclusive representative must have been givem an oppor
tunity to be present at the adjustment.

Subsection (c) provides that a negotiated grievance procedure must 
provide for arbitration as the final step of the procedure. This con
trasts with the provisions of Executive Order 11491 under which the 
determination as to whether to provide for arbitration was left to 
negotiation between the parties. However, arbitration can only be 
invoked by the agency or the exclusive, representative. Thus an ag
grieved employee does not have a right to arbitration. This maintains 
the right of an exclusive representative to refuse to take to arbitra
tion any grievance which it, in good faith, believes should not be pro
cessed through to arbitration so long as it meets its representational 
responsibilities under this subchapter. This section further requires 
the parties to provide in their grievaince procedure that, except as 
provided in section 7221 (g ), an arbitrator will be empowered to resolve 
arbitrability questions.

Subsection (d) provides that a negotiated grievance procedure may 
cover any matter over which an agency has authority so long as it does 
not otherwise conflict with the provisions of this subchapter, and so 
long as it doesn’t include any matters involving examination, certifi
cation and appointment, suitability, classification, political activities, 
retirement, life and health insurance, national security or the Fair 
Labor Standards Act.

Subsection (e) provides employees with an option, in appealing 
matters covered under 5 U.S.C. section 4303 (demotion or removal for 
unacceptable performance) or 5 U.S.C. section 7512 (removal, suspen
sion for more than 30 days, reduction in grade, reduction in pay of an 
amount exceeding one step of an employee’s grade or 3 percent of the 
employee’s basic pay, furlough for 30 days or less) of using the sta
tutory appeal procedure under 5 U.S.C. section 7701 or the negotiated 
grievance procedure if such matters have been negotiated into coverage 
under the grievance procedure. It also provides that matters similar to 
those listed above which may arise under other personnel systems 
applicable to employees covered by this subchapter, such as those pro
vided in title 38, United States Code, may, in the discretion of the ag
grieved employee, be raised under either the negotiated grievance pro
cedure or under any appellate procedures which would otherwise be 
available to the employee if the matter weren’t covered by the grievance 
procedure.

Subsection (f) provides employees with an option on discrimina
tion matters listed in 5 U.S.C. section 2302(b) (1) to use either a sta
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tutory procedure or the negotiated grievance procedure to resolve the 
matter. Selection by the employee of the negotiated procedure would 
not prejudice an employee’s right to request the Merit Systems Pro
tection Board to i-eview a final decision in the matter as provided for in 
5 U.S.C. section 7701.

Subsection (g) provides that questions as to whether a grievance is 
on a matter excepted from coverage under the grievance procedure by 
section 7221(d) shall be referred for resolution to the agency respon
sible for final decisions in those matters.

Subsection (h) provides that if an employee exercises the option to 
pursue a matter covered under 5 IT.S.C. sections 4303 and 7512 through 
the negotiated grievance procedure an arbitrator must apply the same 
standards in deciding the case as would be applied by an administrative 
law judge or an appeals officer if the case had been appealed through 
the appelate procedures of 5 U.S.C. section 7701.

Subsection (i) provides that the parties must negotiate the alloca
tion of the costs of arbitration. It also prohibits an arbitrator from 
awarding attorney or representative fees, except in matters where an 
employee is the prevailing party and the arbitrator’s decision is based 
on a finding of discrimination, attorneys fees may be awarded and shall 
be governed by the standards ai^plicable under the Civil Rights Act of 
1964.

Subsection (j) provides that challenges to an arbitrators award 
may be sustained by the Authority on grounds that the awai-d violates 
applicable laws, appropriate regulations, or other grounds similar to 
those applied by Federal Courts in private sector labor-management 
relations. Challenges are not permitted to the Autliority on matters 
covered by subsection (e). Decisions of the Authority are final, except 
for the right of an aggrieved employee under subsection ( f ).

Subsection (k) provides for judicial review of an arbitrator’s award 
in matters covered under 5 U.S.C. sections 4303 and 7512 in the same 
manner and under the same conditions that apply to matters decided 
by the Merit Systems Protection Board. In applying the ]>rovisions of 
5 ILS.C. section 7702 (Judicial review of decisions of the Merit Sys
tems Protection Board) the word “arbitrator” should be read in place 
of the words “Merit Systems Protection Board”. It furthoi- provides 
for judicial review of an arbitrator’s award in iiiatters similar to those 
covered under 5 U.S.C. sections 4303 and 7512 which arise under other 
personnel systems in the same manner and on the same basis as would 
be available to an employee who had not used the negotiated grievance 
procedure to appeal the matter.

The provision for judicial review is intended to assiire confonnity 
between the decisions of arbitrators with those of the Merit Svstems 
Protection Board. Under the terms of this subsection, an arbitrator 
must establish a record that will meet the judicial tests provided for in 
section 7702 of this title.
Section 7222. Federal Service Tmpa ŝen Pmu’l ; negotiation impasses

Subsection (a)ri) establishes witliin the Authoritv the P'ederal 
Services Impasses Panel. The Panel is composed of the Chairman and 
an even number of members, appointed by the President. No Federal 
employee shall be appointed to serve as a member of the Panel. Sub
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section (a) (2) provides for staggered appointments of Panel mem
bers, and that.the Chairman shall serve for a five-year term. Any i^em- 
her of the Panel may be removed by the President. Subsection (a) (3) 
provides that the Panel may appoint an executive secretary. It also 
provides for the pay rates of members of the Panel.

Subsection (b) provides that the Federal Mediation and Concilia
tion Service upon request shall provide service and assistance to agen
cies and labor unions in the resolution of negotiation impasses.

Subsection (c) provides if voluntary arrangements fail either the 
labor union or the agency may request the Panel to consider the matter.

Subsection (d) provides that the Panel shall promptly investigate 
any impasse, and recommend procedures for resolving the matter. If 
the parties do not arrive at a settlement through means of one of the 
procedures recommended, the Panel may hold hearings and then take 
whatever action is necessary that is not inconsistent with the provi
sions of this chapter to resolve the impasse. Notice of the Panel’s final 
action shall be promptly served and shall be binding for the term of 
the agreement unless the parties mutually agree otherwise.
Section 7231. Allotments to refvesentatives

This section provides for agency payroll deduction of labor organi
zation dues pursuant to written employee assignment and for the right 
to terminate such assignment at intervals of not more than 6 months. A 
similar provision is contained in Executive Order 11491 except that the 
Executive Order’s requirement that such a payroll deduction be sub
ject to the regulations of the Civil Service Commission has been de
leted. Subsection (b) requires that an allotment for the deduction of 
dues terminates when the dues withholding agreement between the 
agency and the exclusive representative is terminated or ceases to be 
applicable to the employee. The allotment would also be terminated if 
the employee has been suspended or expelled from the labor organiza
tion which is the exclusive representative.
Section 7232. Use o f offlcial time.

This section provides for limitations on the use of official time by 
employees for labor organization activities. The same limitations are 
contained in Executive Order 11491. The limitations contained in the 
first part of this provision concern the use of official time for internal 
labor organization business and are directed toward restricting to 
nonduty hours activities whitfh are of primary concern and benefit 
only to the labor organization. The second part of the provision 
prohibits employees who represent a labor organization from being 
on official time when negotiating an agreement, except to the extent 
that the negotiating parties agree otherwise within certain specified 
limits. Under the second part, the negotiating parties may a^’ee to 
authorize official time for a reasonable number of labor organization 
negotiators, normally not to exceed the number of management rep
resentatives, for up to 40 hours or one-half the time spent in nego
tiations relating to the negotiation or renewal of a basic collective 
bargaining agreement, as opposed to negotiations wliich arise out 
of circumstances during the term of the basic agreement (midcon
tract negotiations). But nothing in the provision prohibits an agency 
and labSr organization from negotiating provisions which provide
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for official time for lâ bor organization reprevsentatives to engage in 
contract administration and other representational activities (in
cluding negotiations which arise out of circumstances during the 
term of the basic agreement) which are of mutual interest to both 
the agency and the labor organization and which relate to the labor- 
management relationship and not to “ internal” labor organization 
business. Examples of such representational and contract adminis
tration activities include the investigation and attempted informal 
resolution of employee grievances, participation in formal grievance 
resolution procedures, attending or preparing for meetings of com
mittees on which both the labor organization and management are 
represented and discussing problems in agreement administration 
with management officials. The types of reprevsentational activities 
described, when the agency determines that such activities are related 
to the performance of laWr-management functions contributing to 
the efficient administration of the agency, are consistent with the 
stated purposes of this chapter and agreement provisions pertaining 
to the use of official time for such contract administration purposes 
are of wide application throughout the Federal sector.
Section 7233. Remedial actions 

This section provides that remedial action may be directed by ap
propriate authority, including an arbitartor, in order to effectuate 
the purposes and policies expressed in this subchapter, so long as 
such remedial action is consistent with the statute, including the 
backpay provisions of section 5596 of title 5, United States Code 
(Back Pay Act of 1966).
Section 7231̂ .. Suhpenas

This section provides for the issuance of subpenas by any Au
thority member, the General Counsel, the Panel, or any employee 
designated by the Authority r^uiring the attendance and testimony 
of witnesses and the production of evidence. It provides that no 
subpena shall issue requiring disclosure of intra-management guid
ance, advice or training within an agency or between an agency and 
the Office of Personnel Mana^enient. It also provides for the admin
istration of oaths, the examination of witnesses and the receipt of 
evidence. In the case of failure to obey a subpena, a United States 
district court is authorized by this section to issue an order requiring 
the appearance of witnesses or the production of evidence. Failure 
to comply with the court’s order could be punished as contempt of 
court. This section also provides that witnesses be paid the same 
fees and mileage allowances which are paid subpenaed witnesses in 
the courts of the United States.
Section 7235. Regulations

This section provides for the issuance of regulations by the Auth
ority, the General Counsel, the Panel, and the Federal Mediation 
and Conciliation Service, to carry out their respective functions. 
The requirements of the Administrative Procedure Act shall be ap
plicable to the adoption, amendment or repeal of such regulations. 
This provision is consistent with the practice which obtained in the 
issuance of regulations under Executive Order 11491.
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Subsection 701(b) of the bill specifies that certain laws, agree
ments, recognitions, policies, regulations,, procedures and decisions 
would not 'Ife precluded by the amendments adopted earlier in sec
tion 701.

Paragraph (1) sanctions the maintenance of exclusive recognitions, 
certifications, or lawful bargaining agreements entered into before the 
effective date of this subchapter, and the maintenance of recognition 
for units of management officials or supervisors by labor organizations 
which traditionally represent such personnel in private industry and 
which hold recognition in an agency on the effective date of this sub
chapter. Similar “grandfather” provisions are contained in Executive 
Order 11491.

Paragraph (2) provides for the continuation of policies, regula
tions, procedures, and decisions established or issued under Executive 
Order 11491 or any related Executive order, until revised or revoked 
by law, or until superseded by action of the Authority. Under this 
Provision, cases which arose under Executive Order 11491 shall con
tinue to be processed after the effective date of this subchapter in the 
same manner as before such effective date, except to the extent other
wise provided by law or by appropriate decision or regulation of the 
Authority.

Subsection 701(c) of the bill provides that the terms of office of 
members of the Authority, and the General Counsel, which terms are 
fixed under Reorganization Plan No. 2 of 1978, shall continue in effect 
until those terms would expire under the reorganization plan, and that, 
upon the expiration of those terms, appointments to office will be made 
for the respective 6-year terms provided in section 7203 of title 5. It 
further provides that the terms of office of Impasse Panel members, 
which terms are not fixed under the reorganization plan, shall con
tinue in effect until members of the Panel are appointed for the re
spective fixed terms provided in section 7222 of title 5.

Subsection 701(d) authorizes the appropriation of such funds as 
are necessary to carry out the functions of the Authority, the General 
Counsel, and the Panel, and the functions of the Assistant Secretary 
under this section.

The next subsection provides for an amendment of the analysis to 
add to this chapter.

Subsections 701 (f), (g),and (h) amend sections 5314 5̂316 of title 
5, United States Code, to add the Chairmen, the Members, and the 
General Counsel of the Federal Labor Relations Authority to posi
tions at levels III, IV, and V (respectively) of the Executive Sched
ule.
Section 702. Remedial Authority

This section of the Act amends the Back Pay Act of 1966 to reflect 
the broader interpretation of the statute that has been given the Back 
Pay Act in recent years by the Comptroller General and the Civil 
Service Commission through decision and regulations. It also reflects 
the 1976 decision of the Supreme Court in United States v. Testam, by 
explicitly exempting reclassification actions from its provisions.

This provision would strike out subsections (b) and (c) of section 
5596 of title 5, United States Code, and add new subsections (b) and
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The new subsection (b) provides for coverage under the Back 
_ ay Act for any employee who is found by an appropriate authority 
to have suffered a withdrawal, reduction, denial, or denial of an in
crease in, all or part of the employee’s pay, allowances, differentials 
or any other monetary or employment benefits which would not have 
occurred but for an unjustified or unwarranted action taken by an 
agency.

Subsection (b) (1) provides that when any of the above-described 
circumstances are found, the employee is entitled to be made whole for 
any losses found to have been suffered by the employee, less any in
terim earnings the employee may have earned and would not have 
earned if the unjustified or unwarranted action had not been taken. 
It specifically provides that a make-whole remedy may include rein
statement to the same position that the employee was in before the 
unjustified or unwarranted action was taken or for restoration to a 
substantially similar position. It also provides for directing a promo
tion to a higher level position when such an order would effectuate 
the make-whole purposes of the Act.

Subsection (b) (2) maintains the current provisions of the Back Pay 
Act regarding annual leave restoration that were added to the Act by 
Pub. L. 94-172 section 1(a) Dec. 23, 1975, 89 Stat. 1025. It provides 
that for all purposes an employee is deemed to have performed service 
for the agency during the period of the unjustified or unwarranted 
action.

Subsection(c) (1) defines an “unjustified or unwarranted action” to 
iaclude acts of commission as well as omission with respect to non- 
discretionary provision of law, Executive order, regulation or collec
tive bargaining agreement.

Subsection 5596(c)(2) defines administrative determination. The 
listed agencies and persons are not meant to be all-inclusive.

Subsection (c) (3) lists certain agencies and persons who, for pur
poses of applying the provisions of the Act, are deemed to be an “ap
propriate authority.” The list is not meant to be all-inclusive.

Subsection (d) provides that the provisions of the section shall not 
apply to reclassification actions, thus specifically recognizing the Su
preme Court decision in United States v. Testan. It also provides that 
in formulating a remedy under the Act an otherwise proper promotion 
action by a selecting official from a group of properly ranked and 
certified candidates cannot be set aside.

Subsection (e) provides that the Office of Personnel Management 
shall prescribe regulations to carry out the section. It specifically 
provides that the regulations do not apply to the Tennessee Valley 
Authority.

T itle VIII—M iscellaneous

SECTION 8 0 1 . SAVINGS PROVISIONS

Subsection (a) of section 801 provides that all Executive orders, 
rules, and regulations shall continue in effect except as the provisions 
of this Act may govern. Such Executive Orders, rules, and reflations, 
are to continue in effect, according to their terms, until modified, term
inated, suspended or repealed by the President, the Office of Person
nel Management, the Merit System Protection Board, the Equal Em-

SO-952 0 - 79 - 5 1 , . „, . __
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ployment Opportunity Commission, or the Federal Labor Relations 
Authority as to matters within their respective jurisdictions.

Subsection (b) provides that no provision of the Act shall affect 
any administrative proceedings pending at the time the provision 
takes effect. Orders are to beissued in such proceedings and appeals 
taken from those proceedings as if this Act has not been ena-cted.

Subsection (c) provides for the continuation of any suit by or 
against the heads of the Office of Personnel Management and Merit 
Systems Protection Board or officers or employers of those agencies, 
as in effect immediately before the effective date of the Act. Such 
suits, actions, or other proceedings are to be determined as if the Act 
had not been enacted.

SECTION 8 0 2 . AUTHORIZATION OP APPROPRIATIONS

This section authorizes to be appropriated out of any moneys in the 
Treasury not otherwise appropriated, such sums as may be necessaiy 
to carry out the provisions of this Act.

It is expected that most of the funds necessary to carry out the provi
sions of this Act will be derived from appropriations under current 
law.̂ 'The moneys needed for the Office of Personnel Management, Merit 
Systems Protection Board, and Office of Special Counsel are largely to 
be derived from current Civil Service Commission authorizations. The 
original estimates supplied by the Administration as to the allocation 
of resources among the new agencies and units, however, needs to be 
revised. The Committee has substantially increased the authority and 
responsibilities of the Merit Systems Protection Board and the Special 
Counsel. The resources allocated to these bodies should therefore be 
substantially greater than original Administration estimates.

SECTION 8 0 3 . POWERS OF PRESIDENT UNAFFECTED EXCEPT 
BY EXPRESS PROVISIONS

This section makes clear that except as expressly provided in this 
Act, nothing in it shall be construed to limit, curtail, abolish, or termi
nate any function of, or authority available to, the President which 
the President had immediately before the effective date of this Act. 
Nor is it to be construed to limit, curtail, or terminate the President’s 
authority to delegate, redel^^ate, or terminate any delegation of func
tions which he had immediately before the effective date of this Act.

SECTION 8 0 4 . TECHNICAL AND CONFORMING AMENDMENTS

Subsection (a) of this section provides that any provision in either 
Reorganization Plan Numbers 1 or 2 of 1978 inconsistent with any 
provision of this Act is repealed.

Subsection (b) authorizes the President or his designee to submit to 
the Senate Committee on Governmental Affairs and the House Com
mittee on Post Office and Civil Service a draft of any technical and 
conforming amendments to title 5 of the United States Code which 
have not been made by this Act and which are necessary to reflect the 
amendments to the substantive provisions of law made by this Act and 
Reorganization Plan Numbered 2 of 1978. Such technical and conform
ing amendments must be submitted as soon as practicable but not later 
than 30 days after the date of enactment of this Act.
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quired. This is in addition to existing staff transferred from other 
agencies to this function. The estimated costs are as follows:
Estimated cost—^labor-management relations;

Fiscal year: Millions
1979   $0.3
1980   .5
198 1   .6
1982   .6
1983   .7

OTHER COSTS

There are a noimber of sections of this legislation which authorize or 
require the development of rules and regulations and r^uire the sub
mission of various new reports, but for which no specific costs have 
been attributed. It has been assumed that these new requirements will 
cost an additional $1 million in the first year. Eegulation development 
costs are expected to decrease over tihe projecticm period, and reporting 
costs to remain constant. The actual physical moving costs resulting 
from the reorganization have been estimated to be $1 million in fiscal 
year 1979.
Estimated costs—^general;

Fiscal year: Millions
1979   $2.0
1980   0 .4
198 1   .4
1982   .5
1983   .5

7. Estimate comparison: None.
8. Previous CBO estimate: None.
9. Estimate prepared by: Mary Maginniss and Kathy Weiss.
10. Estimate approved by:

C. G. NtrcKOLS 
For James L. Blum, 

Assistant Director for Budget Analysis.

IX. HECOED VOTE IN COMMITTEE 
June 14,1978

In compliance with section 133 of the Legislative Reorganization 
Act of 1946, as amended, rollcall votes taken during Committee con
sideration of this legislation are as follows: Vote on Eagleton/Javits 
Amendment on Veterans Preference; 7 yeas—9 nays.

TEAS _ NAYS
Eagleton Muslrie
Sasser Chiles
Humphrey Nunn
Percy Glenn
Javits Stevens
Danforth Mathias
Ribicoff (Proxy)

Jackson
Roth
Heinz
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Vote on Study on Veterans Preference: 13 yeas—1 nay:
TEAS N AYS

Muskie Eagleton
Chiles
Nunn
Glenn
Sasser
Humphrey
Percy
Javits
Stevens
Mathias
Danforth
Heinz
Eibicoff

June 29,1978
Vote on Javits/Ribicoff Amendment on appellate procedures in 

mixed discrimination cases: 7 yeas—i  nays:
TEAS _ N AYS

Percy Glenn
Javits Sasser
Danforth Mathias
Eibicoff Heinz

(Proxy)
Jackin
Nunn
Humphrey

FINAL PASSAGE: Ordered reported 8 yeas—2 nays:
YEAS N AYS

Eagleton Stevens
Chiles Mathias
Glenn 
Sasser 
Percy 
Javits 
Danforth 
Ribicoff

(Proxy)
Jackson
Nunn
Humphrey

1 Committee rules provide that on “ Final Passage’  ̂ proxies may be allowed solely for the 
purpose of recording a member’s position on the pending question.
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95t h  C ongress
2d Session

SENATE E eport
No. 95-1049

REORGANIZATION PLAN NO. 2 OF 1978

July 28 (legislative day, M at 17), 1978.— Ordered to be printed

Mr. R ibicoff, from the Committee on Governmental Affairs, 
submitted the following

R E P O R T
together with 

MINORITY VIEWS
[To accompany S. Res. 464]

The Committee on Governmental Affairs, to which was referred the 
resolution (S. Res. 464) to disapprove Reorganization Plan No. 2 of 
1978, having considered the same, reports unfavorably thereon and 
recommends that the resolution do not pass.

P urpose of th e  P lan

Reorganization Plan No. 2 of 1978 is part of the President’s com
prehensive proposal to reform the Federal personnel management 
system.

The stated purpose of the Plan is to “create new institutions to in
crease the effectiveness of management and strengthen the protection 
of employee rights.” Together, the Reorganization Plan and the Civil 
Service Refort Act present a complementary set of reforms in the civil 
service structure and system. The Plan establishes the organizational 
framework that is essential to achieving lasting improvements in the 
administration of the Federal personnel system. Its acceptance by 
Congress will make possible the attainment of the substantive reforms 
embodied in the Civil Service Reform Act.

Among the structural deficiencies that Reorganization Plan No. 2 is 
designed to overcome are the following;

1. The con-flictii^g roles o f the Civil Service Commission.—The Com
mission has so many conflicting roles that it is unable to perform all of 
them adequately. At one and the same time it is expect^ to serve the 
President in providing managerial leadership for the personnel man-

( 1)



780

agement functions in the executive branch, while serving as the pro
tector of the integritjr of the merit system, protecting employee rights 
and performing a variety of adjudicatory functions,

2. Lack o f approjmate staff to the President for fersonnel man
agement.— ÎTie President must rely on a semi-independent body sep
arated by structure and tradition from the Chief Executive. As a con
sequence, Presidential effectiveness in directing Federal personnel 
management is weakened and problems do not receive the attention 
they should.

3. Lacle o f political neutrality.—The Civil Service Commission, de
spite its presumed political neutrality, has not been an effective deter
rent to partisan political or other abuses of the merit system.

4. Fragmented lahor-management responsibilities.—^Labor-man- 
agement functions are fragmented among the Federal Kelations Coun
cil, the Federal Service Impasses Panel, the Department of Labor, 
and the Civil Service Commission. There is a widely acknowledged 
need to create one institution which wiU be responsible for functions 
in the Federal labor-relations area.

5. Over-centrali&ation o f personnel management functions in the 
Ciml Service Commission—Control of personnel management func
tions is so centralized that it greatly adds to the paperwork burden, 
contributes to system inflexibility and causes excessive delays.

In his Message to Congress on May 23, the President stated:
I am confident that this Plan and the companion civil 

service reform legislation will both lead to more effective pro
tection of Federal employees’ legitimate rights and a more 
rewarding workplace. At the same time, the American people 
will benefit from a better managed, more productive and 
more efficient Federal Government.

M ajor  P rovisioits of REOEOANizATioiir P l a n  No, 2

Iteor^anization Plan No. 2 provides the structural framework for 
the Civil Service Keform legislation the President has submitted to 
Congress (S, 2640),

The plan replaces the present Civil Service Commission with two 
new agencies: an Office of Personnel Management and a Merit Systems 
Protection Board,

The 0PM will be the central personnel agency of the Federal gov
ernment. The Office Will aid the President in preparing rules for the 
administration of civil employment; advise the President on civil 
employment matters; execute, administer and enforce civil service 
laws, rules and regulations; coordinate research in improved person
nel management ; and recommend to the President actions to apply 
merit principles in all areas of personnel management.

The 0PM will be headed by a Director, appointed by the Pi-esident 
and confirmed by the Senate.

The Board will be headed by a bipartisan panel of three members 
appointed by the President and confirmed by the Senate. They will 
serve 6-year, staggered terms. The Board will exercise all of the ad
judicatory functions now vested in the Civil Service Commission, and 
it will serve as the major protector of the merit system and employee, 
rights.
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The plan creates, mithin the Board, a Special Counsel to investi
gate and prosecute political abuses and merit system violations. The 
Special Counsel mill be appointed to a 4-vear term by the President 
and confirmed by the Senate. The Special Counsel will be independent 
of, and not subject to, the Board.

Finally, the Reorganization Plan establishes a Federal Labor Rela
tions Authority as a new agency responsible for administering the 
Federal Labor Relations program. The Authority will assume func
tions now held by a Federal Labor Relations Council and certain 
duties performed by the Assistant Secretary of Labor for Labor- 
Management relations. These include: determining appropriate bar
gaining units, supervising elections and certifying exclusive bargain
ing units; investigating and prosecuting unfair labor practice com
plaints; and deciding appeals from determinations of issues alleged 
to be non-negotiable. The plan also continues in existence the Federal 
Service Impasses Panel, which will operate as a distinct entity 
within the Authority.

The Authority will consist of a chairman, two members and a Gen
eral Counsel, all appointed by the President and confirmed by the 
Senate.

The plan will take effect at such time or times, on or before Jan
uary 1, 1979, as the President shall specify, but not sooner than the 
earliest date allowable binder section 906 of title 5, United States Code.

HiEARINGS

The committee held joint hearing on both the Civil Service Reform 
leigslation (S. 2640) and Reorganization Plan No. 2. The President 
submitted S. 2640 to Congress in March, but the plan was not sub
mitted formally until May. Before the hearings began in March, how
ever, the administration had sent to the committee a draft of the plan 
which did not differ significantly from the version sent up in May. 
Thus, the witnesses’ testimony and the questions from committee mem
bers covered both S. 2640 and the reorganization plan.

There were 12 days of hearings held, during which 86 individuals 
representing 55 organizations testified. In addition, the committee 
wrote to almost 90 experts in public administration and personnel 
management requesting their views on the bill and the plan. A large 
majority of the respondents expressed strong support for the reforms. 
Most of the witnesses who testified also supported both the bill and 
the plan.

C ost E stimate

The cost estimate prepared by the Congressional Budget Office is 
contained in the following letter received from its Director:

JxjLT 24, 1978.
Hon. A braham  R ib ic o it ,
Ghairman, Committee on Governmental A'ffairs,
'Washington^ D.G.

D eak M r . C h a ir m a n  : Pursuant to section 403 of the Congressional 
Budget Act of 1974, the Congressional Budget Office has reviewed 
Senate Resolution 464, as ordered reported by the Senate Comnlittee
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on Governmental Affairs, July 24, 1978. This resolution would dis
approve the reorganization plan proposed by the President for the re
organization of the Civil Service Commission.

Based on this review, it is estimated that the cost of imi
this reorganization plan would be approximately $3 million in the 
first year, fiscal year 1979. Thereafter the cost would be about $2.7 mil
lion in ,scal year 1980, increasing each year with inflation to $3.2 mil
lion in fiscal year 1983.

These costs include the salaries and benefits of additional personnel 
in the Office of Personnel Management, the eMrit Systems Protection 
Board, and the Federal Labor Relations Authority, as well as pro
jected costs for research in personnel management. The estimate also 
includes approximately $1 million in fiscal year 1979 for relocation of 
personnel.

Should the committee so desire, we would be pleased to provide fur
ther details on this estimate.

Sincerely,
A lice M. RiviiiN , Director. 

COMMITTEE ACTION
On July 24, the Governmental Alfairs Committee, by a vote of 12 

to 2, reported the plan to the Senate with a recommendation opposing 
the resolution of disapproval that was pending before the Senate.

EOLLCALL VOTES 

July 24, 1978
Vote on committee disapproval of pending resolution of disapprovstl 

regarding Eeorganization Plan No. 2.

Aye Nay
Ribicoff Stevens
Jackson Mathias
Eagleton 
Chiles 
Nunn 
Sasser 
Hxunphrey 
Javits 
Roth 
Danforth 
Heinz 

Proxy 
Percy

SECTION-BY-SECTION ANALYSIS
PABT I . O in C E  OP PERSONNEL MANAGEMENT

Section 101. Estahlishment o f the Ofjice o f Personnel Management 
and its Director and other rnatters

This section provides for an independent establishment in the ex
ecutive branch to be called the Office of Personnel Management. It



783

provides for the appointment by the President of the Office of Per
sonnel Management, by and with the advice and consent of the Sen
ate, and for his compensation at Level II of the Executive Schedule. 
It further abolishes the position referred to in 5 U.S.C. 5109(b), 
involving duties related to retirement, life insurance and health 
benefits.
Section 102. Trcmsfer of fimctions 

This section transfers, except as otherwise specified in the Plan, 
all of the functions now vested by statute in the U.S. Civil Sei-vice 
Commission, its Chairman, or the Boards of Examiners established 
under 5 U.S.C. 1105, to the Director of the Office of Personnel Man
agement. This transfer of functions effects essentially the transfer 
of the policymaking, executive, and managerial functions.
Section lOS. Deputy Director and Associate Directors

This section provides for the appointment by the President of a 
Deputy Director of the Office of Personnel Management, by and with 
the advice and consent of the Senate, and for his compensation at 
Level III of the Executive Schedule. The duties of the Deputy are 
to be prescribed by the Director and the Deputy shall act for the Di
rector during his absence or disability of during a vacancy in the 
Office of the Director.

This section further provides for the appointment within the ex
cepted service of as many as five Associate Directors who shall be 
compensated at Level IV of the Executive Schedule and whose position 
titles shall be determined by the Director.
Section 10Ji.. Functions o f the Director

This section provides that the functions of the Director shall in
clude, but not be limited to: as the President may request, aiding the 
President in preparing rules of the administration of civilian em- 
ploj^ment now within the jurisdiction of the Civil Service Commission; 
advising the President, at his request, on any civilian employment 
matters now within the jurisdiction of the Commission. This section 
also articulates the Director's responsibility, except to the extent that 
such functions remain vested in the Merit System Protection Board 
or are transferred to the Special Counsel, for executing, administering 
and enforcing the civil service rules and regulations of the President 
and of the Office and the statutes governing them, and other activities 
of the Office, including retirement and classification matters. This 
section authorizes the Director to conduct or otherwise provide for 
studies and research for the purpose of improving personnel manage
ment and recommending to the President actions to further the ef
ficiency of the Civil Service and the systematic application of merit 
systems principles in areas such as selection, promotion, transfer, per
formance, pay conditions of service, tenure and separation. Finally, 
this section assigns the Director responsibility for performing the 
training responsibilities now performed by the Commission as set forth 
in 5 U.S.C., chapter 41. .

On July 11, the President submitted an amendment to Section 
104(c) of the Plan which provided that the 0PM Director, where ap
propriate, shall provide to the public a reasonable opportunity to com
ment and submit written views on the implementation and interpreta
tion of 0PM rules and regulations.
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Section 105. AutJwrity to Delegate functions.
The section provides that the Director may delegate to the heads of 

agencies employing persons in the competitive service the performance 
of any function or portion thereof transferred under this Plan as it 
relates to employees or applicants for employment in such agencies.

PART II. MERIT SYSTEMS PROTECTION BOARD

Section 201. Merit Systems Protection Board
Subsection (a) changes the designation of the United States Civil 

Service Commission to the Merit Systems Protection Board and re
designates the Commissioners of. the Civil Service Commission as 
members of the Board. Subsection (b) affirms that the Chairman of 
the Board will be its chief executive and administrative officer and 
abolishes the position of Executive Director currently established in 
section 1103 (d) of title 5, United States Code,

By redesignating the Civil Service Commission the Merit Systems 
Protection Board rather than abolishing the Commission and creating 
a new entity by that name, the 6-year terms of the Commissioners are 
preserved. (The Reorganization Act does not allow for the creation 
of an office with a term longer than 4 years.)
Section 202. Functions o f the Merit Systems Protection Board and 

related mutters
Subsection (a) sets forth the hearing, adjudicatory, and appeals 

authority of the Board. It authorizes the Board to hear and decide 
the following statutory appeals and matters currently adjudicated 
by the Commission:

(1) Political activities of certain State, local, and Federal 
employees (Hatch Act violations) (5 U.S.C. 1504r-1507 and 7325);

(2) Withholding of within-grade salary increases (5 U.S.C. 
5335);

(3) Removal of an administrative law judge (5 U.S.C. 7521);
(4) Adverse actioixs against preference eligibles (5 U.S.C. 

7701);
(5) Determinations by the Bureau of Retirement, Insurance, 

and Occupational Health concerning retirement applications and 
annuities (5 U.S.C. 8347 (d) ) ; and

(6) Restoration to duty following military service (38 U.S.C. 
2023).

Subsection (b) provides that the Board shall retain the function 
now vested in the Commission or its Chairman of enforcing its adjudi
cative decisions in those matters covered in subsection (a) of this sec
tion pursuant to the provisions of 5 U.S.C. 1104 (a) (5) and (b) (4).

Subsection (c) provides that a member of the Board may request 
an interpretation of regulations or policy directives issued by the Of
fice of Personnel Management in connection with a matter before tiie 
Board.

Subsection (d) provides that the Board must notify the Director 
of the Office of Personnel Management whenever the interpretation 
or application of a rule, regulation or policy directive issued by the 
Office is at issue in any matter before the Board and give the Direc
tor standing to intervene in the proceedings.
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Sub^tions (e) and (f)  provide for the designation, by the Board, 
of chairmen o f performance rating boards and, by the chairman, o f 
a chairman o f boards of review in connection with the removal of air 
traffic controllers from air traffic controller positions; respectively.

Subsection (g ) accords the Board authority to conduct special 
studies relating to the Civil Service, and to other merit systems m the 
Executive Branch, and to report to the President and the Congress 
concerning whether the public interest in a workforce free o f person
nel practices prohibited by law or regulations is being protected. The 
Board will have access to personnel records and information collected 
by the Office of Personnel Management to the extent permitted by 
law, and will be authorized to require additional reports from other 
agencies as needed. The Board shall make recommendations to the 
President and Congress as it deems appropriate.

Subsection (h) authorizes the Board to delegate any of its ad
ministrative functions to its staff. Subsection (i) authorizes the 
Board to issue regulations governing its functions, including regula
tions defining its review procedures, the time limits for appealing, 
and the rights and^respopibilities o f parties to appeals. The regula
tions shall be published in the Federal Register. Subsection (i) also 
provides that the Board shall not issue advisory opinions.
Section W3. Savings provision

This section provides that the Board shaH accept appeals from 
agency actions effected prior to the effective date of the Plan. This 
section provides that: (1) proceedings before the Federal Employees 
Appeals Authority shall continue before the Board j (2) proceeding 
before the Appeals Review Board and before the Civil Service Com
mission on appeal from decisions of the Appeals Review Board shall 
contmue before the Boai*d. It is not intended, however, that matters 
continued before the Board must be heard by the Board en Ixme. This 
section further provides that other employee appeals heard by boards 
or bodies pursuant to law or regulation shall continue to be processed 
pursuant to those laws or regulations. The section does not affect the 
right of any employee to judicial review.
Section Wlf.. The SpedcH Govmel

Subsection (a) provides for the appointment by the President, with 
the advice and consent of the Senate, of a Special Counsel as the head 
of a separate Office located within the Board. Subsection (a) further 
provides that the Special Counsel’s appointment shall be for a term of
4 years and that he shall be compensate at Level IV of the Executive 
Schedule. It is intended that the Special Counsel shall be independent 
of the Board and not subject to direction by the Board.

Subsection (b) of this section transfers to the Special Counsel all 
functions of the Commission relating to investigations of prohibited 
political activity on the part of Federal employees (Chapter 73 of title
5 U.S. Code) and of certain State and local employees (Chapter 15 
of title 5, U.S. Code). Additionally, it authorizes the Special Counsel 
to investigate to ascertain whether information that should have been 
disclosed under the Freedom of Information Act has been withheld 
bv a Federal official in a capricious or arbitrary manner, under 5 U.S.C. 
552(a)(4) (F).
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Subsection (c) authorizes the Special Counsel to investigate, pur
suant to 5 TJ.S.C. 1303, allegations of personnel practices which are 
prohibited by law or regulation. The initiation of such investigations 
would not be contingent on the receipt of a formal complaint. The 
Special Counsel could investigate on his own initiative based on infor
mation from any source.

Subsection (d) provides that when the Special Counsel determines 
that there are personnel practices prohibited by law or regulation 
which require corrective action, he shall report his finding and rec
ommendations to the Chairman of the Merit Systems Protection Board, 
to the agency affected and to the Office of Personnel Management, and 
may report such findings to the President.

Subsection (e) provides that when he believes disciplinary action 
is warranted, the Special Counsel may prepare charges based on in
vestigations carried out luider this section against employees within 
the jurisdiction of the Board. ^Employee coverage of matters within 
the Special Counsel’s jurisdiction is determined by provisions of the 
pertinent statute or regulation.) Charges with supporting documen
tation are to be presented to the Board, which will determine whether 
the charges will be adjudicated by the Board itself, or by an adminis
trative law judge designated by the Board. In the case of a Presidential 
appointee, the Special Counsel would refer the results of the investi
gation to the President.

Subsections (f) and (g) authorize the Special Counsel to apj)oint 
personnel needed to perform the functions of his offi^ and to issue 
rules and regulations governing the receipt and investigation of mat
ters under this section. The Special Counsel’s regulations must be pub
lished in the Federal Register.

Subsection (h) provides that the Special Counsel shall issue no ad
visory opinions.

PAKT m. FEDERAL lABOR RELATIONS ATJTHORITT

Section 301. Estahlishment o f the Federal Labor Relations Authority
Subsection (a) of this section establishes the Federal Labor Rela

tions Authority as an independent establishment in the executive 
branch; provides that the Authority be composed of three members, 
one of whom shall be the chairman, and not more than two of whom 
shall be members of the same political party; provides that members 
of the Authority are to hold no other office or position, except where 
provided by law or by the President.

Subsection (b) of this section provides that members of the Author
ity be appointed by the President, by and with the advice and consent 
of the Senate; provides that members of the Authority be compensated 
at the rate for Level IV of the Executive Schedule; provides that the 
President designate one member of the Authority to serve as Chair
man ; and provides that the chairman be compensated at the rate of 
Level III of the Executive Schedule.

Subsection (c) of this section provides for staggered terms of four 
years for members of the Authority, with the initial members being 
appointed for 2 and 3 years and the Chairman for 4 years, and provides 
that an individual chosen to fill a vacancy shall be appointed for the 
unexpired term of the member he replace.
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Subsection (d) of this section provides that the Authority shall 
make an annual report to the President for transmittal to the Congress.
Section 302. Establishment o f the General Counsel o f the Avihority 

This section establishes a General Counsel for the Authority. It 
provides that the General Counsel shall be appointed by the President 
by and with the advice and consent of the Senate for a term of 4 
years and provides that he shall be compensated at the rate set for 
Level V of the Executive Schedule. This section provides further that 
the General Counsel shall perform duties as prescribed by the Author
ity, including but not limited to the duty of determining and present
ing the facts lequired by the Authority to decide unfair labor practice 
complaints.
Section 303. The Federal Service Impasses Panel

This section transfers the existing Federal Service Impasses Panel 
to the Authority and provides for its continuance as a distinct orga
nizational entity within the Authority.
Section 30Jf.. Functions

This section transfers, subject to the provisions of section 306, to 
the Authority; the functions of the Federal Labor Council under 
Executive Order 11491, as amended; the functions of the Civil Service 
Commission under sections 4(a) and 6(e) of Executive Order 11491, 
as amended; the functions of the Assistant Secretary of Labor for 
Labor Management Relations under Executive Order 11491, as amend
ed, except for those functions related to alleged violations of the 
standards of conduct for labor organizations under section 6(a) (4) 
of that Executive Order; and to the panel, the functions and authori
ties of the Federal Service Impasses Panel under Executive Ordei 
11491, as amended.
Section 305. Authority decisions 

This section provides that the decisions of the Authority on any 
matter within its jurisdiction shall be final and not subject to judicial 
review.
Section 306. Other provisions 

This section provides that, imless and until they are modified, re
vised, or revoked, all policies, regulations, and procedures established, 
and decisions issued, under Executive Order 11491, as amended, shall 
remain in full force and effect. This section reserves to the President 
the power to modify the functions transferred to the Authority and 
the Impasses Panel pursuant to Section 304 of this Plan.
Section 307. Savings provision

This section provides that all matters which relate to functions 
transferred by Section 304 to the Authority, which are pending on the 
effective date of the plan before the Federal Labor Eelations Council, 
the Vice Cliainnan of the Civil Service Commission, or the Assistant 
Secretary for Labor-Managament Relations shall continue before the 
Authority under its rules and procedures. All matters pending before 
the Federal Service Impasses Panel shall continue before the Panel 
under its rules and procedures.

s. Kept. 95-1049------- 2
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PAKT IV. GENERAL PROVISIONS

Section 401. Incidental transfers
Section 401 provides for the transfer of personnel, property, rec

ords, unexpended balances of appropriations, allocations and other 
funds employed, used, held, available or to be made available in con
nection with the functions transferred under this plan to the appro
priate agency or component thereof at such time as the Director of the 
Office of Management and Budget shall determine. No unexpended 
balances transferred may be used, however, for purposes other than 
those for which the appropriation was ori^nally made. The Dir^tor 
of the Office of Management and Budget is authorized to terminate 
the affairs of any agency abolished by this Plan and to take such fur
ther measures as may be needed to effectuate the purposes of the plan.
Sectictn 402. Interim officers

Section 402 authorizes the President to appoint employees in the 
executive branch at the time of the reorganization to act as Director 
and Deputy Director of the Office of Personnel Management, as Spe
cial Counsel, as Chairman and members of the Federal Labor Rela
tions Authority, as Chairman and members of the Federal Service 
Impasses Panel and as General Counsel of the Authority, until those 
offices are filled under the provisions of this plan or by recess appoint
ment. The intent is to carry over the existing Federal Service Impasses 
Panel into the new Federal Labor Relations Authority. In addition, 
the President would be entitled to authorize that these officials be 
compensated in accordance with the salaries specified for the offices 
mentioned above, in lieu of other compensation from the United 
States. The redesignation of the Civil Service Commission as the Merit 
Systems Protection Board in no way alters or interferes with the in
cumbency or term of office of the dulĵ  appointed chairman, vice-chair
man, or member of the Civil Service Commission who becomes by 
virtue of this plan, chairman, vice-chairman, or member of the Board.
Section 1,03. Effective date

This section provides that the Plan shall take effect at such time or 
times, on or before January 1, 1979, as the President shall specify, 
but not sooner than the earliest date allowable under section 906 of 
title 5, United States Code.

MiNORmr V iew s o f  Mr. IVfATHiAS an d  Mr. S tev en s

We strongly favor civil service reform as a further means of improv
ing the operations of government. However, we are deeply troubled 
by the committee’s premature action on the reorganization plan. This 
plan should not be adopted until some version of S. 2640 is enacted 
into law. The President’s plan is an integral part of his comprehensive 
reform package. It is inextricably intertwined with S. 2640, one of 
the most complex bills landing beforê  this Congress. We can dte 
several examples of these interrelationships.

The plan creates an Office of Personnel Management (OPM) that 
assumes most of the functions and powers of the present bipartisan 
Civil Service Commission. The D ire^r of OPM would have the 
responsibility to assure compliance with the Civil Service laws and

10
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regulartions. This one person will have enormous power and aiithority 
to affect the quality of the civil service.

The fundament^ purpose of the Civil Service Act of 1883 was to 
preclude federal offices “ from being used as reservoirs of political 
patronage or ordinary appliances of party power”. Accordingly, the 
proponents of the merit STOtem established the three-member, bi
partisan Civil Service Commission. They were confident that an orga
nization independent of political influences would be in the interest 
of the country and for the good of all.

This committee has insui-ed that S. 2640 contains many vital safe
guards against the possibilities for the Director’s use of this power for 
pei'sonal or political faTOritism. Now tihe Congress needs to oai'efully 
consider the legislation to determine whether the safeguards in the 
bill deal adeq̂ uately with the added risks of the transfer of authority.

Additionally, sihould tlie plan go into effect prior to enactment of 
the lemslation, there would be no merit principles in the law, and no 
prohibited pei’sonnel practices detailed. The skeletal structure would 
be there with none of the building blocks.

Finally, we know that the House Post Office and Civil Service Com
mittee included Hatch Act reform provisions in its version of the legis
lation. If the provisions of this reform package axe combined with 
Hatdi Act reform, we will see the end of American government as we 
know it today. This action by the House committee raises the real pos
sibility that we will see an impasse with this legislation. It would be 
irresponsible of this Congress to allow this Reorganization Plan to go 
into effect without first w'orMng its wiU on the bill. We are certain t l^  
enactment of any civil service reform legislation during this session 
will be a long and torturous process.

Senator Stevens and I introduced a Eesolution of Disapproval 
(S. Ees. 462) this past May. It reflects our belief that it is inappro
priate to allow the reorganization plan to go into effect until the Con
gress is much farther along in reaching decisions on the bill.

11
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HOUSE OF EEPRESENTATIVES R eport
No. 95-1717

CIVIL SERVICE REFORM ACT OF 1978

OcTOBKE 5, 1978.—Ordered to be printed

Mr. TJdall, from the committee of conference, 
submitted the following

CONFERENCE REPORT
[To accompany S. 2640]

The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the House to the bill (S. 2640) to reform 
the civil service laws, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses as 
follows:

That the Senate recede from its disagreement to the amendment of 
the House to the text of the bill and agree to the same with an amend
ment as follows:

In lieu of the matter proposed to be inserted by the House amend
ment, insert the following:

SHORT TITLE

S e c t io n  1. This A ct may he cited as the ^̂ Givil Service Reform, Act 
of 1978»

TABLE OF CONTENTS

S ec. 2 . The table o f contents is as follow s:
Sec. 1. Short title.
Sec. 2. TaJ)le of contents.
See. S. Findings and statement of purpose.

TITLE I—MERIT SYSTEM PRINCIPLES
See. 101. Merit system principles; prohibited personnel practices.
TITLE II—CIVIL SERVICE FUNCTIONS; PERFORMANCE APPRAISAL;

ADVERSE ACTIONS
Sec. 201. Offlce of Personnel Management.
Sec. 202. Merit Systems Protection Board and Special Counsel.
Sec. 20S. Performance appraisals.
Sec. 20k. Advise actions.
S&B. &05. Appeals.
Sec. 206. Technical and conforming amendments.
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TITLE III—STAFFING 
Sec. SOI. Volunteer services.
Sec. 302. Interpreting assistance for deaf etnployees.
Sec. 303. Probationary period.
Sec. 304. Training.
Sec. 305. Travel, transportation, and suhsistence.
Sec. 306. Retirement.
Sec. 301. Veterans and preference cligihles.
Sec. 308. \Du4il pay for retired members of the uniformed services.
Sec. 309. Civil service employment information.
Sec. 310. Minority recruitment program.
Sec. 311. Temporary employment limitation.

TITLE IV—SENIOR EXECUTIVE SERVICE
Sec. 401. General provisions.
Sec. 402. Authority for employment.
Sec. 403. Examination, certification, and appointment.
Sec. 404- Retention preference.
Sec. 405. Performance rating.
Sec. 4O6. Awarding of ranks.
Sec. 407. Pay rates a/nd systems.
Sec. 4O8. Pay administration.
Sec. 409. Travel, transportation, and subsistence.
Sec. 410. Leave.
Sec. 411. Disciplinary actions.
Sec. 41 -̂ Retirement.
Sec. 413. Conversion to the Senior Executive Service.
Sec. 414- Limitations on executive positions.
Sec. 415. Effective date; congressional revievo.

TITLE V—MERIT PAY
Sec. 501. Pay for performance.
Sec. 502. Incentive awards amendm^ts.
Sec. 503. Conforming and technical amendments.
Sec. 504. Effective date.

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER PROGRAMS
Sec. 601. Research programs and demonstration projects.
Sec. 602. Intergovernmental Personnel Act amendments.
Sec. 603. Amendments to the mobility program.

TITLE VII—FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS
Sec. 701. Federal service labor-management relations.
Sec. 702. Backpay in case of unfair labor practices and grievances.
Sec. 703. Technical and conforming amendments.
Sec. 704‘ Miscellaneous provisions.

TITLE VIII—GRADE AND PAY RETENTION 
Sec. 801. Grade and pay retention.

TITLE IX —MISCELLANEOUS
Sec. 901. Study on decentralization of governmental functions.
Sec. 902. Savings provisions.
Sec. 903. Authorization of appropriations.
Sec. 904- Powers of President unaffected except by express provisions.
Sec. 905. Reorganization ploM.
Sec. 906. Technical and conforming amendments.
Sec. 907. Effective date.
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JOINT EXPLANATORY STATEMENT OF THE COMMIT
TEE ON CONFERENCE

The managers on the part of the Senate and the House at the con
ference on the disagreeing votes of the two Houses on the amendment 
of the libu^ to the bill (S. 2640), The Civil Service Reform Act of 
1978, submit the following joint statement to the House and the Sen
ate in explanation of the effect of the major actions agreed upon by 
the managers and recommended in the accompanying report:

F indings  and  S tatem en t  of P urpose

The conference substitute in section 3 combines the findings and 
purposes of both the Senate bill and the House amendment. It adopts 
the Senate language which states as one of the policies of the United 
States that the right of Federal employees to organize and bar^in 
collectively, and participate through labor organizations in decisions 
which affect them, with full regard for the public interest and the ef
fectual conduct of public business, should be specifically recognized 
ia statute. A provision in the House amendment was modified to pro
vide that research programs and demonstration projects will be sub
ject to congressional oversight.

TITLE I
E xclusions prom  C overage of th e  M erit S ystem  P rinciples a n d ' 

P rojbobited P ersonnel P ractices

The Senate bill applies the merit system principles and proWbited 
personnel practices to an executive agency; (B) the Administra
tive Office of the U.S. Courts; and (C) the Government Printing Of
fice. The Senate bill excludes from coverage (A) a Government cor-, 
poration; (B) the Federal Bureau of Investigation, the Defense In
telligence Agency, the National Security Agency, certain positions in 
the Drug Enforcement Administration, and, as determined by the 
President, an executive agency or unit thereor whose principal fimc- 
tion is the conduct of foreign intelligence or counterintelligen^ activi
ties; (C) the General Accounting Office; and (D) any position ex
cluded by the President based upon determination by him that it is 
necessary or warranted by conditions of good administration or be
cause of its confidential, policymaking, policy-determining or policy- 
advocating character.

The House excludes only the U.S. Postal Service, the Postal Rate 
Commission and a limited number of Legislative Branch agencies 
from merit system principles. The House amendmpt excludes from 
coverage of the prohibited personnel practice (i) a Government 
corporation; (ii) the Central Intelligency Agency, the Defense Intelli
gence Agency, the National Security Agency, or any executive agency

(127)
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or unit thereof designated by the President which conducts foreign 
intelligence or counterintelligence activities. It also excludes from the 
application of proliibited personnel practices an action taken against 
an employee in a position which is excepted from the competitive serv
ice because of its confidential, policy-determining or policy-advocat
ing character. Although the House amendment does not exclude the 
FBI from coverage of the prohibited personnel practices, it provides 
that functions of the Special Counsel relating to the enforcement of the 
section with respect to the Bureau must be carried out by the President 
or his designee. It also provides that disclosure described in section 
2302(b)(3)(A) (disclosures of Government wrongdoing) shall 
made to the Attorney General or his designee. The Attorney General is 
required to issue rule® and regulations to protect employees ajid appli
cants for employment in the FBI from taking or failure to take any 
personnel action as a reprisal for such disclosure.

The conference substitute in section 2301 adopts the House provi
sions concerning the application of merit system principles. Unless a 
law, rule or regulation implementing or directly concerning the prin
ciples is violated (as under section 2302(b) (11)), the principles them
selves may not be made the basis of a legal action by an employee or 
agency.

The conference substitute in section 2302 adopts the Senate approach 
to exclusions from the prohibited personnel practic^ with some modi
fications. The Drug Enforcement Agency and Foreign Service officers 
are not excluded from coverage of the prohibited personnel practices. 
In developing procedures under this bill for the consideration of 
alleged prohibited personnel practices and adverse action appeals, 
involving Foreign Service personnel, efforts should be made to achieve 
maximum compatibility with the Foreign Senace Act, and to avoid 
either duplication or fragmentation of remedies. It is the committee’s 
intent that full effect should be given to the laws applicable to Fed
eral employees generally and also to those dealing specifically with the 
Foreign Service.

The conference substitute excludes the FBI from coverage of the 
proliibited personnel practices, except that matters pertaining to pro
tection against reprisals for disclosure of certain information de
scribed in section 2302(b) (8) would be processed under special proce
dures similar to those provided in the House bill. The President, rather 
than the Special Counsel and the Merit Board, would have responsibil
ity for enforcing this provision with respect to the FBI under section 
2303.

A dm inistration  of th e  M erit S ystem  P rincipliis

The Senate bill authorizes the President, pursuant to his authority 
under this title, to take such actions, including the issuance of such 
rules, regulations, and directives as necessary to assure that person
nel management in the agencies covered by the section is based on and 
embodies the merit system principles.

The House amendment contains a similar authorization for the 
President to take actions, including the issuance of rules, regulations, 
or directives to carry out the merit system principles. Since the House
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amendment contains no exclusions from coverage of the merit system 
principles, the President’s authority to administer the provision is 
broader than the Senate version.

The conference substitute in section 2301 (c) provides that in admin
istering the provisions of this chapter the President shall have the same 
authority as contained in the Senate bill to take action to insure that 
personnel management is based on and embodies the merit system prin
ciples. Witli respect to any entity in the executive branch which is ex
cluded under section 2302, the head of that entity must, pursuant to 
authority otherwise available, and subject to the inherent executive 
power of the President, take action which is consistent with the pro
visions of this title and which the agency head determines is necessary 
to insure that peraonnel mana^ment in that entity is based on and 
embodies the merit system principles.

C onten t  op t h e  P rinciples

One of the merit system principles listed in the Senate bill is that 
equal pay should be provided for work of equal value . . . with ap
propriate consideration of both national and local rates paid by non- 
Federal employers. The House amendment contains a similar prin
ciple but specifies that consideration should be of both national and 
local rates paid by “private sector” employers.

The conference sub^itute in section 2301(b) (3) adopts the House 
lan^age. This wording makes clear that this act is not intended to 
change law concerning the appropriate employers surveyed in deter
mining comparability pay for Federal employees.

The conference sul»titute in section 2301 (b) (9) also adopts a modi
fied House provision which says that employees should be protected 
against reprisal for lawful disclosure of certain kinds of information. 
The term “lawful disclosure” refers to the kinds of information listed 
in section 2302(b) (8) of the title.

P ersonnel A ctions

The Senate bill’s definition of personnel action is similar to the 
House amendment with respect to most provisions. The Senate bill, 
however, refers to any other substantial change in duties that are 
inconsistent with an employee’s salary or grade level. The House 
wording refers to a change which “may reasonably be expected to 
result in a reduction in pay or grade.”

The conference substitute in section 2302(a) (2) (x) is the same as 
the Senate bill. By adopting this wording, the conferees have no in
tention of returning to or restoring the concept of reduction in rank. 
To be covered under this provision a personnel action must be signifi
cant, but it need not be expected to result in a reduction in pay or 
grade. It must also be inconsistent with an employee’s salary or grade, 
level. Thus, for example, if an individual is currently employed and 
assigned duties or responsibilities consistent with the individuaPs pro
fessional training or qualifications for the job, it would constitute a 
personnel action if the individual were detailed, transferred, or re
assigned so that the employee’s new overall duties or responsibilities
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were inconsistent with the individual’s professional training or quali
fications. Or, if an individual holding decisionmaldng responsibilities 
or supervisory authority found that such respo^ibilities or authority 
were reduced so that the employee’s responsibilities were inconsistent 
with his or her salary or grade level, such an action coiild constitute 
a personnel action within the meaning of this subsection.

This is not intended to interfere with management’s authority to 
assign individuals in accordance with available work, the priorities 
of the agency, and the needs of the agency for individuals with par
ticular skills or to establish suj^rvisory relatior^hips. Moreover, it is 
the overall nature of the individual’s responsibilities and duties that 
is the critical factor. The mere fact that a particular aspect of an 
individual’s job assi^iment has been changed would not constitute 
a personnel action, without some showing that there has been a sig
nificant impact as described above on the overall nature or quality of 
his responsibilities or duties. If, for example, an employee working on 
a particular agency rulemaking proceeding is assigned comparable 
responsibilities with respect to a different rulemaking proceeding, that 
new assignment would not constitute a personnel action.

R ep risa ls  f o r  DiscLostiKE op In fo r m a t io n

The Senate bill provides that it is a prohibited personnel practice to 
take or fail to take a personnel action as a reprisal for disclosure of cer
tain information if such disclosure is not specifically prohibited by 
statute or Executive Order 11652, or any related amendments thereto. 
Among the kinds of information described in the Senate bill is infor
mation which the employee reasonably believes evidences a gross waste 
of funds.

The House provision refers to a waste of funds, not “gross” waste. It 
also provides that an employee would not be protected against reprisal 
for a disclosure of information if such disclosure is specifically pro
hibited by law or if such information is specifically required by Execu
tive order to be kept secret in the interest of national defense or the 
conduct of foreign affairs. The House amendment also makes it a pro
hibited personnel practice to take a reprisal action against an employee 
or applicant for disclosure of certain information to the Special Coun
sel of the Merit Systems Protection Board or the Inspector General of 
an agency or another employee designated by the Board to receive such 
information.

The conference substitute in section 2302(b) (8) adopts the Senate 
provision concerning gross waste. It adopts the House provision con
cerning disclosures not specifically prohibited by law in the interest of 
national defense or the conduct of foreign affairs. The reference to dis
closures specifically prohibited by law is meant to refer to statutory 
law and court interpretations of those statutes. It does not refer to 
agency rules and regulations.

The conference report also adopts the House provision concerning 
reprisals for disclosure to the Special Counsel, an Inspector Greneral of 
an agency, or another employee of an agency designated by the head 
of the agency to receive information outnned in the conference report.
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C onduct U nrelated to J ob P erformance

The Senate bill contains no express provision concerning nonper
formance related conduct of an employee or applicant.

The House amendment specifies that it is a prohibited personnel 
practice to discriminate for or against any employee or applicant on 
the basis of conduct which does not adversely affect the performance of 
the employee or applicant or the performance of others. The bill also 
provides, though, that nothing, in the paragraph shall prohibit an 
agency from taking into account any conviction of the employee or 
applicant for any crime of violence or moral turpitude when deter
mining suitability or fitness.

The conference report in section 2302(b) (10) adopts the House 
provision modified so that conviction of a crime may be taken into ac
count when determining fitness or suitability of an employee or appli
cant. This provision is not meant as an encouragement to take convic
tion of a crime into account when determining the suitability or fitness 
of aji employee or applicant for employment. Nor is it to be inferred 
that conviction of a crime is meant to disqualify an employee or an 
applicant from employment. The conferees intend that only conduct 
of the employee or applicant that is related to the duties to be as
signed to an employee or applicant or to the employee’s or applicant’s 
performance or the performance of others may be taken into consider
ation in determining that employee’s suitability or fitness. Conviction 
of a crime which has no bearing on the duties to be assigned to an em
ployee or applicant or on the employee’s or applicant’s performance or 
the performance of others may not be the basis for discrimination for 
or against an employee or applicant.

V iolation  of L a w , R u le  or R eguiatton I m plem enting  M erit
S tstem  P rinciples

The Senate bill makes it a prohibited personnel practice to take a
Te, or regulation implement- 
es in section 2301.

personnel action in violation of a law, ru 
ing or relating to the merit system princip

The House amendment contains no comparable provision.
The conference substitute in section 2302(b) (11) adopts the Senate 

provision modified so that the law, rule, or regulation must “directly 
concern,” a merit system principle in order to be actionable as a pro
hibited personnel practice. This provision would make unlawful the 
violation of a law, rule, or regulation implementing or directly con
cerning the merit system principles but which do not fall within the 
first 10 categories of prohibited personnel practices. Such actions may 
lead to appropriate discipline. For example, should a supervisor take 
action against an employee or applicant without regard for the indi
vidual’s privacy or constitutional rights, such an action could result 
in dismissal, fine, reprimand, or other discipline for the supervisor.

D isclosure of I nformation  to C ongress

The Senate bill provides that this section of the bill shall not be 
construed to authorize the withholding of information from Congress
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or the taking of any personnel action against an employee who dis
closes information to Congress.

The House amendment has no comparable provision.
The conference substitute in 2302 adopts the Senate provision. The 

provision is intended to make clear that by placin;» limitations on the 
kinds of information any employee may publicly disclose without suf
fering reprisal, there is no intent to limit the information an employee 
may provide to Congress or to authorize reprisal against an employee 
for providing information to Congress. For example, 18 TJ.S.C. 1905 
prohibits public disclosure of information involving trade secrets. That 
statute does not apply to transmittal of such information by an agency 
to Congress. Section 2302(b) (8) of this act would not protect an em
ployee against reprisal for public disclosure of such statutorily pro
tected information, but it is not to be inferred that an employee is simi
larly improtected if such disclosure is made to the appropriate unit of 
the Congress. Neither title I nor any other provision of the act should 
be construed as limiting in any way the rights of employees to com
municate with or testify before Congress.

TITLE II

T erm  of th e  D irector of th e  O ffice of P ersonnel M anagem ent

The Senate bill provides that the Director of the Office shall have 
a 4-year term coterminous with that of the President, and that the 
Director may be removed only for inefficiency, neglect of duty, or mal
feasance in office.

The conference substitute deletes the limitation on the President’s 
removal power contained in the Senate bill, making the Director re
movable at the will of the President. In order to provide the Direc
tor with a measure of independence from the President in perform
ing his duties, though, the conference substitute provides that the 
Director have a 4-year term, and deletes the Senate requirement that 
the term be coterminous with that of the President.

Senate  C onfirm ation  of C h a ir m a n  of th e  MSPB
The Senate bill requires confirmation of the Chairman of the Merit 

Systems Protection Board as chairman of the Board. The House 
amendment has no comparable provision.

The conference substitute in section 1203 adopts the Senate provision. 
This would mean that a sitting member of the Board who is nomi
nated for the chairmanship must be confirmed by the Senate for that 
position. If the President appoints a person who is not serving on the 
Board to the chairmanship, that person could be confirmed simultane
ously as both Chairman and a member of the Board.

stays of agency personnel actions

The Senate bill specifies procedures for the MSPB to issue tem
porary and peiroanent stays of agency personnel actions involving 
Hatch Act reprisals, reprisals against whistleblowers, or reprisals for 
the exercise of appeal rights. It authorizes the Special Counsel to peti

132



801

tion the Merit Systems Protection Board for a stay of such personnel 
actions.

The House amendment alloAvs the Special Counsel to order a stay 
of up to 30 days of any prohibited personnel practice. The MSPB 
may extend the Special Counsel’s stay teyond 30 days.

The conference substitute in section 1208 adopts the Senate approach 
tha,t the Board, as a quasi-judicial body, is the appropriate authority 
to issue the stay. The conference substitute provides that the Board 
give great deference to the recommendation of the Special Counsel 
that a stay is needed. The substitute adopts the House provision mak
ing the stay procedure available for all prohibited personnel prac
tices, not just the three instances cited in the Senate bill. The confer
ence substitute also requires that if the Board does not act upon the 
Special Counsel’s request for a stay within 3 daĵ s of that request, 
the stay will automatically go into effect at the expiration of the 3-day 
period. That stay, however, could last no longer than 15 calendar days.

A PP O IN TM E N T OP PERSONNEL B Y  T H E  MSPB AN D SPECIAL COUNSEL

The Senate bill authorizes the Chairman of the Board and the Spe
cial Counsel to appoint personnel. It provides that an appointment 
to a confidential, policy-determining, policy-advocating or policymak
ing position, or to a position in the Senior Executive Service, must 
comply with the provisions of this title, except that the appointment 
shall not be subject to the approval or supervision of OPM or the 
Executive Office of the President. The House amendment contains 
no comparable provisions.

The conference substitute in sections 1205(j) and 1206(j) adopts 
a modified Senate approach. It provides that with certain exceptions, 
dealing with qualifications of employees, the appointments would not 
be subject to the approval or supervision of 0PM or the Executive 
Office of the President. The purpose of these provisions is to prevent 
“political clearance” of appointments to the independent Merit Board 
and Office of the Special Counsel. The conferees believe that it would 
be inappropriate for any unit of the White House or the Office of 
Personnel Management to screen such candidates. The individuals 
appointed to these positions, though, must have the qualifications and 
meet the standards specified elsewhere in this title.

ANNT7AL REPORT OF T H E  M ERIT SYSTEM S PROTECTION BOARD

The Senate requires the Board to submit an annual report to the 
President and Congress on its activities which must include a descrip
tion of significant actions taken by the Board to carry out ite fimctions. 
The report must also review the activities of 0PM, including whether 
or not the actions of OMP are in accord with merit system principles.

The conference substitute in section 1209 adopts the Senate provi
sion, but provides that the Board need only report on those 0PM 
activities it decides are “significant.” It is expected that the Board will 
conduct an evaluation and review of the si^ificant activities of the 
0PM but it should not, in connection with the annual report, conduct 
an investigation into all internal operations of 0PM and its em
ployees.
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Special C ounsel I nvestigation  of P rohibited P ersonnel
P ractices

The Senate bill provides that if the Special Counsel determines 
that there are prohibited personnel practices that require corrective 
action, the Special Counsel must report his findings to the MSPB and 
the 0PM and may report the findings to the President. The Special 
Counsel may include in the report suggestions as to what corrective 
action should be taken, but the final decision on corrective action would 
be made by the agency involved.

The House amendment is similar to the Senate bill except that the 
Merit Systems Protection Board, rather than the agency involved, 
would make the final decision concerning what corrective action is 
to be taken.

The conference substitute in section 1206(d) requires the Special 
Counsel to report his determination, along with any recommenda
tions concerning corrective action, to the head of the agencjr involved. 
If the agency has not taken the recommended corrective action within 
a reasonable period, the Special Counsel may request the Board to con
sider the matter. It is expected that the Special Counsel and the agen
cies involved will, whenever practicable, resolve questions concerning 
proper corrective action without resorting to the Merit Systems Pro
tection Board. If the matter is presented to the MSPB, however, the 
Board will make the final decision concerning the corrective action 
to be taken.

S pecial C ounsel T erm ination  of a n  I nvestigation

The conference substitute in section 1206(a) (1) adopts the House 
provision which requires the Special Counsel to notify a person when 
the Special Counsel terminates an investigation based on that person’s 
allegation. The notification is required as a matter of courtesy to the 
person who goes to the Special Counsel with an allegation. The noti
fication and the reasons for termination of the investigation, however, 
need not be detailed. The Special Counsel has complete discretion to 
decide what form the notice should take. All that this provision re
quires is a brief notification of and of the summary reasons for the 
termination of the Special Counsel’s investigation.

I nvestigation of E mployee C om plaints of I llbgalitt  of
I mpropriety

Both the Senate bill and the House amendment contain provisions 
for Special Counsel receipt of information which concerns alleged 
illegal or improper agency activity.

A. Special Counsel action within 15 days after receiving informa
tion:

The Senate bill requires only that the Special Counsel promptly 
transmit the information to the agency concerned. There is no 
requirement that the Special Counsel determine the validity or 
otherwise review the information.

The House amendment requires the Special Counsel to deter
mine whether the information “warrants” an investigation by the 
agency concerned. There is no requirement that all information be 
promptly transmitted to the agency concerned.
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The conference substitute in section 1206(b) requires the Spe
cial Counsel to promptly transmit all information to the agency 
concerned. During the 15 days the Special Counsel is to conduct 
such review of the information as he deems practicable, and to 
determine whether he will require an investigation.

B. Standard for referring the information for agency investigation:
Under the Senate bill the Special Counsel determines whether 

there is a ‘‘substantial likelihood” that the information discloses 
illegal or improper agency activity.

Under the House bill the Special Counsel determines whether 
the information “warrants” an agency investigation.

The conference substitute in section 1206(b) adopts the “sub
stantial likelihood” standard contained in the Senate bill,

C. Discretion of Special Counsel in requiring an agency investi
gation :

If the Special ^unsel finds “substantial likelihood,” he may re- 
(mire an agency investigation under the Senate bill. It intended 
tnat the Special Counsel require an investigation only of the more 
serious matters.

Under the House bill if the Special Counsel determines infor
mation “warrants” an investigation, he shall require an agency 
investigation.

The conference substitute adopts the Senate language.
D. Special Counsel review of agency reports:

1. The Senate bill does not require that the Special Counsel re
view the agency report. Copies of the report are required to be 
transmitted to the Confess, the President, and the Special Coun
sel. The reports are available to the public (there is an exception 
for classified information).

The House amendment requires the Special Counsel to review 
the report and determine whether: (a) findings of the agency head 
are reasonable; (b) the agency’s investigation was complete and 
unbiased; and (c) the corrective action taken or planned is 
sufficient.

Under the conference substitute copies of the report will go to 
th.6 Congress, the President, and the Special Counsel. The Special 
Counsel is required to review the report to determine whether:
(a) it contains the s^^ific information required by the act; and
(b) whether the findings of the agency head appear reasonable. 
The Special Counsel may transmit his determinations to the Con
gress and President include such findings in the public report 
specified in a later provision of the bill. The Special Coun^l’s au
thority to report the agency’s action to an employee or to include 
such information in a public report only extends to noncriminal 
matters. The Special Counsel should use his discretion in deter
mining whether the names of individuals should be made publicly 
available or transmitted to the employee.

E. Source! of information which may trigger investigation:
Under the Senate bill only information from present or past 

employees or api>licants for employment in the agency involved 
may trigger an investigation.

Under the House amendment infoimation from any employee 
or applicant may trigger an investigation.
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The conference substitute merges the two provisions so that in
formation from present or past employees or applicants in the 
agency involved, plus information from other employees which 
was obtained during the performance of those emploj êes’ duties 
and responsibilities may trigger an investigation. It is expected 
that the Special Counsel will inform the employee or applicant 
of the action taken by the Special Counsel and the agency involved 
concerning the individual’s disclosure of information.

S p e c i a l  C o u n s e l  I n v e s t i g a t i o n s  o p  a  P a i t b r n  o f  P e o h ib it e id
P r a o t io e s

The Senate bill provides that if the Special Counsel believes that 
there is a pattern of prohibited personnel practices by any agency or 
employee and such practices involve matters which are not otherwise 
appealable to the Board under section 7701, the Special Counsel may 
seek corrective action by filing a written complaint wtih the Board. 
For example, there may be hiring or promotion practices which violate 
merit system principles but which may not give rise to an appealable 
action under this title. Similarly, competitive examinations may be 
administered in such a way as to constitute a violation of section 2302. 
Under this paragraph, the Special Counsel would have authority to 
seek corrective action, and the Board is empowered to order such cor
rective action as it finds necessary.

The House amendment contains no comparable provision.
The conference substitute in section 1206(h) adopts the Senate pro

vision. By adopting this provision, the conferees do not intend to di
vest the Civil Service Commission’s Bureau of Personnel Management 
Evaluation or its successor unit in the Office of Personnel Manage
ment of its present functions including its authority to order corrective 
actions. The Senate bill makes it a prohibited personnel practice to 
grant any preference or advantage not authorized by law, rule, or reg
ulation to any person for the purpose of improving or injuring the 
prospects of any particular individual or “category of individuals.” 
The substitute omits this phase but it is expected that a pattern of 
activities disadvantaging a category of individuals would be action
able under this subsection.

S p e c i a l  C o u n s e l  I n v e s t i g a t i o n s  o f  A r b i t r a r y  a n d  C a p r ic io u s  
W i t h h o l d i n g  o f  I n f o r m a t i o n

The Senate bill authorizes the Special Counsel to conduct an investi
gation of any alleged prohibited practice which consists of an arbi
trary or capricious withholding of information prohibited under sec
tion 552 of this title.

Tlie House amendment is similar to the Senate bill but adds the pro
viso that the Special Counsel may not investigate under ths subsec
tion any withholding of foreign intelligence or counterintelligence 
information the disclosure of which is specifically prohibited by law 
or Executive order.

The conference substitute in section 1206(e) adopts the House 
amendment. This provision retains the status quo regarding the au
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thority of an outside agency (currently the Civil Service Commission; 
the Special Counsel under this Act) to investigate withholdings of 
national security infonnation. The status quo is to be maintained with 
respect to investigations of arbitrary or capricious withholding of 
other kinds of information as well; this provision is not intended to 
require that an administrative or court decision be rendered concern
ing withholding of information before the Special Counsel may in
vestigate allegations of such a prohibited practice.

S p e c i a l  C o x tn se l  D is c l o s u r e  o f  E m p l o y e e s ’ I d e n t i t y

The Senate bill prohibits the Special Counsel from disclosing the 
identity of an employee or applicant who provides information about 
certain prohibited personnel practices or government wrongdoing, un
less the Special Counsel determines that disclosure is “unavoidable.” 
The comparable provision in the House amendment permits disclosure 
of the employee’s identity only if it is “necessary to effectively carry 
out the investigation” initiated by the employee.

The conference substitute in section 1206(b) permits the Special 
Counsel to disclose the identity of an employee who provides certain 
information to the Special Counsel only if such disclosure is necessary 
to carry out the Special Counsel’s functions. Although the rule is non
disclosure, this provision would allow the Special Counsel to exercise 
his discretion concerning when the employee or applicant’s name might 
be disclosed. Thus, a major investigation might not be aborted solely 
to avoid disclosing the employee or applicant’s name. At the same time, 
protection of employees is a primary function of the Special Counsel. 
It is expected that the Special Counsel will give great weight to this 
function in deciding whether it is necessary to permit disclosure of the 
employee or applicant’s name. The fact that the Special Counsel finds 
it necessary to disclose the identity of an employee in no way relieves 
the Special Counsel of his obligation to protect the employee from 
reprisals.

A p p e a l s  t o  t h e  M e r i t  S y s t e m s  P r o t e c t io n  B o a r d  

RIGHT TO A h e a r i n g

The Senate bill provides that an employee is entitled to an eviden- 
tiaiy hearing before the Merit Systems Protection Board unless a 
motion for summary decision is granted. A motion for summary deci
sion shall be granted if the presiding officer decides that there are no 
genuine and material issues of fact in dispute. The presMing officer 
niay provide for discovery and oral representation of views, at the 
request of either party, in connection with a summary decision.

The House amendment contains no provision for summary decision. 
It provides that an employee has a right to a hearing before the MSPB 
for which a transcript will be kept and the right to be represented by 
an attorney or other representative.

The conference substitute in section 7701 (a) adopts the House pro
vision so that the employee is entitled to a hearing on appeal to the 
Merit Systems Protection Board. The hearing may be waived by the 
employee.

137



806

ADMINISTRATIVE LAW  JUDGES AND MORE EXPERIENCED APPEALS OFFICERS

The Senate bill provides that, in cases of employee removals on ap
peal before the Merit Systems Protection Board, such cases be as
signed to either an administrative law judge or a senior appeals officer, 
notwithstanding subsection 554(a) (2) of this title.

The House amendment contains no such provision.
The conference substitute in section 7701(b) provides that such re

moval cases be assigned to edtiher an administrative law judge or a 
more experienced appeals officer. This provision reflects the conferee’s 
intent that appeals from removal actions, which involve the most 
serious form of disciplinary action against an employee, be adjudi
cated by the most competent and able presiding officers available. 
Many complaints were heard during consideration of the Civil Service 
Reform Act of a lack of confidence in the ability of many hearing offi
cers. For this reason, it was the preferred position at an early pomt in 
Senate consideration of the legislation that all removal cases be as
signed to administrative law judges.

Because there is only one administrative law judge available within 
the Civil Service Commission, and because of the serious administra
tive problems that would ensue from requiring use of administrative 
law judges in all removal actions, however, the substitute provides 
that where the administrative law jud^e is available and a choice exists 
whereby a removal appeal may be assigned to any one of a number of 
appeals officers, the more experiienced appeals officer be chosen where 
practicable. In this context, experience would involve having heard 
employee removal cases in the past, the seniority of the appeals officer, 
and other similar factors.

BURDEN OF PROOF

The Senate bill puts the burden of proof in cases of alleged em
ployee misconduct on the employing agency. For actions based on 
unacceptable performance, the Senate provides that “the agency shall 
have the initial burden of proof subject to an opportunity for rebuttal 
by the employee,” in establishing its case.

The House amendment places the burden of proof in both miscon
duct and performance cases on the employing agency.

The conference substitute in section 7701 adopts the House 
approach.

S t a n d a r d s  o f  R e v i e w

The Senate bill provides that for actions based upon unacceptable 
performance the agency action will be upheld unless “there is no rea
sonable basis on the record for the agency’s decision.” For actions 
based upon misconduct the standard in the Senate bill is “substantial 
evidence.”

The House amendment provides that both for actions based on un
acceptable performance and upon misconduct the agency’s action shall 
he sustained only if its decision is supported by a preponderance of 
evidence introduced before the MSPB.
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The conference substitute in section 7701 (c) provides that the stand
ard of proof in misconduct cases will be “preponderance of the evi
dence.” The conferees agreed, though, that in performance cases a 
lower standard of proof should be required because of the difficulty of 
proving that an employee’s performance is unacceptable. The con
ference substitute therefore provides that an agency’s decision in per
formance cases shall be upheld if its action is supported by substantial 
evidence in the record before the MSPB. The substantial evidence 
test was adopted both because it is clearly a lower standard than now 
used in performance cases and because it is a generally understood 
term in administrative law.

A p p e a l a b l e  A c t i o n s  i n  W h i c h  A l l e g a t i o n  o f  D i s c r i m i n a t i o n
H a s  B e e n  R a is e d

Both the Senate bill and the House amendment adopt special pro
cedures for resolving appealable actions where an allegation of dis
crimination is rai^d. 'Ihe ^nate bill provides that, whenever an issue 
of discrimination is raised in the course of a hearing before the Board, 
the Board must notify the EECMU and the EEOC has the right to par
ticipate fully in the proceeding. After action by the Board, the EEOC 
has an opportunity to review the decision and revise it. The Board may 
then accept the EEOC’s decision, or issue a new one. Where the two 
agencies are unable to agree, the matter is immediately certified to the 
court of appeals for resolution. Before tlie court of appeals, the exper
tise of both the MSPB and the EEOC is to be given weight in their 
respective areas of jurisdiction. While the matter is pending in the 
court, the EEOC is authorized to grant interim relief to the employee.

The House amendment allows the EEOC to delegate to the MSPB 
authority to make a preliminary determination in an adverse action in 
which discrimination has been raised, but it directs the EEOC to make 
the final determination in such cases. The decision of the EEOC con
stitutes final administrative determination in the matter, and there is 
no further review in the courts, unless the employee decides to appeal.

The conference substitute in section 7702 adopts the Senate approach 
at the administrative level, with some modifications, but it places an 
administrative tribunal, ad hoc in nature, at the apex of the adminis
trative process, rather than depending upon the court of appeals to re
solve conflicts between the two agencies. The conference substitute 
maintains the principle of parity between the MSPB and the EEOC 
and establishes an appropriate balance in regard to the enforcement of 
both the merit system principles of title 5 of the United States Code 
and title VII of the Civil Rights Act of 1964 and other laws prohibit
ing discrimination. At the same time it preserves for EEOC, as pro
posed in Reorganization Plan No. 1 of 1978. authority for issuing gen
eral policy directives implementing title VII of the Civil Righte Act. 
This preserves an important policy role for EEOC which it may in
voke, consistent with the requii'ements of law, regardless of the out
come of a particular case. The conference substitute also protects the 
existing rights of an employee to trial de novo under the Civil Rights 
Act after a final agency action or if there is no administrative decision 
after a specified number of days.
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APPEALS PROCEDURE

This section applies to both employees and ajpplicants. In all mixed 
cases, that is, cases invohdng any action that could be appealed to the 
MSPB and which involve an allegation of discrimination, the MSPB 
Avill hold hearings and issue a decision on both the issue of discrimina
tion and the appealable action. The EEOC will not participate in this 
proceeding. The term “decision” as used throughout this section in
cludes any reimedial order the agency or panel may impose under law.

It is expected that the Board will make adequate training and re
sources available for the training and supervision of these appeals 
officers provided for in section 7702(a) to avoid the possibility of in
adequate preparation for the processing of those appeals matters 
which involve allegations of discrimination.

The decision of the Board shall be final agency action unless the 
employee files a petition with the EEOC to reconsider the case. In the 
case of class actions, the law ^nerally governing the riglit of one or 
more members to appeal an initial decision shall be applicalble in this 
case as well. If the EEOC decides to reconsider the MSPB decision, it 
may remand the case to the Board for further hearing or provide for 
its own supplemental hearing as it deems necessary to suppleanent the 
record. This amends the procedures esta;blished in the Senate bill 
which did not allow the EEOC to take additional evidence. In making 
a new decision, the EEOC must determine that: (1) the MSPB deci
sion constitutes an incorrect interpretation of any law, rule, or regula
tion over which the EEOC has jurisdiction; or (2) the application of 
such, law to the evidence in the riecord is unsupported by such evidence 
as a matter of law.

If the EEOC concurs in the decision of the Board, including the 
remedy ordered by the MSPB, then the decision of the Board shall be 
final agency action in the matter. If the EEOC decision differs from 
the MSPB decision, then the case must be referred back to the MSPB. 
The MSPB may accept the EEOC decision, or if the MSPB deter
mines that the EEOC decision (1) constitutes an incorrect inte^reta- 
tion of any civil service law, rule, or regulation; or (2) the application 
of such law to the evidence in the record is unsupported by such evi
dence, as a matter of law, it may reaffirm its initial decision with such 
revisions as it deems appropriate.

If the Board does not adopt the order of the EEOC, the matter will 
immediately be certified to the special three-member panel. The panel 
will review the entire administrative record of the proceeding, and 
give due deference to the expertise of each agency in reaching a deci
sion. The employee and the agency against whom the complaint was 
filed may appear before the panel in person, or through an attorney or 
other representative. The decision of the special panel will be the final 
agency action in the matter.

Upon application 'by the employee, the EEOC may, as in the Senate 
bill, issue certain interim relief as it determines appropriate, to miti
gate any exceptional hardship the employee might incur. The bill es
tablishes mandatory time limits to govern the maximum length of time 
the employing agency, the MSPB, the EEOC, or the Panel may take
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to resolve the matter at each step in the process. The act makes com
pliance with these deadlines mandatory—not discretionary—in order 
to assure the employee the right to have as expeditious a resolution of 
the matter as possible. The conferees fully expect the agencies to devote 
the resources and planning necessary to assure compliance witli these 
statutory deadlines. The bill imposes a statutory requirement that the 
delays that have been experienced in the past in processing discrimina
tion complaints will be eliminated. Where an agency has not completed 
action by the time required by this statute it shall immediately take all 
necessary steps to rapidly complete action on the matter.

It is not intended that the employing agencies, the Board, the Com
mission, or the special panel would automatically lose jurisdiction for 
failing to meet these time frames. Congress will exercise its oversight 
responsibilities should there be a systematic pattern of any body fail
ing to meet these time frames.

RIGHTS OF EMPLOYEES UNDER CIVIL RIGHTS ACT

The conference substitute fully protects the existing rights of em
ployees to trial de novo under title VII of the Civil Eights Act of 1964 
or other similar laws after a final agency action on the matter. Under 
the act’s provisions, this final agency action must occur within 120 
days after the complaint is first filed. After these 120 days, the em
ployee may appeal to the Board or file a complaint in district court in 
those cases where the agency in violation of the law has not issued a 
final decision. If the employee files an appeal of the agen<  ̂action with 
MSPB, the employee may file a suit in district court any time after 
120 days if the Board has not completed action on the matter by that 
time. Finally, the act gives the employee the right to sue in district 
court 180 days after it petitions EEOC to review the decision of MSPB 
even if the administrative process is not completed by that time, as re
quired by other provisions in the section. Once the employ^ files a pe
tition with EEOC, however, it may not bring an action in district court 
until the end of this 180-day period, or imtil there is final agency action 
on the matter.

There are in all eight different times when the employee may have 
the right to bring suit in Federal district court. They are as follows;

1. 120 days after filing a complaint with the employing agency 
even if the agency has not issued a final decision by that time.

2. 30 days afer the employing agency’s initial decision.
3. 120 days after filing a petition with the MSPB if the MSPB 

has not yet made a decision.
4. 30 days after an MSPB decision. If the employee petitions 

EEOC to review the matter and EEOC denies the petition, the 
30-day period in this case runs from the denial of such a petition
by EEOC. • 1 15. 30 days after the EEOC decision, if EEOC agrees with the
MSPB

6. 30 days after MSPB reconsideration if MSPB agrees with
the EEOC. . .

7. 30 days after the special panel makes a decision.
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8. 180 days after filing a petition with the EEOC for recon
sideration of an MSPB decision, if a final agency decision by 
EEOC, MSPB, or the Panel has not been reached by that time.

If a suit is brought in district court, the rules of equity provide that 
minor procedural irregularities in the administrative process for which 
the employee is responsible should not predetermine the outcome of 
the case.

SPECIAL PANEL

The special panel will be comprised of one member of the EEOC 
designated on an ad hoc basis by the Chairman of the EEOC, one 
member of the MSPB designated on an ad hoc basis by the Chairman of 
the MSPB, and a permanent chairman who will be an individual 
from outside the Government. The members appointed by EEOC and 
MSPB to represent the agency in a particular case must be able to 
represent the views and decision of the majority of the Board or Com
mission in that particular case. The Chairman will be appointed by the 
President with the advice and consent of the Senate to a term of six 
years, and shall be removable only for cause.

The MSPB and the EEOC shall make available to the panel ap
propriate and adequate administrative resources to carry out its re
sponsibilities' under this act. The cost of such services must, to the ex
tent practicable, be shared equally by EEOC and MSPB.

Because it is anticipated that the special panel will not have to be 
convened often, the conferees do not expect that it will need substan
tial resources or administrative support. For instance, the EEOC, be
cause it is larger, could provide a convenient place for the panel 
to meet.

ATTORNEYS' FEES

The Senate bill authorizes attorneys’ fees to be awarded in appeals 
cases by a hearing officer whenever the employee prevails and the officer 
determines that the agency’s action was taken in bad faith or in cases 
where a discrimination under the Civil Eights Amendment of 1964 
has occurred.

The House amendment authorizes attorneys’ fees in any case where 
the officer determines that payment “is warranted” or in a case involv
ing a discrimination under the Civil Eights Amendment of 1964.

The conference substitute (sections 7701(g) and 5596(b)(1)(A) 
(ii)) authorizes attorneys’ fees in cases where employee prevails on 
the merits and the deciding official determines that attorneys’ fees are 
warranted in the interest of justice, including a case involving a pro
hibited personnel practice or where the agency’s action was clearly 
without merit. The reference to these two types of cases is illustrative 
only and does not limit the official from awarding attorneys’ fees in 
other kinds of cases.

J u d i c i a l  E e v i e w  o f  D e c is io n s  o p  t h e  M e r i t  S y s t e m s  P r o t e c t io n
B o a r d

The Senate bill provides that, except for actions filed under the 
antidiscrimination laws, a petition to review a final order or decisioii 
of the Merit Systems Protection Board shall be filed in the U.S. Court 
of Appeals, or in the U.S. Court of Claims.

810

142



811

The House amendment substitutes “United States District Court” 
for the Senate’s “United States Court of Appeals.”

The conference substitute in section 7703(c) adopts the Senate 
provision, incorporating the traditional appellate mechanism for 
reviewing final decisions and orders of Federal administrative 
agencies.

EXECUTIVE PAY LEVEL OF PRESIDENTIAL APPOINTEES

The Senate bill provides the following pay levels for Presidential 
appointees under t his act: Level III—Director of the Office of Person
nel Management level IV—Deputy Director of the Office of Personnel 
Management, Chairman of the Merit Systems Protection Board; 
level V—-A^ociate Director of the Office of Personnel Management 
(five positions), Member of the Merit Systems Protection Board (two 
positions), Special Counsel; GS-18—General Counsel of the Federal 
Labor Eolations Authority.

The House amendment placed each of these positions at one grade 
higher on the Executive pay scale.

The conference substitute adopts the House pay levels for Director 
of the Office of Personnel Management (level l l ) ; Chairman of the 
Merit Systems Protection Board and Deputy Director of the Office of 
Personnel Management (level I I I ) ; Members of the Merit Systems 
Protection Board and Special Counsel (level I V ) ; and General 
Counsel of the Federal Labor Relations Authority (level V). The 
substitute adopts the Senate pay level for the Associate Directors of 
the Office of Personnel Management (level V ).

TITLE III

S t a f f i n g  

v e t e r a n s ’  PREFERENCE
Definition of veteran 

The Senate bill alters the definition of a veteran eligible for five- 
point preference in Federal employment to include certain veterans 
receiving discharges under other than honorable conditions from the 
military but who are eligible for veterans benefits under provisions of 
title 38, United States Code. The House amendment retains current 
law under which only veterans discharged under honorable conditions 
can qualify for hiring preference.

The conference sul^itute adopts the House provision.
Preference eligibility for widows and widowers 

The Senate bill changes current laws imder which all widows and 
widowers of eligible veterans receive 10-point preference, regardless 
of the conditions surrounding the veteran’s death. Ten points would be 
limited, to windows/widowers of disabled veterans or veterans who lost 
their lives in combat. The Senate also extends preference to widows/ 
widowers of peacetime veterans who served from 1955 through 1964 
who currently receive no preference. The House amendment retains 
current law.

The conference substitute adopts the House provision on this point.
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Competitive examinations
The Senate bill allows any preference eligible, disabled or non

disabled, to reopen any competitive examination for which there is a 
list of eligibles. The House amendment retains current law, under 
whicih only a ten point preference eligible has the right to reopen 
competitive examinations.

The conference substitute adopts the House provision.
Notification to disabled veteran o f physical requirements

The Senate bill provides that, where a disabled veteran is deemed 
ineligible for a Federal civil service position due to physical disability, 
the disabled veteran must be notified of this fact, given an opportunity 
to respond, and have this determination reviewed by the Office of 
Personnel Management. The House amendment has no comparable 
provision.

The conference substitute in section 307(b) accepted the Senate 
language on this point, though limiting notification and review rights 
to eligible disabled veterans of 30 percent disability or more. The 30 
percent rule was adopted because (1) it was felt that without some 
limitation, the paperwork burden and the flood of relatively minor 
cases could well disrupt the efficient operation of OPM in this area, 
and (2) a 30 percent rule would better protect more seriously disabled 
veterans.
Notification, o f passover

The Senate bill requires that any disabled veteran an agency wishes 
to pass over in the course of hiring be notified of that fact, given an 
opportunity to respond, and have a final determination made by the 
Office of Personnel Manaffement as to the propriety of the passover. 
In addition, OPM is forbidden from delegating its responsibility for 
reviewing passovers to any other agency of the Government. The 
House amendment contains no comparable provision.

The conference substitute in section 307 (c) adopts the Senate pro
vision with two changes. First, it applies the notification and other 
procedural protections only to disabled veterans of 30 percent disa
bility or more. Second, it limits the prohibition against OPM delega
tion of passover functions only to those functions related to disabled 
veterans. Thus, OPM would be allowed to delegate passover functions 
related to nondisabled veterans, or disabled veterans of less than 30 
percent disability. Again, the purpose of this substitute provision is 
to better protect the rights of more seriously disabled veterans, while 
avoiding excessive paperwork.
Retention preferenjce for disabled preference eligibles

The Senate bill provides preference for disaibled veterans with ten 
percent disability or more over any other preference eligibles in any 
reduction in force proceeding. The House amendment contains no 
such provision.

The conference substitute in section 307(d) adopts the Senate pro
vision, but limits t'he additional reduction-in-force preference to 
disabled veterans of 30 percent disability or more.
Notification to disabled veterans in reduction in force

The Senate bill provides that where a disabled veteran is deemed 
ineligible for retention in a reduction in force proceeding due to 
physical disability, the veteran be so notified, given an opportunity
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to respond, and a final detennination be made by OPM. The House 
amendment contains no comparable provision.

The conference substitute in section 307(f) adopts the Senate pro
vision. However, it limits notice and other procedural rights to dis
abled veterans of 30 percent disability or more.

M i n o r i t y  R e c r u i t m e n t

The House amendment provides for a minority recruitment pro
gram. It directs the Equal Employment Opportunity Commission to 
determine, within categories of civil service employment, which minor
ity group designations constitute a lower percentage of the total num
ber of employees Avitliin the employment category than the percentage 
that the minority constituted within the labor force of the United 
States. It provides that not later than 00 days after enactment of the 
bill the EEOC will issue guidelines, make determinations as to under
representation and transmit these determinations to the OPM, to 
F^eral agencies and to Congress. The House amendment further pro
vides that the OPM will implement, by regulation, not later than 180 
days after enactment of the bill, a minority recruitment program de
sired to eliminate the under-representation of the designated minor
ities. Each year the OPM is directed to report to Congress on jthe ac
tivities related to the minority recruitment program and furnish the 
data necessary for an evaluation of its effectiveness. The Senate bill 
contains no such provision.

The Conference substitute in section 310 accepted the House provi
sion. It was the understanding and intention of the conferees, however, 
that this section will introduce no new appealable rights and that it is 
solely a recruitment program, and not a program which will determine 
and govern appointments. Further, this program must be administered 
consistent with the provisions of Reorganization Plan No. 1 of 1978.

l i m i t a t i o n  o n  e x e c u t i v e  b r a n c h  e m p l o y m e n t

The House amendment provides that effective one year after the 
date of enactment and until January 20, 1981, the number of in
dividuals employed in or under an executive agency shall not exceed 
the number of individuals so employed on January 1,1977. This limita
tion would not apply during a time of war or national emergency 
declared by the Congress or the President. The Senate bill has no com
parable provision.

The conference substitute in section 311 provides that the total num
ber of civilian employees in the executive branch, excluding the Postal 
Service and the Postal Rate Commission, on September 30,1979,1980, 
and 1981 shall not exceed the number of such employees on Septem
ber 30, 1977. This ceiling will apply to all full-time, part-time and 
intermittent employees, but excludes up to 60,000 employees in certain 
special categories such as students, disadvantaged youth, the temporary 
summer aid program and the Federal junior fellowship program and 
personnel participating in the worker-trainee opportunity program. 
Under the conference substitute the President may adjust the number 
of executive branch employees when he determines it is necessary in 
the national interest; however, the number of additional employees 
may not exceed the percentage increase in the population of the United 
States from September 30,1978. The conferees note that this authority

145



814

relates oiily to adjustments in the total number of Federal employees. 
It does not authorize the President to waive any law which otherwise 
limits the employment of individuals for certain tyj^s of positions. 
For instance, the overall percentage of noncareer or limited term ap
pointees to the Senior Executive Service would remain subject to the 
imitations established in section 3134.

NOTIFICATION OP VACANCIES IN  EXECUTIVE AGENCIES

The House amendment requires executive agencies to notify the 
OiRce of Personnel Management of vacant agency positions. Th5s in
formation must then be transmitted to the U.S. Employment Service 
which is required to keep up-to-date listings of vacancies along with 
other relevant application information.

The conference substitute in section 309 provides that the Office of 
Personnel Management shall provide information to the U.S. Employ
ment Scn’ice concerning opportunities to participate in competitive 
examinations. In addition, the conference substitute provides that each 
agency notify the 0PM and the U.S. Employment Service of vacant 
positions in the agency which are in the competitive service and the 
Senior Executive Service and which are open to be filled̂  by individuals 
outside the Federal Service. The conferees intend that an agency notify 
all U.S. Employment Service offices when there are vacant positions in 
an agency headquarters office. If a position in a regional office is vacant, 
the agency may notify all USES offices; however, notice to the USES 
offices in the region is sufficient.

TITLE IV
T he  S enior E xectjtive S ebvice

SCOPE OF COVERAGE
Agency exclusion

The Senate bill excludes a Government corporation, the General 
Accounting Office, the Federal Bureau of Investigation, the Central 
Intelligence Agency, the Defense Intelligence Agency and the Na
tional Security Agency from the scope of coverage of the Senior 
Executive Service. In addition, the Senate bill provides that the Presi
dent may exempt an agency or unit whose principal function is the 
conduct of foreign intelligence or counterintelligence activity.

The House amendment is similar in that it provides an exemption 
for the same agencies which are named in the Senate bill; however, 
the House amendment does not limit the exemption for other agencies 
which conduct foreign intelligence or counterintelligence activity to 
those for which the activity is the principal function. In addition, the 
House amendment specifically includes the Administrative Office of the 
U.S. Courts and the Government Printing Office.

The conference substitute in section 3132(a) (1) is the same as the 
Senate bill.
Position exclusion

The Senate bill excludes Foreign Service Officers and certain posi
tions in the Drug Enforcement Administration from the Senior Execu
tive Service.

The House amendment excludes administrative law ju(^e positions 
under section 3105 of title 5 United States Code and contains a broader
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exemption for the Foreign Service by exempting all positions in the 
Foreign Service.

The conference substitute in section 3132(a) (2) combines the provi
sions of both the Senate bill and House amendment by exempting 
administrative law judges, positions in the Drug Enforcement Admin
istration which are excluded from the competitive service under section 
201 of the Crime Control Act of 1976, and positions in the Foreign 
Service of the United States.
Senior Executive Service positions

The Senate bill defines a “Senior Executive Service petition” as 
one in which the employee directs the work of an organizational unit, 
is held accountable for the. success of specific line or staff programs or 
projects, or supervises the work of employees other than personal as
sistants. In addition, the Senate bill includes individuals who monitor

and make appropriate adjustments to such goals, or exercise other 
important policymaking or executive functions.

The House amendment differs in that it does not include this latter 
category of individuals who monitor the progress of the organization 
or exercise policymaking or executive functions.

The conference substitute in section 3132(a) (2) includes individuals 
who monitor progress toward organizational goals and periodically 
evaluate and make appropriate adjustments to such goals, or who 
exercise important policymaking, policy-determining or other execu
tive functions. Thus, the conferees agreed that the Senior Executive 
Service should include senior Government managers and other individ
uals who may not have direct management or supervisory responsibili
ties but occupy important policymaking, policy-determining or other 
executive positions in an agency.
Limitation on the Senior Executive Service

A. Establishment of Minimum of Career Reserved Positions— 
Senate provides that the number of career reserved positions in the 
SES may not be less than the number of positions which were author
ized to be filled through competitive civil service appointment prior 
to the date of enactment. The Senate bill also provides that the 
Director of 0PM may authorize a lesser number of career reserved 
positions upon determination that it is necessary to designate a posi
tion as a general position because: (A) it involves policymaking 
responsibilities requiring the advocacy or management of programs 
of the President and support of controversial aspects of such pro
grams ; (B) it involves significant participation in the major political 
policies of the President; or (C) it requires the SES executive to 
serve as a personal assistant of, or advisor to, a presidential appointee.

The House amendment contains no such requirement establishing 
a floor on career reserved positions.

The conference substitute in section 3133(e) adopts the Senate pro
vision regarding the floor for career reserved positions, with an 
amendment that provides that the number of career reserved positions 
in the SES may not be less than the number of positions which, prior 
to enactment of the bill, were authorized to be filled through com
petitive civil service examination. The effect of this change from 
the original Senate wording is to allow a group of about 700 posi
tions, which technically are filled through competitive appointment, 
but not through competitive examination, to be excluded from the
career reserved floor. --------------
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B. Prior Service in Civil Service.—The House amendment providevS 
that not more than 30 percent of the individuals serving at any time 
in SES positions may have served less than an aggregate of 5 years 
in the civil service, unless the President certifies to the Congress that 
the limitation would hinder the efficiency of the Government. The 
Senate bill contained no such limitation regarding the composition of 
the SES.

The conference adopted in section 3392(a) (2) the House provision 
with certain changes. The conference substitute provides that not 
more than 30 percent of the SES positions authorized may be filled 
by individuals who do not have 5 years of continuous service in the 
civil service immediately prior to their appointment of the SES, 
unless the President certifies to Congress that the limitation would 
hinder the efficiency of the Government.

C. Limitation on Executive Positions.— T̂he House amendment 
repeals the specific authority of agencies to establish supergrade posi
tions and provides that the total number of such positions, plus the 
SES, shall not exceed 10,920. This section also repeals the authority 
of agencies to establish professional and scientific positions outside of 
the General Schedule. In addition, the House amendment provides 
that, within 6 months of the date of enactment, the Director of 0PM 
must determine the total number of executive level positions in the 
executive branch which are outside the SES, that this determination 
must be published in the Federal Register, and the niunber of such 
positions may not exceed the number which is published. By January
1980, the President is required to submit a plan to Congress for 
authorizing executive level positions. The plan must include the num
ber of positions necessary and a justification.

The Senate bill differs from the House bill in that it only repeals 
preexisting authority for agencies to establish and provide for the 
rate of pay for positions desi^ated to be in the SES.

The conference substitute in section 414 is similar to the House bill 
except that it retains the existing authority of legislative and judicial 
branch agencies under section 5108 of title 5, United States Code to 
establish positions outside the supergrade pool and, therefore, the 
substitute reduced the number of positions in the pool to 10,777. In 
addition, the conference substitute provides that future adjustments 
to the Federal Bureau of Investigation’s supergrade allocation will 
be made bv the President rather than the Director of the Office of 
Personnel Management.

It was the understanding of the conference, after assurance given 
by spokespersons for the President, that the administration has no 
current intention of reducing the number of supergrade positions for 
the Federal Bureau of Investigation or the Drug Enforcement 
Administration.

D. Limited Term and Limited Em£,rgency Af'j^ointees.—The Senate 
bill and the House amendment provide for limited term and limited 
emergency appointments to the SES. The Senate bill and the House 
amendment both provide that the total number of noncareer appointees 
to the SES in all agencies shall not exceed 10 percent of the total 
number of SES positions authorized for all agencies. Neither the 
House nor the Senate bill makes clear whether the limited term and 
limited emergency appointments are within the 10 percent noncareer 
limitation.

The conference substitute in section 3134(e) provides that the total
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number of limited term and limited emergency appointments may not 
exceed 5 percent of the total number of SES positions, thus, together 
with the 10 percent limitation on noncareer appointees, placing a 
ceiling of 15 percent on the potential number of noncareer, limited 
term and limited emergency appointees who may be in the SES at 
any given time.
Effective date of the Senior Executive Service

The Senate bill j>rovides that 9 months after the date of enactment 
the Senior Executive Service will become effective except that the 
provisions relating to conversion of positions will become effective on 
the date of enactment and the provisions relating to the establish
ment of a minimum number of career reserved positions will become 
effective 120 days after the date of enactment.

The House amendment provides for an initial two year experimental 
application of the Senior Executive Service under which positions 
would be designated, authorized, and filled in only three executive 
departments designated by the Director of the Office of Personnel 
Man^ement. Under the House amendment, the Senior Executive 
Service would become fully effective two full fiscal years following 
the date of enactment unless Congress adopts a concurrent resolution 
disapproving its continuance.

The conferees believe that the Senior Executive Service should be 
fully implemented and become operational on a Government-wide 
basis as early as is practicable following the date of enactment of the 
Civil Service Reform Act. Therefore, the conference substitute in 
section 415 provides that the Senior Executive Service will become 
effective nine months after the date of enactment except that the pro
visions relating to conversion in section 413 will become effective upon 
enactment, and the provisions of section 3133(e), relating to career 
reserved positions, will become effective by July 1,1979, and the pro
visions of section 414(a), relating to supergrade positions, will become 
effective 180 days after enactment. The conference substitute also 
provides that 5 years from the effective date of the Senior Executive 
Service Congress may, by concurrent resolution, disapprove its 
continuance.

The conference substitute, therefore, establishes a program which 
is not in any way experimental in nature. The conferees felt that a 
limited or experimental application of the Senior Executive Service 
would impair the flexibility of the President and the agencies in man
aging Government programs, could substantially undermine its effec
tiveness, and would indicate a lack of congressional commitment to its 
success. Therefore, the conferees stress that they believe the Senior 
Executive Service to be an integral and permanent part of the civil 
service reforms and expect that it will be implemented rapidly by 
the Director of the Office of Personnel Management and that the num
ber of agencies which are initially excluded from its application will 
be minimized in order that there be the widest possible pool of execu
tive resources available from which to select talent to meet the needs of 
individual agencies. The conferees believe that after 5 full years of 
implementation sufficient information will be available on the effec
tiveness of this projgram and that Congress should retain the right to 
disapprove its continuance in the event of failure to meet its mission 
or abuse of the discretion granted to the Office of Personnel Manage
ment and the agencies.
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1. Pay Cap.—The House amendment provides that the aggregate 
amount of compensation received in salary, awards and performance 
pay may not exceed 95 percent of the annual rate payable for level II 
of the Executive Schedule. The Senate bill does not establish a pay 
cap.

The conference substitute in section 5383(b) provides that the ag
gregate amount of compensation received in salary, lump sum pay
ments and performance pay may not exceed the annual rate payable 
for level I of the Executive Schedule.

2. Awards.—The Senate bill provides that the receipt of a meri
torious rank entitles an individual to receive an annual lump sum 
pajment of $2,500 for a period of 5 years; and receipt of the rank of 
Distinguished Executive to receive an annual lump sum payment of 
$5,000 for a period of 5 years. The Senate bill also provides that no 
more than 5 percent of the members of the SES may be appointed to 
the rank of Meritorious Executive in a calendar year, that not more 
than 15 percent of the active duty members of the SES may hold the 
rank of Meritorious Executive, and that not more than 1 percent of 
the active duty members of the SES may hold the rank of Distin
guished Executive.

The House amendment limits one-time lump sum payments to $2,500 
for Meritorious Rank and $5,000 for the Distin<yuished Bank. The 
House amendment further provides that in any fiscal year, the num
ber of career appointees awarded the rank of Meritorious Executive 
may not exceed 5 percent of the SES and the number of career ap
pointees awarded the rank of Distinguished Executive may not exceed 
one percent.

The conference substitute in section 4507(e) provides for a lump 
sum payment of $10,000 for the rank of Meritorious Executive and 
$20,000 for the rank of Distinguished Executive. It provides that in 
in any fiscal year the number of career appointees awarded the rank 
of Meritorious Executive may not exceed 5 percent of the SES and 
the number of career appointees awarded the rank of Distinguished 
Executive may not exceed 1 percent of the SES.

3. Early Retirement.—The House amendment provides for early re
tirement for those removed from the SES for'less than fully suc
cessful performance. The Senate bill contains no such provisions.

The conference substitute in section 412 adopted the House amend
ment regarding early retirement.

4. Comparability.—The Senate bill gives the President discretionary 
authority to grant comparability pay increases to SES executives when 
such increases are given to other employees in the General Schedule. 
The House amendment specifically mandates that SES executives be 
given the same comparability increases given to other General Schedule 
employees.

The conference substitute is in section 5382(c) the same as the 
Senate bill.

5. Sabbaticals.—The Senate bill provides that an agency head may 
grant leave with half pay and full benefits to a career executive for a 
sabbatical period not exceeding 12 months or full pay and full bene
fits for 6 months. The House amendment provides that the head of an 
agency may grant a sabbatical with full pay and benefits for a period 
of 11 months. The Head of the agency may also authorize such travel

Compensation for SES executives

150



819

and per diem costs as the head of the agency determines to be essepi- 
tial for the study or experience of the sabbatical.

The House amendment further provides that any career appointee 
who is granted a sabbatical must agree, as a condition of accepting the 
sabbatical, to serve in the Civil Service for 2 consecutive years af êr 
his return from the sabbatical. If the person fails to carry out this 
agreement the appointee shall be liable to the United States for p ^ - 
ment of all expenses (including salary) of the sabbatical. The Senĵ te 
bill contains no such provision.

The conference substitute in section 3396(c) is the same as the House 
amendment.

TITLE V 

M erpt P a y  and  C ash  A wards

COMPARABILrrT PAT

The Senate bill grants discretion to the 0PM, after consultation 
with the Office of Management and Budget, to determine the extent to 
which pay adjustments under the pay comparability system shall be ex
tended to employees covered by merit pay. The House amendment di
rects that employees under the merit pay system be given the same 
annual comparaMlity pay adjustments granted to all other Federal 
employees.

The conference substitute in section 5402 provides that emploĵ ees 
covered by the merit pay system shall be given half of the amount of 
annual pay comparability adjustments, but allows the 0PM discre
tion to either pass along additional portions of the full adjustment to 
all employees under the merit system or to use available funds for 
performance-related salary increases. The committee underetands that 
all eligible managers may not be placed under merit pay until October 1,
1981.

TITLE VI

E esearch , D em onstration  and  O ther  P rograms

SCOPE OF COVERAGE
Agency exclusion

The Senate bill excludes a Government corporation, the General 
Accounting Office, the Federal Bureau of Investigation, the Central In
telligence Agency, the Defense Intelligence Agency, and the National 
Security Agency from the scope of coverage of title VI. In addition, 
the Senate bill provides that the President may exempt an agency or 
unit whose principal function is the conduct of foreign intelligence or 
counterintelligence activities. The House amendment is similar; how
ever, it does not limit the exemption for agencies which conduct foreign 
intelligence or counterintelligence activity to those for which the activ
ity is the principal agency function.

The conference substitute in section 4701(a) adopts the Senate 
provision.
Positions excluded

The Senate bill excludes Foreign Service Officers and certain posi
tions in the Drug Enforcement Administration from coverage under 
chapter 47. The House amendment has no comparable provision.
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The conference substitute in section 4701(b) excludes only those 
positions in the Drug Enforcement Administration which are excluded 
from the competitive service under section 201 of the Crime Control 
Act of 1976. It does not exclude Foreign Service officers.
Preconditions for demonstration projects

The Senate bill provides that the 0PM, before entering into any 
agreement to conduct a demonstration project, must: (1) have notified, 
at least 6 months previously, the Congress and any employee who may 
be affected by the project; (2) have consulted with such affected em
ployees; and (3) have provided Congress with a report on the pro
posed demonstration project at least three months in advance.

The House amendment provides in addition to advance notifica
tion, that a demonstration project may not be undertaken unless the 
plan has been approved by each agency involved; a copy has been sub
mitted to each House of Congress; and the plan is not disapproved 
by either House of Congress during the first period of 60 calendar 
days of continuous session of Congress after the date on which the 
plan is transmitted to each House.

The conference substitute in section 4703(b) adopts the Senate pro
visions regarding notification and omits the congressional veto pro
vision of the House.

VETERANS PREFERENCE

Research and demonstration projects
The Senate bill provides that no research and demonstration proj

ects instituted by 0PM may waive laws relating to veterans prefer
ence in creating experiment^ conditions for demonstration purposes. 
The House amendment contains no such provision.

The conference substitute adopts the House provision on this point. 
It was felt that the legislation contains enough other protections 
against abuse of research and demonstration project authority that 
the rights of veterans would be adequately protected without requir
ing the Senate prohibition.

S tatus op M embers of th e  F ederal L abor R elations A uth oritt

The Senate specifically states that any member of the Authority and 
the General Counsel may be removed by the President (section 7203 (c) 
and (g )). The House amendment provides for removal in both cases 
only after a hearing, and only for “misconduct, inefficiency, neglect 
of duty, or malfeasance in office” (section 7104 (b) and ( f ) ).

The Senate recedes with respect to the members of the Authority. 
They will be removable only for cause. The conference report follows 
the Senate bill, however, with respect to the General Counsel, who will 
serve at the pleasure of the President.

E nforcement and  R eview  of O rders of th e  F ederal L abor 
R elations A xtthoritt

A. JUDICIAL e n f o r c e m e n t  OF THE DECISIONS OF THE FEDERAL LABOR
r e l a t i o n s  AUTHORITY

1. House section 7123(b) authorizes the Authority to petition any 
appropriate U.S. Court of Appeals for the enforcement of any order 
of the Authority, and for temporary relief or restraining order pend-
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ing review. The Senate bill contained no comparable provision. The 
Senate recedes.

2. House section 7123(d) authorizes the Authority to petition any 
U.S. District Court to obtain appropriate temporary relief or a re
straining order when it receives an unfair labor practice complaint. 
There is no comparable Senate provision. The Senate recedes.

B. JTJDICIAL REVIEW OF THE DECISIONS OF THE FEDERAL LABOR RELATIONS
ATJTHORITY

The Senate bill made reviewable in court decisions of the Authority 
concerning unfair labor practices, including awards of arbitrators re
lating to unfair labor practices. Otherwise, the Senate provides that 
all decisions of the Authority are final and conclusive, and not subject 
to further judicial review except for questions arising under the Con
stitution. (Section 7204(^ ; section 7216(f); section 7221(i).) The 
Senate provides that decisions of arbitrators in adverse action cases 
would be appealable directly to the court of appeals or court of claims 
in the same manner as a decision by the MSPIB (section 7221 (b)).

In the Housei bill, unfair labor practice decisions are appealable as 
in the Senate. In addition, all other final decisions of the Authority 
involving an award by an arbitrator, and the appropriateness of the 
unit an organization seeks to represent are also appealable to the courts 
(section 7123(a)). Under the House bill decisions by arbitrators in 
adverse action cases are first appealable to the Authority before there 
may be an appeal to the court of appeals.

In the case of arbitrators awards involving adverse actions, the con
ferees elected to adopt the approach in the Senate bill. The decision 
of the arbitrator in such matters will be appealable directly to the 
court of appeals (or court of claims) in the same manner as a decision 
by MSPB.

In the case of those other matters that are appealable to the Author
ity the conference report authorizes both the agency and the employee 
to appeal the final decision of the Authority except in two instances 
where the House recedes to the Senate. As in the p̂ rivate sector, there 
will be no judicial review of the Authority’s determination of the ap
propriateness of bargaining units, and there will be no judicial review 
of the Authority’s action on those arbitrators awards in grievance cases 
which are appealable to the Authority. The Authority ■vt̂ ill only be 
authorized to review the award of the arbitrator on very narrow 
grounds similar to the scope of judicial review of an arbitrator’s award 
in the private sector. In light of the limited nature of the Authority’s 
review, the conferees determined it would be inappropriate for there 
to be subsequent review by the court of appeals in such matters.

I s s u e s  B e t w e e n  A g e n c i e s  a n d  L a b o r  O r g a n i z a t i o n s  S it b j e c t  t o  
N e g o t i a t i o n  o r  C o n s u l t a t i o n  R i g h t s

a . s p e c i f i c  a r e a s  e x c l u d e d  f r o m  n e g o t i a t i o n s

Both bills specified certain matters on which the parties may not 
negotiate under any circumstances and certain other matters on which 
tlie affency may, in its discretion, negotiate. The following are among 
the differences in the bills:

1. The Senate (section 7218(a)(2)(E)) prohibits negotiations on 
the methods and means by which agency operations are to be con
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ducted. The House permits— b̂ut does not require—the agency to ne
gotiate on such matters (House section 7106(b) (1)). The Senate re
cedes. The conferees wish to emphasize, however, that nothing in the 
bill is intended to require an agency to negotiate on the methods and 
means by which agency operations are to be conducted.

There may be instances where negotiations on a specific issue may be 
desirable. By inclusion of this language, however, it is not intended 
that agencies will discuss general policy questions determining how an 
agency does its work. It must be construed in light of the paramount 
right of the public to as effective and efficient a Government as possible. 
For example, the phrase “methods and means” is not intended to au
thorize IRS to negotiate with a labor organization over how returns 
should be selected for audit, or how thorough the audit of the returns 
should be. It does not subject to the collective bargaining agreement 
the judgment of EPA about how to select recipients for tne award of 
environmental grants. It does not authorize the Energy Department to 
negotiate with unions on which of the research and development proj
ects being conducted by the Department should receive top priority 
as part of the Department’s efforts to find new sources of energy. 
Furthermore, an agency can, in providing guidance and advice to 
bargaining representatives, instruct them to approach any negotiations 
involving methods and means with careful attention to the impî ct 
any resulting agreements may have and imder no circumstances agree 
to language impacting advei^ly on the efficiency and effectiveness of 
agency operations. Such guidance, and any requirement placed on 
negotiators to consult with higher authority before agreeing to any 
language concerning methods and means would not conflict with the 
conference report nor constitute evidence of an unfair labor practice.

In sum, the conference report fully preserves the right of manage
ment to refuse to bargain on “methods and means” and to terminate 
bargaining at any point on such matters even if it initially agrees to 
negotiations.

2. Senate section 7215(d) permits the agency in its discretion to 
negotiate on “the number of employees in an agency.” House ^tion 
7106(a)(1) prohibits negotiations on this issue under any circum
stances. The Senate recedes.

3. Senate section 7218(a) 2̂) (D) requires the agency to retain the 
right to “maintain the efficiency of the Government operations en
trusted to such officials.” The House has no comparable wording. The 
Senate recedes. The conferees do not intend thereby to suggest that 
agencies may not continue to exercise their lawful prerogatives con
cerning the efficiency of the Government.

4. House section 7106(a) (2) (B) requires the agency to retain the 
right to make determinations with respect to contracting out work. 
There is no comparable Senate wording. The Senate recedes.

B. EFFECT OF SUBSEQUENTLY ADOPTED RULES

Senate section 7218(a) (1) stated that in the administration of all 
matters covered by the collective bargaining agreement the officials 
and employees shall be governed by any future laws and regulations of 
appropriate authorities, including policies set forth in the Federal Per
sonnel Manual, and any subsequently published agency policies and 
regulations required by law or by the regulations of appropriate au
thority. The House amendment does not contain this provision.
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Instead, House section, 7116(a) (7) makes it an unfair labor practice 
for an agency

* * * to prescribe any rule or regulation which restricts the 
scope of collective bargaining or which is in conflict with any 
applicable collective bargaining agreement.

The conference report authorizes, as in the Senate bill, the issuance 
of govemmentwide rules or regulations which may restrict the scope 
of collective bargaining which might otherwise be permissible under 
the provisions of this title. As in the House, however, the Act generally 
prohibits such govemmentwide rule or regulation from nullifying the 
effect of an existing collective bargaining agreement. The exception to 
this is the issuance of rules or regulations implementing section 2302. 
Rxiles or regulatioi^ issued luider section 2302 may have the effect 
of requiring negotiation of a revision of the terms of a collective 
bargaining agreement to the extent that the new rule or regulation 
increases the protection of the rights of employees.

C. GOVERNMENTWIDE RULES OR REGUIATIONS

The Senate has no provision governing consultation on Govem
mentwide rules or regulations. House section 7117(d) gives any labor 
organization “which is the exclusive representative of a substantial 
number of employees” national consultation rights with respect to 
such mles or regulations whenever it affects “any substantive change in 
any condition of ernployment.” The procedures for consultation are 
similar to those which govem national consultation rights in other 
areas. The conferees adopted the House provision.

R i g h t s  a n d  D u t i e s  o r  L a b o r  O r g a n i z a t i o n s  a n d  A g e n c ie s

A . w i t h o l d i n g  o f  d u e s

Both Senate section 5231 and House section 7115(a) authorize an 
agency to deduct dues from the paĵ  of members of a labor organiza
tion. The Senate makes the obligations of the agency to deduct dues 
from members of an exclusively recognized labor organization depend
ent upon its agreement to do so as part of a negotiated agreement. 
House section 7115(a) states that the agency shall make such deduc
tion whenever it receives from an employee in the appropriate unit a 
written assignment authorizing it. Further, the House specifies that 
the allotment shall be made at no cost to the exclusively recognized 
labor organization or the employee. The Senate recedes.
B. RIGHT OP LABOR ORGANIZATION TO ATTEND MEETINGS BETWEEN MANAGE

M EN T AND A N  EMPLOYEE

House sections 7114(a) (2) and (3) give a labor organization that 
has been certified as the exclusive representative the right to be present 
at the employee’s request at any investigatory interview of an employee 
by an agency if the employee reasonably believes that the interview 
may result in disciplinary action against the employee. In addition, 
the House bill requires the agency to inform the employee of his right 
of representation at any investigatory interview of an employee con- 
ceming “misconduct” which “could reasonably lead” to suspension, 
reduction in grade or pay, or removal. The Senate bill contains no 
comparable provision.

The conferees agreed to adopt the wording in the House bill with an
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amendment deleting the House provision rec[uiring the agency to in
form employees before certain investigatory interviews of the right to 
representation, and substituting a requirement that each agency inform 
its employees annually of the right to representation. The conferees 
further amended the provision so as to ^ve the labor representative 
the right to be present at any examination of an employee by a rep
resentative of the agency in connection with an investigation if the 
employee reasonably believes that the examination may result in 
disciplinary action against the employee. The conferees recognize that 
the ri^ht to representation in examinations may evolve differently in 
the private and Federal sectors, and specifically intend that future 
court decisions interpreting the right in the private sector Avill not 
necessarily be determinative for the Federal sector.

C, EXPRESSION OF PERSONAL VIEWS

Senate section Y216 (g) states that the expression of
* * * any personal views, argument, opinion, or the mak
ing of any statement shall not constitute an unfair labor prac
tice or invalidate an election if the expression contains no 
threat of reprisal or force or promise of benefit or undue 
coercive conditions.

The House bill contains no comparable provision.
The House recedes to the Senate with an amendment specifying in 

greater detail the types of statements that may be made under this 
section. The provision authorizes statements encouraging employees 
to vote in elections, to correct the record where fa.lse or misleading 
statements are made, or to convey the Government’s views on labor- 
management relations. The wording of the conference report is in
tended to reflect the current policy of the Civil Service Commission 
when advising agencies on what statements they may make during an 
election, and to codify case law under Executive Order 11491, as 
amended, on the use of statements in any unfair labor practice 
proceeding.

D. ILLEGAL STRIKES OR PICKETING

Senate section 7217(e) provides that any labor organization which 
“willfully and intentionally” condones any strike, work stoppage, slow
down, or any picketing of an agency that interferes with an agency’s 
operations shall, upon an appropriate finding by the Authority, have 
its exclusive recognition status revoked. There is no comparable House 
provision.

The conference report adopts the Senate wording with an amend
ment. As agreed to by the conferees the provision will not apply to 
instances where the organization was involved in picketing activities. 
The amendment also specifies that the Authority may impose dis
ciplinary action other than decertification. This is to allow for in
stances, such as a wildcat strike, where decertification would not be 
appropriate. In cases where the Authority finds that a person has 
violated this provision, disciplinary action of some kind must be taken. 
The authority may take into account the extent to which the organi
zation made efforts to prevent or stop the illegal activity in deciding 
whether the organization should be decertified.
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P r o c e d u r e s  G o v e r n i n g  C o m p i a i n t s  o r  G r i e v a n c e s  S u b j e c t  t o  
C o l l e c t i v e  B a r g a i n i n g  A g r e e m e n t s

A. EXCLUSIVITY OP GRIEVANCE PROCEDURE

Senate section 7221 (a) provides that, except for certain specified ex
ceptions, an employee cover^ by a collective bargaining agreemeint 
must follow the negotiated grievance procedures rather than the agency 
procedures available to other employees not covered by an agreement. 
House section 7121(a) does not limit the employee to the negotiated 
procedures in the case of any type of grievance.

The House recedes.

B. ARBRTTATOR’S AWARDS ON MATTERS TH AT COULD HAVE BEEN APPEALED
TO MSPB

1. Senate section 7221 (h) establishes procedures thea rbitrator must 
fo|llow when considering a grievance involving an adverse action other
wise appealable to the MSPB. In these instances the arbitrator must 
follow the same rules governing burden of proof and standard of 
proof that govern adverse actions before the Board. The House con
tains no comparable requirement. The conferees adopted the Senate 
provision in order to promote consistency in the resolution of these 
issues, and to avoid forum shopping.

C. SCOPE OF g r i e v a n c e  PROCEDURES

The Senate provides that the coverage and scope of the grievance 
procedures shall be negotiated by the parties ŝection 7221 (a) ). House 
section 7121(a) does not authorize tW parties to negotiate over the 
coverage and scope of the grievances that fall within the bill’s pro
visions but prescribes those matters which would have to be submitted, 
as a matter of law, to the grievance procedures. The conference report 
follows the House approach with an amendment. All matters that un
der the provisions of law could be submitted to the grievance proce
dures shall in fact be within the scope of any grievance procedure 
negotiated by the parties unless the parties agree as part of the col
lective bargaining process that certain matters shall not be covered 
by the grievance procedures.

D. SUITS IN  d i s t r i c t  COURT

House section 7121(c) authorizes any party to a collective bargain
ing agreement to directly seek a District Court order requiring the 
other party to proceed to arbitration rather than referring the matter 
to the Authority. The Senate has no comparable provision. The House 
recedes. All questions of this matter will be considered at least in the 
first instance by the Authority.

A d d i t i o n a l  A m e n d m e n t s

1. Senate section 7210(h) authorizes 0PM to intervene in Author
ity proceedings and to request the Authority to reopen and reconsider 
a decision by the Authority. The House bill contains no comparable 
provision.
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The conferees agreed to delete the specific provision in the Senate 
bill. However, this is not intended in any way to reduce the ability 
of the 0PM  or any other person to petition for intervention before 
the Authority or to petition for reconsideration by the Authority of 
its decisions.

2. Senate section 7213(b) requires that the views of an organiza
tion be “carefully considered.” The House requires that the agency 
“consider” the views or recommendations of the organization, and 
further, that the agency shall provide the labor organization a written 
statement of the reasons for taking whatever final action it finally 
adopted (House section 7113(b)). The conferees adopt the House 
provision with the understanding that the required written statement 
of reasons need not be detailed. The conferees adopted similar House 
language in section 7111(d) with the same understanding.

3. Senate section 7218(b) provides that negotiations on procedures 
governing the exercise of authority reserved to maiiagement shall not 
unreasonably delay the exercise by management of its authority to act 
on such matters. Any negotiations on procedures governing matters 
otherwise reserved to agency discretion by subsection (a) may not 
have the effect of actually negating the authority as reserved to the 
agency by subsection (a). There are no comparable House provisions.

The conference report deletes these provisions. However, the con
ferees wish to emphasize that negotiations on such procedures should 
not be conducted in a way that prevents the agency from acting at all, 
or in a way that prevents the exclusive representative from negotiat
ing fully on procedures. Similarly, the parties may indirectly do what 
the section prohibits them from doing directly.

4. Senate subsection (d) states that arbitration or third-party fact 
finding with recommendations to assist in the resolution of an im
passe may be used by the parties only when “authorized or directed 
by the Panel.” House subsection 7119(b) states that after voluntary 
arrangements prove unsuccessful, the parties may agree to a pro
cedure for binding arbitration, rather than to require the services 
of the Federal Service Impasses Panel, “but only if the procedure 
is approved by the Panel.” The Senate recedes.

5. The House provides that if no exception to an arbitrator’s award 
is filed with the Authority, the award “shall be final and binding” 
(section 7122(b)). The Senate contained no comparable provision. 
The conferees adopted the House provision. The intent of the House 
in adopting this provision was to make it clear that the awards of arbi
trators, when they become final, are not subject to further review by 
any other authority or administrative body, including the Comp
troller General.

6. Both the House and Senate authorize negotiations except to the 
extent inconsistent with law, rules, and regulations (Senate sections 
7215(c) and 7218(a); House sections 7103(a) (12) (14) and 7117(a) 
(1), (2), and (3)). The Senate specifically states that this included 
policies set forth in the Federal Personnel Manual. The House con
tained no comparable wording.

The conference report follows the House approach throughout this 
section and other instances where there are similar differences due to 
the Senate reference to policies, as well as rules and regulations. The 
conferees specifically intend, however, that the term “rules or regula
tions” be interpreted as including official declarations of policy of an 
agency which are binding on officials and agencies to which they apply.
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The right of labor organizations to enjoy national consultation rights 
will also include such official declarations of policy which are binding 
on officials or agencies.

7. House section 7102 guarantees each employee the right to form, 
join, or assist any labor organization, or to refrain from any such 
activity. The Senate in addition provides that “no employee shall be 
required by an agreement to become or to remain a member of a labor 
organization, or to pay money to an organization.” The conferees 
adopt the House wording. The conferees wish to emphasize, however, 
that nothing in the conference report authorizes, or is intended to 
authorize, the negotiations of an agency shop or union shop provision.

C ertain  C ollective B argaining  A greements

Section 704(d) of the House bill provides certain savings clauses 
for employees principally in agencies under the Department of the 
Interior and the Department of Energy who have traditionally nego
tiated contracts in accordance with prevailing rates in the private 
sector of the economy and who were subject to the savings clauses 
prescribed in section 9(b) of Public Law 92-392, enacted August 19, 
1972.

The Senate contains no comparable provision.
The conference report adopts the House provision with an amend

ment.
As revised, section 704(d) overrules the decision of the Comptroller 

General in cases number B-L89782 (Feb. 3, 1978) and B-L9L520 
(June 6, 1978), relating to certain negotiated contracts applicable 
to employees under the Department of the Interior and the Depart
ment of Energy. This section also provides specific statutory author
ization for the negotiation of wages, terms and conditions of employ
ment and other employment benefits traditionally negotiated by these 
employees in accordance with prevailing practices in the private sector 
of the economy.

Section 704 (̂ d) (1) authorizes and requires the agencies to negotiate 
on any terms and conditions of employment which were the subject 
of negotiations prior to August 19, 1972, the date of enactment of 
Public Law 92-392. Section 704(d) (1) may not be construed to nullify, 
curtail, or otherwise impair the right or duty of any party to nego
tiate for the renewal, extension, modification, or improvements of bene
fits negotiated.

Section 704(d) (2) requires the negotiation of pay and pay practices 
in accordance with prevailing pay and pay practices without regard 
to chapter 71 (as amended by this conference report), subchapter IV  
of chapter 53, or subchapter V of chapter 55, of title 5, United States 
Code, in accordance with prevailing practices in the industry.

TITLE V III 
Grade and P a t  K eten tio n

Title V III of the House amendment provides pay and grade reten
tion for certain Federal employees who have been subject to reductions 
in grade as a result of grade reclassification actions or reductions in 
force due to reorganizations or other factors. Under the amendment, 
an employee whose position is reclassified to a lower grade would be 
entitled to retain the previous higher grade of his position so long as
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he continues to serve in that position. An employee who is reduced in 
grade as a result of a reduction in force will be entitled to retain his 
grade for 2 years and his pay indefinitely thereafter. The employee’s 
retained grade will be used for purposes of pay, retirement, and eligi
bility for promotion or training, but not for purposes of reduction-in- 
force retention. This amendment also provides for retroactive cover
age in cases of reductions in grade which occurred between January 1, 
1977 and the effective date of title VIII. The House also provides that 
the termination of benefits may not be appealed to the 0PM. The Sen
ate bill contains no such provision.

The conference substitute contains the provisions of title V III of 
the House amendment except that the authorized period of grade 
retention in reclassification cases is limited to 2 years as in the case 
of reduction-in-force actions. Under the conference substitute, em
ployees who are reduced in grade either as a result of reclassification 
actions or reductions in force will be entitled to retain their previous 
higher grades for a period of 2 years, and thereafter will be entitled 
to retain their existing rates of pay in those cases where the existing 
rate of pay exceeds the maximum rate of the new grade. The confer
ence substitute adds language to make clear that the actual grade of 
the employee’s position, and not the employee’s retained grade, will 
be used for purposes of determining whether the employee is covered 
by the merit pay system applicable to supervisors and managers. 
Thus, an employee who is reduced from a G ^14 nonsupervisory posi
tion to a Gl^l3 supervisory position will retain the GS-14 grade but 
will be subject to the pay increase and cash award provisions of the 
merit pay system.

E gbert N . C. N i x ,
Mo U d a l l ,
J im  H a n l e y ,
W u J jIa m  D. F o r d ,
WHiiiiAM Cl a y ,
P at  S chroeder,
E dward J. D e r w in sk i,
Jo h n  H . R otjsselot,
G ene  T aylor,
Managers on the Part of the House. 
A brah am  R ibicoff,
T om E agleton,
L aw to n  Ch iles ,
J im  Sasser,
M uriel H u m p h r e y ,
C harles H . P ercy,
J^AcoB Javits,
T ed S t e v e n s ,
C harles M cC. M a t h ia s , Jr., 

Managers on the Part of the Senate.

o
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[From 123 Cong. Ret. E 333
(daily ed. Jan 26, 1977):];

FEX>ERAL LABOR-MAN^AOEMENT I 
RELATIONS

HON. WILLIAM (BILL) C U Y
OF M ISSO U R I

IN THE HOUSE OP REPRESENTATIVES 
Wednesday, January 26, 1977

Mr. CLAY. Mr. Speaker, on January 4,
1977, I introduced HJl, 13. the Federal 
Service Labor-Management Act of 1977. 
This bill would establish by law a sys
tem whereby Federal employees may 
Join a labor union, participate In its 
management, and bargain c o lle c t iv e  on 
matters affecting the conditions o f their 
employment.

Since 1962, Federal labor-management 
relations have been governed primari]^ 
by a series o f Executive Orders. During 
the past 15 years the Federal labor-man
agement program has developed rapidly 
and there is an Important need for com - 
presensive legislation which would gov
ern this important area.

A  .well-balanced labor relations pro- 
'gram will increase the efficiency of the 
i€K>vemment by^providing for meaning- 
itul participation of employees in the con- 
>duct o f business in genertJ and the con
ditions o f their employment

Mr. Speaker, I  would not suggest that 
H Jl. 13 represents the embodiment o f all 
that is perfect in the area of Federal lab
or-management relations. It does how- j 
evg^, in my JidSgment, address many of

[From 123 Cong. Rec. E 334 
(daily ed. Jan 26, 1977):]

THie key a f ^  drEbor-iriMiagement re
lations. The bill is strongly endorsed by 
Federal employees through their elected 
leaders.

I am hopeful that public hearings will 
soon be convened in order to carefully 
consider how, if at all, this bill may be 
improved. I look for my colleagues to ac- 
 ̂lively participate in this process. I  am 
hopeful that many will join me when I 
reintroduce this bill within the next few 

; weeks.
A summary of the bill's major provi

sions and a sectional summary follow;
SITM M ARY

Establishes the rights o f  employees to 
Join or not to Join an e n y loyee organlza-

, tiooi, to '^ t io lp a te  in Its management." and 
 ̂ to  bargain oolleotlvely over conditions ot

Sstahlishes the Federal Zjabo^ Relations ; 
Authority consisting of three members Who 

r ar«a'at>P<^ie(ll t h i  "Slh^sident and con
firmed by the Senate with responsibUity ' 
for  taking leadership in the establishment [ 
o f Federal labor-management relations pol- 
icy and administering the provisions of the ' 
law.

Establishes within the Authority the Fed- 
«ral Service Impasses Panel, whose mem- , 
bers. subject to  the review of the Authority, 
are empowered to Investigate and make 
findings and recommendations for the res
olution o f  collective bargaining Impasses. 
Authorizes the Federal Mediation and Con- 
cm ation Service to assist In negotiation 
Impasses.

Provides the means whereby a labor or
ganization shaU be granted exclusive rec
ognition o f a bargaining unit by securing 
a majority vote o f those employees partici
pating in the election; dues check-off; and 
payment o f representation fee by non-mem- 
ber employees o f the bargaining unit.

EstabUshes a Federal Personnel Policy 
Board whose members are appointed by the 
Authority and are responsible for acting 
upon Federal personnel policies and t«gula- ; 
tions which affect the conditions of em
ployment o f more than one agency’s em
ployees.

States the rights and duties o f both labor 
and management, ensuring that each Is 
free to conduct certain business without in 
terference from the other; requires nego
tiation in good faith by both parties; estab
lishes standards of conduct for labor orga
nizations; and grants national consultation 
rights to'unions which represent a substan
tial number o f agency employees.

Provides for establishment of negotiated ’ 
grievance procedures. Including binding 
axbltration o f grievances, subpoena powers 
to  Authority, and conditions under which 
judicial review is available to either party.

Provides for resolution of unfair labor 
practices.

Provides that an employee against whom 
an adverse action is proposed is entitled to 
80 days written notice, relevant evidence, 
pre-termination hearing, transcript, and 
written decision.

Authorizes such sums as may be neces
sary for the toplementation of this Act.

SECTZONAX. ST7MMABY
Section 1. Names the Act the *Tederal 

Service Labor Management Act of 1977".
Section 2. Amends Subpart F of Part i n  

o f  title 5. T7J3.C. as follows:
SXTBCHAPTEB I— GENERAL PROVISIONS

Section 7101. Findings.
IDeclares that employee participation 

,through their own lâ >or organdzatlons. in 
the matters affecting conditions o f employ
ment is In the public Interest.

I Section 7102. Employees* Rights, 
j Establishes the rights o f employees to Join 

or not to Join an employee organization, to



832

]>artlclpate In Its management, and to bar
gain oollectlTely over the terms and oondi- 
tlons o f employment.

Section 7103. Definitions: Application.
Defines for purposes o f,th is  chapter, the 

terms '‘person**, **employee**, **labor organi
zation’*, “Authority**, “ Panel**, “ Board**, 
“agreement**, - “ grievance**, “supervisor” , 
' ‘management official**, “ collective bargain
ing**, “ confidential employee**, “ conditions of 
employment**, ‘ ‘professional employee**, 
“ agency**, “ exclusive representative**, “ fire
fighter**, and “ educational employee’*  ̂ ex
cludes managers and supervisors from par
ticipation In management of labor organi
zation and an employee when such actdvity 
would result in an apparent conflict o f in 
terest.

Section 7104. Federal Labor Relations Au
thority.

Establi^es the Federal Labor Relations 
Authority whose three members are Presi- 
dentially appointed with the advice and con
sent o f the Senate and serve 5-year rotating 
terms; requires an annual report to  the 
President for transmittal to  the Congress; 
and provides for the appointment o f a Gen- . 
eral Counsel by the President with the ad
vice and consent of the Senate.

Section 7106. Powers and Duties of the 
Authority.

Provides that the Authority shall provide 
leadership In establishing Federal lab<»r- 
management relations policy, adopt an o f
ficial seal, establish its principal office In the 
District of Columbia, and appoint staff; au-, 
thorizes the Authority to delegate certain 
powers to its Regional Directors and an ad
ministrative law Judge, subject to the review 
of Authority; provides for travel expenses; 
and empowers and directs Authority to pre
vent any violations o f this Act.

SUBCHAPTER H ---- FRIGHTS AND DUTIES OF AGENCIES
AND LABOR OK&ANIZATIONS

Section 7111. Exclusive Recognition of 
Labor Organizations.

Grants exclusive recognition to a labor or
ganization which secures majority vote in 
lawful elections within an appropriate unit, 
subject to certain prohibitions; establishes 
petitioning authority for elections; i^ te s  
requirements and procedure for petitioning 
the Authority; authorizes certification o f a 
labor organization as an exclusive repre
sentative; authorizes Authority to determine 
community of interest in establishing the 
bargaining unit; provides for membership 
in the bargaining unit; excludes certain 

‘ managers, supervisors, confidential em
ployees, personnel employees engaged in 
other than clerical duties, employees in
volved in the administration o f this Act, 
security and intelligence' duties, and in a 
bargaining unit in which a majority of the 
professional employees oppose membership 
within the labor organization; provides for 
the consolidation o f two or more units into 
a single larger unit; the submission o f names 
o f officers, by-laws, statement o f objectives, 
etc. to Authority; and waiving the right o f 
hearing for consent election. -

Section 7112. National Consultation Rights.
Grants national cons\:atation rights to a 

•' labor or^nizatlon  which has been granted 
exclusive Tecognition below the agency level 
and provides that such organization shall 
be advised'of proposed changes in conditions 
o f  employment and i^ r d e d  an opportunity 
to  present its own views and for consider
ation by the agency prior to its taking final 
action.

Section 7113. Repr^entation Rights and 
Duties.

Establishes for labor organizations the 
right o f exclusive representation o f all em
ployees within the bargaining unit, provides 
that the organization and agency shall 
negotiate in  good faith, and describes the 
obligations of both agency and organization; 
Civil Service Commission policies 'which re- 
late to more than one agency shall be subject 
to the consideration o f  the Board; if it re- 
lates to employees in the collective bargain
ing unit, it shall be subject to negotiation 
if policies affect the conditions o f employ
ment. I f  the agency is without exclusive 
recognition, the Issue shall be decided by 
the Authority. Establishes a Federal Per
sonnel Policy Board to consider personnel 
policies and regulations whose members arc 
designated by the Authority representii:)g 
equally labor and management.

Section 7114. Allotments to Representa
tives.

Provides for dues check-off; requires pa\- 
ment o f “ representation fee” by non-mem- 
ber employees within bargaining unit; de
scribes unfair labor practices of agency and 
labor organization; authorizes and fixes the 
procedure whereby the Authority may pre
vent an agency or labor organization from 
engaging in an unfair labor practice— com
plaints, hearing procedures, etc.

Section 7117. Negotiation Impasses: Fed
eral Service ̂ Impasses Panel.

Authorizes'the Federal Mediation and Con
ciliation Service to assist in negotiation im
passes; establishes Federal Service Impasses 
Panel within Authority whose members are 
Appointed by the Authority for rotating 
terms; staff; right o f Panel to Investigate 
impasses, make findings and recommenda
tions, conduct hearings and take binding 
iaction.

Section 7118. Standards o f Conduct for 
Labor Management.

Requires that labor organization seeking 
to represent or representing employees main
tain democratic procedures, prohibit con- 
fiiot o f interest among its members, and 
maintain fiscal integrity.

SUBCHAPTEB III---- GRIEVANCES, APPEALS AND
REVIEWS

Section 7119. Appeals from Adverse De
cisions.

Entitles employees to appeal adverse de
cisions to Civil Service Commission which, 
after investigation, is required to submit its 
findings and recommendations to employee 
and administrative authority which shall take 
the action recommended by the Commission.
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Section 7120. Orievance procedures.
Requires that negotiated agreements pro

vide for grievance procedures which are fair, 
simple, expeditlo\is and include the right 
o f labor organization to present and process 
grievances; to be present when any grievances 
are adjusted; and for coinrt action should 
either party refuse to proceed to arbitration.

Section 7121. Exceptions to Arbitral Awards.
Either party may file an exception to ar

bitrator’s award; Authority may modify 
award if it is contrary to laws or regulations,* 
procured by fraud or partiality o f arbitrator,, 
or should arbitrator exceed his authority.

Section 7122. Judicial Review.
Aggrieved party may seek judicial review of 

final order o f the Authority on basis o f rec
ord within 60 days; Authority or either 
party may petition the Circidt Court of Ap-' 
peals for enforcement o f final order; and 
empowers the court to grant relief for unfair 
labor practices. -

ST7BCHAPTEB IV---- ^ADMINXQTRATIVE AND OTHER •
PROVISIONS

Section 7131. Reporting Requirements for '
• Standards o f Ckmduct.

Requires that labor organization adhere 
to reporting requirements for standards of 
conduct under the National Labor Relations 
Act and provides that the Secretary of Labor 
may revoke these provisions if he finds that 
the puri>oses o f this Act would be served.

Section 7132. Official Time.
Authorizes official time to be granted to. 

employee representatives o f labor organiza
tions for conduct o f negotiations; provides 
that internal business shall be conducted by ’ 
representatives during non-duty hours; and 
requires Authority to determine whether offl- 
clal time shall be gran t^ . ___________ ...

[From 123 Cong. Rec. E 335 ■ 
(daily ed. Jan. 26, 1977);]

Section 7133*. Subpoenas.
Empowers Authority to Issue subpoenas to 

secure testimony or evidence; provides for 
court enforcement of subpoenas; witness 
fees; grants immunity to subpoenaed wit
nesses; fixes penalties for persons Interfer
ing with the duties of the Authority. I

Section 7134, Compilation and Publication, 
o f  Data.

Requires that the Authority maintain at 
record of its proceedings and that its files be 
available to the public.

Section 7135. Funding.
Authorizes appropriation o f such sums as 

may be necessary.
Section 7136. Issuance o f  Regulations. '
Req\iires the Authority, the Federal Media

tion and Conciliation Service, and Panel to  
Issue rules and regulations to implement this 
Act.

Section 7137. Continuation o f  Existiifg
• Laws and Recognitions, Agreements iand Pro- 
, cedures.

Provides for the continuance o f existing 
agreements and renewal o f recognitions of. 
organizations which represent managers and[

supervisors in private sector; prior po iici^  
established by previous Executive Orders 
which deal with Federal labor-management 
relations: and modifies and repeals incon 
sistencies in existing law and provides that* 
this Act shall take precedence.

Section 3. Amends section 6606(a) o f title 
' 6 UJB.C. to provide back pay, leave, seniority 
and attorney’s fees to current employees a f
fected by unwarranted personnel policiesLand 
lump sum payments to former employees 

I affected by such practices.
Section 4. Strikes out Chapter 76 o f title 6 

XTJ3.C.; makes technical changes in Sub
chapters i n  and IV, and strikes out Sub
chapters I and n  and Inserts the following:

SUBCHAPTEB I— CAT7SE AND FBOGEOX7RK
Section 7601. Definitions.
Defines “ employee” and “ adverse actlo^** 

to f  purposes o f this Subchapter.
Section 7602. Cause.
Provides that agency may take adverse 

action against an employee to promote the 
efficiency of this service.

Section 7603. Procedure.
Provides that employees against whom an 

adverse action Is proposed is entitled to 80 
days written notice, relevant evidence, pre
termination hearing, transcript, and written 
decision; empowers hearing ex|imlner to issue 
subpoenas; provides for Judl9 tal enforcement 
o f  subpoenas; makes finding subject to Ju
dicial review; provides that parties may 
m odify this procedure as part o f a collective 
bargaining agreement; and makes conform
ing changes in the analysis o f Chapter 76 
and Chapter 72 of title 6 U.S.C.

Section 6. Makes conforming changes in 
Chapter 77 o f title 6 tJ.S.C.

Section 6. Makes conforming changes In 
Subchapter n  of Chapter 71 o f title 6 UJS.C.

Section 7. Makes technical lund conform
ing changes to Sec. 6316 title 6 U.S.C.

Section 8. Provides that if  any proyislon 
o f  this Act is declared Invalid, the remainder 
shall not be affected.

Section 9. Provides that the effective date 
o f  this Act shall be 120 days after its enact
ment or on October 1, 1977, whichever comes 
later, except that sections 7104, 7106, and 
7186 shall take effect on the date o f  enact
m ent or on October 1, 1977, whichever comesj

[From 123 Cong. Rec. E 5566 
(daily ed. Sept. 14, 1977):]

LABOR MANAGEMENT RELATIONS'^ 
FOR FEDERAL EMPLOYEES

HON. WILUAM (BILL) C U T
O F  lO SSO U B Z

IN THE HOUSE OF REPRESENTATIVES
Wednesday, September 14, 1977

M r. CLAY. Mr. Speaker, today, with, 
the cosponsorship of my dlstingulshe<i^  ̂
colleague from Michigan—Mr. W il l ia x ,  
F ord , I  have introduced a bill which
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would establish by law a labor-manage- 
ment relations program fw  Federal em
ployees. Our bill incorporates the basic 
features o f two similar bills which were 

' introduced earlier in this session^-HJEl. 
13, which 1 introduced on January 4, and
H.R. 1589, whidtM r. Ford introduced on 
January 10.

The Subcommittee on Civil Service, 
which I am privileged to chair, has con« 
ducted 0 days of public hearings on 
labor-management legislation. The sub
committee received testimony from 12 
witnesses.

Regretfully, because the Civil Service 
Commission has not yet determined its 
position on this issue, the subcommittee 
has not had the benefit of its views. 
While I am hopeful that we will have 
the benefit of the administration’s views 
before this legislation reaches the floor 
of the House of Representatives, I be
lieve that this issue is too important to 
wait upon the administration to complete 
its “study.”

The existing Federal labor-manage
ment relations program is overly biased 
in favor of management, the scope of 
bargaining is so limited as to render it 
virtually meaningless, the procedure for 
the resolution of impasses and disputes 
is unwieldly and overly drawn out.

' The bill which I have introduced today 
; with my colleague, Mr. W i l l i a m  D .  F o r d ,
; addresses these Issues in a manner which 
is effective, fair, and balanced.

While my colleague and I may differ 
in our respective approach to some de
tails of this bill, Mr. Speaker, we are 
united in its basic thrust. We have each 
made some modifications in our original 
approach to this issue. We may need to 
resolve other differences in our approach. 
We are however imited in our determi
nation to provide a balanced impartial 
approach to labor-management relations 
for Federal employees. .

The major provisions of our bill, as we 
introduced it are as follows:

Finds that It Is In the public interest to 
establish by law the right o f federal em- 

’ ployees to  bargain collectively over the terma 
and conditions o f their employment and pro
vides federal employees with the right to join  
or not to join  a labor organization, to par
ticipate in its management, and to bargain 
collectively over the terms and conditions o f 
their emplo3rment. (Sections 7101, 7102)

Establishes a Presidentially-appointed 
three-member Federal Labor Relations Au-» 
thorlty with responsibility for administering 

' the provisions of the law. (Sections 7104, 
, 7105)

Provides that labor organization may se
cure exclusive representation by election; for

Agency shop; and for dues check-off by (1) 
exclusive representative, (2) an organiza
tion hoWing a 10% membership base if no 
other group holds exclusivity, and (3) aa
alternate labor organization,-should the em
ployee choose to do so. (Section« 7111« 7113, 
7116)

Provides for the negotiation o f grievance 
procedures (except employment discrimina
tion and political righta), with binding ar
bitration and Judicial review. An employee 
who pursues grievances and appeals by the: 
statutory appeals mechanism may select h W  
her own representative. (Sections 7103(A) 
(16), 7121, 7122, 7123, 7124)

Provides for the resolution o f  impasses 
through third-party intervention—Federal 
Services Impasses Panel—and binding ar
bitration; authorizes the assistance o f the 
Federal Mediation and ^Conciliation Service. 
(Section 7119)

Establishes a seven-member Employee Pay 
and Benefits Council which negotiates p#y 
and other major money-related fringe bene
fits with the President’s agent (ehairman 
o f  the Civil Service Commission, Director o f 
Office o f Management and Budget, and Sec
retary o f LabOT) and provides for presiden
tial alternatives and Congressional disap
proval o f  recommendations. (Sections 7114, 
7116)

Provides official time for contract negotia
tions, negotiation o f  ground rules, and 
processing o f  grievances. (Section 7132)

Provides an employee against whom an ad
verse action is proposed ^ t h  30 days writ
ten notice, relevalit materials and preter- 
mlnatlon hearing. (Section 7503)

Provides for the prevenjtion and resolution, 
o f unfair labor practices and standards of 
conduct for labor and management. (Sec
tions 7117, 718, 7120)

[From 124 Cong. Rec. E 1547 
(daily ed. Mar. 22, 1978):]:

A C R inC A I. lX)OK AT THE ADMIN- , 
ISTRATrOlTS PLANS TO REVAMP 
THE CIVIL SERVICE SYSTEM

HON. WIUJAM F. WALSH
OP HEW T O S S

IN THE HOUSE OF REPRESENTATIVES
Wednesday, March 22, 1978

• Mr. WALSH. Mr. Speaker, I  have 
many reservations about the administra
tion’s recently annoimced proposals to 
revamp the Civil Service Commission. 
Congress must look very carefully at 
these proposals, especially in light of
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recent criticism by the chairman o f the 
House Service Subcommittee that the 
administration’s figures on how many 
Federal workers are fired each year be
cause o f incompetence is drastically un
derstated. Backers o f this reorganization 
plan have said only 226 Federal workers 
were fired in 1977. Yet investigation by 
the House subcommittee showed that in 
fiscal year 1976 alone, 17,000 Federal 
workers were relieved 6f duty because of 
poor performance. Surely that number 

. did not decrease so drastically last year.
Because of this discrepancy, we in 

Congress must look at this plan with a 
sharp and thorough eye, and with this 
in mind, I submit the following article 
as food for thought: It was written by 
Vincent Cormery, president of the Na
tional Treasury Employees Union.

Old Hickory came to the White House 
more than 100 years ago and brought 
with him the **spoils system.”

With their coonskin caps and deerhide 
boots, the supporters o f Andy Jackson 
soon found jobs throughout our still 
fledgling Government, while the clerks, 
bookkeepers, and tariff collectors from 
the opposition party were thrown into 
the streets.

That was patronage in its rawest, most 
blatant form. Today, the world Is much 
more sophisticated and so are those who 
fish to resiurect the spoils system. Noth
ing simple for them; Instead we have 
an inch-thick report which has been 
submitted to the President by Dwight 
Ink and his personnel management 
project. ,

Taken together, the 125 recommenda
tions contained in the “ Ink Report” 
would restructure the personnel system, 
from top to bottom, paving the way for 
absolute presidential domination of the 
Federal Government and its employees. 
To accomplish this, the task force pro
posed sweeping changes in the hiring 
rules, the job protections accorded em
ployees and managers, compensation 
practices, and the role of imlons in the 
Federal Government. 

* * * * * * * * * * * * * *

No one would suffer more, howevef, 
than rank-and-file employees. Promo
tions would be few and far between, 
with vacancies being filled by the party 
faithful. While they would still be tech
nically eligible for step Increases, em

[From 124 Cong. Rec. E 1548
(daily ed. Mar. 22, 1978):]

ployees would find them very scarce. Su
pervisors would be encouraged to deny 
employees step increases, and these same 
incbvicfuals would be evaluated on the 
basis of how few they recommended. Of 
course, the lower the number, the higher 
the supervisor's evaluation.

4 In addition, the Ink Task Force urges 
a series of proposals to reduce the wages 
and fringe benefits of bargaining unit 
employees and to eliminate quality step 
increases. The task force recommenda
tions also make it easier to fire employees 
by relaxing the standard for dismissal 
and by forcing them to prove why they 
should be allowed to keep their jobs. Cur
rently, the burden of proof in an adverse 
action is on management; under the task 
force proposals it would be shifted to the 
employee. Once an employee has been 
removed from the rolls, there is nothing 
to prevent filling that position with 
someone who has proved their loyalty to 
the administration.

Simply stated, the Ink Task Force re- 
. 3rt is a clever scheme, cloaked in pious 
pronouncements, to politicize the entire 
Federal workforce, while driving down 
the pay and fringe benefits o f the rank- 
and-file. Campaign supporters, of JBie 
President will fllnd it much easier to be 
hired, to move quickly through the ranks, 
and then find their ultimate reward, as a ' 
manager receiving bonuses for their o u t - ' 
standing loyalty. In the meantime, other 
Federal workers will face a shrinking 
ps^check and will be haunted by the 
c6nstant threat of dismissal to make 
room for one o f the “chosen.”

Predictably, the Ink Task Force pro** 
posed the creation of a new agency, 
called the Merit Protection Board that 
is supposed to prevent all of this from 
happening. However, the members o f t^e 
Board will be appointed by the P resid^t 
and they will report directly to him. More 
importantly, with the free reign that the 
task force gives to Presidential ap -. 
pointees, throughout the Government, 
the Board members would be powerless 
to stand against what would be a horde 
of political roughriders.

Just think, it was only a few months 
ago that the President’s lobbyists were 
telling Congress that law en forc^ en t 
officers, as well as those engaged in 
au^ts, inspections, and administering 
grants, should be excluded from Hatch 
Act reform for fear of overly politicizing 
the “Federal bureaucracy." Those on the

■ Ink Task Force certainly did not share 
this concern. Their proposals would not 
only wipe out an^ Hatch Act protections, 
it would reward employees for actively
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supporting the administration and pen
alize those who did not.

In order to remove as many obstacles 
as possible to the politicizing of the PW - 
eral workforce, the Ink Task Force rc^ 
port seeks to narrowly restrict the role o f 
Federal employee imions. Matters which 
are i^ot negotiable would be removed 
from the bargaining table. For example* 
under Executive Order 11491, imions can 
negotiate contract provisions requiring 
that current employees receive first con
sideration for higher level vacancies. 
Under the Ink recommendations, this 
would be forbidden. The President’s peo
ple would get the jobs.

This effort to strap Federal unions is 
not surprising. After all, strong, active 
imi(»is are an anathema to political con
trol of Federal employees. However, us
ing a smoke screen to cloak the^ true 
intentions, the task force has proposed 
such things as independent Federal 
Labor Relations Authority, an agency 
shop, a consultative board to discuss re
visions in the Federal Personnel Manual 
and binding arbitration of removal 
actions.

Even here, however, the Ink Task Force’ 
is disingenuous. Upon close examination, 
the independent Labor Relations Au
thority turns out to be not so independ
ent, with its members reporting to the ’ 
President, just as they do now, and shar
ing the same office space with his per
sonnel advisors. With regard to the 
agency shop, everyone knows that it is a 
virtual certainty that Congress would 
refuse to approve the necessary legisla
tion to implement this concept.

At first blush, the expansion of the 
grievance procedure to include removal 
actions seems like a big step forward. 
But, in reality, it is no more than a 
hollow promise.'By lowering the stand
ard  fo rdismissal and by forcing em-
[From 124 Cong. Rec. E 1549 
(4aily ed. Mar. 22, 1978):]

ployes to prove their innocence. Federal 
workers would be d en i^  due process, 
while arbitrators would be so restricted 
it would be nearly impossible for them t o , 
rule on behalf of employes.

As far as the creation of a union boafd r 
to review FPM supplements, all I can 
say is that 7 years of meaningless dia- 

*log on the Federal Employees Pay Coun
cil clearly demonstrates the futility of 
any consultative procedure. Sitting on 
such a board would simply constitute â  
dubious right to talk at someone who is. 
already locked into a course of action.

Naturally, among the 125 recommen
dations there are a few iwoposals that 
would improve the current system. But 
make no mistake, the task force report, 
if  adopted, would seriously harm Fed
eral employes. In effect, it would turn 
the clock back to the days of Old Hick
ory when job security and fairness were 
unknown and Federal unions did not 
exist. _

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

;* A wide open road Is being paved for 
massive political chicanery and all ill the 
name o f civil service reform. This must 
leave the spirit o f Andrew Jackson 
chuckling and right proud.*

I

[From 124 Cong. Rec. H 5248 
(daily ed. June 9, 1978):]

CIVIL SERVICE REFORM 1

(Mr. DERWINSKI asked and was 
given permission to address the House 
for 1 minute and to revise and extend 
his remarks.)

Mr. DERWINSKI. Mr. Speaker. I 
would like to advise the Members that
I am surprised by the gentleman fro m , 
New York (Mr. C o n a b l e ) and the g e n - ' 
tleman from California (Mr. L a g o m a r -  ' 
siNo), who will follow me. They have, 
comments critical o f the President. My 
comments are in support of the Presi
dent.

Specifically, I support the President’s 
Civil Service Reform program, and I< 
wish to point out to the House that it 
is being tom  apart in the Cortmii<»1^ on 
Post Office and Civil Service. I wish th e : 
Democrats would give their beloved 
President some proper support.

Mr. CONABLE. Mr. Speaker, will the 
gentleman yield? :

Mr. DERWINSKI. I yield to the gen- ; 
tleman from New York.

Mr. CONABLE. I thank the gentleman 
for yielding.

Mr. Speaker, I support the President, 
to the extent that he is advocating a tax 
cut. I hope the Congress will not scuttle 
It.

Mr. DERWINSKI. Mr. Speaker, this 
may be a great day for the President.

Mr. Speaker, President Jimmy Carter 
must feel like the manager of a star
laden team which has more than its 
share of troubles in producing victories. • 
He has tried a variety of starting pitch
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ers who have had difficulty locating the 
strike zone. He has watched in dismay 
as signals flashed from the sidelines 
have been routinely ignored. Worse still, 
his political moundsmen have shown a 
penchant for the balk.

The lack of action on the President’s 
sound and sensible plan to reform and 
reorganize the Federal civil service sys- 
t*em adds credence to the suspicion many 
of the players on his own congressional 
team are more interested in political 
commercials than in solid and substan
tive legislation. Instead of rallying to the 
President’s support for his courageous 
action in attempting to make the Fed
eral bureaucracy more responsive ^ d  
responsible to the taxpayers, members of 
his party have been busy crafting a series 
of mischievous amendments. In the proc
ess, good legislation, which should be 
moving swiftly through Congress, has 
been languishing in the House Post Of
fice and Civil Service Committee.

Republican members of the committee 
were ready to begin a markup of the 
President’s legislation weeks ago. At a 
White House meeting, we gave the Pres
ident our word we would provide the fu ll
est possible cooperation in the expedi
tious consideration of the legislation.

We stand by that pledge. We agree 
with the President there is a genuine 
need for a new emphasis on increasing 
Government efficiency by placing a new 
emphasis on the quality of performance 
by Federal workers. Even the workers 
themselves have been frustrated by the 
inefficiency of the system.

Meanwhile, committee Democrats have 
been caucusing for about a month on a 
nonstop basis searching for ways to posi
tion themselves against the President.

The President’s plan will encourage 
competent workers to improve the sys
tem. It is good government; it is good 
iwlitics; it is good for the taxpayers: and 
it Is long overdue. There can be no ex
cuse for attempting to inject partisan
ship into what should be and is a strictly 
nonpartisan matter.

As the ranking Republican on the 
House Post Office and Civil Service Com
mittee, I reaffirm my pledge to work with 
the President to overcome the irrespon
sibility of members of his own party.

[From 124 Cong. Rec. H 7105 
(daily ed. July 20, 1978):]

CIVIL SERVICE REFORM
The SPEAKER pro tempore. Under a 

previous order of the House the gentle
man from Illinois (Mr. D e r w i n s k i ) is 
recognized for 5 minutes.
• Mr. DERWINSKI. Mr. Speaker, in as
sessing major battle damage to his high- 
priority civil service reform legislation, 
President Carter today should be grateful 
the bill no longer is in the clutches of a 
band of hypocritical Democrats on the 
House Post Office and Civil Service Com
mittee. The deliberate damage in com
mittee to this much-needed legislation 
can be repaired when it moves onto the 
House floor, but it is going to require 
some positive action by the President.

He must make it clear that the mis
chievous and crippling amendments to 
his legislation are completely unaccept
able. Then, he must rally the House 
leadership to help him repair the damage 
done by members of his own party. Then, 
conscientious Democrats, who place good 
government ahead of petty politics, 
working witii Republicans can produce 
meaningful and responsible civil service 
reform.

What happened in committee vms a 
brazen display of political hypocrisy by a 
group of Democrats who i^ ored  their 
President and the public. Instead, they 
responded with Pavlovian precision to 
the demands of greedy union bosses who 
see gold and more power in the main
tenance and perpetuation of a floated 
and inefficient bureaucracy.

In adding legislation which emascu- 
;lates the Hatch Act, committee Demo
crats made it clear they want a civil serv
ice system which would be subject and 
subservient to politics. The section of the 
President’s bill dealing witii the senior 
executive service has been made mean
ingless, and the labor-management title 
has been expanded to benefit labor unions 
at the expense of sound managerial flex
ibility. The flnal insult to the President 
was the committee action to include in 
the reform bill the costly firefighter leg
islation which he already has vetoed.

It is obvious the irresponsible band of 
shortsighted committee members have 
transformed what should be a nonparti
san issue into highly partisan and un
workable legislation.

The committee’s one proper act came 
vfiien it released the President's bill from 
bondage.^
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I [From 124 Cong. Rec. E 4150
(daily ed. July 28, 1978):]

THE CAREER WOMAN IN GOVEIW- 
MENT: WHAT IS HER FUTURE?

HON. GLADYS NOON SPELLMAN
OF M ARYLAN D 

IN THE HOUSE OP REPRESENTATIVES 
Friday, July 28, 1978

• Mrs. SPELLMAN. Mr. Speaker, there 
is a great deal of Interest and emphasis, 
these days on “upward mobility” for 
women, both in government and in the 
private sector. For this reason, I would 
like to share with my colleagues a recent 
speech by Alan K. Campbell, Chairman 
of the U.S. Civil Service Commission, be
fore the National Coimcil of Career 
Women. Mr. Campbell outlined the re
form legislation now before the Congress 
and commented on the measures the 
Commission was taking or drafting, to 
make the Federal career service more 
“hospitable” to the talents of women. 
The National Council of Career Women 
is a nonprofit membership organization 
providing career guidance and develop
ment for women in order to make them 
better prepared for “upward mobility.'*

The speech follows:
T h e  C a r e e r  W o m a n  i n  G o v e r n m e n t : W h a t  

Is H e r  F u t u r e ?
'I  very mucli appreciate the opportunity to 

talk with you about the future of career
# women In government.

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥
• Ab you know, we began to examine the 
personnel system a year ago. and reform leg
islation is now before Congress. Hearings 
have been completed in both the House and 
the Senate. With markup now In progress, 
we have every expectation that we will see 
a bill reported well before the session ends.

But before I outline that legislation, let 
me highlight some measures we are already 
taking, or drafting, to make the Federal 
career service more hospitable to the talents 
o f able women, to get women and minorities 
out o f the “ basement of public service,” and 
Increase their ntmibers at all levels.

The first o f these is the Presidential Man
agement Intern Program. Our purpose Is to 
attract outstanding young men and women,
^From 124 Cong. Rec. E 4151 
tdaily ̂  July 28, 1978):]

weU educated and cominltted to public 
1 management. They bring to government new

graduate degrees In public management at a 
time when creative management is sorely 
needed;

On completing their two-year internships, 
they may receive competitive civil service 
status. They start at GS-9, and are eligible 
for promotion during their Internships. Close 
to  1,000 highly qualified people were nomi
nated for the first year of the program, and 
250 were selected. It Is particularly gratify
ing that 46 percent of the finalists are wom
en.

These interns, I  might add. are In great 
demand, for there are more billets than the 
250 who can be hired In a given year.

Another promising new opportunity is a 
graduate co-op education (or work-study) 
program extending the existing undergrad
uate program to graduate and associate de
gree students. It could provide as many as 
10.000 Intemship-llke positions yearly. Stu-. 
dents are paid for career-related work as
signments In Federal agencies whUe stUl in 
college. I f  they meet certain requirements, 
they may enter the career service non-com - 
petitlvely. This program wUl open still more 
doors lo r  women in the pubUc service.

We have done extensive work to develop 
a Special Emphasis Program, in which agen
cies will be authorized to appoint women and 
znlnoritles through special procedures In an 
occupation where they are underrepresented. 
The program is clearly experimental, and If 
It does not produce good results It will be 
abandoned. We feel experimentation te nec
essary. however, because current procedures 
have not resulted In a Federal work force 
that appropriately reflects the nation't d l- 
veiBlty.

The plan wotUd permit a variety o f selec
tion methods, providing competition on the 
basis o f  education, experience, and perform
ance. Those selected would, in effect, be tak
ing m two-year on-the-Job performance test. 
I f  TOccessful, they wm enter Uip career 
service.

The plan 1b  positive and innovatlv«. How
ever. there are things it would not 4o:

It  would not create new jobs, or set np 
parallel systems outside the personnel main
stream . . . rather, candidates wUl occupy 
regular positions which are temporarily des
ignated for these so-called Schedule A Jobs.

It  would not choose candidates on  non- 
tnerit factors, such as race, color, creed, sex, 
national origin, or handicap . . . appoint
ments under the excepted authority would 
be < ^ n  to aU candidates.

I ’d  like to  point out that the Special Em
phasis Program is designed for hiring new 
employees. In no way is it a replacement for 
tow ard mobility. Nevertheless, women al
ready in Federal jobs could compete through 
special methods and be selected ^fcr blgher 
grade positions.

I<et me briefly mention Upward "Mobility, 
which began to  woxk in a meaningful way 
with passage o f  fiie EEC Act of 1972.

Its basic principle Is that some employees 
In dead-end jobs. GS-0 and below, have the 
potential for more rewarding positions, but
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n ot the quaUflcBtioDB. How tie we tap this 
potential?

l^nrget Jobs must be Identified, the em
ployee must have counseling, there must be 
training to  get the employee qualified for 
the better Job, and. finally^ each partici
pant’s progress must be carefully evaluated.

Participants in  the Upward Mobility Pro
gram Are predominantly women since most 
oT the dead-end Jobs are held by women, and 
the program has helped them. Prom 1972 
through 1975. an estimated 60,000 employees 
moved to  career , occupations, some re- 
^MSigned. some promoted. And tn 19T6 wUme, 
the latest year for which we have mOld In- 
lorm ation, over 7DJ000 were cttber promoted 
«r teasslgned to  aew oareeis.

W hat about mobiUty for the mid-level 
'vom an?

Just as there Is ' a difficult gap to be 
bridged at the through 9 range, an
other stopping point for women is at the 
GS-11 through 13 levels.

Women who reach the “ full performance** 
(formerly Journeyman) level o f  their Jobs, 
and are excellent technicians In their fields, 
find that they are not being considered for 
promotion to management Jobs. I have Just 
asked the Commission’s Federal Women's 
Program, working with our Bureau o f  Train
ing and an Interagency task force, tp map 
out a meaningful career development lad
der for such women.

We expect these positive steps not to un
dermine merit, but enhance It— a concept 
that has clearly been violated In a system 
which has 92 percent white males and 3 per-' 
oent wcmien at Its top levels. 

* * * * * * * * * * * * * *
 ̂ The two legislatiTe tnstruments .which 

w e’re proposing are the Civil Service Reor- 
,ganization Plan, or Reorganization Plan 2.̂  

which went to  Congress today, and thS Civil 
Service Reform Act o f 1978, subm itted to 
Congress on March 2.

The Reorganization Plan would split the 
Civil Service Oommlesion into three agen
cies, namely: •

Tbe Office o f  Personnel' Management which 
 ̂would help the President^'manage govern
ment's human resources, as does the Office 

Management and Budget in managing 
government’s finances.

H ie  Merit Systems Piotectlon Board which 
WDTild be an independent agency to hear 

' employee appeals, empowered to punish vio
lators or abusers o f the system.

The Federal liabor Relations Axrttiorlty 
which would pull together several pro
grams, and function  for Federal workers 
m uch as the National Iiat>or Relations Board 
does for private sector woricers. 
* * * * * * * * * * * * * *

[From 124 Cong. Rec. E 4152 
(daily ed. July 28, 1978):]

Whatever measures the Congress approves, 
I can assure you that we will peMevere in our 
drive to rebuild and modernize the civil 
service system. We count on ypyr support.#

[From 124 Cong. Rec. E 4293 
(daily ed. Aug. 3, 1978):]

labor-management relations 
FOR FEDERAL EMPLOYEES

HON. WILLIAM (BILL) CLAY
OF MISSOTTBI

IN THE HOUSE OF REPRESENTATIVES
Thursday, August 3, 1978

• Mr. CLAY. Mr. Speaker, when H.R. 
11280, the Civil Service Reform Act of
1978. is considered by the House, I under
stand that an amendment may be offered 
which would significantly narrow the 
scope o f issues over which employees may 
bargain with agency management. My 
views on title vn In general were ade
quately expressed In supplemental views 
of myself. Mr. Ford of Michlgan,^Mr. 
H eftel, Mr. M ichael O. Myers, Ms. 
Sghroeder, Mr.‘ Solarz, and Mr. Charles
H. W ilson  of Califomia, which are a part 
o f the committee rept>rt (95-1403) of the 
bill. I do, however, want to support the 
balanced approach which the committee 
took in dealing with scope of bargaining 
in title vn.

Originally, title VH of the biU provided 
that «nployees could bargain o v c t  every
thing except that which is prohibited by 
law-pay. money-related fringe benefits, 
retirement, and so forth. The admlnls- 
tratlom wanted to retain, for all practical 
purposes, the existing practice which 
•hearings before the Subcommittee on 
dvll Service conclusively demonstrated 
was overly narrow, management- 
oriented. confusing, and antiquated.

The committee wisely adopted a bal
anced approach to these divergent points 
of view. While I opposed the approach in 
committee, it does strike an acceptable 
middle ground In this complex Issue. 
Thus, employees still cannot strike, can
not bargain over pay, and cannot have 
an agency shop as they may in the pri
vate sector.

On the other hand, the committee has 
preserved for agency managers the right “ 
to keep off of the bargaining table those 
prerogatives which the committee be
lieves are essential for them to manage

5 0 -9 5 2  0 7 9 - 5 5
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effectively. Specifically. a> labor organi
zation cannot bargain with agencies 
over:

First. Its mission, budget, internal se
curity, or personnel necessary to conduct 
its work;

Second. Its direction of its employees;
Third. Its assignment of work, con

tracting out, or personnel necessary to 
conduct its work; and

Fourth. Those actions necessary in the 
event o f a national emergency.

Further, while the bill provides that 
govemmeatwide regulations are ne
gotiable, it permits the Federal Labor 
Relations Authority to make them non- 
negotiable if the Government can prove 
a “compelling need” for uniformity in all 
agencies. Under this arrangement, the 
Government could not remove an issue 
from the bargaining table by merely is
suing a regulation.

Were an amendment to narrow the 
scope of bargaining approved by the 
House, an agency with an innocuous reg
ulation that each of its male employees 

.must wear a tie while on official duty 
could invoke that regulation to bar the 
issue from negotiation with an employee 
representative.

Mr. Speaker, title V n  of H.R. 11280 
strikes a careful and judicious approach 
to labor management relations in the 
Federal sector. The issues over which 
employees may bargain are already mod
est and very limited. The committee, 
while it has not adopted the far-reaching 
approach that I prefer, has adopted a 
position which moves slightly beyond ex
isting practice.

my colleague s " ^  supfk)rt the 
committee position on labor-manage- 
ment relations and to oppose any crip
pling amendments which may be offered 
on the floor of the House.«

[From 124 Cong. Rec. H 8155 
( d a i l y  e d .  Aug. 9, 1978):]

HOUSE RESOLUTION 1201—TO DIS
APPROVE REORGANIZATION PLAN 
NUMBERED 2
Mr. BROOKS. Mr. Speaker, I move 

that the House resolve itself into the 
Committee of the Whole House on the 
State of the Union for the consideration 
of the resolution (H. Res. 1201) to dis
approve Reorganization Plan Niunbered
2 transmitted by the President on May 23,

1978; and pending that motion, Mr. 
Speaker, I ask unanimous consent that 
debate on the resolution be limited to not 
to exceed 1 hour, the time to be equally 
divided and controlled by the gentleman 
from New York (Mr. H o r t o n > and my
self.

* * * * * * * * * * * * * *
IN  T H E CO M M ITTEE OF T H E  W H O LE

Accordingly the House resolved itself 
into the Committee of the Whole House 
on the State of the Union for the con
sideration of the resolution (H. Res. 
1201) with Mr. A m m e r m a n  in the chair.. 

* * * * * * * * * * * * * *

Mr. BROOKS. Mr. Chairman, Re
organization Plan No. 2 of 1978 is the 
structural framework of President Car
ter's proposed civil service reform. It 
deals entirely with organization, not. 
with the policy reforms that the Presi
dent is seeking, and which are addressed 
in separate legislation that will be com
ing before the House shortly.

I emphasize this distinction because 
while the policy reforms have stirred up 
a lot of controversy and will be the sub
ject of much debate when they come to 
the floor, the reorganization plan has 
met with little or no opposition. Our 
committee has recommended unani
mously that the pending resolution dis
approving the plan be defeated, which is 
the upside-down procedure we have to 
follow to approve a plan imder the re
organization authority we have given 
to the President.

We did have requests from the Post 
Office and Civil Service Committee that 
we hold up the reorganization plan un
til the reform legislation had been en
acted. We did get the administration to 
delay submitting the plan for as long as 
it could, but once the plan was sub
mitted, the 60-day clock started run
ning and the plan will now take effect 
automatically at the end of this week 
unless the House or Senate reject it.

Although the plan is designed to pro
vide the organizational structure to carry 
out the proposed civil service reforms, 
not only can it stand alone, it \̂ ill pro
duce necessary and desirable changes by 
itself in the existing Federal personnel 
system.

The primary purpose of the reor
ganization plan is to change the Civil 
Service Commission. That agency has
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had so many duties and functions added 
to it over the 110 years of its existence 
that its original purpose has become ob
scured and it is now called on to play 
many conflicting roles.

The Commission would be replaced by 
a Merit Systems Protection Board, which 
would give Federal employees an inde
pendent, impartial board to protect them 
against abuses of the merit system. The 
board would be bipartisan, with it three 
members appointed by the President and 
confirmed by the Senate.

The managerial functions of the Civil 
Service Commission would be taken over 
by a new executive branch agency, the 
Office of Personnel Management, headed 
by a director appointed by the President 
and confirmed by the Senate. The Presi
dent, as Chief Executive, would thus have 
an administrative arm,’ directly respon
sible to him, to develop and administer 
Federal personnel policy.

A third new agency created by the plan 
is the Federal Labor Relations Author
ity, which would be responsible for ad
ministering Federal labor-management 
policy. It would be a bipartisan board 
with three members appointed by the 
President and confirmed by the Senate, 
and it would take over functions now 
handled by Executive order on a part- 
time basis. The authority would have a 
general coimsel to investigate and pros
ecute complaints o f unfair labor 
practices.

Those are the essential features of the 
plan, Mr. Chairman. Its purpose is to 
correct long standing organizational de
ficiencies that have greatly reduced the 
effectiveness and credibility of the Civil 
Service Commission and helpe^l under
mine the morale of Federal workers. It 
will also strengthen merit protection for 
Federal employees, improve personnel 
management, and provide an effective 
framework for labor-management rela
tions. These are all worthwhile objec
tives, separate and apart from the policy 
reforms we will be debating later, and I 
urge support for the plan.
. Mr. HORTON. Mr. Chairman, I  yield 
myself 10 minutes.

Mr. caiairman, I rise in opposition to 
House Resolution 1201 and in support of 
Reorgar^zation Plan No. 2 of 1978. 

* * * * * * * * * * * * * *

[From 12A Cong. Rec. H 8156
(daily ed. Aug. 9, 1978);]

The plan in outline is simple. The 
Civil Service Commission would be 
abolished and would be r^ laced  by two 
separate agencies-—first, an Office of 
Personnel Management, to advise the 
President, develop personnel programs, 
and administer central personnel pro
grams, and second, a Merit Protection 
Board headed by a bipartisan panel of 
three members to Investigate and review 
claims of merit abuses and grievances 
and to adjudicate appeals. Investigation 
and prosecution of political abuses and 
merit system violations will be con
ducted by a presidentially appointed 
special counsel within the Board.

The plan would also establish an in
dependent Federal Labor Relations Au
thority in the executive branch for cen
tral administration of the labor rela
tions program now vested in a number 
of entities. The Federal service impasses 
pand will be continued as a distinct 
organizational entity within the author
ity to resolve negotiating impasses be
tween Federal employee unions and 
agencies.

[From 124 Cong. Rec. H 8157 
( d a i l y  e d .  Aug. 9, 1978):]

 ̂ Mr. STEERS. Mr. Chairman, I want 
to first thank the chairman of the full 
Committee on Government Operations, 
the gentleman from Texas (Mr. B ro o k s ) 
for calling my office Friday and alerting ' 
me to the fact that this resolution would 
be coming up shortly. I regret that I am 
in total opposition to the view taken by 
the gentleman from Texas (Mr. B ro o k s ) 
and to the position taken by my esteemed 
colleague, the gentleman from Nel  ̂York 
(Mr. H o r to n )  .

Second, I want to tell the House that 
the delegates to the American Federa
tion o f Government Employees Conven-, 
tion in Chicago voted overwhelmingly \o ; 
withdraw any and all prior support that 
their national organization had given to 
the Carter administration’s proposals to 
“ reform the civil service system.”
' In addition, apparently expressing 

strong dissatisfaction with the Presi
dent's proposals in this and other areas, 
the convention voted to censure Mr. 
Carter, as stated in a motion that read 
in part as follows:

Whereas, his actions since his Inauguration 
have clearly demonstrated that he has lied 
not only to Federal workers but to the Amer-
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lean people as a whole, therefore be It re
solved that this body censures Jimmy Carter, 
President o f the United States, for his bla
tant lies to Federal workers and the Ameri
can people. • • ♦ __
¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

[From 124 Cong. Rec. H 8158 
(daily ed. Aug. 9, 1978):]

• Mr. HARRIS. Mr. Chairman, I am op
posed and will vote against the bill before 
us today that will abolish the Civil Serv
ice Commission and create in its place 
the new Office o f Personnel Management. 
the Merit System Protection Board, and 
the Federal Labor Relations Autiiority.
¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

I b^eve~there Is merit~Ih separating 
the dual but conflicting roles the Com
mission now has, that is the role of 
manager of employees and employee 
defender. No agency can effectively 
handle such conflicting responsibilities, 
and clearly there is a need for an inde
pendent body to adjudicate employee 
complaints, a nonpartisan, impartial

* body that the employee can look to for 
fair treatment and justice.

However, H.R. 11280 is the vehicle 
which delineates the new agencies* fim c- 
tions and responsibilities. What we seem 
to be doing today is setting up three new 
but empty boxes.

In shoitrunder >the popular slogan of 
*‘civil service reform,”  this Congress is 
close to producing civil service chaos.

The Federal employee should be as
sured fair treatment and personnel de
cisions should be made on the basis of 
merit.

The taxpayer deserves a government in 
which decisions are made based on Jus
tice, not politics. '

This has been my goal and will con
tinue to be my goal as we strive to make 
Government work better for our 
citizens.#

TheT^HAffiMAN. The Clerk will report 
the resolution.

The. Clerk read the resolution, as 
follows:

H. R e s . 1201
Resolved, That the House o f Representa

tives does not favor the Reorganization Plan 
Numbered 2 transmitted to the Congress b> 
the President on May 23,1978.

Mr. BROOKS. Mr. Chairman, I move 
that the Committee do now rise and re
port the resolution back to the House 
with the recommendation that the reso
lution be not agreed to.

The motion was agreed to.
Accordingly the Committee rose; and 

the Speaker pro tempore (Mr. B r o w n  of 
California) having assumed the chair. 
Mr. A m m e r m a n , Chairman of the Com
mittee o f the Whole House on the State 
of the Union, reported that that Com
mittee, having had under consideration 
the resolution (H. Res. 1201) to disap
prove Reorganization Plan No. 2 trans
mitted by the President on May 23,1978. 
had directed him to report the resolution 
back to the House vsdth the recommenda
tion that the resolution be not agreed to

The Clerk reported the resolution.
The SPEAKER pro tempore. Without 

objection, the previous question is 
ordered.

There was no objection.
The SPEAKER pro tempore. The ques

tion Is on the resolution.
The question was taken; and the 

Speaker pro tempore announced that the 
noes appeared to have it.

Mr. HORTON. Mr. Speaker, on that 
I demand the yeas and nays.

The yeas and nays were ordered.
The vote was taken by electronic de

vice, and there were—yeas 19, nays 383, 
' not voting 32, as follows: 
* * * * * * * * * * * * * *  
[From 124 Cong. Rec. E 4497 
(daily, ed. Aug. 10, 1978):]

TITLE vn OF CIVIL SERVICE 
REFORM BILL

HON. WILLIAM (BILL) CLAY
OP MISSOTJRI

IN THE HOUSE OF REPRESENTATIVES
Thursday, August 10, 197B

• Mr. CLAY. Mr. Speaker, H.R. 11280. 
the President's civil service reform bill 
will soon be debated on the House floor.

Several of my colleagues and I fought 
for a fair, balanced, effective and strong 
labor-management relations program 
which is encompassed in title vn of H.R. 
11280.

The committee considered and rejected 
several proposals put forth by the admin
istration which would have essentially 
gutted our efforts and left the labor- 
management relations program totally
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management-oriented with little atten
tion focused on Federal employees.

In the final analysis, the committee 
struck a middle ground on the issue of 
collective bargaining for Federal 
employees.

I want to share with my colleagues the 
point by point actions taken by the cwn- 
mittee during consideration of title VII. 
The areas include: Coverage, remov
ability, union security, scope of bargain
ing and management rights, scope of 
grievance/arbitration procedures, judi
cial involvement, and official time.

Coverage,— T̂he cbmmlttee print provided 
that exceptions to the blU’s coverage may be 
made only by the FLRA and only on an In
dividual basis. The FBI, CIA, NSA, Foreign 
Service, and other agencies were specifically 
excluded from  coverage in the Administra
tion ’s proposal. The Administration proposal 
further provided the cigency head with the 
unilateral discretion to suspend the program 
lor national security, Investigative, Internal 
audit purposes, or when non-domestic activ
ities would serve the national Interest. By 
voice vote, the committee adopted a com 
promise amendment which excluded intelli
gence and national security agencies ft-om the 
bill’s coverage and which provided that t&e 
FLRA, upon appUcation o f agency heads, 
could grant additional exceptions from  the 
bill’s coverage for Internal secxirlty and in 
telligence \mlts.

Removability.—^The committee print re
stricted the President's authority to remove 
the members of the FLRA and the Impasses 
Panel, and the General CJounsel of the FLRA. 
The Administration proposal originally 
placed no restrictions on the President’s au
thority to remove these persons from office. 
During conamittee consideration, the Admin
istration agreed to the removal o f members 
o f  the FLRA only for cause. The committee 
adopted by voice vate a compromise amend
ment which provided that members o f the 
FLRA and Impasses Panel may be removed by 
the President only for cause and that the 
General Counsel o f the FLRA serves at the 
pleasure of the President. This provision is 
oonsistent with the provisions of the National 
Labor Relations Board. The Administration 
proposal was rejected by the* committee on 
a voice vote.

Union security.— T̂he committee print pro
vided for an agency shop if, after the election 
o f  an exclusive representative, a majority of 
employees voting in a special authorization 
election, voted for one. The Administration 
proposal prohibited involuntary contribu
tions to employee organizations, but author
ized the negotiation o f free, voluntary dues 
withholding by agencies. By a roll call vote of 
16-9, the committee adopted a compromise 
amendment which deleted the agency shop 
provision but retained the authorization of 
voluntary dues withholding at no cost to the 
union. The Administration proposal was re
jected by the committee on a roll call vote 
o f 15-10.

Scope of "bargaining and management 
rights,—The committee print Included within 
the scope of bargaining all personnel policies, 
practices and matters affecting working 
conditions o f employees. These regulations 
would also be subject to collective bargain
ing, unless the FLRA determined that a 
•'compelling need" existed to remove these 
matters from negotiation.

Presently, regulations issued by agencies 
(Gi\il Service Commission, Office of Manage
ment and Budget, Department of State, for 
example) which apply to other agencies, take 
away the authority of these affected agencies 
to negotiate matters which are otherwise 
subject to collective bargaining.

The •'compelling need” test that President 
Ford made applicable to agency regulations 
in 1975 is thus moved up to Government- 
wide regulations. This provision on the one 
hand Insures management the flexibility to 
issue uniform regulations covering terms and 
conditions o f employment on Government- 
wide levels. On the other hand, it would en
sure that employees are not deprived of their 
legitimate right to bargain over the terms 
and conditions o f their employment* except 
■̂’here a genuine or “ compelling” need to do 
so exists.

The  Administration proposal retained vir
tually the same scope o f bargaining as the 
Executive Order; it is retained a strong man
agement rights clause; Government-wide 
regulations and personnel policies were 
barred from negotiations; and agency regu
lations were not subject to negotiations if a 
“ compelling need” was proven to the FLRA 
by the agency.

The committee adopted, by a roll call vote 
o f 14-10, a compromise amendment expand
ing the management rights clause to include 
as nonbargainable Issues the nmnber o f  em
ployees in an agency, and agency authority 
to direct employees and to determine the 
methods, means and personnel by which 
agency operations wiU be conducted. Agencies 
could not, as at present, unilaterally remove 
issues from bargaining by merely issuing 
agency regulations.

The Administration proposal was rejected 
by the committee on a roll call vote of 16-9.

Scope o f grievance/arbitration proce
dures,—^The committee print provided for 
negotiated grievance/arbitration procedures 
on virtually all matters except discrimina
tion and political activity issues. Employees 
could choose between >he negotiated and 
statutory grievances procedures and could be 
awarded attorneys’ fees and interest on back 
pay awards.

Under the Administration’s proposal, 
grievance procedures would Include statutory 
i^peals but would not cover “examination, 
certification and appointment, suitability, 
classification, pcditical activities, retirement, 
life and health insurance, national security, 
or the Fair Labor Standards Act” ; and, back 
pay awards would not include attorneys’ 
fees.

The committee adopted by voice 5 >̂te a 
compromise amendment which narrowed the 
scope o f  the negotiated grievance arbitra-
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tlon procedure in the committee print to ex
clude retirement, and life and health in 
surance, and to include discrimination 
complaints. An aggrieved employee in a dis
crimination complaint may pursue his or 
her complaint under the applicable pro
visions o f the Civil Rights Act of 1964 as. 
amended and regulations which may be is
sued by the Equal Employment Opportunity 
Commission. The Administration proposal 
was rejected by the committee bv a roll call 
vote of 16-9.

Judicial involvement,—The • committee 
adopted the language contained in the com 
mittee print which provided that mosi 
decisions and orders o f the PLRA are sub
ject to judicial review and enforcement. The 
Administration proposal, which was rejected 
by the committee on a voice vote, would 
lim it judicial review to  only those issues in 
which there is a Constitutional question, 
and made no provision for judicial enforce
ment of PLRA actions.

Official tim e.— T̂he committee print pro
vided for unlimited oflficial time for the 
processing o f grievances and the preparation 
and actual negotiation o f contracts. The 
committee adopted by voice vote a com 
promise amendment which provided un
limited official time only for the preparation 
and actual negotiation o f  contracts. The 
Administration proposal was to retain ex
isting practice. This proposal was defeated 
on a voice vote.

Mr. Speaker, title Vn, as approved by 
the Committee on Post Office and Cinl 
Service, represents a realistic approach 
to the issue of collective bargaining in 
the Federal sector.

I urge my colleagues to uphold title 
v n  and reject any weakening amend
ments which would only serve to gut this 
title.#

[From 124 Cong. Rec. E 4509 
(daily ed. Aug. 10, 1978):]

FEDERAL LABOR-MANAGEMENT 
RELATIONS

HON. WILUAM (BILL) CLAY
OF M ISSO U R I 

IN THE HOUSE OP REPRESENTATIVES 
Thursday, August 10, 1978

• Mr. CLAY. Mr. Speaker, the House 
will soon consider H.R. 11280, the Presi
dent's civil service reform bill.

Title v n  of H.R. 11280 establishes a 
statutory labor-management relations 
program for Federal employees. It pro
vides for the right to collective bargain
ing for Federal employees, an independ
ent Federal Labor Relations Authority

(PLRA), the resolution of disputes by 
the Intervention of neutral. I n d e p e n d e n t ,  
third parties, and judicial review and 
enforcement of the decisions and orders 
of the PLRA.

During fuU committee markup on H.R. 
11280, the committee overwhelmingly re
jected proposals, sponsored by the ad
ministration. The reason for this was 
that the administration's proposals 
would have merely preserved the status 
quo in labor-management relations. The 
administration sought only to codify the 
Executive order under which the exist
ing labor-management program has op
erated. The committee did not believe 
that these proposals went far enough— 
they would only serve to. continue a pro
gram which is management-oriented, 
narrow in its scope, and ineffective in 
meeting the needs of agency managers 
and employees alike.

In summary, title v n  as approved by 
the committee establishes and provides 
for the following:

It is in the public Interest tor federal em
ployees to bargain collectively, to  organize 
a labor organisation, and to participate in 
its management.

A presidentially-appointed three-member 
Federal Labor Rrtations Authority (FLRA) 
with responslblUty for administering the law, 
and for the aw>olntment o f a General Coun
sel within the PLRA whose responslbUltlea 
include investigation o f  allegations o f  unfait 
labor practices.

A labor organization may secure exclusive 
r^resentatlon by a majority vote o f  those 
voting within an appropriate bargaining unit 
and fpr voluntary dues witaiholding at no 
cost to the union upon election o f an ex
clusive representattve.

The scope o f  bargaining includes, oon- 
slfltent with Federal law, matters which are 
subject to Oovem ment-wlde rules or regula
tions unless the FLRA determines otherwise 
on Uie basis o f a “ compelling need** for uni
form ity o f  such rules or reg^ulatlons. A man
agement rights clause retains certain man
agerial prerogatives for the Oovehmient.

The negotiation o f grievance procedures 
(except retirement, life and health insur
ance and political rights), with the employee 
entitled to representation, binding arbitra
tion and judicial review. An employee may 
Choose between the negotiated or the statu- 
t< ^  «4>peĉ ls procedure.

The re|K>lutlon o f  Impasses through the 
intervention o f  neutral. Independent third 
parties—Federal Services Impasses Panel, 
binding arbitration, and the Federal Medla- 
tton and Conciliation B ervlce...

judicial review and enforcement of final 
decisions and orders o f the FLRA involving 
unfair labor practices, awards by an arbi-' 
trator, or appropriate unit determinations.

Official time for contract negotiations.
The preventloiL_and resolution o f unfair.
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labor practices and standards of conduct 
for labor and management.

In approving title VII of H.R. 11280. 
the committee adopted an evolutionary, 
balanced approach to the improvement 
of the Federal labor-management rela
tions program. When the National Labor 
Relations A ct^ as enacted in 1935, Fed
eral employees were excluded from its 
coverage. In 1962 however, the late Presi
dent John F. Kennedy, in recognition of 
the growing need, established a formal 
labor relations program for the Federal 
work force. That program was refined 
by President Nixon’s Executive Order 
11491 which, as amended, has been the 
foundation of the Federal labor-man
agement relations program.

Executive Order 11491 was a milestone 
in its time. Today almost 60 percent or
1.2 million of all Federal employees are 
represented by 86 different employee or
ganizations in over 3,500 bargaining 
units.

The committee believes that the. 
growth of the Federal work force and 
changes in our time dictate that labor- 
management r^ations in the Federal 
sector must become more in step with 
the 1970’s—^recognizing that there are 
nevertheless differences between the 
public and the private sector.

During 1977, the Subcomimittee on 
Civil Service, which I  am privileged to 
chair, Conducted exhaustive public hear
ings on labor-management relations— 
receiving testimony from over 40 wit
nesses in the course of 5 days of public 
hearings. Testimony was overwhelmingly 
in support of the thrust of the commit
tee's legislation because the existing pro
gram was susceptible to the whims of an 
incumbent President, limited in its 
scope, management-oriented, and lack
ing in the opportimity for judicial review 
o f decisions of the Federal Labor Rela
tions Coimcil.

Although the administration belatedly 
came forth with a statutory labor-man- 
agement proposal, their program 
would have done little more than codify 
the Executive order. The committee's ef
forts to reconcile some of the differences 
between its position and the viewpoint of 
the administratiOTi were exhaustive 
but-H^otwithstanding long and involved 
efforts—the administration's conces
sions to the committee were so insignifi
cant as to render them virtually mean
ingless.

Title vn, as approved by the c(Hnmit- 
tee. Is based upon HJR.' 9094, for which

public hearings were held on Septem
ber 15, 1977 (Serial No. 95-31). Earlier, 
public hearings were held on related 
labor-management legislation on April 
21, 1977 and May 3, 5, 10, 1977 (Serial 
No. 95-30).

A committee print of title VH was used 
for markup purposes. That print was 
similar to H.R. 9094 except that it first, 
did not grant agency shop automatically 
upon election o f an exclusive represent
ative; a second Section was required for
[From 124 Cong. Rec. E 4510
(daily ed. Aug. 10, 1978):]

agency shop; second, contained no provi
sion for an ‘ ‘alternative labor organiza
tion;”  third, a management rights clause 
was added; and fourth, there was no 
pro\ision for the negotiation of pay and 
other major money related fringe bene
fits.

The administration’s labor-manage
ment proposal was similar to Executive 
Order No. 11491, under which the existing 
labor-management relations program is 
operated, with two exceptions: First, it 
established an independent full-time 
Federal Labor Relations Authority as the 
successor to the Federal Labor Relations 
Council; and second, it permitted agen
cies and imions to negotiate most griev
ance and arbitration matters which may 
now be appealed only under statutory 
procedures.

Title vn, as approved by the commit
tee, represents a balanced, impartial ap
proach to resolving the principle differ
ences between two points of view—the 
print which, in some respects, would 
adopt in the Federal sector many prac
tices which are prevalent in the private 
sector and the administration proposal 
which, for all practical purposes, would 
simply codify Executive Order No. 11491 
with Its confused, management-oriented, 
duplicative, antiquated approach to 
labor-management relations.

I  urge my colleagues to support the 
committee versicHi and reject any weak
ening amendments which may be o f
fered during the House’s cwisideration of 
title v n  of the bill.#
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[From 124 Cong. Rec. H 8451
(daily ed. Aug. 11, 1978):]

PROVIDING FOR CONSIDERATrON 
OP Hit, 11280, CIVIL SERVICE RE
FORM ACT OP 1978
Mr. MEEDS. Mr. Speaker, by direction 

of the Committee on Rules. I call up 
House Resolution 1307 and ask for its 
immediate consideration.

The Clerk read the resolution, as 
follows:

H. Res. 1307 
Resolved, That upon the adc^tion of this 

resolution It shall be In order to move» sec
tion 402(a) o f the Ctongresslonal Budget Act 
o f 1974 (Public Law 93-344) to  the contrary 
notwithstanding, that the House resolve it
self into the Committee o f the Wlikole House 
on  the State o f the Union for the considera
tion of the bill (HJl. 11280) to refcx'm the 
clvU service laws. After general debate, which 
shall be confined to the bill and shall con
tinue not to exceed one hour, to be equally 
divided and controlled by the chairman and 
ranking minority member of the Committee 
on Post Office and Civil Service, the bill shall 
be read for amendment imder the five- 
minute rule. It shall be in order to  consider 
the amendment in the nature of a substitute 
recommended by the Committee on Post 
Office and Civil Service now printed in the 
bill as an original bin lor  the purpose of 
amendment under the five-minute rule, said 
substitute shall be read for amendment by 
titles Instead o f by sections, and all points 
of order against said substitute for failure 
to comply with the provisions o f  clause 7, 
rule XVI are hereby waived, except that it 
Shan be in order when consideration of said 
substitute begins to make one point o f order 
that titles IX  and X  would be in violation
[From 124 Cong. Rec. H 8452 
(daily ed. Aug. 11, 1978):]

of clause 7, rule XVI if offered as a separate 
amendment to H.R. 11280 as introduced. If 
such point of order is sustained, it shall be 
in order to consider said substitute without 
titles IX and X  included therein as an orig
inal bill for the purpose of amendment, said 
substitute shall be read for amendment by 
titles instead of by sections and all points 
of order against said substitute for failure 
to comply with the provisions of clause 7, 
rule XVI are hereby waived. At the conclu
sion of the consideration of the bill for. 
amendment, the Committee shall rise and 
report the bill to the House with such amend
ments as may have been adopted, and any 
Member may demand a separate vote in the 
House on any amendment adopted in the 
Committee of the Whole to the bill or to the 
amendments in the nature of ^ substitute 
made in order by this resolution. The pre
vious question shall be considered as ordered

on the bill and amendments thereto final 
passage without intervening motion except

• one motion to recommit with or without 
instructions.

Mr. MEEDS. Mr. Speaker, House Reso
lution 1307 is the rule providing for the 
consideraton of the bill H.R. 11280, the 
Civil Service Reform Act. This is a stand
ard open rule, providing for 1 hour of 
general debate. It contains one waiver 
for section 402(a) of the Budget Act, the 
section that requires bills authorizing 
budget authority for a fiscal j^ear to be 
reported prior to May 15 preceding that 
fiscal year. The Budget Committee has 
no objection to granting the waiver.

In addition, there is a waiver o f clause 
7, rule 5rvi, the germaneness rule, for 
titles l - v n i  and title X I of this bill. 
The germaneness waiver is necessary to 
protect this committee amendment in 
the nature of a substitute from points of 
order that might otherwise lie against 
a few provisions in the substitute that 
were not in the original bill. 
* * * * * * * * * * * * * *

Mr. H A R R IS.'If the gentleman will 
yield further, it is difficult for the gen
tleman from Virginia to understand why 
we would waive points of order with re
spect to certain titles and not waive 
points of order with respect to other 
titles. There are titles to the bill, and 
I refer the gentleman to title v n i ,  which 
is an addendum to the bill, which may 
be subject to the same points the gen- 
tieman made, and yet we waive points 
of order with respect to that title. Is 
this correct procedure, to waive points 
of order with regard to certain provi
sions which may be subject to germane
ness points of order and not to others?

(Mr. LOTT askea ana was given per
mission to revise and extend his 
remarks.)

Mr. LOTT. Mr. Speaker, the gentle
man from Washington, I think, has ade
quately explained the rule.

I would like though to emphasize a few 
points. First it is a 1-hour basically open 
rule. It does waive section 402(a) of the 
Budget Act, as the gentieman from 
Washington noted, but there is no prob
lem from the Budget Committee stand
point since this is a matter dealing with 
the May 15 deadline. The bill is to be
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read by titles instead of by sections.
I want to emphasize primarily the 

point the gentleman from Washington 
has been discussing with the gentleman 
from Virginia with respect to clause 7, 
rule XVI of the permaneness rule. It is 
waived against the entire committee 
substitute with one exception. In the 
beginning of the consideration of the 
substitute, it shall be in order to make 
one point of order that titles IX  and X  
would not be germane to the bill if intro
duced or offered as a separate amend
ment. If the point of order should be 
sustained, this means the committee 
substitute minus titles IX  and X  will be 
up for consideration;

Title IX  is the Hatch Act repeal and 
title X  includes the work reduction for 
Federal firefighters.

I think in answer to-the question of 
the gentleman from Virginia, actually in 
my opinion there was not a need to waive 
points of order against other parts of the 
bill. Probably we could have come to the 
floor with just a straight open rule. 
There was some possible question with 
regard to title Vin and possibly title 
v n  because of some expansion of the 
subject matter, but probably points of 
order would not be sustained against 
either one of these, but there was a clear 
indication that a point of order could 
be made against the Hatch Act provisions 
and the firefighter provisions.

As the gentleman knows, I voted for 
the Federal firefighters reduction of work 
hours inclusion in this bill and there 
may be some meritorious argument on 
the part of the gentleman that a point of 
order would not be proper against this 
title.

ice reform. Therefore, with me. it is a 
matter of keeping one’s eye on the ball.

Mr. Speaker. I would like to take back 
my time, if I may, and proceed to talk a 
little bit about why the Committee on 
Rules took the action they did.

If any games were being played, in my 
opinion, they were played in the Com
mittee on Post Office and Civil Service. 
This rule is an attempt to try to clean up 
the mess made in the Post Office and 
Civil Service Committee. All of the Mem
bers know, I am sure, by now that this is 
one of the administration's “must” bills. 
I think it is to the President’s credit that 
he is trying to do something about civil 
service and the need for reform. I may 
not agree with all of his proposals. I did 
not. As a matter of fact. I eventually 
voted against reporting this bill out of 
the Committee on Post Office and Cfvll 
Service; but we all know that something 
needs to be done on civil service reform. 
This is the vehicle we can work on it 
with.

The meat of the idea is good. We have 
added, as I said before, a lot o f append
ages to what we started out with in the 
Committee on Post Office and Civil 
Service. We made substantial changes in 
the veterans’ preference, which I think is 
a mistake. I think we have gone too far. 
I think it really is a situation where we 
are breaking a commitment which we 
made to the veterans of this coimtry. 
Under the changes in the bill we are say
ing to the World War n  veterans and to 
our Korean veterans and even to a few 
Vietnam veterans. “ We are going to 
change the rules now. You are not 
going to be entitled to this veterans’ 
preference.”

* * * * * * * * * * * * * *  *  *  * * * * * * * * * * * *

[From 124 Cong. Rec. H 8455 [From 124 Cong. Rec. H 8454 
(daily ed. Aug. 11, 1978):} (daily ed. Aug. 11, 1978):]

Mr. CLAY. I do not know how the gen
tleman can conclude that they would 
cause problems when both titles IX  and 
X  passed this House by overwhelming 
majorities, in spite of the fact that the 
gentleman from Mississippi did not sup
port either.

Mr. LOTT. They are two subjects 
which this House has already consid
ered; but in this instance, we are trying 
to consider civil service reform. We are 
trying to do something that is very badly 
needed for this coimtry. The adminis
tration is supporting it. I think that the 
majority of this House and the Congress 
as a whole would like to have civil serv-

However, basically there are some good 
ideas in this legislation. It would provide 
for the codification of the merit system 
principles for civil service employees; a 
more efficient method o f evaluating job 
performance and of resolving personnel 
disputes; establishment, on an experi
mental basis, of the senior executive 
service.

This is something which has been 
around since the 1950s. Several Presi
dents have proposed this idea, going 
back, I th ii* . to proposals made by the 
Hoover Commission. The senior execu
tive service is something we should take 
a look at. Maybe it should be done on an
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experimental basis.
I think if we take out the Hatch Act 

addition on a point of order, and take 
out the Federal firefighters amendment 
on a point of order or by a vote subse
quently on the floor, and if we can make 
changes in the veterans’ preference, 
make a decision as to the senior execu
tive service, and make changes in title 
Vn, we will have a bill with which we 
could go forward and which this whole 
House can vote for so that the Senate 
can take it up, hopefully, very quickly in 
September. Then we will have some 
genuine civil service reform.

Let me conclude, before I yield, by 
making this further point. I would like to 
commend the gentleman from Arizona 
(Mr. U d a ll)  for the fine job he has done 
in the Committee on Post OfiBce and 
Civil Service. I thought a couple times 
maybe things slipped away from us, but 
we have a very independent minded 
committee. The gentleman was trying 
to lead the committee through a real 
“mine field” during the debate on the 
bill. The gentleman was leading the fight 
for the administration in many instances 
when he did not even agree with the ad
ministration position; so 1 think the gen
tleman is to be commended for coming 
in and doing this great job.

Although I spoke in jest of the gentle
m an from Illinois (Mr. D e r w in s k i) ,  I 
want to say that he has done an out
standing job. 

* * * * * * * * * * * * * *  
Mr. ANDERSON of Illinois. Mr. 

Speaker, I rise in support of this rule and 
the bill it makes in order—the Civil Serv
ice Reform Act of 1978. This is a 1-hour, 
open rule which waives section 402(a) of 
the Budget Act—the requirement that 
bills be reported prior to May 15th—and
waives the germaneness nfle against the 
committee substitute, except for titles IX  
and X  which deal witto the Hatch Act and 
the Federal Pir^ghters Basic W ork- 
wedc.
* * * * * * * * * * * * * *  

The central elements of the President’s 
reform plan have been retained in the 
bill beiore us today. These include:

Establishment of a new program for 
labor-management relations, allowing 
employees to bargain through their

unions with agency management on is
sues other than wages and fringe bene
fits;

[From 124 Cong. Rec. H 8456 
(daily ed. Aug. 11, 1978):]

<Mr. CLAY asked and was given per
mission to  revise And extend his 
remarks.)

Mr. CLAY. Mr. ISpeaker, I  rise in op
position to this rule. My opposition basi- 
oaUy falls into three categories. First, I 
resent the thnggish, «Uey tactics em
ployed by the administration on mem- 
beis o f  the Rules Committee to set t^e 
stage fo r  ^deleting two titles of this bill. 
They pressured not only the members of 
the House PcMst Office *nd Civil Service 
Committee, but also the members «0 f  the 
Rules Committee. Cabinet members 
cabled members of the Post Office Com- 
mittoe and ^also members of the Rides 
Committee. We have had a tremendous 
amount itf pressure ^ om  people In the 
armed servioes, ^eenrals calling to mailce 
ame that the administration eot isQuCt it 
WBXxts. Members x>f ODtogzess iueve 
called, sn d i^ te iiia y  even a  fittle paper
boy encouraged me to go along with the 
President’s proposaL

<Second, Mr. Speaker, I resent the un
believable climate -of urgency in which 
this bill and tiie rule was considered. A 
system which has taken over 80 years to 
develop is now being proposed that we 
destroy in a matter of 80 days. To be 
truthful with the Members, nobody in 
this House or in the administration 
really knows ^ a ctly  what this bill is all 
about, what is in it, or how it will impact 
on Federal employees.

We saw this same kind of urgency dis
played some 10 years ago when we rushed 
through the Postal' Reform Act. That was 
g o ^  to be the great panacea. It was 
going to solve and resolve all the prob
lems in our Postal System, and it too 
was the legislative «centerpiece of the 
President at that time.

Third, Mr. Speaker, I oppose this rule 
because I resent the arbitrary, capri
cious, and inconsistent manner in waiv
ing points of order for certain titles, and 
not for icertain other titles.

Mr. Speaker, this rule if approved will 
allow points of order against titles IX  
and X  <as beii^ mmgermane, while waiv
ing points of order against title VIII, 
which is of more questionable gerim ne-
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ness than tiUes EX and X , Title IX, the 
Hatch Act reform, is obviously an inte
gral pext of civil service reform. Not
withstanding that some of us may differ 
on the merits of title IX, I contend that 
it is gennane. The issue is emotional and 
controversial, but still germane. Section 
1206 o f  Hit, 11280 (Aiarges the special 
counsel of the Merit Systems Protection 
Board with the responsibility to investi
gate allegations o f  improper political ac
tivities by Federal employees. Federal 
employees in that context include cer
tain Federal, civilian, and postal em
ployees, as well as certain State and local 
officers and employees.

Because the special counsel’s author
ity is so broad that it extends to these 
employees, inclusion of Utie IX  is appro
priate. TiUe IX  belongs within the con
text of this bill.
. Although the House approved this leg
islation in the last two Congresses by 
overwhelming mangins, it  has become 
Increasingly clear that the other body 
will not act «n  fiatcdi Act reform ihis 
year. I  offered my amendment in com 
mittee in order to insiu-e that both 
Houses o f  OHigress had the opportunity 
to work their will In considering reform 
of the Haitch Act.

Maaiy o f  us have waited hard and long 
m pressing passage « f  Has and other 
legislation m  recent years, only to see it 
languish and die iB the other body.

Ifr. Speaks, 4ihe issue o f  full poht- 
icail participaticm itor TMeral cmploj^ees 
and ppelection itoe public interest 
should be»dib«G8ed tierc jund now. I have 
worked iong and hard %o produce a civil 
service reform iDffl ttaat balances the 
rights o f  Tnanagement «n d  workers. The 
bill Tecomm^ded by t^e administration 
was too management oriented. The com
mittee bffl is a  «rea/t Improvement over 
the President's bill. An esi^ential part of 
ttus telackciDg is  m ie  IX-^-lZatch Act 
sefonn.

* * * * * * * * * * * * * *

that will in effect protect the basic 
rights of Federal employees.

I urge defeat of the rule. _

[From 124 Cong. Rec. H 8458 
(daily ed. Aug. 11, 1978):]

The SPEAKER pro tempore. Tne ques
tion is on the resolution.

The question was taken; and the 
Speaker pro tempore announced that the 
ayes appeared to have it.

Mr. HARRIS. Mr. Speaker, I object to 
the vote on the ground that a quorum 
is not present and make the point of 
order that a auorum is not present.

The SPEAKER pro tempore. Evidently 
a quorum is not present.

The Sergeant at Arms will notify ab
sent Members.

The vote was taken by electronic de
vice, and there were—yeas 357, nays 18, 
not voting 57, as follows:

[From 124 Cong. Rec. H 8460 
(daily ed. Aug. 11, 1978):]

CIVIL SERVICE REFORM ACT OP 1978
Mr. UDALL. Mr. Speaker, I move that 

the House resolve itself into the Commit
tee of the Whole House on the State of 
the Union for the consideration of the 
biU (H.R. 11280) to reform the civil 
service laws.

[From 124 Cong. Rec. H 8461 
(daily ed. Aug. 11, 1978):]

[From 124 Cong. Rec. H 8457 
(daily ed. Aug. 11, 1978):]

Mr. Speaker, this rule should be de
feated. A Democratic President, who 
claims this piece of legislation to be the 
centerpiece of his legislative program 
ought to sit down with the Democrats of 
this Chamber—as opposed to sitting 
down with the leaders of the U.S. Cham
bers of Commerce—and propose a bUl

IN  T H E  COM M ITTEE OF TH E W H O LE

Accordingly the House resolved itself 
into the Committee of the Whole House 
on the State of the Union for the con
sideration of the bill H.R. 11280, with 
Mr. D a n ie lso n  in the chair.

^ e  Clerk read the title o f the bill.
The CHAIRMAN. Is there objection to 

dispensing with the first reading of the 
bill?

Mr. BAUMAN. Mr. Chairman, reserv
ing the right to object to dispensing with 
the first reading of the bill, can the 
gentleman from Arizona tell the Com
mittee what the schedule for the rest of 
the afternoon might be?
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Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

Mr. BAUMAN. I yield to the gentle
man from Arizona.

Mr. UDALL. As I told the gentleman 
from Maryland and other colleagues it 
would be part of my purpose, based on 
arrangements and discussions with the 
gentleman from Missouri (Mr. C la y )  and 
other Members who are concerned with 
this bill, that we complete general de
bate in order under the rule and at the 
conclusion of the general debate, with
out reaching points of order or amend
ments, I wiU move that the Committee 
do now rise, and we would conclude the 
bill at another time.

I had promised the leadership to try 
to get through the bill today and I 
thought we had some hope of doing that 
until these events occurred.

[From 124 Cong. Rec. H 8462 
(daily ed. Aug. 11, 1978):]
The CHAIRMAN. Without objection, 

the further first reading of the bill will 
be dispensed with.

There was no objection.
The CHAIRMAN. Under the rule, the 

gentleman from Arizona (Mr. U d a ll )  
will be recognized for 30 minutes, and 
the gentleman from Illinois (Mr. D er- 
w i N S K i )  will be recognized for 30 min
utes.

The Chair recognizes the gentleman 
from Arizona (Mr. U d a ll)  .

Mr. UDALL. Mr. C:niairman. I yield 
myself such time as I may confiume.

(Mr. UDALL asked and was given per
mission to revise and extend his re
marks.)

Mr. UDALL. Mr. Chairman, this is a 
major bill, and it is one on which the 
Committee on Post Office and Civil Serv
ice has worked long and hard.

Mr. Chairman, the bill we are consid
ering today is the most comprehensive 
reform of the civil service laws ever pre
sented to the House. It relates to prac
tically every aspect of civil service em
ployment in the U.S. Government—ap
pointment, veterans' preference, pay, 
classification, l£0>or relations, political 
rights, the organization o f agencies In 
the executive branch responsible for ad
ministering the civil service system, and 
insuring fairness and equity for em
ployees, and a host of other issues which 
we have deliberated for the last 5 
months.

Chairman Nix introduced the Presi
dent’s proposal on civil service reform on 
March 3. Following that, our commit
tee conducted 13 days of public hearings 
in March. April, and May. More 
than 200 witnesses, representing all 
facets o f public life in this country, testi
fied before our conunlttee. Pc^owing 
those hearings, our committee met for 
10 days to mark up this legislation. Some 
77 amendments were considered and fi
nally, on July 19, by a vote o f 18 to 7, 
the committee ordered the Ijill reported 
with a committee amendment.

This bill is divided into 11 UUes. It  is 
designed to resolve some of the major 
problems which the President and many 
Members of Congress believe hinder Fed
eral agencies from functioning effec- 
_tively under the civil service system.

Title VII establishes a new labor-man- 
agement relations program. Rather than 
enacting into law the skeleton outline 
of the Executive order on labor-man- 
agement relations, the committee has ap
proved what we believe is a fair and 
responsive program. We have attempted 
to navigate a course which gives Federal 
employees greater rights in labor rela
tions than they have heretofore enjoyed. 
At the same time we have preserved the 
rights of management to run the shop. 
I believe the time has simply come for 
Federal employees to enjoy some, if not 
all, of the same rights which employees 
in the private sector have had since 1935. 
We do not permit bargaining over pay 
and fringe benefits, but on other issues 
relating to an employee’s livelihood, we 
do permit collective bargaining between 
Federal employee unions and agency 
management. To those who claim the 
Government will simply go up in smoke 
if this labor provision is adopted, let me 
refer you to those who said the world 
w ôuld go up in smoke if the Waggonner 
Act were approved, or the Social Secu
rity Act, or the medicare bill, all of which 
have contributed so much to improve 
the quality of American life.

Title VIII incorporates the provisions 
o f the Nix bill on downgrading of Fed
eral employees. This legislation has 
already been reported out of our com
mittee, but we believe that because of the 
lateness of the hour, action by the Sen
ate might not be possible. The admin
istration supports the enactment o f 
title Vin.

Title IX  incorporates the provisions 
of the Hatch Act reform, which previ
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ously passed the House and is now pend
ing in the Senate. I am sure there will be 
others who will address that issue at 
greater length.

Title X  incorporates the provisions of 
the firefighters* work week bill, which 
previously passed both Houses but was 
vetoed by the President.

On both o f these issues I  think it is 
fair to say that if the House approves 
this bill with these provisions intact, 
there is some doubt that the Senate 
would be willing to go to conference. I 
personally supported and voted for both 
of these bills as separate legislation, and 
I  have nothing but high regard for my 
colleagues from ^Gssouri and Virginia 
who are their sponsors, but their inclu
sion oould jeopardize the possibilities for 
enactment of the civil service reform bill 
this year.

Title XT includes miscellaneous and 
technocal provisions, including a decen
tralization of government study pro
posed by my colleague from Iowa, Mr. 
L e a c h .

Mr, Chairman, I believe the committee 
has worked out a very good bill. It gives 
the administration most of what it 
wants. It gives our friends in labor a 
positive program to achieve many of the 
rights which other citizens have enjoyed 
for decades. It improves the protection
[From 124 Cong. Rec. H 8463 

( d a i l y  e d .  Aug. 11, 1978):]

f o r 'employees and it provides for the 
establishment of a new system of high 
level management which I believe is nec- 
essary.

I urge my colleagues to support the 
committee amendment.

Mr. DERWINSKI. Mr. Chairman, I 
yield myself such time as I may consume.

(Mr. DERWINSKI asked and was 
given permission to revise and extend his 
remarks.)

Mr. DERWINSKI. Mr. Chairman, as 
we proceed into the critical phase of 
amending and shaping this legislation I 
hope Members on both sides of the aisle 
will keep an objective eye on what 
should be our ultimate goal—that is, toe 
enactment of honest and unbiased civil 
service reform.'

This legislation offers the Members of 
the House the opportunity to reinvigo- 
rate a Federal civil service merit system 
that, during its 95-year lifespan, has be
come immune to effective management.

It is my strong personal opinion that 
civil service reform is a nonpartisan is

sue and that reform is good Government. 
I hope that feeling is shared by my col
leagues.

While I voted , in committee to report 
this legislation to the floor, in the inter
est of promoting a sound concept, there 
are parts of the committee-reported bill 
I strongly oppose, and would like to 
sketch out these areas so that when we 
get to the amending process we will have 
a better idea of the key issues.

The most damaging addition to the 
bill is title DC which contains the lan
guage of H.R. 10, a bill emasculating the 
Hatch Act and opening the door to poli
ticization of the civil service syitem. The 
inclusion of this title is contrary to the 
concept of reform legislation.

In his message transmitting his civil 
service reform legislation to the Con
gress, President Carter declared one of 
his major objectives was *'to strengthen 
the protection of legitimate employee 
vrights.** A fundamental right of em
ployees under the civil service merit sys
tem is to be free from and protected 
against political coercion. Repeal of the 
Hatch Act, as proposed in title IX  de- 

' stroys that protection. The ability of the 
civil service to perform in an efficient 
and unbiased manner would be seriously 
impared by title IX.

The administration opposes the inclu
sion of title IX  in this legislation and 
so I urge all of my colleagues to join in 
opposing and rejecting title IX, or any 
modification of it.

My Democratic colleagues should be 
particularly concerned with the addition 
of title X  to the bill, which is a gratui
tous slap at the President. This title con
tains the provisions of H.R. 3161, a bill 
reducing the basic workweek of F ^eral 
firefighters which President Carter ve
toed less than 2 months ago and returned 
to the Congress with a strong message of 
rejection.

The firefighters’ workweek legislation 
has nothing to do with civil service re
form. It is a bill that cannot stand on its 
own merit and adding it to this bill is 
simply a move to complicate House con
sideration of essential reform legislation.

The I^giiage in this bill diluting the 
veterans’ preference laws should also be 
rejected.

The fundamental thinking behind the 
veterans’ preference laws, which date 
from 1865, is to compensate those who 
served our Nation honorably in time of 
war by providing qualified applicants 
with certain preference in appointment. 
These laws also grant preference for re
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tention rights during a reduction in 
force.

The title dealing with the seliior ex
ecutive service was caught in, and be
came the victim of, one of the many 
crossfires in committee. To limit the SES 
to a 2-year experimental program in just 
three agencies, and the committee , 
amendment does, is to dilute legitimate 
reform. The senior executive service is ‘ 
a cornerstone of this legislation, and I 
urge support of an amendment to re
store the bill to its original purpose as 
recommended by the administration.

The labor-management provisions of 
the bill, in title vn, expand considerably 
the scope of bargaining beyond that es- 
stablished under Executive Order 11491, 
the Executive order which presently gov
erns labor-management relations in the 
Federal sector.

Under the committee bill, Federal em
ployees unions will have the right to ne
gotiate such management-oriented is
sues as promotion standards, job classi
fication, and reductiin-in-force stand
ards and procedures.

I suggest to those who are interested 
in true reform that it is important to 
correct title VII so that it essentially 
conforms with the Executive order, as 
originally proposed, and supported by 
the administration.

[From 124 Cong. Rec. H 8464 
(daily ed. Aug. 11, 1978);]

Mr. HANLEY. Mr. Chairman, I do not 
believe there is a question at all that 
congressional attention to the civil serv
ice system is long overdue. Unfortunately, 
expediency has been the order of the 
day, as opposed to responsibility. Earlier, 
the gentleman from California (Mr. 
C h a r le s  H. W ils o n )—and I do not see 
him- here at the moment—^asked: Is it 
fair to say that some games have been 
played?

I would respond to Mr. W ils o n  in the 
sense, yes and indeed, virtually every 
game has been played from three-card 
Molly right on through a good shell game. 
Unfortunately, the subject matter has 
become completely confused, distorted. 
Early on, I committed myself to civil 
service reform if done in a responsible 
way. I  urged the President that in recog
nition of the scope of this undertaking, 
whereas we are about to turn around the 
system that has been in order for better

than 100 years, let us be a bit more delib
erate. Let us, hopefully, effect decent 
compromises with dissident entities. I 
urged that we take the remaining months 
in this Congress and do the spadework, 
setting a target for early on in the 96th 
Congress, at .which time we would commit 
ourselves to civil service reform as an 
absolute priority. At that time, we would 
have welded together a highly responsible 
IMickage, something that would havepre*

[From 124 Cong. Rec. H 8465 
(daily ed. Aug. 11, 1978):]

vented the occurrence in Chicago this 
week at the AFGE convention, an up
heaval that was totally unnecessary had 
the executive branch been somewhat 
more deliberate.

The civil service reform issue just 
about blew that association apart. As op
posed to supporters, the President now 
has dissenters, and that is most unfor
tunate. ____

[From 124 Cong. Rec. H 8466 
(dally ed. Aug. 11, 1978):]

(Mr. CLAY asked and was given 
permission to revise and extend his 
remarks.)

Mr. CLAY. Mr. Chairman, there has 
been a great deal of discussion and at
tention focused on : le  President’s civil 
service reform bill. Many of us have 
devoted untold hours to make this legis
lation a true reform bill. H.R. 11280 
which is now before the House is such 
a bill—it gives the administration the 
flexibility it has sought for management 
while at the same time providing certain 
basic and necessary rights for Federal 
employees.

The two sections of the bill which I 
want to address specifically are title vn, 
providing for a strong Federal labor- 
management relations program which is 
long overdue, and title IX, providing for 
reform of the Hatch Act. These are two 
basic elements which go hand in hand 
when we talk about reforming the entire 
Federal civil service system.

Title VII of H.R. 11280 establishes a 
statutory labor-management relations 
program for Federal employees. It pro
vides for the right to collective bargain
ing for Federal employees, an independ
ent Federal labor relations authority 
(FLRA), the resolution o f disputes by the
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intervention of neutral, independent, 
third parties, and judicial review and 
enforcement o f the decisions and orders 
of the FLRA.

The Post Office and Civil Service Com
mittee with title v n  has adopted an 
evolutionary, balanced approach to the 
improvement o f the Federal labor-man- 
agament relations program. When the 
National Labor Relations Act was en
acted in 1935, Federal employees were 
excluded from its coverage. In 1962, how
ever, the late President John F. Kennedy, 
in recognition of the groT :ng need, estab
lished a formal labor relations program 
for the Federal work force. That program 
was refined by President Nixon’s Execu
tive Order 11491 which, as amended, has 

. been the foundation of the Federal labor- 
management relations program.

Executive Order 11491 was a milestone 
in its time. Today almost 60 percent or
1.2 million o f all Federal employees are 
represented by 86 different employee or
ganizations in over 3,500 bargaining * 
imits.

The growth of the Federal work force 
and changes in our time dictate that 
labor-management relations in the 
Federal sector must become more in step 
with the seventies—^recognizing that 
there are nevertheless difference between 
the public and the private sector.

During 1977, the Subcommittee on 
Civil Service which I chair conducted ex
haustive public hearings on labor-man
agement relations—^I'eceiving testimony 
from over 40 witnesses in the course of 5 
days of public hearings. Testimony was 
overwhelmingly in support of the thrust 
of the commit cee’s legislation because 
the existing program was susceptible to 
the whims of an incimibent President, 
limited in its scope, management ori
ented, and lacking in the opportunity 
for judicial review of decisions of the 
Federal labor relations council.

Although the administration belatedly 
came forth with a statutory labor-man
agement proposal. Their program would 
have done little more than codify the 
Executive order. The committee’s efforts 
to reconcile some of the differences be
tween its position and the viewpoint of 
the administration were exhaustive 
but—^notwithstanding long and involved 
efforts—the administration's concessions 
in the committee were so insignificant 
as to render them virtually meaningless.

Title vn, as approved by the commit
tee, represents a balanced, impartial ap
proach to resolving the principle differ
ences between two points of view, the

print which—in some respects— would 
adopt in the Federal sector many prac
tices which are prevalent in the private 
sector and the administration proposal 
which, for all practical purposes, would 
simply codify Executive Order 11491 with 
its confused, management oriented, du
plicative, antiquated approach to labor- 
management relations.

I want to assure my colleagues that 
title vn  takes a middle ground—^retain
ing management rights which are neces
sary to function with flexibility and ef
fectiveness. On the other hand, the com
mittee bill will not permit agencies to 
unilaterally remove any issue from bar
gaining simply by issuing a regulation.

I also want to assure my colleagues 
that there is nothing in this bill which 
allows Federal employees the right to 
strike, to have an agency shop, or to 
negotiate over pay and money-related 
fringe benefits.

I urge my colleagues to reject any 
weakening amendments. .

Mr. Chairman, another provision of 
the bill which the Members will be hear-
[From 124 Cong. Rec. H 8467 
(daily ed. Aug. 11, 1978):]

ing a great deal about today is title IX. 
Title IX, as everybody by now knows, 
provides for reform of the Hatch Act. 
Earlier, during the debate on the rule, I 
addressed why I strongly believe title IX  
is germane and appropriate. In addition, 
the committee supported my position by 
adopting my amendment by a vote of 
13 to 10.

Title r x  is virtually identical to H.R. 
10, the Federal Employees* Political Ac
tivities Act of 1977, which passed the 
House on June 7, 1977, by a vote of 244 
to 164. The only major difference is that 
title IX  designates the special counsel of 
the Merit Systems Protection Board as 
the enforcing authority and the Board 
as the adjudicatory authority. This 
change reflects the fact that H.R. 11280 
takes into account that the Civil Service 
Commission is being superceded by the 
Merit Systems Protection Board and the 
Office Persormel Management.

There has been a great deal of specula
tion and discussion as to why I sought to 
amend the civil service reform bill to 
include modification o f the Hatch Act. 
I want to address this issue here and 
now.

Although both the committee and the 
House approved this legislation last year, 
it became Increasingly clear to me that 
the other body would not act on Hatch
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Act reform this year. In offering the 
amendment in committee it was my hope 
it would help to insure that both Houses 
o f Congress have the opportunity to work 
their will In considering reform of the 
Hatch Act.

My intention has never been to gut 
the civil service reform bill by offering 
my amendment. I reject the thinking of 
critics who say that modifying the Hatch 
Act within the context of civil service 
reform will inject too much politics into 
the system. There is no greater priority 
for Federal employees than broadening 
the extent to which they may participate 
in political activities while strengthen
ing protections to both the public and 
employees against coercion and im
proper political activities.

Extending constitutional rights of free 
speech and association to Federal em
ployees is an integral part in the reform 
of the entire civil service system.

I  urge my colleagues to defeat any 
motion which may be offered during 
today’s debate which seeks to delete 
title IX  from H.R. 11280.

I urge my colleagues to support H.R. 
11280, the President's civil service reform 
bill, as reported out of the House Post 
Office and Civil Service Committee.

Mr. UDALL. Mr. Chairman, I yield 2 
minutes to the distinguished gentleman 
from Michigan (Mr. F ord ) , a member of 
cur committee.

(Mr. FORD of Michigan asked and 
was given permission to revise and ex
tend his remarks.)

Mr. FORD of Michigan. Mr. Chairman, 
today, we are considering the President’s 
civil service reform bill. I have supported 
the administration's efforts to bring more 
accountability to the management of 
Government programs through the crea
tion o f a senior executive service and by 
streamlining the appeals process for 
fiC?^yan<^. In order to maintain a fair 
"'balance, however, between these in
creased management prerogatives and 
flexibility and the legitimate rights of 
Federal employees, a progressive labor- 
management program is essential.

In view of this need to achieve a bal
anced biU and at the virging of the ad
ministration, Congressman C la y , as the 
chairman of the Subcommittee on Civil 
Service, and Congressman S o la rz , as a 
member of the full committee, joined me 
in an effort to arrive at a compromise 
labor-management section to this bill. 
Title vn  of the committee print, which 
I strongly supported, was the result of

those efforts with assistance of the com 
mittee’s Democratic caucus and would 
have insured a proper balance between 
the competing interests o f management 
and flexibility and employee rights. 
While we made major concessions in the 
committee print, there was only insig
nificant movement by the administra
tion from its initial proposal.

Title vn, as approved by the commit
tee, is based upon H.R. 9094, a bill spon
sored by Mr. C la y  and myself, for 
which public hearings were held on 
September 15, 1977 (serial No. 95-31). 
Earlier, public hearings were held on re
lated labor-management legislation on 
April 21, 26, 1977 and May 3. 5, 10, 1977 
(serial No. 95-30).

A committee print of title v n  was used 
for markup purposes. That print was 
similar to H.R. 9094 except that it: First, 
did not grant agency shop automatically 
upon election of an exclusive representa
tive; a second election was required for 
agency shop; second, contained no pro
vision for an “ alternative labor orga
nization” ; third, a management rights 
clause was added; and fourth, there was 
no provision for the negotiation of pay 
and other major money related fringed 
benefits.

The administration’s labor-manage- 
ment proposal was similar to Executive 
Order 11491, under wliich the existing 
labor-management relations program is 
operated, with two exceptions: First, it 
established an independent full-time 
Federal Labor Relations Authority 
(FLRA) as the successor to the Federal 
Labor Relations Council; and second, it 
permitted agencies and unions to negoti
ate most grievance and arbitration mat
ters which may now be appealed only 
under statutory procedures.

Title vn, as approved by the commit
tee, represents a balanced, impartial ap
proach to resolving the principal differ
ences between two points of view— t̂he 
print which, in some respects, would 
adopt in the Federal sector many prac
tices which are prevalent in the private 
sector and the administration proposal 
which, for all practical purposes, would 
simply codify Executive Order 11491 
with its confused, management-oriented, 
duplicative, antiquated approach to 
labor-management relations.

The Udall compromise amendments 
that passed in committee, while modify
ing title v n  even further, are still a step, 
although a modest step forward in pro
viding protections for legitimate em
ployee rights. Any further .cutbacks in
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title Vn. however, would seriously 
threaten our efforts to achieve this 
equilibrium. -  —

Collective bargaining is not new to the 
Federal Government. Under Executive 
orders. 58 percent of the work force has 
been organized into exclusive bargaining 
units, and agreements have been nego
tiated covering 89 percent of those or
ganized. Though the Civil Service Com
mission tells us that the Federal labor 
movement can be traced back to the 19th 
century, the modern era began in 1962, 
when Executive Oi’der 10988 was issued. 
Since that time, there have been several 
changes in the order. However, the basic 
thrust and intent remains the same. The 
system as it now exists still contains the 
inherent shortcomings that come from 
being created, governed, and adminis
tered by management alone. To continue 
to tinker with the Executive order sys
tem is to delay the obvious: What is now 
needed in the Federal Government is a 
labor-relations program based upon leg
islation.

I have been quite frankly surprised 
with the rhetoric and hysteria that has 
accompanied consideration of title VII. 
It is not a radical departure from the 
present system, but is a small, incre
mental step forward.

As the sponsor of J9.R. 1589. the Fed
eral Employees Labor Relation Act of 
1977. the precedessor to H.R. 9094, which 
provided for the negotiation of pay and 
fringe benefits; the negotiation of all 
agency regulations; and automatic 
agency shop; and a limited right to 
strike (based on Canadian law )— âll of 
which, I might emphasize, have been de
leted from title VII— Î can assure Mem
bers that expansion In the scope of bar
gaining in title v n  has been a very mod
est. incremental step that comes nowhere 
near the scope of bargaining that most 
States permit for public employees or 
that we permit for postal workers.

In fact, this Incremental approach was 
followed by President Ford in 1975. when 
he amended the Executive order govern
ing Federal labor-management relations 
to permit negotiation o f agency regula
tions, unless a compelling need existed. 
Under this amendment an agency could 
not take an Item, that Is otherwise nego
tiable, off the bargaining table by simply 
Issuing a regolatlon, unless there was a 
"compelling need”  to do so.

However,, higher level agencies, such 
as the Civil Service Commission (the O f
fice of Personnel Management under this 
b ill), can now issue regulations that re

move the ability o f agencies to bargain 
over items, even if they wish to do so. 
The Udall compromise simply takes the 
^'compelling need”  test, and moves it up
stairs, applying it to Government-wide 
regulations of the Office of Personnel 
Management. Even if there is no com 
pelling need for that regulation, the reg
ulation Btm stands. AU title V n  does is 
to say— îf the matter that the regulation 
is the subject of is otherwise negotiable, 
labor and management must sit down 
and talk about it in good faith. They need 
not necessarily agree.

Much of the criticism directed at the 
Federal Government concerns the size 
and unmanageability of the executive 
branch. This situaticm is merely aggra
vated by the existence of a centralized 
monolithic personnel body imposing im i- 
form standards that cut across every

[From 124 C on g . Rec. H 8468 
(daily ed. Aug. 11, 1978):] 

level and location in the Federal Govern
ment. Such a system fails to take into 
account the divergent working conditions 
and needs of different agencies and o f
fices around the Nation. The compelling 
need test in title VII would in no way 
hamper the ability of these agencies to 
issue necessary Government-wide regu
lations. It would insure, however, that 
employees would not be deprived of their 
legitimate right to bargain over the terms 
and conditions of their employment, ex
cept where a genuine need to so exists. 
Local managers then and the democrati
cally elected employee representatives 
would be given the flexibility to engage 
in open discussions and to attack their 
problems at the local level—^when it is 
appropriate to do so—^with greater logic 
and efficiency than the present system 
allows. This in turn helps to promote 
better government for all citizens.

Even if there is no “ compelling need” 
for a regulation, the item may not be the 
subject to negotiation because it has been 
excluded by the statutory management 
rights clause in title V n. Title v n ’s man
agement rights clause still bars a wide 
range of subjects from the negotiation 
process. Management would retain the 
right to determine the mission, budget, 
internal security, or personnel necessary 
to conduct its work; to direct its em
ployees; to assign work, to contract out 
or take actions necessary in the event of 
national emergencies. And I might fur
ther point out that no matters that are 
governed by statute (such as pay, money-

5 0 -9 5 2  0 79 56
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related fringe benefits, retirement, and 
so forth) could be altered by a nego
tiated agreement.

• Statutory management rights clauses 
are totally klien to the private sector. 
They are part of the negotiation process. 
And I suspect that in the Federal sector 
that management rights clauses even 
stronger than this statutory one may be 
negotiated—^particularly since Federal 
unions do not have the bargaining chip, 
the negotiation table to threaten a “with
holding of employment.”

One of the central elements of a fair 
labor relations program is effective, im
partial administration. Title VII provides 
for the creation of an independent and 
neutral Federal labor relations author
ity to administer the Federal labor man
agement program and subjects the deci
sions of the authority to judicial review. 
Currently, the Federal labor-manage- 
ment program is administered by the 
Federal Labor Relations Council which is 
composed of three administration ofla- 
cials, the Secretary of Labor, the CSialr- 
man of the Civil Service Commission, and 
the Director o f the Office of Management 
and Budget, none of whom can be consid
ered neutral. In addition, the decisions of 
the Council are not subject to judicial 
review.

The Federal labor relations author
ity, patterned after" the NLRB, would 
insure that the administration o f this 
program is free from bias toward either 
party. Impartiality is guaranteed by pro
tecting authority members from unwar
ranted “ Saturday night*' removals. The 
administration during committee markup 
eventually changed its position from 
supportii^ removal o f authority mem
bers at the President’s sole discretion and 
accepted removal for cause only.

By providing for judicial review of the 
authority’s decisions, similar to that pro
vided under the National Labor Relations 
Act, the right of both sides to receive an 
impartial decision is further strength
ened, while making the authority more 
accountable for its actions. Judicial re
view is one of the primary benefits of a 
statutory program over an Executive 
order, and to limit such review also limits 
the advantages of codification.

Title v n  would permit agencies and 
unions to negotiate grievance and arbi
tration procedures to cover most, but not 
all, matters which may now be appealed 
only imder statutory procedures under 
the Executive order. Binding arbitra
tion has been permitted for grievances 
(as opposed to statutory appeals) since

President Nixon issued his Executive , 
order in 1969. It has worked well as an 
expeditious, credible and cost-effective 
means of dispute resolution. Thus, title 
v n  does not represent a change, but 
rather an extension of the well-tested 
provisions of the Executive order. The 
committee print would simply extend 
the coverage of arbitration procedures 
somewhat further than the administra
tion has proposed.

From the management’s point of view, 
arbitration provides a businesslike ap
proach to grievance and appeals han- 

. dling. The union, which must decide 
whether to arbitrate, can serve as an 
elfective screening device in frivolous,

■ costly grievances. Further, the arbitra
tion process is more efficient, less time 
consuming, and less formal than the 
statutory appeals system. Finally, the 
costs of arbitration (which tend to aver
age about $840 per case, excluding at
torneys fees) are generally—though not 
always—shared equally by the union and 
agencies, rather than by the taxpayer 
who bears the burden under the statutory 
appeals process. The more issues we can 
arbitrate, rather than going through the 
statutory appeals process, the more 

, money we can save the public.
Classification appeals would also be 

subject to* the negotiated arbitration pro
cedure under title V n . The fact that pay 
and classification are nonnegotiable 
makes this provision important, because 
it would assure that questions relating 
to classifications are equitably resolved. 
For a Federal employee. It is his or her 
classification that determines their grade

• level.and ultimately how much they earn.
The present classification appeal pro-

• cedure is a imilateral procedure. Title 5, 
section 5112(b) of the United States Code 
provides that an employee may appeal to 
the Civil Service Commission at any time 
and the Commission will review the ap
propriateness o f the classification. The 
procedure does not provide for a hearing 
before the Commission or for any out
side third party review.

The failiu’e to provide for these mini
mal procedural guarantees has placed the 
credibility of the classification appeal 
system in doubt. Because pay is a fim c- ; 
tion of classification the Civil Service ' 
Commission has a vested interest in hold- 

, ing grades doym. (Under the administra- 
tip i^  .proposal, this will be intensified^ 
s'ince the Office of Personnel Manage
ment, headed up by one politically ap
pointed Director, will replace the Civil 
Service Commission, which at least in,
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theory is a more neutral body. Pair and 
unbiased decisions could not be expected 
to be rendered by one of the parties to 
the dispute.) Thus, employees would be 
very skeptical of the decisions rendered 
by this special interest group.

Title VII would provide for procedural 
guarantees and eliminate the inherent 
conflict of interest that now exists. It can 
afford an employee the right to test the 
accuracy of their classification through 
the grievance procedure, just like any 
other personnel matter, with arbitration 
as a final step. It is a fair system and one 
which can keep the faith between man
agement and employees. It is especially 
important that we bring impartiality into 
the classification appeal process since we 
have excluded pay from the negotiation 
process.

Finally, the administration has already 
recognized the competency of arbitrators 
to consider classification issues. Under 
their proposal when an employee is re
duced in grade they can challenge that 
action as an adverse action through the 
negotiated grievance procedure. Thus, 
title V n  is not proposing anything which 
is radically out of the ordinary. It is 
merely extending the grievance proce
dure to include grievances concerning 
upgradings as well as the downgradings 
which are covered by title V n  proposed 
by this committee and the President.

During committee markup, I offered an 
amendment to add a new provision, sec
tion 704(c), which is intended to preserve 
the scope of collective bargaining hereto
fore enjoyed by certain trade and craft 
employees. This includes certain trade 
and craft employees of the Department 
of the Interior, and those trade and craft 
employees in imits or portions of units, 
transferred, effective October 1, 1977, 
from the Department of the Interior to 
the Department of Energy. This provi
sion is required because of two recent, 
rulings by the Comptroller Greneral which 
invalidated certain collectively bargained 
provisions and held that specific legisla
tive authorization is necessary for these 
employees to continue to negotiate such 
provisions in accordance with prevailing 
private industry practice. Decisions Nos. 
B-189782 (February 3, 1978) and B - 
191520 (June 6. 1978).

Certainly, we should not now be nar
rowing the preexisting collective bar
gaining practices of any group of Fed
eral employees. This provision of the 
bill would have the effect of overruling 
the two Comptroller General decisions,^

and would adopt his own suggestion for 
specific legislative authorization. The 
provision would specifically authorize 
the continuation of prior collective bar
gaining practices, and would allow these 
employees, whom Congress already 
sought to protect in the savings pro
vision of 1972 wage board reform law, to 
continue to negotiate their terms and 
conditions of employment in accordance 
with the prevailing practice principle. I 
do not intend to expand nor contract the 
scope of bargaining that existed prior to 
the Comptroller General decisions. In

[From 124 Cong. Rec. H 8469 
(daily ed. Aug. 11, 1978):]

the past, these employees have nego
tiated wages, pay practices, and other 
practices in accordance with the pre
vailing practice principle. This has pro
duced some of the most stable and effec
tive collective bargaining in the history 
of public employee labor relations. It has 
enabled the Federal Government to 
procure and retain qualified craft em
ployees who otherwise might choose em
ployment in private industry, by insur
ing that they will enjoy comparable 
terms and conditions of employment.

It is not the intent of this provision to 
interfere with the current system of pro
viding the employees in question with 
retirement benefits, life insurance bene
fits, health insurance benefits, and work
men’s compensation. Those benefits 
would not become negotiable and would 
continue to be payed to those employees 
exclusively pursuant to the Federal 
statutes in effect.

For over 16 years now. Federal public 
employee organizations have shown 
themselves to be responsible parties in 
the Federal government’s labor-manage- 
ment program. Even President Ford rec
ognized the maturing of employee orga
nizations, when he amended the Execu
tive order in 1975. The. bill reported by 
the committee also recognizes the prog
ress we have made in labor-manage- 
ment relations in the Federal sector. A 
close and dispassionate reading of title 
v n  should indicate that it is only a 
modest, but we feel vitally important 
step forward.

I ask my colleagues to support the 
progressive, but responsible approach 
the committee has produced in title V n.

Mr. DERWmSKI. Mr. Chairman. I 
yield 5 minutes to the gentleman from 
Iowa (Mr. Leach) .
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(Mr. LEACH asked and was given per
mission to revise and extend his re
marks.)

Mr. LEACH. Mr. Chairman, I would 
like to compliment the gentleman from 
Pennsylvania (Mr. Nix) for his even- 
handed leadership of the committee. 
This will be a fitting cap to a fine career 
in this bod^.

I would also like to compliment the 
gentleman from Arizona (Mr. U d a ll )  
who with great statesmanship has sup
ported positions he has not always agreed 
with, and the gentleman from Illinois 
(Mr. D e rw in sk i)  (who has continued to 
suport Executive fiexibility during an ad
ministration not controlled by his party.

The bill before us is in essence bi
partisan. The approach of the Carter 
administration follows broadly the efforts 
of the last two Republican administra
tions. But the fact that the House is now 
able for the first time to consider the 
measure reflects above all on the legisla- ' 
tive leadership of Mr. U d a ll and Mr. 
D e rw in sk i. Their achievement in getting 
this bill to the House fioor cannot be 
underestimated.

Mr. Chairman, I would like briefly to 
touch on five amendments I offered In 
committee, two of which were accepted 
and three of which I intend to offer for 
further consideration on the House floor. 
* * * * * * * * * * * * * *  

Second, I was disappointed that the 
committee failed to approve a provision 
clarifying the ethics obligations which 
the Federal Government should require 
of its employees at all levels. The rejected 
amendment would have prohibited Fed
eral employees, or unions representing 
such individuals, from soliciting gifts, 
favors or related items—either for the 
Federal employee or the employee's fam
ily— f̂rom any person, corporation or 
group which may be substantially a f
fected by the performance or nonper- 

; formance of the employee’s official duties 
or the official functions of the agency for 
which the employee is working. Although 
our committee has approved ethics legis
lation dealing with Ck>vemment officials, 
most of that legislation does not extend 
to the rank and file membership of the 
Federal work force. The majority of the 
concepts embodied in the rejected 
amendment are contained in existing Ex
ecutive Order 11222 and ought, in my 

; judgment, to be incorporated into 
statute.

Finally, I was distressed that the com
mittee refused to ratify a proposal which,

if adopted, would provide for expeditious 
suspension procedures for federally em
ployed air traffic controllers who delib
erately engage in job actions now barred 
by law or executive order. To permit a 
limited number of Federal employees to 
hold the innocent taxpaying public 
hostage, by slowing down or stopping air 
transportation, shoiild not be tolerated, 
and prompt action should be taken to 
deal with such action, within reasonable 
guidelines protecting the employee. To 
permit such abuses of the public trust to 
continue is unconscionable.

It is my hope that the full House will 
give careful consideration to the merit of 
these mandatory provisions and will take 
affirmative action to strengthen the bill 
and thereby enhance the integrity and 
responsiveness of the Federal bu
reaucracy.

Mr. QUAYLE. Mr. Chairman, will the 
gentleman yield?

Mr. LEACH. I am happy to yield to 
my colleague, the gentleman from 
Indiana (Mr. Q u a y le )  .

(Mr. QUAYLE asked and was given 
permission to revise and extend his 
remarks.)

Mr. QUAYLE. Mr. Chairman, I thank 
my colleague, the gentleman from Iowa 
(Mr. L each ) for yielding to me.

Mr. Chairman, I take this opportunity 
to express my support for civil service 
reform as a first step to making Gov
ernment more responsive and effective. 
During the course of this debate I hope 
that we can make Improvements in this 
bill, H.R. 11280, that will help bring 
bureaucracy imder control and give the 
executive branch the tools it needs to 
carry out its mandate from the people.

Through the adoption of Reorganiza
tion Plan No. 2 by a vote of 381 to 19 
on Wednesday, the House has gone on

[From 124 Cong. Rec. H 8470 
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record in support o f the President "in. 
his jjledge to reform and reorganize the 
civil service. I lie  reorganization plans 
create the mechanism through which re
form can be achieved. Now we must face 
the challenging task of giving the new 
Office of Personnel Management, the 
Merit System Protection Board, and the 
Federal Labor Relations Authority the 
necessary tools to accomplisfli real 
reform.

* * * * * * * * * * * * * *
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Mr. UDALL. Mr. Chairmim, I have no 
further requeists for time, and I  yield 
back the remainder of my time.

The CHAIRMAN. AU time for general 
debate has expired.

Mr. UDALL. Mr. Chairman, 1 move 
that the Committee do now fise.

The motion was agreed to.
Accordingly the Committee rose; and 

the Speaker pro tempore (Mr. M xjrtha) 
having assumed the chair, Mr. D a n ie l
son , Chairman of the Committee of the 
Whole House on the State of the Union, 
reported that that the Committee, hav
ing had under consideration the bill H.R. 
11280, to reform the civil service laws, 
had come to no resolution thereon.

[From 124 Cong. Rec. H 8475
(daily ed. Aug. 11, 1978):]

[From 124 Cong. Rec. E 4802 
(daily ed. Sept. 6, 1978):]

AMENDMENTS TO CIVIL SERVICE 
REFORM ACT

HON. PARREN J. MITCHELL
OF M ARYLAN D

IN THE HOUSE OF REPRESENTATIVES
Wednesday, Septeniber 6, 197S

• Mr. MITCHELL of Maryland. Mr. 
Speaker, I have introduced into the 
R e co rd  three prc^osed amendments on 
Hit, 11280.

Mr. Speaker, Uie first amendment 
which I have introduced to H.R. 11280, 
the Civil Service Reform Act, establishes 
Uiat employees should not waive statu
tory rights by pursuing negotiated pro
cedure rights.

I have submitted this particular 
amendment because I believe thaf the 
intent o f the Congress in defining “con
ditions of employment” in section 7103 
(A) (14) is unclear.

Since we have all studied the biU, or at 
least I suppose I can safely, presume so, 
we know* that section 7103(A) (14), page 
315, defines “ conditions of employment” 
as meaning personnel policies, practices, 
and other matters whether established 
by rule, regulation, or otherwise; how
ever, policies, practices, and matters re
lating to discrimination, prohibited po
litical activities, and policies specifically 
provided for by Federal statute are ex
cluded from the concept o f conditions of

employment.
It is obvious that this definition is in

tended to exclude certain rnatters from 
the negotiated provisions. However, in
asmuch as precedent under the National 
Labor Relations Act will be important in 
determining how chapter VII will be in
terpreted, it is submitted that providing 
exceptions to the definition of “ condi
tions of employment** simply leaves a 
gaping hole in the intent of Congress.

It is generally recognized that there 
are three types of bargaining subjects; 
namely, mandatory subjects, prohibited 
or illegal subjects, and permissive sub
jects. By defining “ conditions of employ
ment** to eliminate racial discrimination, 
political activities, and matters specifi
cally provided for by Federal statute, 
Congress has not prohibited a labor orga
nization and an agency from bargaining 
concerning such subjects. In other words, 
they would be permissive subjects and 
thus it would not be unlawful for an 
agency and a labor organization to nego
tiate with respect to a clause pertaining 
to them.

With the negotiation, an issue would 
arise concerning whether or not employ
ees must follow the negotiated grievance 
procedure in resolving their comf>laints 
regarding this clause, or whether they 
would be free to use the statutory proce
dures. I am not so concerned that the 
employees would'have rights in both 
areas. That is quite clear. However, it is 
not clear that they would have remedies 
in both areas. While it is suggested that 
at least in the area of title V n  discrimi
nation, employees have remedies in both 
areas, with respect to political activities 
and matters specifically provided fo f in 
Federal statute, dual remedies are not so 
guaranteed.

My amendment is specifically d es ired  
to hopefully prevent the possibility that 
the courts will misinterpret the intent 
o f the Congress in this matter. It should 
be clearly stated that eftiployees will have 
the right to pursue remedies other than 
remedies provided in the negotiated 
procedure in any instance where there is 
an overlap between the negotiated 
procedures and those provided by Fed
eral statute. Further, it should be pro
vided that employees will have the right 
to pursue their statutory remedy and 
their negotiated procedures remedy in 
all cases. To impose exceptions would be 
to defeat the purpose of the intent.

There may be a qiaeMon tiiat tach sn
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amendment as the one which I'have pro
posed would result in deplication. To 
that, let me respond by saying that such 
deplication is not uncommon where dual 
rights are provided by Congress. For ex
ample, in many cases, employees who 
claim racial discrimination must pursue 
their administrative remedies through a 
hearing, and these same employees get 
a full blown trial in court if they lose 
at the ^ en cy  level.

In this vital matter, it is of the utmost 
importance that we in Congress make 
our intent very clear. We must undoubt
edly show that in all cases, the employee 
will have a right to utilize both the sta
tutory and negotiated procedures.

Mr. Speaker, my second amendment 
to H.R. 11280, the Civil Service Reform 
Act, is a genuine reflection of my belief 
that the right of an employee to select 
a representative of his own choosing 
should be protected in all respects.

If we refer to section 7114(A) (2) of the 
bill, dealing with representation rights 
and duties, we will note that the follow
ing appears;

rights o f an exclusive representative 
under the preceding provisions of this sub
section shall not be construed to preclude 
an employee from being represented by an 
attorney or other representative, other than 
exclusive representative, o f the employee’s 
own choosing in any appeal action under 
procedures other than procedures nego- 
t^ ted  pursuant to this chapter.

This section is Indicative of the fact 
that in view of the proposed expanded 
scope of bargaining, an exclusive repre
sentative would be able to negotiate with 
respect to virtually every aspect of the 
employee’s working conditions manda
tory negotiated procedures required to be 
followed in resolving claims of viola
tion, thus. placing the employee in a 
position where his total rights as a Fed
eral employee would be contingent upon 
the good faith with which the exclusive 
representative handled his claim. It is 
my fear that this would place many em
ployees, particularly minority group em
ployees. in a position where the exclu
sive representative would control their 
fate.

As you aU probably know, in January, 
1977.1 sponsored H.R. 2722, a bill relat
ing to collective bargaining representa
tion of postal employees. If I may, I 
would like to briefly touch on a few of 
my findings while working with this leg
islation.

The experience with what happened 
in the postal service raises serious doubts

as to whether or not minorities are being 
proftected by the predominately white 
exclusive representative where all pro- 
cediires must be handled through the 
negotiated grievance procedure. Thus, 
prior to the Postal Reorganization Act 
minorities composed approximately 19 
percent o f the working force in the Post 
Office. In a'recent survey, It was cited 
that this number has dwindled to 16 per
cent with a special note that this statis
tic is based upon an expanded definition 
trf minorities which Includes many in
dividuals who are not black. Let me fur- 
tber state that in addition, in the mail- 
bandlers craft of the postal Mrrice the 
linorttleg ha ê lost In excess
[From 124 Cong. Rec. E 4803 
(daily ed. Sept. 6, 1978):]

jobs since the enactment of the Postal, 
Reorganization Act.

It is quite clear that this pattern of 
systematically removing minorities from 
gainful employment in the postal serv
ice came about when the so-called craft 
unions were given the power by the 
courts pursuant to language provided by 
Congress, to be the “ exclusive union” of 
postal employees. Consequently, it is sad 
but true that the interests of the blacks 
and minorities in the postal service sim
ply has not been protected by the so-, 
called craft unions.

It is my concern that this very same 
thing could easily occur in the Federal 
service unless there is adequate language 
to protect the right of the employee to 
select a representative who will protect 
his interest and not allow the agency to 
further the cause of “ institutional 
racism.’’

As originally envisioned by President 
Kennedy the Federal employee occupied 
a position substantially different from 
that o f the private sector employee. 
Thus, President Kennedy gave to Fed
eral employees the right to be repre
sented in every respect of his or her em
ployment relationship, even under ne
gotiated procedures, by a representative 
of his own choosing so that the Federal 
employee when adversely acted upon by 
an agency would not be able to claim 
that he did not have the representation 
that was best for him or her as opposed 
to the best for the Federal service or best 
for a particular organization.

I believe that my amendment which 
on page 332, would strike out line 14 and 
all that follows down through line 7 on 
page 333, and insert “ (d) The pnincessing 
o f any grievance of any employee under
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a procedure negotiated under this chap
ter shall not preclude the employee from 
pursuing any right provided to him by 
or under any other provision of law/* 
would be appropriate to protect employ
ees against weak, corrupt» ineffective, 
biased, or otherwise unsatisfactory rep
resentation.

Mr. Speaker, the third, amendment I 
have introduced to H.R. 11280, the Civil 
Service Reform Act, will T hope lend 
greater clarity to the meaning of a “ labor 
organization” as it is defined in section 
7101 (4) (A) of the biU. Of course I realize 
that we are going to have organizations 
that do not fit into this definition. These 
types are very clearly cited in that sec
tion of the bill which I seek to amend. 
However, although I do not believe that 
the definition of a labor organization in 
HJl. 11280 is intended to exclude “ ex
clusive representatives,** this cautious 
step certainly cannot hurt.

My amendment, which simply inserts 
on page 292, line 22, after “ organization,** 

•the following: “ (other than an exclusive 
representative as defined in paragraph 
(16) (B) of this section),** is strictly'^a 
technical one to assure that none of our 
Nation’s 86 labor organizations holding 
exclusive recognitions will be adversely 
affected by the definition of a “ labor or
ganization** as has been cited in H.R. 
11280.

It is imperative that the language 4n. 
section 7103(4) (A) be amended in order 
to eliminate any question that may be 
raised with concern for whether or hot 
the large number of labor organizations 
which are smaller than the giants are 
organizations “ limited to special interest 
objectives.** By'amending this language 
we can remove all doubts that organiza
tions such as the National Alliance of 
Postal and Federal Workers which were 
founded out of the discriminatory prac
tices of several white controlled unions 
would not be regarded as organizations 
“limited to special interest objectives** 
merely because they are gravely c o n 
cerned with the fight against racial and 
other discrimination.

With regard to the connotation of a 
“special interest objective,** let me just 
briefiy add that because of the absence 
of a clear definition in this area, the en
actment of the Civil Service Reform Act, 
would leave the courts and the Federal 
Labor Relations Authority with the task 
of determining which organization is and 
which is not a chapter v n  labor organi
zation. Thus, it is entirely possible that 
by simply indicating that an establish

ment is a “special interest” organization, 
the Federal Labor Relations Authority 
could eliminate the structure.

Let me reiterate that I do not believe 
that the ^ntent of the Civil Service Re
form Act*s definition of a “ labor organi
zation** is to exclude exclusive represent
atives However, I do believe that at this 
point, it is feasible to be cautious in this 
area so that by no means of interpreta
tion can these structures be placed out
side the realms of labor organization 
status. •

[From 124 Cong. Rec. E 4822 
(daily ed. Sept. 6, 1978):]

CIVIL SERVICE REFORM ACT

HON. NEWTON I. STEERS, JR.
OF M ARYLAND 

IN THE HOUSE OF REPRESENTATIVES 
Wednesday, September 6, 1978

• Mr. STEERS. Mr. Speaker, for the 
benefit of my colleagues, I am inserting 
amendments, and accompanying expla
nations, to the civil service reform bill 
expected to be considered by the House of 
Representatives tomorrow. 

* * * * * * * * * * * * * *  

[From 124 Cong, Rec. E 4823 
(daily ed. Sept. 6, 1978):]

[Pay Rates]
Amendment: HJl. 11280 
O f f e b e o  b y  M b . S t e e r s  

Page 148 strike out lines 12 through 24 and 
insert in lieu thereof the following;

(b )(1 ) Section 6314 of title 6. United 
States Oode  ̂ is amended by inserting at the 
end thereof the foUowing new i>aragraph: 

\ “ (67) Director o f the Office o f Personnel 
Management” .

(2) Section 5315 of such title Is amended 
by inserting at the end thereof the following 
new paragraph:

•‘ (122) Deputy Director of the Office of 
Personnel Management.”

(3) Section 5316 o f such ittle is amended 
by inserting at the end thereof the following 
new paragraph:

“ (144) Associate DirectOTS of the Office 
of Personnel Management (5)

Page 165 strike out line 24 and aU that 
foUows down through line 12 on Page 166 
and Insert the following:

(C )(1 ) Section 5315 of title 5. United
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States Ckxie, Ss amended by adding at the  end 
thereof tb « foUowlng new paragraph:

“ (123) caiairman o f the Merit Systems 
Protection Board” .

(2) Section 5316 o f such title is amended 
by St the end thereof the following 
new paragraphs:

“ (145) Members, Merit Systems Protec
tion Board.

“ (146) Special Counsel o f the Merit Sys
tems Pvotectlcm Board.**

(3) (A) Paragraph (17) o f  section 5314 o f 
such title is hereby repealed.

(B) Parg^raph (66) of section 5315 of ^uch 
title is hereby repealed.

(C) Paragraph (99) o f  section 6316 of such 
title is hereby repealed.

Page 300, line 6, strike out “Senate” and 
insert in lieu thereof the following: “Senate, 
•and be paid at an annual rate of basic 
pay equal to the maximum annual rate o f 
basic pay currently paid, from  time to time, 
under the General Schedule,*’.

Page 347, strike out lines 5 through 8 and 
insert in lieu thereof the following:

(e) Section 5316 o f title 5, United States 
Code, is amended by adding at the end there
o f the following new paragraph.:

“ (147) Members, Federal Labor Relations 
Authc«-ity (2)

EX PLAN ATIO l?
The purpose of this amendment is to lower 

the level o f  compensation o f  officers and 
members o f the Office o f Personnel Manage
ment, Merit System Protection Board and the 
Federal Labor Relations Authority.

Both H.R. 11280 and Reorganization Plan 
Nimiber 2-call for the creation o f a number 
o f  new top-level appointed positions In the 
civil service system; increasing the number 
o f  top level management positions in the 
system from 3 to 11. O f these positions, the 
lowest salary level— f̂or those o f the five As
sociate Directors o f the MSPB. Vice Chair
man o f  the MSPB, Member o f  the MSPB, 
and Special Counsel o f  the MSPB— Is fixed 
at the rate o f compensation o f  Executive 
level rv, or $50,000 each. In  addition, the 
'Director o f the OPM is compensated at the 
rate o f Executive level n ,  $57,500; both the 
OPM Deputy Director and the Special Coun
sel o f  the MSPB are compensated at Execu
tive level m  are, $52,500. These positions 
will add $417,500 to the salary outlays for top 
level appointees.

In addition, the creation o f  the Federal 
Labor Relations Authority, wiU add three 
new highly paid positions: The Chairman, at 
Executive level n ,  $52,500 and two Members, 
at Executive level IV, $50,000.

In light of the President's recent proposal 
to put a cap on Federal pay, it is appropriate 
that we foUow his suit and reduce the levels 
o f compensation for these new positions.#

[From 124 Cong. Rec. H 9278 
(daily ed. Sept. 7, 1978);]

m  TH E  CO M M IT T E E  O r  T H E  W B O I.E

Accordingly the House 
into the Committee of the W h o l e  ^ ^ s e  
on the State o f the Union for me furmer 
consideration of the bill H280, with 
Mr. D a n ie ls o n  in the chair. ^

The Clert read the titie o f the bm.
The CHAIRMAN. When 

tee rose on August 11, 1978, all time fot 
general debate on the bill had expired.

Pursuant to the rule, the Clerk will 
now read by titles the committee amend
ment in the nature of a  substitute recom- 
m^ided by the Committee on Post OflQce 
and Civil Service now printed in the 
r^^orted bill as an original bill for the 
porpose o f amendment.

The Clerk proceeded to read the bill.
P O IN T  OP ORDER

Mr. MEEDS. Mr. Chairman, I make a 
point o f order against titles XX and X, 
based on their violation o f clause 7, rule 
XVI, in that they are nongermane to the 
bill before us.

Title IX  deals with two^grMips of em-
[From 124 Cong. Rec. H 9279
(daily ed. Sept. 7, 1978):]

ployees not covered in the original bill. It 
includes postal workers and District of 
Columbia employees. There is much 
precedent which indicates that we have 
classes o f subjects not covered by the 
basic proposition before us, which ren
ders the new material nongermane. That 
is precisely what title IX  does by adding 
two new subjects. .

Title X, on the other hand, introduces 
new subject matter, the pay of fire
fighters that is QOt covered in the orig
inal bill. Title X  deals exclusively with 
hours o f work and .wages of fire
fighters, while the original bill deals with 
the institution of the merit system with
in the system. Where hours or wages are 
included, it is only incidental to the basic 
o f these titles should be stricken for the 
proposition of the merit system, so both 
albove reason, and for the added reason 
that neither proposition amends the 
original bill. Rather, both seek to amend 
existing and basic law.

The CHAIRMAN. The gentleman from 
Washington <Mr. M eeds) makes a point 
o f order against titles IX  and X.

Mr. CLAY. Mr. Chairman, I  rise in 
^  order.

For the life of me, I cannot understand
fnTh^di ^  treateddiscriminatory manner.

The facts are fairly obvious—and the



863

connections between Hatch Act refcain 
and the rest of H il. 11280 are quite 
jBtrong— ___

y i  ¥ V ¥ ¥ ¥ ¥ ¥ ¥
Mr. Chairman, if^is inconceivable w  

me that this bill, which touches on vir
tually every aspect of civil service, 
should have political activities and fire
fighters singled out for this kind of shab
by treatment. Title IX  is virtually iden
tical to HJR, 10. the Federal Employees 
PoUtical Activities Act o f 1977. which 
passed this House on June 7 of last year 
by a vote o f 264 to 164.

Mr. Chairman. I think that it is un
fortunate that the kind o f heavy- 
handed activity and pressure is taking 
place to combine both title IX  and title 
X  into the same point o f order as per
mitted by the rule. Personally. I resent 
that kind o f heavy-handed activity on 
the part o f the lectdership o f this House 
and on the part of the' administration 
o f this Nation.

Mr. Chairman. I urge that the point 
o f order not be sustained.

Mr. HARRIS. Mr. Chairman. I rise in 
opposition to the point of order.

The CHAIRMAN. H ie Chair recog
nizes the gentleman from Virginia.

Mr. HARRIS. Mr. Chairman, the point 
o f order under the fule applies to titles 
IX  and X. and comes before this House 
In a most unusual, and indeed a pecu
liar. way that the Chair perhaps would 
have to rule against the germaneness of 
one title that will be germane, because 
it is connected in the rule to another 
title that the Chair may consider non- 
germane.
: | I Y ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

If in fact we were to deal with the 
whole civil service system, dealing with 
a particular pcut of that system, that is 
the firefighters and their work rules is 
a particular matter within that system. 
ThCTefore. I  would urge the Chair to 
overrule the point of order and hold 
title X  as germane.

The CHAIRMAN. The gentleman from 
Washington makes a point of order 
against titles IX  and X  of the commit
tee amendment in the nature of a sub
stitute recommended by the Committee 
on Post Office and Civil Service, on the 
grounds that those titles would not have 
been germane if offered as an amend
ment to the bill HJl. 11280, as intro
duced.

As indicated by the gentleman from

Washington, the special order providing 
for consideration of this measure, House 
Resolution 1307, aUows the Chair to en- 
tertain^ a point of order on the basis 
Stated by the gentleman, that titles IX  
and "X would not have been germane as 
a separate amendment to H.R. 11280 in 
its introduced form.

The bill as introduced and referred to 
the Committee on Post Office and Civil 
Service, although broad in its coverage 
of reform proposals within the competi
tive service and in the executive branch 
of the Government, is limited to merit 
system principles and personnel man
agement within the civil service of the 
y .S . Oovermx^nt. Title IX  of the
[From 124 Cong. Rec. H 9280 
(daily ed. Sept. 7, 1978):]

committee amendment is designed to 
characterize and to protect appropriate 
political activities of employees of the 
District of Columbia and Postal Service 
as well as civil service employees, by 
amending the Hatch Act. The Chair 
agrees with the argument of the gentle
man from Washington that the amend
ment would add an entirely new class of 
employees to that covered by the bill, 
and for that reason is not germane.

Accordingly the Chair sustains the 
point of order.

Pursuant to the rule the Clerk will now 
read by titles the substitute committee 
amendment without titles IX  and X . 
recommended by the Committee on Post 
Office and Civil Service, now printed in 
the reported bill as an original bill for 
the purpose of amendment.

The Clerk read the bill.
Mr. UDALL (during the reading). 

Mr. Chairman, I ask imanimous consent 
to dispense with further reading of sec
tion 2, and that it be printed in the 
R e c o r d .

The CHAIRMAN. Is there objection to- 
the request of the gentleman from 
Arizona?

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, I  object.

The CHAIRMAN. Objection is heard.
The Clerk will read.
The Clerk continued the reading of the 

bill.
Mr. UDALL (during the reading). Mr. 

Chairman. I ask unanimous consent to 
dispense with further reading of section 
3; and that it be printed in the R eco rd  
and open to amendment at any point.

The CHAIRMAN. Is there objection
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to the request of the gentleman from 
Arizona?

Mr. CHARLES H. WILSON of Cali
fornia. Reserving the right to object, Mr. 
Chairman, this is an extremely impor
tant bill that some Members are trying 
to pass through in this Congress. I think 
it is extremely important that those of 
us who are here on the floor know what 
is in this bill.

There have been many agreements 
made in connection with parts of the bill 
with members of the committee who are 
extremely concerned about labor provi
sions and about other provisions affect
ing this new section by which they are 
going to destroy the civil service system 
which we have known for so many years.

Mr. Chairman, I do not think that this 
is something we should take so lightly., 
*niat is the reason I am asking that the* 
biH be read. I think it is important 
enough to every member o f this commit
tee that we do have this bill read and 
that we understand what is in it.

Th^efore, Mr. Chairman, I am going 
to have to continue to object.

The CHAIRMAN. Objection is heard.
The Clerk will read.
The Clerk continued to read.

P O IN T  o r  ORDER

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, I have a point of 
order.

The CHAIRMAN. The gentleman will 
state his point of order.

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, I know the Clerk 
is not deliberately skipping some of these 
'lines. He must be geltirig thredj but he 
is beginning to go a little fast over some 
of these lines. I  think that all of the 
lines should be read.

The CHAIRMAN. The Chair will state 
that the Chair observes that the Clerk 
is proceeding in regular order.

The Clerk will read.
The Clerk continued to read.
Mr. DERWINSKI (during the read

ing). Mr. Chairman, I have been im
pressed by the attention of the House, so 
therefore, I would ask unanimous con
sent that the remainder of the title be 
considered as read, printed in the R e c 
ord , and open to amendment at any 
point.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Illinois?

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, reserving the right 
to object, right up to now I have been 
very impressed with the principles of this

bill, and it sounds pretty good so far, 
but I have to have the rest of it read, 
I will say to ttie gentleman from Illi
nois (Mr. D e r w in sk i)  , because there 
may be something in here that is going 
to change my opinion about it. I think 
right up to now it sounds beautiful, but 
I will have to object.

Mrs. FENWICK. Mr. Chairman, wiU 
the gentleman yield?

Mr. CHARLES H. WILSON of Cali
fornia. I yield to the gentlewoman from 
New Jersey.

Mrs. FENWICK. I thank the gentle
man for yielding. Is it not possible for 
the gentleman to read by himself?

Mr. CHARLES H. WILSON of Cali
fornia. The gentlewoman is certainly 
correct. I  think the gentlewoman under
stands what is going on here.

Mrs. FENWICK. If the gentleman will 
yield, I honestly do not.

Mr. CHARLES H. WILSON of Cali
fornia. I object to the legislation, and I  
am using the rights that are guaranteed 
to nie a  ̂ a Member of this body to exer
cise my opposition to the legislation. It 
has been done on the gentlewoman's 
side; it has been done on our side.

Mrs. FENWICJK. I f the gentleman will 
yield further, I know. Will the gentle
man, though, consider that the people’s 
time is involved here. Our tinie is short 
until we are supposed to adjourn, and 
we are not unpaid volunteers; we are 
paid public servants.

Mr. CHARLES H. WILSON of Cali
fornia. I realize that.

Mrs. FENWICK. 1 think we should be 
using our time in the most effective way 
for the public benefit.

Mr. CHARLES H. W II^ON of Cali
fornia. If the Speaker wiU pull this bill 
off the calendar, we can proceed with the 
important business of the Congress. I  do 
not think this bill is so important that it 
has to be passed in this Congress.

Mr. BIAGGL Mr. Chairman, wiU the 
gentleman yield?

Mr. CHARLES H. WILSON of Cali
fornia. I yield to the gentleman from New 
York.

Mr. BIAGGI. I thank the gentleman 
for yielding.

I would like to comment in response to 
the gentlewoman from New Jersey. We 
are aware o f oiir responsibilities, and we
are aware o f the people’s concerns, and 
we are aware that there are many people 
in this country in government employ
ment who would rather not have this bill 
see the light of day. We are exercising 
whatever legitimate tactic is made avail



865

able to us through parliamentary pro
cedure. To Impugn the conduct that is 
procedural and proper, in my Judgment, 
is strictly out of order, and I think it is 
unfortunate.

Mrs. FENWICK. I resent very much 
the fact that the gentleman from New 
York suggests that I impugn an3rthing. I 
merely asked if we could not proceed in a 
more orderly manner.

The CHAIRMAN. All Members wiU 
suspend. The gentleman from New York 
(Mr. Biaggi) will suspend, and all other 
Members will suspend.

The Chair will state that the time is 
under the control o f the gentleman from 
California (Mr. Charles H. W ilson ).

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, still reserving the 
right to object, I would like to say to the 
gentlewoman from New Jersey (Mrs. 
Fenwick) that she is absolutely correct 
in any observation that she makes. That 
does not offend me at all at this point. 

Mr. Chairman, I object.
The CHAIRMAN. Objection is heard. 
The Clerk will read.
The Clerk continued to read.

P O IN T  OF ORDE31

Mr. CHARLES H. WILSON of Cali
fornia (during the reading). Mr. Chair
man, I again make a point o f order.

The CHAIRMAN. The gentleman will 
state his point of order.

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, I  think the c:ierk 
forgot to read line 6 on page 142.1 recog
nize the burden placed upon him; how
ever, I  must have all o f the lines read, 
if I can.

The CHAIRMAN. The Clerk will read 
line 6 on page 142, commencing with line 
6, ‘̂through affirmative action ♦ •

The Clerk concluded the reading of
titie L ______ ^

* * * * * * * * * * * * * *  

[From 124 Cong. Rec. H 9284 
(daily ed. Sept. 7^ 1978):]

Mr. UDALL. Mr. Chairman, i  move to 
strike the requisite number of words.

(Mr. UDALL asked and was given 
permission to revise and extend his 
remarks.)

Mr. UDALL. Mr. CSiairman, under the 
direction of the leadership in just a few 
minutes I  am going to try to get an 
agreement on limitation of time and 
vote on this simple and uncomplicated 
amendment. Before we do that, I .want to

kind of advise my colleagues where I 
think we are going on this legislation 
and what I see as being at stake. The 
clock is running on aU of us. The elec
tions are not too many weeks away, and 
adjournment time is coming rapidly 
upon us. We have got a whole load of the 
public’s business to dispose of—tax leg
islation, energy, all the rest. »

I chatted with the Speaker a moment 
or two today. The load is horrendous. I 
think it Is incumbent upon all of- us to 
make this a proud time of the House and 
act with dispatch on important legisla
tion between now and the time we ad-

There is broad support for this bill.
I do not think there is any question in 
anybody's mind that if we took a vote on 
final passage at this time, it would pass 
by a very large margin, possibly 2 to 1 ’ 
or better. It has broad support among 
labor management people and business 
groups. It will give perhaps a little bit of 
ability to manage.

A group of us met with the Vice Presi
dent today, and he told us about the 
President going off to Bonn to the Eco
nomic Summit. One of the things he 
could do, he could do administratively, 
and the frustration of all Presidents was 
there. He asked one of the bureaus—and 
I will not hame which one—to give him 
a report in 60 days where he could get a 
fight going on inflation. When he asked 
for it, their response w ^ , we are not 
ready yet. The President wrote a hand
written note to the director of that 
agency and said, “ I am going to Bonn 
and want to take this with me. Will you 
have it ready when I come back?” The 
report came back from the bureau say
ing, “You don't really need it, and we 
probably won’t be able to do what you 
want us to do.” That type of thing has 
frustrated Presidents from time im
memorial.

The American people are angry at the 
inexpressiveness of the Federal Govern
ment, and we are trying to give the Presi
dent 'the tools with which to makfT this 
executive branch work.

Here we are with two eminent col
leagues—and I love them both—the 
gentleman from CJalifomia (Mr. Charles
H. W ilson ), and the gentleman from 
Missouri (Mr. Clay) on the ccMnmittee. 
who do not want a bill. They are sincere 
about it. They do not want a bill this 
year. They are using procedures in the 
House rules and threatening to continue 

 ̂ to use them. But I want the Members of 
tiie Hoiise to know what is at stake here.
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We heard a charge here by the gentle
man from California that we are acting 
hastily. Let me give you some of the his
tory. The bill was introduced on March 3, 
h^d 13 long days of hearings. We heard 
from every segment all over this country.. 
It was suggested by some that the Demo
cratic members of the committee ought 
to get our act together. We met day after 
day and night after night, haggling over 
every section of the bill, and came up 
with the consensus of our party. The 
committee went to markup day after 
day, in night sessions, over a period of 
from June 21 to July 19. We finally got 
a bill. It was voted out by a  big biparti
san consensus. The gentleman from Illi
nois (Mr. D e rw in sk i)  ; and a lot of good 
people on the other sid^ helped bring 
it out by a vote of 18 to 7. There was gen
eral debate on August 11. Everybody has 
had time to study the amendments. 
Dozens of them are printed in the R ecord  
now. This is our President's major do
mestic bill, a bill our Speaker and the 
majority leader have given high priority 
to before the House. It is not going to go 
away. There is another body down at the 
other end of this building whose mem
bers can talk and decide what priorities 
and legislative schedules we will have, but 
this bill is going to be acted on in this 
session. .

One of our options in scheduling is to 
[From 124 Cong. Rec. H 9285 

( d a i l y  ed. Sept. 7, 1978):]
go tomorrow, quit at 3:30. The other op
tion that will give the Members an idea 
of the importance of this legislation is 
that all suspensions are going to be 
knocked off on Monday. We will work on 
this bill all day Monday. We will stay 
Monday night to finish it. A lot of people 
are going to get hurt by having suspen
sions taken off o f the calendar on Mon
day. I have some business on .the Suspen
sion Calendar. I think everybody has a 
stake in processing those important bills 
before we leave here. Some of them re
quire conferences with the Senate.

So I would simply appeal to my col
leagues who have strong feelings about 
this bill to work with us and let the legis
lative process work.

We are not going to shut off any 
Member. We have serious amendments 
to consider. There are a lot of amend
ments pending, and we want to give full 
consideration to them and then either 
vote them up or down.

Let me say to the Members, particu-

lairly my friends on this side, let us not 
go home having to say that the Presi
dent and the Democratic Congress can
not even act in 6 or 8 months on this 
major piece of legislation to give us 
some flexibility and some management 
direction in the executive branch. This 
is a fine thing that we could take home 
to our constituents as one accomplish
ment o f this Congress.

Mr. Chairman, I ask unanimous con
sent that all debate on the pending 
Harris amendment and all amend
ments thereto do now cease.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Arizona?

Mr. BAUMAN. Mr. Chairman, reserv- ■ 
ing the right to object, will the gentle
man from Arizona (Mr. Udall) tell us 
what the program will be for tomorrow, 
since he has already indicated what 
might happen?

Mr. UDALL. Mr. Chairman, if the gen
tleman will yield, if we have some ex
pression of cooperation, I think we might 
finish this bill tomorrow. We will come 
In at 10, and we could be out of here by
3 o'clock. Unless I have those assurances,
I am going to accept the offer of the 
leadership to put the bill off until 
Monday.

In that event, the suspension calendar 
Is going to be bumped, and then we will 
be in here on Monday and go as late as 

ineed be to finish this bill on Monday. 
That is our option.

Mr. Chairman, I would, prefer to pro
ceed tomorrow in an expeditious kind of 
way and de6ide these things on the^ 
merits. But if we are going to be forced 
to read every line and every section of a 
300-page bill, considerable time will be 
taken.

Mr. BAUMAN. Mr. Chairman, let me 
assure the gentleman that I will be glad 
to cooperate with him.

Mr. UDALL. The gentleman from 
Maryland (Mr. Bauman) is always 
cooperative.

Mr. BAUMAN. Mr. Chairman. I with- 
draw my reservation of objection.

The CHAIRMAN. Jb there objection to 
the request of the gentlemian from 
Arizona?

Mr. h Ar r IS. Mr. Chairman, reserv
ing the right to object, I listened care
fully to my colleague, the distinguished 
vice chairman of the committee, when 
he made his comments, and I wondered 
if my colleague woidd be kind enough to 
tell me this: The gentleman did not men
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tion the amendment, and I was wonder-^ 
ing if heis for it or against it.

Mr. Chairman, may the R e co rd  show 
that my colleague, the gentleman from 
Arizona (Mr. U d a ll ) ,  put his thumb 
down toward the floor in a gesture mean
ing that he opposes the amendment, I as- 
simie.

Mr. UDALL.Mr. Chairman, if the gen
tleman will yield, I told the Member that 
was my position, for the reasons stated 
by my friend, the gentleman from Michi
gan (Mr. F ord ) . and for those stated by 
that great Hart, Schaffner and Derwin- 
ski clothing firm.

Mr. HARRIS. Mr. Chairman. I object.
The CHAIRMAN. Objection is heard.
Mr. UDALL. Mr. Chairman, I move 

that all debate on the pending Harris 
amendment and all amendments thereto 
do now cease.

The CHAIRMAN. The question is on 
the motion offered by the gentleman 
from Arizona (Mr. U d a ll)  .

The motion was agreed to.
The CHAIRMAN. The qu^tion is on 

the amendment offered by the gentleman 
from Virginia (Mr. H arris ) .

The question was taken; and on a divi
sion (demanded by Mr. H a rris ) there 
were—ayes 11, noes 57.

So the amendment was rejected.
Mr. UDALL. Mr. Chairman, I n\pve 

that the Committee do now rise.
The motion was agreed to.
Accordingly the Committee rose; and 

the Speaker having resumed the chair. 
Mr. D a n ie lson , Chairman of the Com
mittee of the Whole House on the State 
of the Union, reported that that Com
mittee, having had under consideration 
the biU (H.R. 11280) to reform the civil 
service laws, had come to no resolution
thereon. _________________

* * * * * * * * * * * * * *

tage of whatever we have to do to hold 
up the legislation.

The gentleman made an implied 
threat that if we do not let him go ahead 
tomorrow with the bill, he will arrange 
to have all the suspensions removed 
from the calendar on Monday, and then 
we will work until some unlimited time 
on Monday night.

I would like to know, Mr. Speaker, 
what the calendar is for tomorrow and 
what the program is, and I think the 
Members of the House are entitled to 
know.

The SPEAKER. Is the gentleman 
making a parliamentary inquiry?

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Speaker, I make such a par
liamentary inquiry, yes.

The SPEAKER. The Chah- will advise 
the gentleman at the present time that 
the bill that we have befbre us, the civil 
service reform bill, will be postponed 
until Monday, and we will go forward 
•with the schedule as scheduled for 
Friday.

Mr. CHARLES H. WILSON of Cali
fornia. I thank the Speaker.

PARLIAMENTARY INQUIRY 
(Mr. CHARLES H. WILSON of Cali

fornia asked and was given permission 
to address the House for 1 minute, and 
to revise and extend his remarks.)

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Speaker, I was a little dis
appointed to hear my good friend, the 
gentleman from Arizona (Mr. U d a l l ) ,  
state what his plans would *be in the 
event those o f us who oppose the civil 
service reform legislation continue to 
utilize the House rules to take advan

[From 124 Cong. Rec. H 9357 
(daily ed. Sept. 11, 1978);]

IN  TH E COM M ITTEE OF THE W HOLE

Accordingly the House resolved itself 
into the Committee of the Whole House 
on the State of the Union for the further 
consideration of the bill H.R. 11280. with 
Mr. D a n ie lson  in the chair.

The Clerk read the title of the bill.
The CHAIRMAN. When the Commit

tee rose on Thursday, September 7. 1978, 
the Clerk had read through line 2 on 
page 144.

Are there any further amendments to 
title I of the bill?

Mr. HANLEY. Mr. Chairman, I move 
to strike the requisite number of words.

(Mr. HANLEY asked and was given 
permission to revise and extend his 
remarks.)

Mr. HANLEY. Mr. Chairman, as we 
initate our deliberation on civil service 
reform today, it is my fondest hope that 
this legislation will move relatively 
smoothly and, without taking up too 
much time, be voted on in the Chamber 
at some point late this afternoon.

I would like to respond if I can briefly 
to some remarks on the part of my dear 
friend and colleague and manager of . 
the bill, the gentleman from Arizona 
(Mr. U d a ll ) ,  going back to Thursday
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night, when it was about 9 o ’clock and' 
the tempers were not that good. I would 
have preferred to have responded at that 
point but logic suggested that it was 
time to break i;i up and come back here 
on Monday and start anew. I have great 
respect for the gentleman from Arizona, 
M o U d a ll, and have worked closely with 
him from the very beginning.

I do believe, however, that the issue of 
civil service reTorm has to be put into 
another perspective. Certainly I know 
that he did not intend it that way, but 
the implication was that by virtue of the 
activity of several members of the com
mittee that this measure was not moving 
and was slowed down in the c(«nmittee 
process. -

I would take issue with that implica
tion and I would have to put it this way 
that any delays that have been attrib
uted to the deliberation of this measure 
we have to fault the administration it
self because from the very beginning the 
administration insisted upon expedien
cy. As a result, that insistency agonized 
many, many entities. This wfils totally 
unnecessary. The implication the other 
evening was that everybody embraced 
this measure and all America was out 
there waiting for its enactment into law. 
That is not necessarily the case in its 
present form.

I would hope very much that certain 
' amendments today will prevail to make 
this measure more palatable to most 
Americans.

Pew disagree with the necessity for 
civil service reform. We all agree, and 
I think that this committee on the whole 
is committed, to reforming the civil 
service system. The problem happens 
to relate to the methodology employed 
by the White House in pursuit of this 
legislation.

M  a result of which, for instacce. the 
largest union of Federal employees, the , 
American Federation of Government 
employees, Is somewhat \mhappy with 
it. It did not have to be that way. There 
were compromises that could have been 
effected.

For instance, the American veterans* 
community is not happy with the legis
lation in this present form. It did not 
have to be this way at this point in time.

I could allude to a number of other 
entities such as the National Association 
of Treasury Agents, and many others, 
who are very unhappy with the bill. All 
o f this was imnecessary of we could have 
applied sufficient deliberation to the

measure but expediency was the order 
of the day on the part of the White 
House and the President, time in and 
time out, said that we have to have a bill 
this year. Well, in my judgment, if you 
are moving in the direction of something 
as complex and as broad in scope as this 
measure, certainly, then, it was due a 
decent foundation and, unfortunately, 
the measure that we are deliberating 
never enjoyed that decent foundation.

So we are going to do the best we 
can this day to make the measure more 
palatable so that we will be doing jus
tice to the taxpayers and at the same 
we are not inflicting harm upon that 
good dedicated Federal employee.

Yes, we do have problems within our 
personnel complement but they are re
latively few and most of the people 
happen to be very dedicated people who 
want very much to produce a day's work 
for a day’s pay.

There are aspects of this legislation 
which could be imfair in this regard 
and we intend, through the amendment 
process, hopefully to effect responsible
change. __

* * * * * * * * * * * * * *

Mr. CHARLE;S H. WILSON of Cialiforr 
nia. Mr. Chairman, I move to strike the" 
second from the last word.

Mr. Chairman, I do not relish the role 
of speaking against quick passage of the 
civil service legislation, H.R. 11280, per
ceived by many to be a good reform vote 
in ai^ election year. If the stakes were 
not so high I suppose that we could just 
let this one sail by.

To put it quite bluntly most Members 
of the House seem to feel that anything 
labeled civil service reform is better than 
nothing.
* * * * * * * * * * * * * *

I think that it is also important to 
emphasize that during consideration of 
this bill all Members should understand 
that when in some cases Mr. U d a ll im
plies certain support for this legislation 
he is talking about very different forms 
of the byi. Indeed this bill now being dis
cussed by Mr. U d a ll Is not the same one
[From 124 Cong. Rec. H 9358 
(daily ed. Sept. 11, 1978):]
approved by the Post Office and CiviT 
Service Committee— t̂here are substan
tive differences. Contrary to the impli
cation given by Mr. U dall, the Federal
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employee unions do not support this bill.
In summarj% I hope that every Member 

of this House will realize that a bad 
civil service bill would not simply hurt a 
few of the local Washington area mem
bers with a concentration of Federal 
employees, it \̂111 damage every citizen’s 
contact with every aspect of the Federal 
Government.

Mr. CLAY. Mr. Chairman, I niove to 
strike the require number of words.

Mr. Chairman, I am pleased to ‘ an
nounce that I have received assurances 
from the President that he will press for 
consideration and action by the other 
body on Hatch Act reform prior to ad
journment. Accordingly, in view of 
President Carter’s personal assurances 
of his intent, I deem it imnecessary to 
continue my effort to attach Hatch Act 
reform to civil service reform or to 
further oppose consideration of the re
form measure on the House floor.

I applaud the President for his con
tinued support to Hatch Act reform and 
am delighted by his assurances that he 
will use the powers of his office to en
courage Senate consideration and action 
prior to adjournment. My efforts were 
geared to insure Senate consideration of 
the bill in the forthcoming House-Senate 
conference on civil service reform. Now, 
assuming that the President’s efforts are 
successful. I feel a lessened sense of 
lU’gency for Hatch Act reform to be a 
part of civil service reform.

Mr. Chairman, for the consideration 
of my colleagues I am submitting the 
following letter from the President of 
the United States.

T h e  W h i t *  H o u s e , 
Washington, September 8, 1978. 

Hon. W i l l i a m  C l a y ,
Chairman, Subcommittee on Civil Service, 

U.S. HoiLse of Representatives, Wash
ington, D.C.

D e a e  M r . C h a i r m a n : Early In my admin
istration I proposed to Congress that the 
Hatch Act provisions affecting the political 
activities o f  federal employees be modified.

I was pleased that the House, under your 
leadership, voted overwhelmingly last year 
to  strengthen the protections of federal em
ployees from political coercion on the Job 
while permitting them to freely exercise 
their First Amendment rights to participate 
in the political process. I continue to  sup
port Hatch Act reform.

Because I am concerned that the issues 
surrounding Hatch Act modification and 
Civil Service reform not become intertwined, 
I  have consistently sought reform of the 
Hatch Act independent of action on Civil 
Service refOTin.

I  believe separate consideration o f the two 
bills is the best wav to injure that each bill

is eventually passed. This does not reflect 
any diminution of my commitment to fuller 
political participation for federal employees 
while affording necessary protections to the 
public. It does reflect my belief that the 
Hatch Act should not be considered to
gether with CivU Service reform.

I share your concern that the Senate has 
not yet acted upon Hatch Act legislation, 
and intend to bring this concern to the 
attention of the Senate leadership. Etope- 
fuUy, consideration and action will be taken 
without undue delay—prior to adjournment.

Your efforts on behalf o f Hatch Act re
form merit the appreciation o f all federal 
employees anxious to exercise their basic 
political rights. I look forward to continu
ing our mutual efforts in support of those 
federal employees.

Sincerely.
J i m m y  C a r t e r . 

* * * * * * * * * * * * * *  

[From 124 Cong. Rec. H 9370 
(dally ed. Sept. 11, 1978):]

Mr. UDALL (during the reading). Mr. 
Chairman, I ask unanimous consent to 
dispense with further reading of title n, 
and that it be printed in the R ecord  
and open to amendment at any point.

The CHAraMAN. Is there objection 
to the request of the gentleman from 
Arizona?

There was no objection.
AM ENDBIENTS OFFERED B Y  M R . H AN LEY

Mr. HANLEY. Mr. Chairman, I offer 
amendments.

The Clerk read as follows:
Amendments offered by Mr. H a n l e y : Page 

186, after line 25, insert the foUowing:
“ § 7702. Pretermination hearings 

*‘ (a) I f  an agency gives notice tmder—
“ (1) section 4303(b) (1) o f this title of its 

Intention to separate an employee; or
*‘ (2) jsection 7513(b) (1) o f this title o f its 

Intention to remove an employee, or to sus
pend an employee for more than 14 days; 
such employee may, on or before the 10th 
day after such employee receives such notice, 
elect a pretermination hearing under this 
section in lieu o f further proceedings under 
section 4303 or section 7513 o f this title. An 
election o f a pretermination hearing tmder 
this section must be made in a writing sub
mitted to the Merit Systems Protection

[From 124 Cong. Rec. H 9371 
(daily ed. Sept. 11, 1978);]
Board in accordance with regulations pre
scribed by the Board.

‘̂ (b) Any pretermination hearing elected 
under subsection (a) o f this section shall be
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treated as an appeal to the Merit Systems 
Protection Board under section 7701 o f this 
title, except that—

“ (A) such hearing shall be conducted by 
an administrative law Judge appointed under 
section 3105 of this title and employed by 
the Board, whose decision shall be final, sub
ject to Judicial review ,\mder section 7703 ot 
this title as a decision by the Board;

“ (B) subsection (d) o f such section 7701 
shall not apply; and

“ (C) no hearing piu^uant to such elec
tion shall be scheduled before the 14th day 
^ fter the date o f the submission o f  such 
election to the Board.

“ (2) (A) Subject to subparagraph (B) o f 
this paragraph, an employee who has elected 
a pretermination hearing under this section 
shall not be removed or suspended under 
section 4303 or section 7513 o f this title be
fore the issuance o f a decision under this 
section.

“ (B) If, on the 90th day after the sub
mission of an election o f a pretermination 
hearing under this section* a decision under 
this section has not been made in connec
tion with such hearing and the administra
tive law Judge involved determines that 
such delay was caused primarily by the 
employee involved, such employee may, 
after such day, be removed or suspended in 
accordance with the proposed action on 
which the election under this section was 
based, pending a final decision by the ad
ministrative law Judge imder this section.

“ (c) This section shall not apply In tny 
case In which—

“ (1) there Is reasonable cause to believe 
the employee Involved has. In connection 
with the matter on which the proposed ac
tion Involved Is based, committed a crime 
for which a sentence o f Imprisonment may 
be Imposed; or

“ (2) a matter affecting the national se
curity is Involved.

“ (d) The parties to a negotiated collec
tive bargaining agreement may agree to im
plement or substitute in whole or in part 
the procedure of this section as part of a 
collective bargaining agreement, or may 
agree upon alternative methods of settling 
matters subject to this section.

“ (e) The Merit Systems Protection Board 
shall prescribe such regulations as are neces
sary to carry out the purpose of this section.

Page 170, line 8, Insert “and. In the case o f 
removal o f an employee, subject to section 
7702 o f this title,”  after “section,*’.

Page 179, line 9, Insert “ and subject to 
section 7703 of this title,”  after “Manage
ment,".

Page 182, in the matter following line 17, 
strike out “ 7702“ and Insert In lieu thereof 
“ 7703“ , and Insert after the Item relating 
to section 7701 the following: “ 7702. Pre- 
termination hearings.

Page 187, line 1, strike out “ 5 7702” and 
Insert in lieu thereof “ | 7703” .

Mr. HANLEY (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendments be coosidered as

read and printed in the Record.
The CHAIRMAN. Is there objection to 

the request of the gentleman from New 
York?

There was no objection.
Mr. HANIjEY. Mr. Chairman, I  ask 

imanimous consent that the amendments 
be considered en bloc.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
New York?

There was no objection.
Mr. HANLEY. Mr. Chairman, I  rise

to submit amendments to title II that 
would streamline the appeal procedure 
for Federal workers who are discharged 
or suspended for more than 14 days.

Under the present system, there is a 
two-step appellate procedure which takes 
up to 2 or more years to process from the 
time action is initiated until the final 
administrative appeal is concluded.

In my judgment it is unconscionable 
to keep an employee in limbo and most 
likely out of work for this period of time. 
Moreover, it is unfair to an agency be
cause if that employee is ordered rein
stated after 2 or more years the agen
cy must return the employee to his or 
her position even though it may have 
been filled in the interim. This could 
result in an agency paying two em
ployees to do one job.

Neither the President’s proposal nor 
the committee's bill prevents these in
ordinate delays. They both perpetuate 
the two-step appeal procedure without 
providing for necessary time limits on 
the appeal process. My amendments, on 
the other hand, would prevent tiiese 
foreseeable consequences. For the first 
time strict time limits would be incor
porated into the procedure. They pro
vide that an employee who is the subject 
of a discharge action or suspension for 
more than 14 days will receive a notice 
of charges, be afforded a hearing before 
the MSPB and be provided a final deci
sion in a maximum of 90 days. This 
would end the administrative am>eal 
process. ^

I f it is determined that discharge or 
suspension is warranted the action will 
be immediately imposed, and the only 
appeal from the administrative determ
ination is to the Federal courts after the 
employee is discharged or suspended. 
This procedure parallels the private sec
tor where collective bargaining agree
ments provide for one heaing before an 
arbitrate. The only appeal fom bind
ing arbitration is to the courts.

Additionally, unlike the present system
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and the one proposed in this bill, my 
amendments attempt to buUd into the 
system a motivation to expedite appeals. 
The employee is motivated to act expe
ditiously because if he or she requests a 
d ^ y  or otherwise makes it imposkble for 
the process to be completed within the 90 
days, then he or she is removed at the 
end of the 90-day period. Any further 
right of the employee to a hearing will be 
after the discharge or suspension action 
is imposed. Moreover, the agency is moti
vated to act promptly because if delay re
sults from a request by the agency or the 
failure o f the MSPB to schedule a t i m ^  
hearing, the employee remains on the 
payroll until a decision is rendered.

Based upon private sector experience, 
I  strongly b ^ eve  that it would be bene
ficial to all sides to eliminate the present 
cumbersome layers of appeals. Employees 
will not have to suffer long periods of \m- 
certainty and unemployment before 
knowing the disposition o f their cases. 
And agencies will not be faced with staff
ing problems that result from appealed 
adverse actions remaining open for so 
long.

I  urge my colleagues to Join me in sup
port of these amendments.

During the markup o f H Jl. 11280 Con
gressman D e rw in sk i alleged that the 
streamlined appeal procedure would re
sult in increased Government cost, m  
support of this claim he relied upon the 
estimates of the Congressional Budget 
Office which estimated an increased cost 
of $2.6 million in fiscal year 1978, $11.0 
million in fiscal year 1979; $11.6 million 
in fiscal year 1980, $12.5 million in fiscal 
year 1981, and $13.4 million in fiscal year 
1982.

These claims of increased costs based 
upon the Budget Office estimates are 
erroneous. Their estimates were based 
upon HJl. 6225, the pretermination 
hearing bill ordered reported by the Post 
Office and Civil Service Committee on 
January 25, 1978. The streamlined ap
peal procedure amendment to H.R. 11280 
is vastly different than H.R. 6225 thi^ 
rendering the Budget Office’s analysis 
inapplicable. It differs on the following 
basis:

First. These amendments do not ex
pand coverage of the appeal procedure 
to employees in the excepted service as 
provided for in H.R. 6225. Thus, the 
Budget Office estimate of increased costs 
resulting from additional cases is not 
applicable.

Second. H.R. 6225 extended coverage to

include the appeal of all suspension 
actions. These amendments limit cover
age to suspensions of more than 14 days.

Third. H.R. 6225 required that appeal 
cases be heard by Administrative Law 
Judges instead of hearing examiners. 
The Budget Office determined this would 
result in increased salary costs. These 
amendments eliminate the requirement 
of Administrative Law Judges, thereby 
negating the increased salary cost esti
mates. Under the amendments cases 
would be heard by hearing examiners of 
the Merit System Protection Board.

Fourth. Unlike H.R. 6225 these amend
ments also place a 90-day time limit on 
the processing of appeals. The Budget 
Office's estimates were based on employ
ees remaining on the payroll 120 days 
longer than under the present system. 
According to Chairman Campbell during 
the markup session on Jime 22, 1978, 
under the present system it takes be
tween 3t) to 60 days to remove someone 
from the payroll. Thus their figures were 
based on employees remaining on the 
payroll for between 150 and 180 days. 
However, under these amendments it 
woiild only be 90 days, therefore, the 
estimates do not apply.

Fifth. The Budget Office does not take 
into accoimt the fact that these amend
ments would provide for binding arbi
tration as a substitute to the Statutory 
appeal procedure. This could result In a 
net cost savings to the Government be
cause imder such an alternative proce
dure the unions generally assume one- 
half the cost. Under the statutory pro
cedure the Government pays the entire 
cost.

Mr. CLAT. Mr. Chairman, will the 
gentleman yield?

Mr. HANLEY. I  am delighted to yield 
to my friend, the gentleman from Mis
souri.
'  Mr. CLAY. Mr. Chairman, is tiiis not 
virtually what passed the subcommittee

[From 124 Cong. Rec. H 9372 
(daily ed. Sept. 11, 1978);]

that 1 chair in the Committee on Post 
Office and Civil Service?

Mr. HANLEY. Essentially, there was 
similar dialogue on the committee passed 
measure and I know that during the 
course of Committee consideration of 
this amendment there were some figures 
provided by OMB which suggested the 
cost of this concept would be rather

5 0 -9 5 2  0 79 57
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heavy; however, In analysis, the cost pro
vided by the OMB applied to the bill you 
refer to.

Mr. CLAY. Mr. Chairman, if the 
gentleman will yield further, so virtually 
it is the same proposal that passed the 
subcommittee and the full committee 
and is now awaiting a rule from the 
Committee on Rules.

Mr. HANLEY. WeU, no; there are sub
stantive differences in the committee- 
passed bill and this amendment. The 
cost associated with this amendment is 
substantively less than the cost asso
ciated with that bill.

The CHAIRMAN. The time of the 
gentleman from New York (Mr. H a n le y ) 
has expired.

(By imanimous consent, Mr. Hanley 
was allowed to proceed for 2 additional 
minutes.)

Mr. CLAY. Mr. Chairman, will the 
g en tl^ a n  yield further?

Mr. HANLEY. I yield to the gentle
man from Missouri.

Mr. CLAY. Mr. Chairman, I thank 
the gentleman and I intend to support 
^ e  amendment.

Mr. X7DALL. Mr. Chairman, I rise in 
opposition to the amendment.

Mr. Chairman, this is a major amend
ment and was debated at some length 
in the committee and was then rejected 
by a vote of 10 to 15. There is something 
very fundamental and very basic at stake 
here. This amendment goes exactly op
posite to the main thrust of what we are 
trying to do in this bill. Presently, it is 
pretty hard, one of the premises on which 
this legislation is founded is that it is 
too difficult to discharge or discipline 
Inefficient Federal employees.

Now, if one is a Federal employee, the 
current law is that he can be given 30 
days notice and then be terminated. 
After that, there is an opportunity to 
come in and have a hearing. The em
ployee is entitled to have a written 
decision and an appeal may be taken by 
the employee to an outside appeals.au- 
thority. This turns it around and tays 
that employee cannot be fired unless you 
have a hearing before they are fired. It 
moves in the opposite direction and in
stead of doing what this bill is trying to 
do to make it easier to fire incompetent 
Federal employees, it makes it much 
more difficult; so it is contrary to the 
basic purpose of the bfll. It will make it 
even more difficult than it Is today to 
remove an incompetent employee.

There was an estimate by the Con-

gre^ional Budget Office that it would 
cost $63 million. That was an earlier pre- 
termination bill and I do n ot know the 
differences in cost between that one and 
this one.

Clearly, if we are going to set up a 
whole new structure and a whole new 
web of protectian f<y Federal employees
against b e in g^ ed , we are going to have, 
some costs involved.

Mr. HANLEY. Mr. Chairman, will the 
gentleman yield?

Mr. UDALL. I yield to the gentleman 
from New York.

Mr. HANLEY. Mr. Chairman, Just to 
clarify the point with respect to the cost 
of this measure, the dollar figure asso
ciated previously was in error. That was 
the figure of OMB in association with a 
similar but much heavier measure that 
had been passed by the committee and 
is now pending in the Committee on 
Rules.

So that figure should not at all be 
associated with this amendment.

m ie dollar factor is very minimal, and 
I would repeat what I have already said: 
That in essence what we would be doing 
here is we should be applying the con
cept that is utilized in the private sec
tor where, if that employer for some 
reason decides he is going to dismiss an 
employee, in fairness there is a bit of 
consultation with the employee prior to 
definitive action. So he calls the gentle
man or the gentlelady in and says, ‘T or  
these reasons it appears that termina
tion of your tenure is in order.”

In that way we give the individual the 
benefit of the rationale of the employer. 
So actually what we are doing here, if 
we adopt the amendment, is simply con
curring with the traditional concept in 
the private sector In fairness to that 
employee.

Mr. UDALL. Mr. Chairman, if the 
gentleman agrees, as I do. that one of 
the fimdamental purposes o f this bill is 
to make it easier and not harder to .dis
charge incompetent employees, then the 
gentleman’s amendment goes directly in 
the wrong direction.

We have testimony that it takes 152 
days now—and that is the average time— 
to complete this appeals process. The real 
vice o f this amendment is that it would 
keep this person on the payroll sitting 
around for that length o f time. We would 
encourage employees who otherwise 
would go away and accept their dis
charge to appeal because they are going 
to get paid, and there they are inflicting 
their presence on the whole system while ^
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this appeal process is going on.
Mr. Chairman. I think It would be a 

major mistake to accept thljs amendment.
I strongly urge that it be defeated.

Mr. DERWINSKL Mr. Chairman, I 
move to strike the last word, and I rise 
in oppositicxi to the amendments.

(Mr. DERWINSKI asked and was 
g iv ^  permission to revise and extend 
his remarks.)

Mr. DERWINSKI. Mr. Chahman. I  
ain going to be very brief. The gentle
man from Arizona (Mr. Udall) made 
the proper arguments against the 
amendment.

Actually here again we are in what 
may be a pattern in working on this bill. 
This Is a classic case of an Immediate 
retreat from a new goal. Basically, this 
amendment would add an extra step 
which would impede terjnination of the 
services of an incompetent employee.

As I  imderstand this amendment, it 
would encourage everyone to appeal. If 
I  may have the.attention o f the gentle
man from New York (Mr. H a n le y ) ,  the 
figure he earlier quoted of $63 million as 
the possible cost of the application of 
this amendment was the result of re
search for the Civil Service Commission, 
but the gentleman, with a brush of his 
hand ruled that out.

Can the gentleman tell us specifically 
what figures he has to substantiate the 
cost of his amendment?

I am speaking o f something other than 
an opinion now. I would like to have 
something specific.

Mr. HANLEY. Mr. Chairman, if the 
gentleman will yield, I  believe in fair
ness, the figure used by OMB and pro
vided the committee at that time was 
a figure used in association with an 
entirely different bill, and the committee 
labored under the impression that that 
was the cost o f this amendment in com-! 
mittee. That is not true.

What the actual cost is I do not know., 
However, I do know that this cost is sub
stantively less than the cost in the singu
lar bill ttiat was approved by the com
mittee and is now pending in the Com
mittee on Rules.

Mr. DERWINSKI. But the point is— 
and I am sure the gentleman will not 
dispute the other statistics we h a v ^  
that the Civil Service Commission 
appealing now is 152 days. We would in 
fact, through the gentleman’s amend
ment, add more days over and above 
whatever we provide for in this bill.

Mr. HANLEY. Mr. Chairman, will the

gentleman 3̂ dd on that point?
Mr. DERWINSKI. Let me finish my 

thought first.
Mr. CJhairman, the gentleman starts 

taking us down the road of adding to the 
appeal time, adding to .the delay, and, 
therefore, denying the very goal of the 
bUl, which is a streamlining of personnel 
procedures.

Mr. HANLEY. Mr. Chairman, will the 
gentleman yield now?

Mr. DERWINSKI. Yes, I yield to the 
gentleman from New York.

Mr. HANLEY. Mr. Chairman, obvi
ously, on the basis of what the gentle
man has Just said, a misunderstanding 
prevails, beacause what I would suggest 
through this amendment is that we are 
expediting that process, because within 
a timeframe of not more than 90 days 
that matter would have to be disposed 
of one way or the other, as opposed to 
present law or the language of this bill, 
which still makes It possible that the 
process could continue up to 2, 3, or 
maybe 4 years.

Think of the cost Involved in that 
procedure, where again you are dealing 
with administrative law, just in an ef
fort to resolve that one employee 
problem.

My guess is that this would be far less 
expensive than the present methodology ; 
and, beyond that, certainly fair to that 
individual.

It certainly is not my Intent to en
courage continued employment of in
competent people, but I do not feel that 
that individual should certainly be en
titled to his or her day in court.

Mr. DERWINSKI. They are entitled to 
their day in court under the bill. The 
effect o f the gentleman’s amendment 
would be to add an additional layer, an

[From 124 Cong. Rec. H *9373 
(daily ed. Sept. 11, 1978):]
additional step, and this would have the‘ 
effect of encouraging people to utilize it.. 
And that is where the cost factor comes' 
in. I think it is the height of optimism: 
for the gentleman to imply that there 
would be minimal cost because^ in effect,’ 
through the gentleman's amendment, he 
would be encouraging almost automatic 
use of this provision, and the costs are 
almost impossible to calculate.

Mr HANLEY. If the gentleman will 
yield further, is it not rather logical that 
the cost factor associated with an en-: 
deavor that can be washed out within a 
90-day period would be far preferable to



874

a procedure which currently provides 
maybe up to 2 or 3 or 4 years before that 
decision is made? That is a rather costly 
process

Mr. DERWINSKI. The gentleman is 
talking about the present system which 
takes 2 or 3 or 4 years. That has been 
streamlined. The gentleman's amend
ment would add an additional 20 or 30 
days.

Mr. HANLEY. No.
Mr. GILMAN. Mr. Chairman, I move 

to strike the requisite number o f words, 
and I rise in support of the amendments.

(Mr. GILMAN asked and was given 
permission to revise and extend his 
remarks.)

Mr. GILMAN. Mr. Chairman, in the 
interest of due process, I rise in support 
of the gentleman’s amendment.

The courts have generally found that 
a job is a property right and, therefore, 
that due process should apply in any 
decision with regard to that right.

Due process, in our system of justice, 
means an individual is innocent until 
proven guilty.

What the gentleman from New York 
is seeking to do is to provide the Federal 
employee with an opportunity to prove 
his or her innocence before they would 
lose their jobs. Removing employees from 
their jobs prior to any hearing would 
reverse our standards of justice.

In our committee hearings, I might 
add, there was testimony that, while in 
some instances it did take an inordinate 
length o f time to remove an employee, 
there are statutory and regulatory pro
visions and procedures available that, if  
properly utilized, would enable the dis
charge of an employee within a very rea
sonable period, and not the 152 days aŝ  
suggested by our acting chairman.

Accordingly, Mr. Chairman, I urge the 
adoption o f this amendment.
- Mrs. SPELLMAN. Mr. Chairman, I 
move to strike the requisite nunAer of 
words.

(Mrs. SPELLA^An  asked and was give& 
permission to revise and extend her 
remarks.)

Mrs. SPELLMAN. Mr. Speaker. I  would 
like to call to the attention of aU of those 
Members present—and, I would hope, o f 
anyone who is at all interested in the 
bill—the words of our distinguished 

‘Chairman. He made it very clear, and 
he was absolutely right, that under to
day’s system an employee can be out of 
the system in 30 days.

We have heard a great deal o f talk 
about how it takes 18 months, to fire

an employee. We were at times told 
took 27 months, and 3 years, and all that
sort of thing. That was nonsense. An em
ployee can be out of the system today in 
30 days, and then the appeals procep 
starts. And, indeed, there have been sit
uations where it has taken a couple or 
years, and even 3 years, but when we 
looked into those situations we found 
that that was because the Government 
itself had dragged its feet, that the Gov
ernment had caused the delay, not the 
employee. The idea was to drag the case 
out, to the point where no employee could 
afford to continue to fight his dismissal.

So what we are having proposed here 
at this time really is not going to extend 
the time. It will give a date finite to the 
(jrovemment, and the Goverrunent will be 
advised that at the end o f 90 days it 
must have reached some conclusion. 
Therefore, it makes very good sense. No.
1, to give an employee a fair opportunity 
and, No. 2, to allow that employee to 
know that in 90 days his or her case will 
be disposed of. The citizens of the United 
States would also be spared the expense 
incurred by delays.

It has been really cruel and imusual 
pimishment to have dragged cases out, 
as they have been in the past. The 
amendment makes very good sense, and 
I would certainly support this proposal 
by the gentleman from New York.

Mr. STEERS. Mr. Chairman, I move to 
strike the requisite number of words..

Mr. Chairman, I support this amend
ment, and I only want to make one ad
ditional point in connection with it. The 
acting chairman has pointed out that 
the purpose of the bill is to enable the 
boss to get rid of incompetent employees. 
Of course, that sounds good until we 
stop to remember that competence is a 
matter of opinion. So, when this bill 
gives the power to fi;-e incompetent em
ployees, it also gives the power to fire 
competent employees.

Now, let us assiune the most favor
able supposition, and that is that the 
great majority of the firings are of in
competent people. There is no question 
that out of a large number that may get 
fired over a number of years, there are 
going to be some mistakes made for one 
reason or another, so somebody gets 
fired who is not incompetent, and so his 
salary ceases.

It is all very well to talk about rein
statement and pasmient o f back salary 
and so forth. The family, however, o f this 
employee has got to eat, and they can
not eat on future pay. I think that to
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deny the employee a hearing before firing 
him for “ incompetence” Is quite imfalr.
I support the amendment proposed by 
the gentleman from New York.

*nie CHAIRMAN. The question Is on 
tiie amendments offered by the gentle
man from New York (Mr. H a n le y )  .

The question was taken; and the 
Chairman being in doubt, the committee 
divided, and there were—ayes 15; noes 
23.

So the amendments were rejected. 

* * * * * * * * * * * * * *  

[From 124 Cong. Rec. H 9377 
(daily ed. Sept. 11, 1978):]

a m j :n d m e n t s  o f f e r e d  b y  m r . s t e e r s

Mr. STEERS. Mr. Chainnan, I offer 
amendments.

The Clerk read as follows;
Amendments offered by Mr' S t e e r s . Page 

14€, strike out lines 12 through 24 and insert 
in  lieu thereof the follow ing:

(b) (1) Section 6814 of title 5, United 
Plates Code, is amended by inserting ait the 
.̂ nd thereof the following new paragraph:

“ (67) Director o f the Office o f Personnel 
Management” .

(2) Section 5315 o f such title is amended 
by inserting at the end thereof the follow
ing new paragraph:

“ (122) Deputy Director of the Office of. 
Personnel Management.** •

(3) Section 5316 o f such title is amended 
by inserting at the end thereof the follow
ing new paragraph:

“ (144) Associate Directors o f  the Office of 
Personnel Management (5) .**.

Page 166, starlke ou t line 24 and all that 
follows down through line 12 on page 166 
cuid insert, the following:

(c )(1 )  Section 6316 erf title 6. United 
States Code, Is amended by adding at the 
end thereof the following new paragraph:

“ (123) Chairman o f the Merit Systems 
Protection Board**.

(2) Section 5316 o f  such title is amended 
by ^ d ln g  at the end thereof the following 
new'' paragraphs:

**(145) Members, Merit Systems Protec
tion Board.

‘*(146) Special Counsel o f the Merit Sys
tems Protection Board.**

(8) (A) Paragraph (17) o f section 5314 of 
sxich title is hereby repealed.

(B) Paragraph (66) o f  section 5315 of 
such title is hereby repealed.

(C) Paragraph (90) o f section 5316 of 
such title is hereby repealed.

Page 300, Un6 6, strike out **Senate** and 
Insert in lieu thereof the following: “Senate, 
and shall be paid at an annual rate oi  basic

• pay equal to the maximum annual rate of 
basic pay currently paid, from time to time, 
under the General Schedule,**.

Page 347, strike out iines 5 through 8 and 
insefrt In lieu thereof the following:

(e) Section 5316 o f title 5, United States 
Code, le amended by adding at the end there
o f  the following new paragraph:

**(47) Members, Federal Labor Relations 
Authortt̂  ̂ (2) .**.

Mr. STEERS (during the reading). 
Mr. Chairman, I  ask unanimous con
sent that the amendments be considered 
as read and printed in the Record, and 
that they be considered en bloc.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Maryland?

There was no objection.
(Mr. STEERS asked and was given 

permission to revise and extend his re
marks.)

Mr. STEERS. Mr. Chairman, what this 
amendment would do is quite simple. It 
would save money. The problem of the 
size and cost o f the bureaucracy is not 
adequately addressed in HJl. 11280. 
Streamlining the existing bureaucracy 
Bhoold make It sm alls and more cost 
effective; It should not Increase its size 
and cost. H ie amendment which I  am 

heve» wtilch was offeored by the

[From 124 Cong. Rec. H 9378 
(daily ed. Sept. 11, 1978):]

junior Member of the Senate from Penn
sylvania. This amendment was adopted 
by the Senate and will partially address 
this inconsistency.

Inherent in H.R. 11280, and in the re
organization plan which will go into ef
fect between now and January 1, is an 
increase in the number of top-level ap
pointed positions in the civil service sys
tem and an increase in the cost of these 
top-level positions. In sum, Mr. Chair
man, we are seeing a so-caHed reform 
measure transform 3 full-time positions, 
and 3 very much part-time positions, 
into a total of 13 top-level, full-time 
positions, all at a higher pay level than 
currently. While it is tempting to try to 
restructure and prune back this prolif- 
eration of top-level political appointees, 
this amendment only seeks to reduce the 
pay of these positions by one level, thus 
preventing the pay inflation in the bill.

Mr. Chairman, I am including at this 
point the following table of the proposed 
positions and the pay levels for them 
under the administration’s proposal and 
also under the Senate bill:



C o m p a r is o n  .O P C o s t s  f o r  A p p o in t e d  P o s it io n s  B e t w e e n  t h e  A d m in i s t r a t i o n  P r o p o s a l  a n d  H e in z  A m e n d m e n t

Administration pn^X)sal
Annual

OPM;

MSPB:

PLRA:

salary Level

.  $57,500 2
. 52.500 3
-  250.000 4

-  360,000

.  52.500 3
.  50.000 4
_ 50,000 4

.  152.500
-  50.000 4

-  52.500 3
-  100.000 4

_ 152. 500 
.  715.000

Senate amendment
Annual

salary
OPM:

Director ------------------------
Deputy D irector________
Five Associate Directors.

T o t a l_____
MSPB:

Chairm an_____
Vice Chairman 
Member ______

T o t a l______
Special Counsel 

FLRA:
Chairman _____
Two members

T o t a l___________
Total for appointees.

Level

52.500 3
50, 000 4

142. 500 5

245. 000

. 50. 000 4
47. 500 5
47. 500 5

. 145,000
47. 500 5

50.000 4
95, 000 5

. 145,000 

. 582,500

oo

Amendment total for appointed positions (including Associate Directors) Is 18.5 percent (*132,500) less Administration proposal.
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Mr. Chairman, I will yield to the act
ing chairman if the gentleman would 
like to speak at this point.

Mr. UDALL. Mr. Chairman, I was going 
to rise in opposition to the amendment. 
If the gentleman will yield for that pur
pose, maybe we can save some time.

Mr. STEERS. I yield to the gentleman 
from Arizona.

Mr. XJDALL. Mr. Chairman, I want to 
make a couple of points. The first point 
is that all of these positions are under i 
compression now. These executive-level 
positions involved in this amendment are 
not going to get the October pay raise, 
in any event, so it has no practical ap
plication. The main opposition to the 
amendment, however, is that the sched
uling of these positions in the different 
executive levels was done by the admin
istration when they drafted the bill, so 
that positions of equal responsibility here 
in the new agencies we are creating 
would be equivalent to those of other 
agenices. For example, the head of the 
Office of Personnel Management should 
be the same level, imless you are going to 
get out of the synchrcHiized salary sys
tem, as the Director of the Office of 
Management and Budget. And so it 
goes with the new adjudicatory po
sitions. They should be the same as the 
positions of the Federal Labor Relations 
Board, the National Labor Relations 
Board, and similar positions. This would 
knock them all out of comparability 
status with other similar positions in the 
Federal Government.

For that reason, the amendment is un
wise, and I would oppose it.

Mr. STEERS. Mr. Chairman, if the 
gentleman will yield back my time, what 
is the OPM Director under the bill sup
posed to be paid?

Mr. XJDALL. Level 2, which would be 
$57,500.

Mr. STEERS. It is tiie gentleman’s po
sition that this job is so important that 
it is comparable to the Director of the O f
fice of Management and Budget?

Mr. UDALL. That is the position the 
administration took in drafting the bill. 
Frankly. I think we have grade creep in 
the whole Federal Government. I think 
all executive positions and generals and 
admirals maybe ought to go down one 
notch, but I am not sure the place to 
start is in this bill.

Mr. STEERS. Mr. Chairman, reclaim
ing my time, I would just say that the 
time to start will never arrive if it is 
continually postponed. I think we do

have grade creep, and I commend the 
gentleman from Arizona for acknowledg
ing the grade creep. I regret that he has 
accepted it by failing to support this 
amendment.

The CHAIRMAN. The question is on 
the amendments offered by the gentle
man from Maryland (Mr. S te e rs )  .

The amendments were rejected. 

* * * * * * * * * * * * * *  
'[From 124 Cong. Rec. H 9432 

( d a i l y  ed. Sept. 11, 1978):]

Mr. UDALL. Mr. Chairman, I move to 
strike the requisite mmiber of words.

Mr. Chairman, I think we can finish 
this bill this evening in a couple of hours. 
We are on title IV. The bill has eleven 
titles, but most of the remaining con
troversy is in title VII, the labor-man- 

. agement section.
Therefore, Mr. Chairman, I ask imani- 

mous consent that all debate on title IV 
and all amendments thereto close at 9:45 
p.m.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

Mr. DUNCAN of Oregon. I will be glad 
to reconsider after we see how many of 
the pending amendments are affected, 
but for now I object.

Reserving the right to object, Mr. 
Chairman, how many more amendments 
>are pending, if the gentleman knows?

Mr. UDALL. There are a large number 
of amendments which have b^en noticed. 
I do not think that very many of them 
will be offered. I have no way of telling.

I think that the amendments which 
Members seriously want to offer will get 
an opportimity to be offered in this pe
riod of time. Most Members with major 
amendments have already printed them 
in the C on g ress ion a l R ecord , and they 
would be outside the limitation, in any 
event.

Mr. DUNCAN of Oregon. They would 
be outside the limitation with respect 
to the 5 minutes which the sponsor is 
entitled to.

Mr. Chairman, until we can get some
i[Froin 124  Cong. R ec. H 9433  
' (daily ed. Sept. 11, 1978):]
• more information as to the mmiber 
; pending and going to be considered, if 
‘ there is a large number pending, I think 
a half hour is unreasonable on a bill of 
this magnitude.
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Mr. DERWmSKI. Mr. Chairman. wiU 
the gentleman yield?

Mr. DUNCAN of Oregon. I yield to 
the gentleman from Illinois.

Mr. DERWINSKI. Mr. Chairman, I 
especially appreciate that there has 
been a kind of bipartisan'support and 
opposition to this bill. However, I have 
looked over all o f the pending amend
ments; and really, as the gentleman 
from Arizona indicated, the gut Issues 
are in title Vn. The remaining amend
ments to titles IV. V, and VI may be 
Important to some Individual Member, 
but they are not going to alter the direc
tion of the Republic.

Mr. Chairman, I really think we could 
expedite the relatively noncontroversial 
titles, and we could do a good job on 
the one tough title remaining.

Mr. DUNCAN o f Oregon. Further re
serving the right to object, Mr. Chair
man, I am interested, as I know a num
ber o f other Members are. in a specific 
amendment which I  think should be 
relatively noncontroversial. I f  the chair 
and the ranking minority member would 
study it and give us some assurance 
that it would be accepted, I  should think 
In that Instance a half hour would be 
plenty of time.

Mr. UDAULj. If the gentlen^n will 
y idd, Mr. Chairman, I  will say to the 
genUemBui that I  do not think I  am go
ing to a c c ^ t  the amendment he refers 
to. However, we can process it very 
Quickly. It Is not complicated. I  think 
that in 3 or 4 minutes the Members will 
be able to make a sensible decision on 
It.

Mr. DUNCAN of Oregon. Mr. Chair
man, I  win be constrained to withdraw 
an objection at a later time, but at this 
point I am constrained to object.

The CHAIRMAN. Objection is heard. 
* * * * * * * * * * * * * *  
[From 124 Cong. Rec. H 9446 
(daily ed. Sept. 11, 1978):]

The CHAIRMAN. Are there other 
amendm^ts to title VI?-

There being none, the Clerk will read 
tlUe vn.

The Clerk read as follows:
¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

[For Title VII as reported, 
see pages 376-436 above.]

Mr. TJDALL (during the readirig). Mr. 
Chairman, I ask unanimous consent to, 
dispense with further reading of title V n, 
and that it be printed in the R ecord , 
and open to amendment at any point.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Ari
zona?

There was no objection.
AM E N D M E N T  OPF5RED B Y  M R . ERLENBORN

Mr. ERLENBORN. Mr. Chairman, I o f
fer an amendment.

The Clerk read as follows:
Am endm ent' offered by Mr. E r l e n b o r n : 

Page 288, strike line 12 and all that toUows 
thereafter through Une 12 on page 348.

(Mr. ERLENBORN asked and was 
given permission to revise and extend his 
remarks.)

Mr. ERLENBORN. Mr. Chairman, I 
join with the gentleman from Illinois, my 
colleague (Mr. D e rw in sk i)  in supporting 
the basic concept conte^ined in this bill 
for civil service reform. This itself is a 
very complex subject, but it is a very 
laudable and a very necessary goal. The 
question I think that is given to the 
House at this point is whether we should 
at the same time consider another very 
complex question that will impinge upon 
and, in some way, affect the goals of civil 
service reform; that is. to reform our la- 
bor-management relations at the same 
time.

I submit that we should not, that if we 
are to move from the present labor-man- 
agement relations controls that are con
tained in the President’s Executive order, 
it should be done-in separate legislation 
and probably after civil service reform 
has been enacted and we have had an op
portunity to see how that works imder 
the present labor-management rules.

In submitting a civil service reform 
package in March, the President did 
not—did not—^include legislation to re
write the Executive order governing la- 
bor-management relations, nor even to

[From 124 Cong. Rec. H 9454 
( d a i l y  ed. Sept. 11, 1978):] 
take the present Executive order and 
write it into law. Later, he apparently 
agreed to make his Executive order 
statutory. As late as his August 3 forum 
in Fairfax County, he admitted that a 
few technical amendments had been 
worked out with Ken Blaylock, the head 
Of some of the Government unions, and

[From 124 Cong. Rec. H 9453
(daily ed. Sept. 11, 1978):]
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with the union, before the legislation 
was introduced. That is what is now 
title Vn, the collective-bargaining leg
islation.

He said that this would in some way 
expand the Executive order, and I quote, 
**in ways that I do not understand.”

In other words, the President suggested 
that he did want the Executive order, 
per se  ̂written into law, and that there 
were some agreements reached with the 
union chief that the President himself 
did not understand. He went on to add 
that his preference is to limit the coUec- 
tive-bargaining processes of this legisla
tion to what was included in the Exec
utive order.

Now, when administration officials sent 
to Congress on May 10 a proposed title 
v n  on labor relations, it was headlined 
as incorporating into law the existing 
Federal employee labor relations pro
gram. Title vn  before us, as reported by 
the committee, is not the Executive order. 
The changes are not, as the President 
referred to them, a few technical amend
ments. I think we had better understand 
the differences before anyone votes for 
title vn, because we all know how im
portant a few changes and a few words 
here and there may be.

We should not make it possible for 
some Federal officials to give a union 
exclusive recognition, with all that con
veys, without an election, but that is in 
title vn. Members may recall H.R. 77, 
which was the predecessor to the famous 
labor law reform bill, contained such a 
provision, certification of a union as the 
exclusive bargaining agent for a unit of 
Government without an election before 
determining that they are supported by 
a majority of the employees in that unit.

Even President Carter rejected that 
concept and before he supported a labor 
law reform bill insisted that certification 
without election come out of the bill— 
and so it did:

Mr. CHARLES H. wm SON Of Califor
nia. Mr. Chairman, will the gentleman 
yield?

Mr. ERLENBORN. I yield to the gen
tleman from California.

Mr. CHARLES H. WHiSON of Califor
nia. The gentleman made reference to 
H.R. 7700.1 do not think it is related to 
this at aU.

Mr. ERLENBORN. I am sorry. The 
gentleman misunderstood me. I said H.R. 
77. Hit, 77 was in the Education and 
Labor Committee and was the first of a 
series of bills labeled labor law reform.

Mr. CHARLES H. wn^SON of Califor

nia. Then the gentleman is not talking 
about the great bill the gentleman from 
New York (Mr. H a n le y )  and I brought 
out. I thought that was it.

Mr. ERLENBORN. No. It is a different 
! bill altogether,
I There is another provision. Under the 
current law and the Executive order a 
strike by Federal employes is illegal. The
provision here in title v n  instead makes  ̂
it merely an unfair labor practice.

The CHAIRMAN. The time of the gen
tleman from Illinois (Mr. E rle n b o rn )

1 has expired.
(By luianimous consent, Mr. E r le n 

b orn  was allowed to proceed for 5 addi
tional minutes.)

Mr. ERLENBORN. Mr. Chairman, 
under. the Executive order an illegal 
strike by Federal employees causes the 
union that has been certified as the bar
gaining agent to lose their status an ex-  ̂
elusive agent.

The bill creates a divisive factor in 
Federal employment between union 
members and bargaining \mits and may 
affect employees who feel no need to 
affiliate with a labor union in such be- 

M cause under this bill they will be pro- 
; vided a two-track appeals process con
cerning disciplining of an employee or 
denial of automatic salary increases or 
disciplining actioii::>.

This also will produce a major incen
tive to vote for union representation or 
to join the union if one has been certi
fied so that the individual employee will 
have this additional appeal alternative.

The bill allows a union with only 10 
percent representation in the unit under 
question to negotiate for a volimtary 
dues check off, a form of union security.

. Now this is a strange provision in that 
a governmental agency as the employer 
will be required to bargain with a imion 
that represents as little as 10 percent of 
the members of the bargaining unit for 
the purpose of check off. Agency dis
cretion for withholding dues is removed. 
That discretion is now current under the 
Executive order.

The definition of dues is expanded to 
include assessments, which is extraordi
nary. That is not true under the Execu
tive order. It is not true under the Na
tional Labor Relations Act. It means 
though that those who have agreed, an 
employee who has agreed to a check off 
will also have imion assessments taken 

-off his pay automatically. A worker who 
agrees to dues check off today commits 
himself only for a 6-month period. Title



880

VII will commit without chance to 
change to his mind to that employee to a 
1-year period.

-How does title VII relate to the major 
objective of this bill, and that is change 
in the merit system? We do not know, 
because we have not had time to, con
sider the relationship but it is altogether 
likely that negotiated contracts under 
title Vn may directly go contrary to 
the major thrust and objective of the 
balance of the bill.

To top it off, title VII goes far beyond 
tilling agency managers to meet and 
confer with unions as the Executive or
der currently does, it will order the 
manager to reach an agreement with the 
union. By adding two words to the defi
nition of labor organization, title VII 
could allow other than public employee 
imions to represent Federal employees. 
Let us say, then, that we have a private 
sector union that organizes a unit in an 
agency in the Federal Government. Will 
then strife in the private sector lead to 
picketing at the Federal agency and re- 
fuss^ of Federal employees to cross the 
picket line, thus interfering with govern
mental business? It is altogether possible.

Expanding the scope of the Executive 
order as title V n  will do means that we> 
will need more administrative law judges, 
probably with all of the attendant per
sonnel such as regional directors and 
their suppwting personnel. Thus title VII 
will be expanding the Federal bureauc
racy and adding to the cost of Govern
ment.

If you really want to tell your con
stituents that you voted for a civil serv
ice reform bill that is going to give the 
Government the flexibility and the abili
ties that are necessary for effective Gov
ernment management, I urge you to vote 
to strike title VH. That will leave the 
Executive order in place governing labor- 
management relations and we will be 
able to get on with the business of civil 
service reform and if we desire later to 
change labor-management relations be
yond this Executive order, this Congress 
will have the ability to do so.

Mr. COLLINS of Texas. Mr. Chairman, 
will the gentleman yield?

Mr. ERLENBORN. I yield to the gen
tleman from Texas.

Mr. COLLINS of Texas. Mr. Chairman, 
I thank the gentleman from Illinois (Mr. 
E r l e n b o r n ) for yielding to me and I be
lieve that he has summed it up well in 
just suggesting, very plainly, that we 
should strike this particular section of 
the bill.

I was impressed with a letter I received 
from the Chamber of Commerce of the 
United States.'

The CHAIRMAN. The time of the gen
tleman has expired.

(On request of Mr. C o l l i n s  of Texas 
and by unanimous consent, Mr. E r l e n 
b o r n  was allowed to proceed for 2 addi
tional minutes.)

Mr. COLLINS of Texas. Mr. Chairman, 
if the gentleman will continue to yield, 
the letter said:

However, title VII goes so far beybnd Exec
utive Order 11491 that an entirely new sys
tem Is created which clearly Ignores the 
essential differences between private and 
public sector labor relations.

So what the gentleman has said is that 
this is not the time or the place or the 
bill to change this legislation.

I think the gentleman has summed it 
up well.

Mr. GLICKMAN. Mr. Chairman, will 
the gentleman yield?

Mr. ERLENBORN. I  yield to the gen
tleman from Kansas.

Mr. GLICKMAN. Mr. Chairman. I 
thank the gentleman for yielding. I 
might say that I am a little bit con
cerned, I just do not know what the 

, gentleman is refening to about the issue 
of a strike. And on page 320, it indicates 
that calling a strike on behalf of a imion, 
constitutes an unfair labor practice.

Mr. ERLENBORN. That is right. What 
I was pointing out is that at the present 
time it Is illegal, not just an unfair labor 
practice, an illegal strike by Federal em
ployees, supported by their union wUl 
lead to the union no longer being al
lowed to be the exclusive bargaining 
agent. Now that will be changed, in sub
stance, by this tiUe VII.

Mr. GLICKMAN. If the gentleman will

[From 124 Cong. Rec. H 9455 

(daily ed. Sept. 11, 1978):]

yield further, participating in or calling 
an illegal strike, being in violation of any 
other Federal laws, or perhaps other 

.criminal laws—or does this section su
persede anything like that? What I  am 
trying tq figure out. does this apply only 
to an unfair strike, or do other applica
tions of the Federal law still prohibit the 
strike?

Mr. ERLENBORN. So far as I know 
this will be the only remedy, the unfair 
labor practice charge and no longer will 
It lead to dwertification of thejunion or 
the union being” any Tdnger conisidered
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the exclusive bargaining agent for bar
gaining purposes.

Mr. FORD of Michigan. Mr. Chairman, 
If the gentleman will yield, I know the 
gentleman from Illinois (Mr. E r l e n -  * 
BORN) and I are totally In disagreement 
on some issues, and have been for the 
past 14 years, we have been in disagree
ment, but I  know the gentleman well 
enough to know that he would not be 
wanting to mislead the Members, but the 
prohibition against Federal ^ p loy ees  
striking Is in a single sentence w ^ch  
prohibits them from joining any orga
nization.

The CHAIRMAN. The time of the 
gentleman has again expired.

(On request of Mr. F o r d  of Michigan, 
and b y  unanimous consent, Mr. E r l e n -  
BORN was allowed to proceed for 2 addi
tional minuted.)

Mr. FORD of Michigan. Mr. Chairman, 
as I was saying, that prohibits them from 
joining any organization advocating the 
overthrow of the Government by force or 
violence, or as mentioned, participating 
In a strike, and the Supreme Court has 
said that the effect of the strike provision 
Is not enforceable because It Is In viola
tion of the first amendment to the Con
stitution. That statute is not affected by 
this law at all, or by this bill, rather, 
so the act o f striking will continue to be 

,a  violation of Federal law.
The difference Is that tiiis bill for the 

first time will add on top o f that a spe
cific procedure available to the Govern
ment to go after a labor organization 
which advocates strike activity by mak
ing that an unfair labor practice reach
able in the same way that any other un
fair labor practice committed by the 
union or its r^resentatives is reached 
by the statute, so that, in fact, we did 
not affect the existing law on strikes. 
We add a remedy for the Government In 
the case of someone advocating an illegal 
strike, which we think meets the court 
test of still not violating any first amend
ment rights.

The CHAIRMAN. The time of the 
gentleman from Illinois (Mr. E rle n b o rn ) 
has expired.

(B y unanimous consent, Mr. E r le n 
b orn  was allowed to proceed for 5 addi
tional minutes.)

Mr. ERLENBORN. Mr. Chairman, let 
me imderstand this. Is the gentleman 
suggesting that this bill, being a later 
enactment, would not be considered ta 
be a repeal of the current law, and is 
it the gentleman’s understanding that

besides being an xmfair labor practice, 
and Illegal strike will also lead to a de
certification o f the union or to the 
u n i t ’s no lo ^ e r  being ab|e to act as the 
exclusive bargaining agent o f the em
ployees?

Mr. FORD of Michigan. If the gentle
man will yield further, Mr. Chairman, 
tiUe 18 of the United States Code 1918 
provides criminal penalties against 
strikes in violation o f 5 United States 
Code. Five United States Code prohibits 
the strike. Title 18 makes participating 
in tlie Illegal strike a crime.

Neither of those titles is affected by 
any o f the provisions in this act.

Mr. ERLENBORN. I  thank the gentle
man for his contribution.

Let me just wind this up by saying I 
would hope that the Members would sup
port this motion to strike title VII. It is 
highly controversial; and If we would 
strike title v n ,  we can move on very 
expeditiously to concluding the consid
eration of this bill and going home to
night.

Mr. MARRIOTT. Mr. Chairman, will 
the gentleman yield?

Mr. ERLENBORN. I am happy to yield 
to the g&Qtleman from Utah.

Mr. MARRIOTT. Mr. Chairman, I just 
want to ask the gentleman what the 
Senate did with this particular provision.

Mr. ERLENBORN. The Senate has a 
title VII that is in substance the incor
poration of the Executive order with 
some few changes. Primarily it is an in
corporation into the law of the Execu
tive order. H iat title is not making the 
changes contemplated in this title VII.

Mr. GUCKMAN. Mr. Chairman, will 
the gentleman yield for one additional 
Question?

Mr. ERLENBORN. I am happy to yield 
to the gentleman from Kansas.

Mr. GLICJKMAN. Mr. Chairman, per
haps the gentleman from Michigan (Mr. 
F o r d )  will want to answer this question.

I  would like to ask two basic questions, 
if possible.

Number one, how does this provision 
In title V n  expand on the provisions in 
the Executive order with respect to call
ing a strike or engaging in a strike?

Number two, I think unequivocally we 
need to have it stated whether this title 
in any way limits the Federal Govern
ment’s ability to control strikes. Our 
constituents are concerned about public 

, employees striking and Federal employees 
striking.
. I  think those two questions need to be
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answered. Could the gentlm an from Il
linois (Mr. E r le n b o r n )  or the gentle
man from Michigan (Mr. F ord ) answer 
them?

Mr. ERIjENBORN. I am afraid I was 
trying to read a note from the staff and 
did not hear the gentleman’s question.

Mr. FORD of Michigan. If the genUe- 
man will j^eld, Mr. Chairman, the an
swer to the gentleman’s question is that 
it does not expand on the right to strike. 
It does not deal with the right to strike 
except to enumerate the advocacy of 
strike activity which is not now prohibit
ed by law as an imfair labor practice, so 
that, tn fact, the passage of this law will 
provide the Government, as manage
ment, with a tool it does not now have to 
go after a  union which advocates the 
right to strike, because the Supreme 
Court has said that the current prohibi
tion against advo^ting ^  right to strike 
Is’  an unconstitutional impairment of 
their first amendment rights and that 
one cannot totally abrogate someone’s 
right to advocate something, such as 
withholding his labor.

However, the court has in the past, un
der the National Labor Relations Act, 
upheld illegal strike advocacy for the 
wrong purposes at the wrong time; and 
we are following that kind of pattern.

I  do not know why this particular sec
tion is picked on by the gentleman from 
Illinois (Mr. E r le n b o r n )  or why he does 
not like it because, very clearly, I will 
be very happy to strike that provision 
from the bill. It is an antilabor pro
vision. It is a restraint on labor, a 4;ool 
to be used against labor unions which 
does not now exist in the executive order. 
In fact, this provision of the act is 
stronger than the Executive order when 
viewed from the perspective of anyone, 
wanting to see unions challenged on the 
right to strike.

Mr. ERLENBORN. If the gentleman 
will yield back, it is very apparent it is 
not spelled out here. One of the effects 
of conducting an illegal strike would be 
the decertification of the union. Under 
the present practice of the Executive 
order, if an illegal strike is engaged in, 
the union that backed such an illegal 
strike can no longer act as the exclusive 
bargaining agent of the employees of 
that unit. Besides, in that definition sec
tion we allow a labor organization com
posed o f one imit in whole or in part of 
Federal employees. In other words, this is 
an open invitation to mix in the same 
local employees in the private sector and

the public sector.
Again I would point out that this could 

lead to strife in the private sector, lead
ing to an interruption of work in the 
public sector. These are only a few. I 
have pointed out many of the other 
changes from the Executive order that 
are in this particular title vn. None of 
them were specifically backed by the 
President. The most he has said so far 
was that he would like possibly to see in
corporated into the statute the Executive 
order. I hope the amendment is adopted.

The CHAIRMAN. The time of the gen
tleman has expired.

Mr. FORD of Michigan. Mr. Chair
man, I move to strike the requisite num
ber of words, and I rise in opposition to 
the amendment..

(Mr. FORD of Michigan asked and 
was given permission to revise and ex
tend his remarks.)

Mr. FORD o f Michigan. I want to say, 
without any Intent to offend my friend, 
the gentleman from Illinois (Mr. E r le n 
b o r n ) ,  that I thought for about 20 
minutes there that he was going to fili
buster his own amendment, so I will not 
take much more time. It should be very 
simple for everyone to imderstand that 
there are some trade-offs in legislation 
of this kind.

We have heard very eloquently, partic
ularly from that side this evening when 
we were talking about the SES, about 
all the new power we are giving the exe
cutive branch to control the destinies 
of employees, not just the employees who 
belong to the bargaining agents, the 
workers, not only the Indians but the,

[From 124 Cong. Rec. H 9456 
(daily ed. Sept. 11, 1978):]

chiefs as well, all the \<ray to the top. 
In the process o f the giving of this new 
power-and expanded power and author
ity to management to manage the Fed
eral work force, I think we might under
stand that the Federal employees become 
a little restive about where their status 
quo fits into a future with all this new 
power coming on one side o f the picture. 
So the committee over a long period o f 
time has tried to work out a balance to 
reassure the Federal employees that they 
are in fact going to maintain the status 
quo.

I wish that I could say to my friends 
in organized labor' that what we have 
constructed here is a monumental new 
breakthrough for the future o f public
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employee collective bargaining, but that 
would not be true. I must say parenthet
ically that the discussion of the gentle
man from Illinois (Mr. E r le n b o r n )  
about striking is all sheer nonsense, 
because not at any time did we spend 5 
seconds talking about the right to strike. 
No practical person on our committee 
would have talked about that as a possi
bility. It has never been in the draft of 
any legislatipn. It has never even been 
whispered in a closet by any member of 
the committee. We know, I will say to 
the gentleman from Illinois (Mr. E r le n 
b orn ) that that would be a foolish 
attempt to make here, and it has never 
been advocated. For us to spend all of 
this time talking about the right to 
strike as if at some time we had it in the 
bill is sheel* nonsense. The bill does not 
deal with any expanded right in that 
regard. The bill does not deal with lots 
of rights that public employees have in 
the State arena and on the local level 
across the country. As a matter of fact, 
this is anything but a model that I would 
recommend that public employees would 
want adopted in their States for their 
States. What it does represent, is an 
attempt to restructure John Kennedy's 
Executive order of 1962 into the realities 
o f 1978 and the future, as the name of 
the game is changing and the rules of 
the game are changed by this civil serv
ice reform.

It is true that there are people in this 
coimtry who would hke to have us go 
home and say, “ I voted for civil service 
reform,*’ and when they say, “ What is 
that?” we have to reply, “Well, that is 
the way which we use to kick the lazy, 
no good Federal employees off o f their 
duffs and get them up to work.”  I f we 
want Jbo demagogue against Federal 
employees in that fashion, this is a 
handy vehicle to do it, but we need not 
at the same time create chaos in the 
Federal work force by destroying the 
morale of tiie employees.

It is absolutely essential that the em
ployees believe, when we" get through 
reforming the system and giving all of 
the top management these new powers, 
that the system is at least as fair to 
them in the exercise of their rights as it 
was before. And it is true that there is 
some change made in the language, the 
famiUar language of the Executive or
der, although I think the gentleman 
from Illinois has illustrated that he is 
far more familiar with the National 
Labor Relations Act than he is with the

Executive order, and I defer to his su
perior knowledge as a labor lawyer on 
the National Labor Relations Act,

We are dealing here with an entirely 
different ball game, I say to the gentle
man from Illinois, and there are no 
dramatic changes from or departures 
from the existing rights of unions. We 
are not trying to write a collective bar
gaining agreement. We are not chang
ing the method by which collective bar
gaining comes into play. We are draw
ing a more definitive picture of what 
the proper subject for collective bar
gaining would be, what the limitations 
on the subject matter of collective bar
gaining might be and the methodology. 
We are talking about grievance proce
dures for the first time> We are talking 
about them in a fashion that we cal
culate is going to save the Government 
a great deal of time and money.

The CHAIRMAN. The time of the 
gentleman from Michigan has expired.

(At the request of Mr. F r e n z e l, and 
by unanimous consent, Mr. F ord  of 
Michigan was allowed to proceed for 2 
additional minutes.)

Mr. FRENZEL. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. I yield to the 
gentleman from Minnesota.

Mr. FRENZEL. Mr. Chairman, I thank 
the gentleman for yielding.

I would like to inquire if one of those 
tiny little changes the gentleman is talk
ing about is the installation of a binding 
arbitration system. That is not in the 
current Executive order, is it?

Mr. FORD of Michigan. The installa
tion of a binding arbitration system? No; 
we are not installing a binding arbitra
tion system.

Mr. FRENZEL. We are not? That is 
not the way I read the act.

Mr. FORD of Michigan. Is the gentle
man talking about arbitration of griev
ances?

Mr. FRENZEL. Yes.
Mr. FORD of Michigan. Not arbitra

tion of contract benefits?
Mr. FRENZEL. I will find it in a min

ute.
Mr. FORD of Michigan. I hope tiie 

gentleman understands the difference.
Mr. THOMPSON. Mr. Chairman, will 

the gentleman yield?
Mr. FORD of Michigan. I  yield to the 

gentleman from New Jersey.
Mr. THOMPSON. Mr. Chairman, first 

o f all, I would like to associate myself 
with the gentleman's general remarks
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with respect to this title.
Second, to point out to my friend and 

colleague from Illinois, whose knowledge 
o f the NLiRA is not questioned at all, it 
seexns to me there Is a bit o f confusion, 
if anything, here, m addition to the ex
isting regulation emanating from 1962, 
there is being added by the committee a 
further restriction heretofore not extant 
in the form of creating an imfair labor 
practice where none exists now in the 
Federal Government. This does not re
late at all, and the gentleman knows per
fectly w ^ , to the proposed H.R. 7777 
relating to public employees, State, 
county, municipal, and FWeral. It is 
really not in any way similar.

_  1 certainly agree, with my friw^,_ttie 
gentleman from Michigan (Mr. F ord ) 
that I would not recommend this title, 
which I consider entirely too restrictive, 
to State, county, or municipal employees.

The CHAIRMAN. The time of the gen
tleman from Michigan has again expii’ed.

(By unanimous consent, Mr. F ord  of 
Michigan was allowed to proceed for 1 
additional minute.)

Mr. FORD of Michigan. Mr. Chairman, 
let me say to my colleagues, it comes 
down to this. The gentleman from Illi
nois (Mr. E r le n b o rn ) and I have been 
arguing for 14 years. I have not per
suaded the gentleman from Illinois very 
much and the gentleman from Illinois 
has not persuaded me very much.

Let me say, we are wasting our time 
arguing; but if title VII goes under the 
Erlenborn amendment, the bill goes, be
cause this is like a balance. It is like a 
teeter-totter. We are trying to keep a 
balance with the employees and the new 
rights we are conferring on management.

You have heard those o f us identified 
with labor tonight consistently fighting 
those people off who want to give man
agement too many rights. Just a few 
minutes ago they were helping to try to 
gut the new management rights we are 
giving the administration. Who was 
fighting for them? We were fighting for 
them, but we were fighting in good faith, 
reljdng on the fact that what we had 
done in writing out agreements for em
ployees would stay in the bill as a bal
ance for what we were giving employees.

The CHAIRMAN. The time of the gen
tleman from Michigan has again expired.

(By unanimous consent, Mr. F ord  of 
Michigan was allowed to proceed for 1 
additional minute.)

Mr. FORD of Michigan. Mr. Chair
man, really, if we accept the Erlenborn

amendment, it simply ends everyth i^  
and ends the ball game. We will rewrite 
this bill in a way that is harmful ana 
there srfll be a subsequent amendment 
offered by the gentleman from  Arizona 
(Mr. U d a ll)  that has been worked out 
over many months with all kinds o f dis
agreeable choices, pushing and shoving, 
and finally coming to an agreement that 
does not make anyone so happy that 
they can walk away from here .claiming 
a vicftory; but it is a reasonable legisla
tive solution to our problems.

I Just ask those o f us who want to 
support this bill and want to see the 
President have a chance to put civil 
service reform into effect to support us 
in defeating the Erlenborn amendment, 
because passage of the Erlenbom amend
ment kills the bill.

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. I yield to the 
gentleman from Illinois.

Mr. ERLENBORN. Mr. Chairman, the 
gentleman said a few minutes ago that * 
no one would offer the right to strike, and 
that that was not in the bill. I  call the 
attention of the gentleman to his H.R. 
1589, which provides the right to strike.

The CHAIRMAN. The time of the gen
tleman from Michigan (Mr. F ord ) has 
expired.

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield?

The CHAIRMAN. The gentleman from

[From 124 Cong. Rec. H 9457 
(daily ed. Sept. 11, 1978):]

Michigan (Mr. F ord ) does seek further 
time. The time of the gentleman has ex
pired.

Mr. FRENZEL. Mr. Cl^hairman, I move 
to strike the requisite number of words, 
and I rise in support of the amendment.

(Mr. FRENZEL asked and was given 
permission to revise and extend his re
marks.)

Mr. FRENZEL. Mr. Chairman, the 
gentleman from Michigan invited me to 
peruse the bill to find what I consider to 
be binding arbitration within the bill.

I refer the committee and the gentle
man to section 7119 on page 326, et seq., 
which states as follows:

If the parties do not arrive at a settlement 
after assistance by the Panel . . .

And this is the Impasses Panel.
Then it states:
Notice of any final action of the Panel
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under this section shall be be promptly 
served upon the parties, and the action shaiV 
be binding on such parties during the term 
of the agreement . . .

That is No. 1. Now. this is No. 2.
Mr. FORD of Michigan. Mr. Chairman, 

let me take my time back.
Mr. FRENZEL. Mr. Chairman, it is not 

the gentleman’s time, but I will be-glad to 
yield to him in a minute.

Mr. FORD of Michigan. Does the gen
tleman want an answer?

Mr. FRENZEL. Let me state the second 
part first.

The CHAIRMAN. The Chair will state 
that the time is that of the gentleman 
from  Minnesota (Mr. F r e n z e l ) .

Mr. FORD of Michigan. Mr. Chair
man, I ask the gentleman if he Is seri
ously asking a question. If he is, I will 
be glad to answer it.

The CHAIRMAN. The Chair will re
peat that the time is that of the gentle
man from Minnesota (Mr. F r e n z e l )  .

Mr. FRENZEL. Mr. Chairman, my sec
ond point is in relation to section 7121, 
which is the grievance procedure, found 
on page 331, et seq., and there, of coxirse, 
we have binding arbitration of griev
ances.

Mr. Chairman, I would ask the gentle
man from Michigan (Mr. Ford) If that 
is not true, and I yield to the gentleman 
for his response.

Mr. FORD of Michigan. Mr. Chair
man, it is true, but it is irrelevant, be
cause what the gentleman is reading 
from on page 326 of the bill is the 
present Executive order, which the gen
tleman from Illinois, Mr. John E rlen- 
BORN, has ta k ^  to himself as the *'Holy 
Qrail.^

Mr. FRENZEL. Do we have an im
passes panel in the present Executive 
order?

Mr. FORD of Michigan. Yes; in the 
exact language the gentleman just read, 
and this is taken from the executive 
order.

Mr. FRENZEL. That is not my under
standing.

Mr. FORD of Michigan. It represents 
no change in the status at all.

Mr. FRENZEL. That is not my under
standing. How about the grievance 

. procedure?
Mr. FORD of Michigan. That is this 

gentleman’s understanding, and I  think
the gentleman from Minnesota mis
understands the situation.

Mr. FRENZEL. It would not be the 
first time I misunderstood, nor would It

be the first time I misunderstood the 
gentleman from Michigan (Mr. Ford).

How about section 7121? Is that right 
out of the Executive order, too?

Mr. FORD of Michigan. No; that is 
grievance arbitration.

Mr. FRENZEL. That is binding arbi
tration, and that is new law; is it not?

Mr. FORD of Michigan. With respect 
to wages, hours, and working conditions.

Mr. FRENZEL. Is that not what we 
grieve over usuaUy?

Mr. FORD of Michigan. No; we do not 
grieve a contract; we negotiate a 
contract.

Mr. FRENZEL. Mr. Chairman, I no 
longer yield.

Mr. Chairman, I think the situation 
is quite obvious. I think it is quite ob
vious there is new law, and it is different 
law. I think a lot of us do not know 
whether it is good law or bad law, but it 
seems to nie we would be best served to 
revert to the time-tested Executive 
order.

Mr. Chairman, I hope the amendment 
is agreed to.

Mr. CHARLES H. WILSON of Califor
nia. Mr. Chairman, will the gentleman 
yield?

Mr. FRENZEL. I yield to the gentle
man from California.

Mr. CHARLES H. WILSON of Califor
nia. Mr. Chairman, I would like to ask 
the gentleman from Illinois (Mr. Der- 
wiNSKi) a question. The gentleman is 
the administration’s supporter of this 
bill, and I want to know whether he is 
for this amendment or not. ,

Mr. FRENZEL. Mr. Chairman, I can
not advise the gentleman on that. I do 
not know.

Mr. CHARLES H. WILSON of Califor
nia. Mr. Chairman, I see the gentleman 
from Illinois (Mr. Derwinski) is over 
here, and I will ask the gentleman, who 
is the administration’s supporter of this 
bill, whether he is for this amendment.

Mr. DERWINSKI. Mr. Chairman, may 
I use this microphone?

Mr. CHARLES H. WILSON of Califor
nia. The gentleman may use any micro
phone he wants to use.

Mr. FRENZEL. Mr. Chairman, I yield 
to the gentleman from Illinois (Mr. 
Derwinski) .

Mr. DERWINSKI. Mr. Chairman, my 
personal position Is that this bill should 
have as title v n  the President’s Execu
tive order, which was in fact the action 
taken in the Senate.

Mr. CHARLES H. WIU50N of Califor
nia. Mr. Chairman, will the g^tlem an
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yield further?
Mr. FRENZEL. I  yield to the gentle

man from California.
Mr. CHARLES H. WILSON. Mr. 

Chairman, let me ask: Is that what the 
gentleman from Illinois XMr. E r l e n -  
BORN) te seeking?

Mr. FRENZEL. That is what the gen
tleman from Illinois (Mr. E r l e n b o r n )  is 
trying to do.

Mr. CHARLES H. WILSON of Calif or- 
nla, Mr. Chairman, I will ask the gen
tleman from Illinois (Mr. I > e r w i n s k i )  : 
Is that what the gentleman from Illinois 
(Mr. E r l e n b o r n )  Is trsnng to do?

Mr. DERWINSKI. Mr. Chairman, if 
the gentleman will yield, the gentleman 
from Illinois (Mr. E r l e n b o r n )  is a very 
free gentleman.

Mr. CHARLES H. WILSON of Califor- 
hia. No, what I would like to know is 
this: I think the Democrats should un
derstand who is for who and what is for 
what. Now, if the gentleman from Il
linois (Mr. E r l e n b o r n )  is presenting the 
Presidential position, I think we should 
know that.

Mr. DERWINSKI. Mr. Chairman, the 
gentleman from Illinois (Mr. E r l e n 
b o r n )  and I are both for civil service re
form. We have a difference of opinion on 
title VII.

Mr. CHARLES H. WILSON of Cali
fornia. Who is for what? , 

Mr. CLAY. Mr. diairman, will t he ' 
gentleman yield?

Mr. FRENZEL. I yield to the gentle
man from Missouri?

Mr. CLAY. I thank the gentleman for 
yielding.

Mr. Chairman, the President recom
mended the provision that is in this title 
relating to binding arbitration. The Sen
ate bill also includes this provision. In 
addition to that, the reason and the basis 
for this precise procedure is to save the 
taxpayers money.

The CHAIRMAN. The time o f  the g e n 
tleman from Minnesota (Mr. F r e n z e l )  
has expired.

(On the request of Mr. C l a y  a n d  b y  
unanimous consent, Mr. F r e n z e l  w a s  
allowed to proceed for 1 a d d i t i o n a l  
minute.)

Mr. FRENZEL. Mr. Chairman, I yield 
further to the gentleman from Missouri 
(Mr. C l a y )  .

Mr. CLAY. Presently, Mr. Chairman, 
under the process of appealing through 
statutory appeals, the Government pays 
the entire cost of the proviso. Under the 
provisicwis o f. this title, subjecting griev

ances to binding arbitration, the costs j 
will be shared equally by the Government 
and the parties who are alleging griev
ances. And that is one of the provisos 
for us Including it and accepting the 
recommendation of the administration 
to'include It in the bill.

Mr. FRENZEL. Mr. Chairman, I thank 
the gentleman for his contribution.

I  think it Is an interesting point and 
may be a good one. I  am not sure it would 
be pervasive In asking us to accept this 
new concept, however.

Mr. CDALL. Mr. Chairman. I move to 
strike the requisite number o f words.

Mr. Chairman, the Issue before us is 
the Erlenbom^amendment, .which would 
strike all o f title vn. And as my friend, 
the gentleman from Michigan (Mr. 
F o r d ) ,  said a minute ago, if there is no 
title vn, there simply is no bill.

The administration came forward early 
on in this controversy. The original ad
ministration’s submission had no title 
vn, had no labor-management title in 
it at all. We raised questions about this, 
and the administration finally said, ‘‘We 
are willing to write into this new man
agement rights bill, this new civil service 
reform bill, something the Federal em
ployee imlons have always wanted,”

[From 124 Cong. Rec. H 9458 
(daily ed. Sept. 11, 1978):]
which was not to be at the whim or the 
mercy of the President, who. with a stroke 
of the pen, could undo all of these col
lective bargaining rights enjoyed since 
1963.

We argued a good deal over the last 
few months about what should be in 
that title VII, and no one has seriously 
suggested until tonight that there should 
be no title VII at all.

A number of my colleagues have asked 
me where we are in this debate today, 
and most of the remaining controversy 
is in title VII. Title vn i is a short title. 
Title IX  and title X  have been stricken 
by a point of order. We can be out of 
here fairly soon if we decide what we 
are going to do about title vn.

The first thing to do is to get rid of 
the Erlenborn amendment and get on 
with the real issues. There will be an 
amendment which will be offered by the 
gentleman from Texas (Mr. C o l l i n s )  
which sets up a labor-management 
framework. It is not at all acceptable 
to the Federal employee unions. It is 
acceptable to the administration. I will
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.lave a substitute for that amendment 
which represents the product of long ne
gotiations. My labor friends do not like 
it very much. The gentleman from Michi
gan (Mr. Ford) has very limited enthus
iasm for it. We have finally reached that 
limited ground, but we cannot get on 
with that as long as we are involved with 

,an amendment which strikes out all of 
the title. I thought we were making good 
progress imtil I saw all of the big guns 
on the Education and Labor Committee 
rise, but 1 would hope that at least we 
could proceed very shortly to get a deci
sion on the Erlenborn amendment which 
totally strikes all of title v n  and, then, 
so far as I am concerned, we can end 
the debate.

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield?

Mr. UDALL. I yield to the gentleman 
from Illinois.
. Mr. ERLENBORN. I thank the gentle
man for yielding.

Mr. Chairman, as the gentleman 
knows, I have been waiting patiently 
since noon to reach title VII. I would 
like to comment on the gentleman's 
statement about the Education and 
Labor Committee. About an hour ago, 
about 8 or 9 o'clock, several of my col
leagues mentioned that the gentleman’s 
committee was making * the Education 
and Labor Committee look good.

Mr. UDALL. I claim full credit for 
that.

Mr. Chairman, I would hope that we 
could have a vote now on the Erlenborn 
amendment,

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from Illinois (Mr. E r l e n b o r n ) .

Mr. ERLENBORN. Mr. Chairman, I 
demand a recorded vote.

A recorded vote was ordered* '
The vote was takei by ^ectronlc de

vice, and there were—layes 125, noes 217» 
not voting 90, as follows:

[Ron No. 7&1]
AYE&—125

Abdnor Prenzel Montgomery
Andrews, N.C. Ginn Moore
Arclier Goldwater Myers, Gary
Ashbrook Goodling Myers, Jolin
Badham Gradison Neal •
Bafalis Grassley Nichols
Barnard Gudger Poage
Bauman Guyer Preyer
Beard, Tenn. Hall Pritchard
Bennett Harsha Quayle
Bowen Hefner Quillen
Breckinridge Hightower Regula
Brinkley Holt Roberts
Broomfield Horton Robinson

Broyhill Hubbard Rose
Butler Hyde Runnels
Carter Ichord Ruppe
Cederberg Ireland Satterfield
Clausen, Jones, N.C. Schulze

Don H. Jones, Okla. Sebellus
Collins, Tex. Jones, Tenn. Shuster
Conable Kazen Snyder

. Coughlin Kelly - Spence
Crane Kindness Stangeland

. Cunningham Lagomarsino Stanton
Daniel, Dan Leach Stockman
Daniel, R. W. Levitas Symms
de la Garza Livingston Taylor
Devine Lloyd, Tenn. Thone
Dornan Lott Treen
Duncan, Oreg. McClory Trible
Duncan. Tenn. McDonald Waggonner
Edwards, Ala. McEwen Walker
Edwards. Okla. Madigan Wampler
English Mahon Watkins
Erlenborn Marlenee White
Ertel Marriott Whitehurst

' Evans. Ga. Martin Whitley
Findley Mathis WUson, C. H.

' Flippb Michel Winn
Flynt Milford Wydler
Fountain Miller, Ohio 

NOES—217
Wylie

Akaka  ̂Derwinskl Kostmayer
Alexander Dicks Krebs
Ambro Diggs LaFalce
Anderson, Dingell Le Fante

Calif, Dodd Lederer
Anderson, ni. Downey Leggett
Andrews, Drinan Lent

N. Dak. Early Lloyd, Calif.
Applegate Edgar Long, La.
Ashley Edwards, Calif. Long. Md.
Aspin Eilberg Luken
AuCoin Evans, Ind. Lundine
Baldus Fascell McCloskey
Baucus Fenwick McCormack
Beard, R.I. Fisher McDade
BedeU Fithian McFall
Beilenson Florlo McHugh
Benjamin Foley McKay
Bevill Ford, Mich. Maguire
Bingham Ford, Tenn. Mann
Blanchard Fowler Markey
Blouin Gammage Marks
Boggs Garcia Mattox
Boland Gaydos Mazzoll
Bolling Gephardt Metcalfe
Bonior Gilman Meyner

* Bonker Gliokman Mikuli^i
Brademas Gonzalez Mineta

„ Brodhead Gore Biinish
Brooks Green Mitchell, N.Y. 

MoakleyBrown, Calif. Hamilton
Burlison, Mo. Hammer- Moffett
Burton, John Bchmidt MoUohan
Caputo Hanley Moorhead, Pa.
Carney Hanaiaford Mottl
Carr Harkin Murphy, lU.
Cavanaugh Harris Murphy. N.Y.
Clay Heckler Mxirphy, Pa.
Clevelfuid Heftel Miirtha
Coleman Hlllis Myers, Michael
CoUlns, ni. poUand Natcher
Cent© Holtzman Nedzi
Corman Howard Nix
Corodl Hughe® Nolan
ComiweU Jacobs Nowak
Cotter Jeffords O’Brien
D’Amours Jenxette
Danielson Johnson, Calif. Oberstar

, Davis Jordan Obey
Ddlums Kastenmeter Ottinger
Dent Keys Panetta
Derrick Kildee Patten

5 0 -9 5 2  0 - 7 9 - 5 8
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Patterson
Pattlson
Pepper
Perkins
Pickle
Pike
Pressler
Price
Rahall
Railsback
Reuss
Rhodes
Roe
Rogers
Rooney
Rosenthal
Rostenkowski
Roybal
Russo
Ryan
Santini'

Sawyer
Scheuer
Schroeder
Seiberllng
Sharp
Sikes
Simon
Skelton
Skubitz
Slack
Smith, Iowa
Solarz
Spellman
Staggers
Stark
Steed
Steers
Steiger
Studds
Thompson
Thornton
Tucker

Udall
Ullman
Van Deerlln
Vanik
Vento .
Volkmer
Walgren
Walsh
Waxman
Weaver
Weiss
Whalen
WUson, Tex.
Wirth
Wolff
Yates
Yatron
Young, Fla.
Young, Mo.
Zablocki

NOT VOTING—90
Addabbo
Ammerman
Annunzio
Armstrong
Biaggi
Breaux
Brown, Mich.
Brown, Ohio
Buchanan
Burgener
Burke, Calif.
Burke, Fla.
Burke, Mass.
Burleson, Tex.
Burton, Phillip
Byron
Chappell
Chisholm
Clawson, Del
Cochran
Cohen
Conyers
Corcoran
Delaney
Dickinson
Eckhardt
Emery
Evans, Colo.
Evans, Del.
Pary
FisH

Flood
Flowers V
Forsythe
Fraser
Frey
Fuqua
Oiaimo
Gibbons
Hagedorn
Hansen
Harrington
Hawkins
Hollenbeck
Huckaby
Jenkins
Johnson, Colo.
Kasten
Kemp
Krueger
Latta
Lehman
Lujan
McKinney
Meeds
Mikva
MUler, Calif. 
Mitchell, Md. 
Moorhead, 

Calif.
Moss
Pettis

. Pursell 
Quie 
Rangel 
Richmond 
Rinaldo 
Risenhoover 
Rodino 
Roncalio 
Rousselot 
Rudd 
Sarasin 
Shipley 
Sisk
Smith, Nebr.
St Germain
Stokes
Stratton
Stump
Teague
Traxler
Tsongas
Vander Jagt
Whitten
Wiggins
Wilson, Bob
Wright
Young, Alaska 
Young, Tex. 
Zeferetti

The Clerk announced the following 
pairs:

On this vote:
Mr. Breaux for, witti Mr. Addabbo against. 
Mr. Burleson of Texas for, with Mr. 

Mitchell of Maryland against.
Mr. Teague for, with Mr. Richmooid 

against.
Mr. Lujan for, with Mr. Zeferetti against.
Mrs. FENWICK and Mr. SAWYER 

changed their vote from “ayeJ' to “no.” 
So the amendment was rejected.
The result of the vote was announced 

as above recorded.
PREFERENTIAL M O T IO N  ORFERED BY M R . CHARLES 

W ILSO N  OF CALIFORNIA

Mr. CHARLES H. WILSON of Cali
fornia. Mr. CSiairman, I offer a preferen
tial motion.

The Clerk read as follows:
Mr. C h a r l e s  H. W i l s o n  of California 

moves that the Committee do now rise and 
report thei bUI back to the House with the 
recommendation thai the enacting clause 
be stricken.

Mr. CHARLES H. WILSON of Calif
ornia. Mr. Chairman, I am not going to 
take too much time. I think this amend
ing process could go on indefinitely. It 
Is a bad bill. We have not passed the 
right amendments, and I think it is 
about time that we went home and 
started doing other business.

[From 124 Cong. Rec. H 9459 
(daily ed. Sept. 11, 1978):]

Mr. DERWINSKI. Mr. Chairman, I 
rise in opposition to the preferential, 
motion.
_ Mr. Chairman, I appreciate the Mem
bers’ frustration. I appreciate that some 
of them are tired, and I appreciate all 
the complications of the hour.

However, I would like to point out that 
we have gone about 90 percent of the 
way with a very diMcult, absolutely nec
essary piece of legislation. I would like 
to commend all of the Members who haVe 
in any way participated in the debate. 
This* has been a good, high class, non
partisan handling of a major national 
issue.

Mr. Chairman, this is necessary leg
islation. This is legislation that is good 
for every Member’s constituents. If the 
Members will just be patient, we are 
within an hour of wrapping this legis
lation up properly. The Members are 
within an hour of casting a vote for what 
will go down in history as one of their 
greatest votes as Members of Congress. 
If they will just stay here, Mr. Chair  ̂
man, we will pass civil service reform 
legislation.

Mr. RHODES. Mr. Chairman, would 
the gentleman yield?

Mr. DERWINSBII. I yield to my dis
tinguished statesmanlike leader.

Mr. RHODES. I do not recognize the 
description. I would like to differ with 
the gentleman most respectfully. It seems 
to me that after the hour of 9 o’clock— 
and I thought we had agreed upon this—  
very little is done to save the Republic.
I do not recognize the absolute neces
sity of passing this bill tonight. I t  seems 
to me that we hccve* many days left, 
and some say we are even going to come 
back after the election. It seems to me, if 
the gentleman will yield further, that
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this might be a very propitious time to 
shut down the proceedinj^ of the House 
tonight. I just do not believe that it is 
necessary for us to consider a bill of this 
importance^-and it is of great impor
tance—in this t5l>e of a situation. With 
all of the regrets and my great respect' 
for the gentleman from Illinois (Mr. 
D e r w i m s k i )  and my good friend, the 
gentleman from Arizona (Mr. U d a l l ) ,
I hope that the motion of the gentleman 
from California (Mr. C h a r l e s  H. W i l 
t o n )  will be adopted.
* Mr. DERWINSE:!. No; Just a minute. 

Do not iiope that much, llie  gentleman 
from California is moving to strike the 
enacting clause, and I am sure my dis
tinguished leader, the gentleman from  ̂
Arizona, is just referring to the Commit-' 
tee’s lising for the evening.

Mr. RHODES. If l^e gentleman would 
yield further, actually, if the committee 
votes to strike the enacting clause, we 
would go back into the House, and then, 
before the House agrees to the recom
mendation of the Committee we could 
adjourn, if we want to adjourn. We can
not adjourn from the Committee of the 
Whole. That is the main reason I think 
the gentleman’s motion is well taken.

Mr. DEHWINSKI. I realize that, but 
we do not want anybody in the well to 
think that our distinguished minority 
leader is momentarily in the embrace of 
the gentleman from California (Mr. 
C h a r l e s  H ^  W i l s o n ) .

Mr. CHARLES H. WILSON of Califor
nia. If the gentleman will yield, why not?

Hie CHAIRMAN. All time for debate 
on the motion has concluded. The ques
tion is on the preferential motion of
fered by the gentleman from California 
(Mr. C h a r l e s  H. W i l s o n )  .

The question was taken; and the 
Chairman announced that the noes ap
peared to have it.

RECORDED VOTE

Mr. (CARLES H. WILSON of CtaJi- 
fomia Mr. Chairman, I demand a re
corded vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice. and there were— âyes 46, noes 286, 
not voting 100, as follows:

Applegate
Ashbrook
Barnard
Bauman
Breckinridge
Broomfield
BroyhUl
Carter
Coleman
Collins. Tex.
Crane
Davis
Dornan
Duncan, Tenn.
Edwards. Okla.
Flynt

AYES--46
Hammer

schmldt
Harris
Holt
Kindness
Leggett
McDade
McDonald
McEwen
Marlenee
Mazzoll
Murtha
Myers, Gary
Myers, John
Quayle
Quillen

NOES—!286

[Roll No. 762]

Rhodes
Runnels
Sawyer
Schulze
Sebellus
Shuster
Snyder
Spellman
Stangeland
Steers
Symms
Taylor
Waggonner
Walsh
Wilson, C. H.

.Abdnor D’Amours Harkln
Addabbo Daniel. Dan Harsha
Akaka Daniel, R. W. Heckler
Alexander Danielson Hefner
Ambro de la Garza Heftel
Anderson, Dellums Hightower

Calif. Dent HiUis
Anderson, m. Derrick Holland
Andrews. N.C. Derwitiski Holtzman
Andrews, Devine Horton

N. Dak. Dicks Howard
Archer Diggs Hubbard
Ashley Dodd Hughes

HydeAspln Downey
AuColn Drlnan Ireland
Badham Duncan, Oreg. Jacobs
Bafalls Early Jeffords
Baldus Edgar Jenrette
Baucus Edwards, Ala. 

Edwards, Calif.
Johnson, Calif. 
Jones, N.C.Beard. R.1.

Beard, Tenn. Eilberg Jones, Okla.
Bedell English Jones, Tenn.
BeUenson Erlenborn Jordan
Benjamin Ertel Kastenmeler
Bennett ' Evans. Ind. Kazen'
Bevill Fascell Kelly
Bingham Fenwick Keys
Blanchard Findley KUdee
Blouin Fisher Kostmayer
Boggs Flthian Krebs
Boland Plippo Lagomarsino
Bolling Florlo LeFante
Bonior Foley Leach
Bonker Ford. Mich. Lederer
Bowen Ford. Tenn. Lent
Brademas Fountain Levitaa
Brinkley Fowler Livingston'
Brodhead . Frenzel Lloyd, Calif.
Brooks Gammage Uoyd, Tenn.
Burllson, Mo. Garcia Long. La.
Butler Gaydos Long, Md.
Caputo Gephardt Lott
Carney Giaimo Luken
Carr GUman Lundine
Cederberg Ginn McClory
Clausen, Glickman McCloskey

Don H. Goldwater McCormack
day Goodllng McFall
Cleveland Gore McHugli.
ColUnS, ni. Gradison McKay
Conable Grassley Madigan
Conte Green Maguire
Corman Gudger Mahon
Cornell Guyer Mann
ComweU Hall Markey
Cotter HamUton Marks
Coughlin Hanley Marriott
CitnxLingham Haanaford MarUn
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Mattox
Meeds
MetcaJfe
Meyner
Michel
Mlkulfikl
MUler, Ohio
Mlneta
Minlsh
MItcheU, N.Y.
Moakley
MoUohan
Moore
Moorhead, Pa. 
Mottl
Murphy, HI.
Miirphy, N.Y.
Murphy, Pa.
Myers, Michael
Natch«r
Neal
Nedzl
Nichols
Nix
Nolan
Nowak
O’Brien
Oakar
Oberstar
Obey
Ottinger
Panetta
Patten
Patterson
Pattlson
Pease
Pepper
Perkins
Pickle

Pike
Poage
Pressler
Preyer
Price
Pritchard
Rahall
Bailsback
Regula
ReuGS
Roberts
Robinson
Roe
Rogers
Rooney
Rose
Rosenthal
Rostenkowski
Roybal
Ruppe
Russo
Santinl
Satterfield
Scheuer
Schroeder
Selberling
Sharp
Sikes
Simon
Skelton
Skubitz
Slack
Smith, Jowa
Solarz
Spence
St€iggers
Stanton
Stark
Steed

Steiger
Stockman
Stokes
Studds
Thompson
Thone
Thornton
Treen
Trible
Tucker
tJdall
Ullman
Van Deerlin
Vanik
Vento
Volkmer
Walgren
Walker
Wampler
Watkins
Waxman
Weaver
Weiss
Whalen
White
Whitehurst
Whitley
Winn
Wirth
Wolff
Wydl.er
Wylie
Yates
Yatron
Young, Fla.
Young, Mo.
Zablocki

NOT VOTING—100
Ammerman Flood
Annxmzio Flowers
Armstrong /Forsythe
Biaggi Fraser
Breaux Frey
Brown, Caltf. Fuqua
Brown, Mich. Gibbons
Brown. Ohio Gonzalez
Buchanan Hagedom
Burgener Hansen
Burke, Calif. Harrington
Burke, Fla. Hawkins
Burke, Mass. Hollenbeck
Burleson, Tex. Huckaby
Burton, John Ichord 
Burton. Phillip Jenkins 
Byron 
Cavanaugh 
Chappell

Pettis
Pursell
Quie
Rangel
Richmond
Rinaldo
Risenhoover
Rodino
Roncalio
Roiisselot
Rudd
Ryan
Sarasin
Shipley
Sisk
Smith, Nebr.

Joh îfion, Colo. St Germain 
Kacten Stratton

Chisholm
Clawson, Del
Cochran
Cohen
Conyers
Corcoran
Delaney
Dickinson
Dingell.
Eckhardt
Emery
Evans, Colo.
Evans, Del.
Evans, Ga.
Fary
Fish

Kemp 
Krueger 
LaFalce 
Latta 
Lehman 
Lujan 
McKinney 
Mathis 
Mikva 
MUford 
Miller, Calif. 
Mitchell, Md. 
Moffett 
Montgomery 
Moorhead,.

Calif/
Moss

Stump 
Teague 
Traxler 
Tsongas 
Vander Jagt 
Whitten 
Wiggins 
Wilson, Bob 
Wilson, Tex. 
Wright 
Young, Alaska 
Young, Tex. 
Zefercttl

_So the preferential motion was re
jected.

The result of the vote was announced 
as above recorded.

Mr. UDALL. Mr. Chairman, I move 
to strike the last word.

Mr. Chairman, we have had a long and 
difficult day, and I must say that it has 
been a very productive day. The Mem
bers have been cooperative, and we 
have not had the kind of dilatory tactics 
some had feared. But the hour is late, 
and I am not siu-e we can be productive 
much longer. We do have a number of 
important amendments left.

Mr. Chairman, I am going to make a 
unanimous-consent request in just a 
moment, and if it is agreed to, at that 
point I would nStove that the Committee 
rise. I am told by the leadership that we

[From 124 Cong. Rec. H 9460 
(daily ed. Sept. 11, 1978):]

will come back on this i 3ill perhaps on 
Wednesday, but not tomorrow.

Mr. Chairman, my unanimous-consent 
request is that the remaining time* for 
debate on title VII, and all amendments 
thereto—that is the title we are now con
sidering—be limited to a total of 2 
hours.

The CHAIRMAN. Is there objection 
to the request of the gentlei^an from 
Arizona?

Mr, CHARLES H. WILSON of Cali
fornia. Mr. Chairman, reserving the 
right to object, this is just title v n ?

Mr. UDALL. If the gentleman will 
yield, this is title v n  only.

Mr. CHARLES H. WILSON of Cali
fornia. Further reserving the right to ob
ject, the gentleman is not asking that 
the entire bill be limited to 2 hours’

Mr. UDALL. No.
The remaining titles are not very con

troversial and are.not very long. I am 
assuming that after we finish title VII 
in a very rapid pace we could finish up 
the bill But the pending request relates to title VII only.

Mr. CHARLES H. WILSON of Cali- 
forma. I thank the gentleman.

The CHAIRMAN. Is there objection to 
the gentleman from

Mr. ASHBROOK. Mr. Chaii*man, I re
serve the right to object. Cbuld I be in
formed as to how many amendments are 
pending on title v n ?  ^

^  anticipated-at this pomt that the gentleman from Texas
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(Mr. C ollins) would offer a complete 
substitute for title VH, Immediately after 
that, I was going to offer a ̂ bstitute for 
that substitute, which represents a com
promise we have put together over here.

The gentleman frwn Illinois (Mr. 
Erlenborn) indicated that he had a 
number of amendments to my substitute, 
and tha.t he wbuld offer them in a fairly 
prompt fashion. At the dose of that we 
would choose between the Collins substi
tute and the Udall substitute. If either 
one of them carries, that is the end of 
title VII.

Mr. ASHBROOK. Further reserving 
the right to object, those do sound like 
very substantial amendments. Does the 
gentleman know whether there are any 
other amendments?

Mr. UDALL. I am not aware of any 
major amendments to title VU except 
those that have been proposed by the 
distinguished gentleman from Ulinc^ 
(Mr. Ereenborn) . It might be that there 
are perfecting amendments to either the 
Collins or Udall substitutes. I doubt that 
there would be any besides that. In any 
event, the Members who have printed 
amendments in the Rbcobo would be 
protected.

Mr. DERWINSKI. Mr. Chairman, I am 
the gentleman yield?

Mr. ASHBROOK. I yi^d to the gentle
man frwn Illinois.

Mr. DERWINKI. Mr. Chairman, I am 
sure the gentleman from Ohio will be 
ple^^ed to know that the amendment to 
be offered by the gentleman from Texas 
is identical to title y n  in the Senate 
passed bill, so that what we are down to 

As really a narrow difference between the 
Udall substitute, which is an administra
tion amendment, in effect, to the Collins

• amendment, which is the Senate title 
Vn. So, the differences between the two 
positions are not extreme.

Mr. ASHBROOK. I thank the gentle
man, and withdraw my reservation of 
objection.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

Mr. GARY , A. MYERS. Mr. Chair
man, reserving the right to •object, I do 
so make inquiry on parliamentary pro
cedure. It is normal parliamentary pro
cedure upon such a request for Members 
to stand and request time. Is it the 
Chairman's intent that the time to* be 
divided be divided tonight?

The CHAIRMAN. The Chair would ad
vise the gentleman that the Chair would

not Intend to divide the time tonight, 
but' that subject will be taken up at the 
time we reconvene in connection with 
this bill.

Mr. GARY A. MYERS. I thank the 
Chair, and I withdraw my reservation of 
objection.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

Mr. FRENZEL. Mr. Chairman, reserv
ing the right to object, as I understand 
it, there will be two substitutes posed, 
and a number of Members have amend
ments in the Record. They are, of course, 
amendments to the bill and not to the 
substitutes. I wonder if the Chair could 
tell me how we could protect the amend
ments which are now filed so that they 
would be in order and have time imder 
the proposal that the gentleman sug
gests, to either of the substitutes.

The CHAIRMAN. The Chair advises 
the gentleman that the amendments 
which have been printed in the Record 
would be protected under our rules.

Mr. FRENZEL. Will we be able to make 
the amendments to the substitute, Mr. 
Chairman?

The CHAIRMAN. Yes. If they can be 
redrafted to pertain to the substitute, 
and placed in the Record, the answer is 
in the affirmative.

Mr. FRENZEL. I thankTihe Chair. -
Mr. DERWINSKI. Mr. Chairman, will 

the gentleman yield?
Mr. FRENZEL. I yield to the gentle

man from Illinois.
Mr. DERWINSKI. Mr. Chairman, to 

further demonstate the absolute co
operation that is developing, the gentle
man from Illinois (Mr. Erlenborn) has 
filed, his amendments in the Record 
so that the record of what we are going 
to get to is clear. We think we are moving 
on an open basis toward final solution.

Mr. FRENZEL. I thank the gentle
man, and I withdraw my reservation of 
objection.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

Mr. CHARLES H. WILSON Of Cali- 
fornia. Mr. Chartman, I object to the 
imanimous-consent request.

The CHAIRMAN. Objection is heard,
Mr. UDALL. Mr. Chairman, I move 

that all debate on title VII and all
amendments thereto be limited to 2 
hours for that debate purpose when we 
resume.
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The CHAIRMAN. The question is on 
the motion offered by the gentleman 
from Arizona (Mr. Udall).

The motion was agreed to. 

* * * * * * * * * * * * * *

Accordingly, the Committee rose; and 
the Speaker having resumed the chair, 
(Mr. D anielson) , Chairman of the Com
mittee of the Whole House on the State 
Of the Union, reported that that Com
mittee, having had under consideration 
the bill (HJl. 11280) to reform the civil 
service laws, had come to no resolution 
thereon.[From 124 Cong. Rec. H 9461 

(daily ed. Sept. 11, 1978)r] —   '
• Mr. FRENZEL. Mr. Chairman, the [From 124 Cong. Rec. H 9617 
President has a rather low batting aver- (daily ed. Sept. 13, 1978):] 
age in converting ideas into law. Partly
it is his fault, but partly it is ours. When ''
he has a good proposal, we ought to 
pass it even if it disturbs our personal 
comfort zones.

The President’s civil service reform is 
a good idea. The American people think 
so, too. So did ex-President Ford v:ho 
submitted a similar proposal. The need 
for tightening up the Federal bureauc
racy, and for making it more responsive 
and manageable, is obvious.

The administration’s plan was basi
cally a good one. It still is. It addresses 
not all, but many, of the most glaring 
problems. Even our hard-to-please col
leagues in the other body have passed it 
overwhelmingly.

Our Post Office and Civil Service Com
mittee, has, however, made many 
changes which I deem inappropriate 
and unacceptable. The original bill was 
designed to make the civil service more 
manageable. The committee amend
ments, in some cases, make it the op
posite. A case in point is the expanded 
scope of collective bargaining. These 
changes, made by the committee should ; 
be eliminated, and th6 original language, 
essentially retaining the provisions of 
the Executive order covering labor- 
management relations, shpuld be re
stored.

* * * * * * * * * * * * * *

CIVIL SERVICE REFORM ACT 
OF 1978

Mr. UDALL. Mr. Speaker, I move that 
the House resolve itself into the Com
mittee of the Whole House on the State 
of the Union for the further considera
tion of the bill H.R. 11280, to reform 
the civil service laws.

The SPEAKER. The question Is on 
the motion offered by the gentleman 
from Arizona (Mr. U dall) .

The question was taken; and the 
Speaker announced that the ayes ap
peared to have it.

Mr. ASHBROOK. Mr. Speaker,. I ob
ject to the vote on the groimd that a 
quorum is not present and make the 
point of order that a quorum is not 
present.

The SPEAKER. Evidently a quorum 
is not present.

The Sergeant at Arms will notify ab
sent Members.

The vote was taken by electronic de
vice, and there were— ŷeas 328, nays 5, 
not voting 99, as follows:

When the bad amendments are re
moved the House should promptly pass 
civil service reform. The President has 
made a good recommendation. This is 
one issue on which he has strong and 
justified popular support. Support here 
in Congress ought to be bipartisan, and 
it ought to be just as strong.#

Mr. UDALL.* Mr. Chairman, I move 
that the Committee do now rise.

The motion was agreed to.

[Boll No. 762]
YEAS—328

Abdnor .Duncan, Tenn. Kostmayer
Addabbo •Early Krebs
Akakci Edgar Xiagomarsino
Alexander EdwardiS. Ala. Latta
Anderson, Edwards, Calif. Le Fante

Calif. Edwards, Okla. Leach
Andrews, N.C. Eilberg Lederer
Andrews, Emery Livingston

N. Dak. English Lloyd, Tenn.
Annunzio Erlenborn Long, La.
Applegate Ertel Long, Md.
Archer Evans, Colo. Lott
Ashbrook Evans, Del. Lujan
Aspin Evans, Ga. Luken
AuColn Evans, Ind. Lundine
Badham Fenwick McClory
Bafalis Findley McCormack
Baldiis PJsh McDade
Barnard Fisher McEwen
Baucus Kthian McFall



893

Bauman 
Beard, Tenn.
Bedell 
Benjamin 
Bennett 
Bevill 
Biaggl 
Bingham 
Blanchard 
Boggs 
Boland 
Bonior 
Bonker 
Bowen 
Brademas 
Breckinridge 
Brinkley 
Brooks 
Brown, Mich.
Brown, Ohio 
Broyhill 
Burgener 
Burke. Mass. 
Burleson, Tex. 
Burlison, Mo. 
Burton, John 
Burton, Phillip HaU 
Butler 
Camey 
Carr 
Carter 
Cederh^rg 
Chappell 
Clausen,

DonH.
Clay
Cleveland 
Cohen 
Coleman 
Collins, Tex.
Conte 
Corcoran 
Corman 
Cornell 
Cornwell 
Cotter 
Coughlin 
Crane
Cunningham 
D’Amours 
Daniel, Dan 
Daniel, R. W. 
Danielson 
Davis
de la Garza 
Delaney 
Dent
Derwlnskl 
Devine 
Dicks 
Dodd 
Downey 
Drlnan 
Duncan, Oreg.

FJlppo
Flood
Florlo
Pl3mt
Foley
Ford, Mich.
Ford, Tenn.
Forssrthe
Fountain
Fowler
Gammage
Gaydos
Gephardt
GUman
Ginn
Glickman
Goldwater
G o n z G d e z
Goodling
Gore
Grad Ison
Grassley
Green
Gudger
Guyer
Hagedorn
Hamilton 
Hammer- 

schmldt 
Hanley 
Hannaford 
Hansen 
Harkln 
Harris 
Hfirsha 
Heckler 
Hefner 
Hightower 
HUlis 
Holland 
Holt
Holtzman 
Horton 
Howard 
Hubbard 
Hughes 
Hyde 
Ichord 
Ireland 
Jeffords 
Jenkins 
Jenrette 
Johnson, Calif. Poage

McHugh 
McKay 
Madlgan 
Maguire 
Mahon 
Mann 
Markey 
Marks 
Marlenee 
Marriott 
Martin 
Mazzoll 
Metcalfe 
Meyner 
Michel 
Mlkva 
Miller, Ohio 
Mineta 
Mlnlsh 
Mitchell, N.Y. 
Moakley 
Moffett 
MoUohan 
Montgomery 
Moore 
Moorhead, 

Calif. 
Moorhead, Pa. 
Mottl
Murphy, ni.
Murphy, Pa.
Miirtha
Myers, John
Myerd, Mlchaei
Natcher
Neal
Nedzl
Nichols
Nix
NowaJL
Oakar
ObeiBtar
Obey
Ottlnger
Panetta
Patten
Patterson
Pattlson
Pease
Perkins
Pettis
Pickle
Pike

Jones, N.C.
Jones, Okla.
Jones, Tenn.
Jordan
Kastenmeler
Kazen
Kelly
Kemp
KUdee
Kindness

Price
Pritchard
Pursell
Quillen
Hahall
Rallsback
Rangel
Regula
Reuss
Rhodes

Runnels Stark White
Russo Steed Whitehurst
Ryan Steers Whitley
Santlnl Steiger Wilson, Tex.
Satterfield Stockman Winn
Sawyer Stokes Wirth
Scheuer Stratton Wolff
Schroeder Studds Wright
Schulze Symms Wydler
Sebelius Taylor Wylie
Selberling Thone Yates
Sharp Thornton Yatron
Shipley Traxler Young, Fla.
Shuster Treen Young, Mo.
Sikes Trlble Zablockl
Simon Tucker Zeferettl

NAYS—5
Lloyd, Calif. Quayle Wilson, C. H.
Myers, Gary Wilson. Bob

NOT VOTING-

[From 124 Cong 
(daily ed. Sept

Rec. H 9618 
13, 1978):

Rlnaldo Sisk Udall
Roberts Skelton Vanik
Robinson Skubltz Vento
Rodlno Smith, Iowa Volkmer
Rogers Smith, Nebr. Walgren
Rooney Snyder Walker
Rosenthal Solarz Walsh
Rostenkowskl Spence Wampler

WatkinsRousselot Staggers
Roybal St angel and Weaver
Rudd ■ Stanton, Weiss

Ambro Fascell Mitchell, MO.
Ammerman Flowers Moss
Anderson, HI. Fraser Murphy, N.Y.
Armstrong Frenzel Nolan
Ashley Frey O'Brien
Beard, R.I. Fuqua Pepper
BeUenson Garcia Pressler
Blouin Glaimo Preyer
Bolling Gibbons Qule
Breaux Harrington. Richmond
Brodhead Hawkins Rlsenhoover
Broomfield Heftel Roe
Brown, Calif. Hollenbeck Roncallo
Buchanan Huckaby Rose
Burke, Calif. Jacobs Ruppe
Burke, Fla. Johnson, Colo. Sarasin
Byron Hasten Black
Caputo Keys Spellman
Cavanaugh Krueger St Germain
Chisholm LaFalce Stump
Clawson, Del Leggett Teague
Cochran ' Lehman Thompson
Collins, HI. Lent Tsongas
Conable Levltas XJllman
Conyers McCloskey Van Deerlin
Dellums McDonald Vander Jagt
Derrick McKinney Waggonner
Dickinson Mathis Waxman ,
Diggs Mattox Whalen ^
DlngeU Meeds Whitten
Doman Mlkulskl Wiggins
Eckhardt -  Milford Young, Alaska
Fary ' Miller, Calif. Young, Tex.

Mr. BONIOR changed his vote from 
•'nay” to “yea.”

So the motion was agreed to.
The result of the vote was announced 

as above recorded.
IN  T H E  COM M ITTEE OP T H E  W H O L E

Accordingly the House resolved its^  
Into the Committee of the Whole House 
on the State of the Union for the further 

] consideration of the biU H.R. 11280, with 
Mr. D anielson in the chair.

The Clerk read the title of the bill.
The CHAIRMAN. When the Commit

tee of the Whole rose on Monday, Sep
tember 11, 1978, the Clerk had read 
through line 12 on page 348.

Pursuant to the motion agreed to on 
Monday, September 11, 1978, all debate 
on title v n  and all amendments thereto 
is limited to 2 hours.
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Are there any further amendments to 
title Vn?
A M EN D M E N T OFFERED BY M R. COLLIN S OF TEXAS

Mr. COLLINS of Texas,. Mr. Chairman, 
I offer an amendment.

The Clerk read as follows:
Amendment offered by Mr. C o l l i n s  of 

Texas: Strike out title vn (beginning on
line 12 of page 288, and ending on line 12 of 
page 348) and insert in lieu thereof the fol
lowing new title:

TITLE v n —LABOR-MANAiQEMENT 
RELATIONS 

LABOR-M AN AG EM EN T RELATIONS

Sec. 701. (a) Subpart F of part m  of title 
5, United States Code, is amended by adding 
after chapter 71 the following new chapter: 
“CHAPTER 72—FEDERAL SERVICE LABOR- 

MANAGEMENT RELATIONS 
“SUBCHAPTER 1—GENERAL PROVISIONS 
-Sec,
•*7201. Findings and purpose.
*•7202. Definitions; application.
•*7203. Federal Labor Relations Authority;

General Counsel.
“7204. Powers and duties of the Authority 

and of the General CounseL 
“SUBCHAPTER H—RIGHTS AND DUTIES 

OF EMPLOYEES, AGENCIES AND LABOR 
ORGANIZATIONS 

“7211. Employees rights.
“7212. Recognition of labor organizations. 
“7213. National consultation rights.
“7214. Exclusive recognition.
“7215. Representation rights and duties.
•̂ 216. Unfair labor practices.
•^17. Standards of conduct for labor orga

nizations.
“7218. Basic provisions of agreements.
“7219. Approval of agreements. 

•‘SUBCHAPTER HI—GRIEVANCES AND 
IMPASSES 

•*7221. Grievance procedures.
•*7222. Federal Service Impftsses Panel; nego

tiation impasses.
“SUBCHAPTER IV—ADMINISTRATTVB 

AND OTHER PROVISIONS 
“7231. Allotments to representatives.
“7232. Use of official time.
“7233. Remedial action.
•*7234. Subpenas.
“7235. Regulations.
•*SUBCHAPTER I—GENERAL PROVISIONS 
“ § 7201. Findings and purpose

“ (a) The Congress finds that the public 
interest demands the highest standards of 
employee performance and the continued 
development and implementation of modem 
and progressive work practices to facilitate 
and improve employee performance and the 
efficient accomplishment of the operations 
of the Government.

“ (b) The Congress also finds that, while 
significant differences exist between Fed
eral and private employment, experience

xmder Executive Order Numbered 11491 In
dicates that the statutory protection of the 
right of employees to organize, to bargain 
collectively within prescribed limits, and to 
participate through labor organizations of 
their own choosing in decisions which affect 
them—

“ (1) may be accomplished with full regard 
for the public interest,

**(2) contributes to the effective conduct 
of public business, and 

“ (3) facilitates and encotu^es the ami
cable settlement between employees and their 
employers of disputes Involving personnel 
policies and practices and matters affecting 
working conditions.

“ (c) It is the purpose of this chapter to 
prescribe certain rights and obligations of 
the employees of the Federal government 
subject to the paramount interest of the 
public and to establish procedures which 
are designed to meet the special requirements 
and needs of the Federal government in mat
ters relating to labor-management relations. 
“ § 7202. Definitions; application 

“ (a) For purposes of this chapter—
“ (1) ‘agency’ means an Executive agency 

other than the General Accounting Office;
“ (2) 'employee* means an Individual who—
“ (A) is employed in an agency;
“ (B) is employed in a nonappropriated 

fund instrumentality described in section 
2105(c) of this title;

“ (C) is employed in the Veterans’ Canteen 
Service, Veterans’ Administration, and who 
is described in section 5102(c) (14) of this 
title; or ^

“ (D) is an employee (within the meaning 
of subparagraph (A), (B), or (C)) who was 
separated from the service as a consequence 
of, or in connection with, an unfair labor 
practice described in section 7216 of this 
title;
but does not include—

“ (i) an alien or noncitizen of the United 
States who occupies a position outside the 
United States;

“ (11) a member of the uniformed services 
(within the meaning of section 2101(3) of 
this title);

“ (ill) for purposes of exclusive recognition 
or national consultation rights unless au
thorized under the provisions of this chapter, 
a supervisor, a management official, or a 
confidential employee;

•*(3) ‘labor organization’ means any law
ful orga2iiia,tion of employees which was 
established for the purpose, in whole or in 
part, of dealing with agencies in matters 
relating to grievances and personnel policies 
and practices or in other matters affecting 
the working conditions of the employees, 
but does not include an organization which— 

“ (A) except as authorized under this 
chapter, consists of, or includes, manage
ment officials, confidential employees, or 
supervisors;

“ (B) assists, or participates, in the con
duct of a strike against the Government of 
the United States or any agency thereof or
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Imposes a duty or obligation to conduct, 
assist, or participate In such a strike;

••(C) advocates the overthrow of the con
stitutional form of government of the United 
States; or

-(D) discriminates with regard to the 
terms or conditions of membership because

“ (lilj which is predominantly intellectual 
and varied In character and not routine men
tal. manual, mechanical or physical work; 
and

*‘ (lv) which is of such a character that the 
measurement of the output produced, or of 
the result accomplished, cannot be stand-

of race, color, religion, national origin, sex, ardlzed by relating l(t to a given period of
age, or handicapping condition;

•*(4) ‘agency management* means the 
agency head and all management officials, 
tsupervlsors, and other representatives of 
management having authority to act for the 
agency on any matters relating to the Im- 
plementaUon of the agency labor-manage- 
ment relations program .established under 
this chapter;

•*(5) 'Authority* means the Federal Labor 
Relations Authority established under sec
tion 7203 of this title;

••(6) 'General Counsel’ means the General 
Counsel of the Federal Labor Relations Au
thority;

-(7) ‘Panel* means the Federal Service 
Impasses Panel established under section 
7222 of this title;

time; or
“ (B) any employee who has completed the 

courses of specialized Intellectual Instruc
tion and study described In subparagraph 
(AV and who is performing related work 
under the direction or guidance of a pro
fessional employee to qualify the employee 
to become a professional employee.

**(13) ‘agreement’ means an agreement 
entered Into as a remilt of collootlve bar
gaining pursuant to the provisions of this 
chapter;

“ (14) ‘collective bargaining’, *bargalnlng*, 
or ‘negotiating* means the performance of 
the mutual obligation of the representatives 
of the agency and the exclusive representct- 
tive as provided In section 7215 of this title; 

(16) ‘exclusive representative* Includes
"(8) 'Assistant Secretary’ means the As-, ojiy labor orgai^2sation which has been—>

sistan-t Secretary of Labor for Labor-Manage- (^) selected pursuant to the provlslans of
ment Relations; section 7214 of this title as the representa-

-(9) ‘confidential employee’ means an em- tive of the employees in an appropriate col-
ployee who assists, and acts In a confident lectlve bai'galning unit; or
tlal capacity to, individuals who formulate “ (b ) certified or recognized prior to the
and carry out management policies in the eflfeotlve date of this chapter as the exclu-
field of labor relations; sive representative of the employees in an

-(10) ‘management official’ means an em- appropriate collective bargaining unit;
ployee having authority to -make, or to In
fluence effectively the making of, policy 
with respect to personnel procedures or pro
grams which is necessary to an agency or an 
activity;

(16) *person’ means an individual, labor 
organization, or agency covered by this chap
ter; and

“ (17) 'grievance* means any complaint by 
any person concerning any matter which falls

-(11) ‘supervisor’ means an employee hav-, within the coverage of a ^evance procedure, 
ing authority, in the Interest of an agency. “ (b) Except as provided in subsections 
to hire, transfer, suspend, lay off, recall, pro- (c), (d), and (e) of this section  ̂ this chap- 
mote, discharge, assign, reward, or discipline ter applies to all employees of an agency, 
other employees or responsibly to direct. “ (c) This chapter shaU not apply to^  
them, or to adjust their grievances, or effec- “ (1) the Federal Bureau of Investigation; 
tively to recommend such action, if in con- “ (2) the Central Intelligent Agency; 
nectlon with the foregoing the exercise of *‘ (3) the National Security Agency; 
authority is not of a merely routine or cî erl- . “ (4) any agency not described in paragraph

• - ■ (1), (2), or (3), or any xmit within any 
[From 124 Cong. Rec. H 9619 . agency, which has as a primary function in- 

j   ̂ , TO 1 Q7 Q \.: telllgence, investigative, or national security 
(daily ed . bept . J.J * work, if the head of the agency determines.

In the agency head’s sole Judgment, that this
cai nature, but requires the use of inde
pendent Judgment;

“ (12) 'professional employee* means—
“ (A) any employee engaged in the per

formance of work—

chapter cannot be applied In a manner con
sistent with national security requirements 
and consideration; .

“ (5) any unit of an agency which has as 
a primary function investigation or audit of

(1) requiring knowledge of an advanced the conduct or work of officers or employees 
type in a field of science or learning custom- of the agency for the piuTJOse of Insuring 
arily acquired by a prolonged course of honesty and integrity in the discharge of
specialized Intellectual instruction and study 
in an Institution of higher learning or in a 
hospital, as distinguished from work requir
ing knowledge acquired from a general aca
demic education, an apprenticeship, or 
training in the performance of routine men
tal, manual, or physical process;

“ (11) requiring the consistent exercise of 
discreition and Judgment in Its performance;

official duties. If the head of the agency 
determines. In the agenfcy head's sole Judg
ment, that this chapter cannot l>e applied in 
a manner consistent with the internal secu
rity of the agency;

“ (6) the United States f*ostal Service;
'*(7) the Foreign Service of the United 

States;
*• (8) the Tennessee Valley Authority; or
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. **(9) officers and employees of the Federal 
Labor Belatlom Authority, including the OX- 
lice of GenerarCounfiel and the Federal Serv
ice Impasses Panel.

**(d) The head of an agency may, in the 
agency head’s sole Judgment and subject to 
such conditions as he may prescribe, suspend 
any provision of this chapter with respect 
to any agency, installation, or activity lo
cated outside the United States if the agency 
head determines that such suspension is 
necessary for the national interest.

•*(e) Employees engaged in administering 
a labor*management relations law who are 
otherwise authorized by this chapter to be 
represented by a labor organization shall not 
be represented by a labor organization which 
also represents other employees covered by 
such law or which is affiliated directly or in
directly with an organization which repre
sents such employees.
**5 7203. Federal Labor Relations Authority;

Office of General Counsel 
*'(a) There is established, as an independ

ent establishment of the executive branch 
of the Government, the Federal Labor Rela
tions Authority.

“ (b) The Authority shall consist of three 
members, not more than two of whom may 
be adherents of the same political party and 
none of whom may hold another office or 
position in the Government of the United 
States except as provided by law or by the 
President.

*‘ (c) Members of the Authority shall be 
appointed by the President, by and with the 
advice and consent of the Senate, and shall 
be eligible for reappointment. The President 
shall designate one member to serve as Chair
man of the Authority. Any member of the 
Authority may be removed by the President.

“ (d) The term of office of each member of 
the Authority is 5 years, except that a mem
ber may continue to serve beyond the ex
piration of the term to which appointed until 
the earlier of—

“ (1) the date on which the member’s 
successor has been appointed and has quali
fied, or

“ (2) the last day of the session of the 
Congress beginning after the date the mem
ber’s term of office would (but for this sen
tence) expire.

“ (e) A vacancy in the Authority shall not 
impair the right of the remaining members 
to exercise all of the powers of the Authority. 
An individual chosen to fill a vacancy shall 
be appointed for the unexpired term of the 
member such individual replaces.

“ (f) The Authority shall make an annual 
report to the President for transmittal to the 
Congress and shall Include in such report 
information as to the cases it has heard and 
the decisions it has rendered under this 
chapter.

“ (g) There is established within the Au
thority an Office of General Counsel. The 
General Counsel shall be appointed by the 
President, by and with the advice and con

sent of the Senate. The General Coimsel shall 
be appointed for a term of 6 years and may 
be reappointed to any succeeding term. The 
General Counsel may be removed by the 
President. The General Counsel shall hold 
no other office or position in the Government 
of the United States except as provided by 
law or by the President.
“ § 7204. Powers and duties of the Authority 

and of the General Counsel 
“ (a) The Authority shall administer and 

Interpret the provisions of this chapter, de
cide major policy Issues, prescribe regula
tions, and disseminate information approp
riate to the needs of agencies, labor organiza
tions, and the public.

” (b) The Authority shall, in accordance 
with regulations prescribed by it—

**(1) decide questions submitted to it with 
respect to the appropriate imit for the pur
pose of exclusive recognition and with re
spect to any related issue;

*̂(2) supervise elections to determine 
whether a labor organization has been se-. 
lected by a majority of the employees in an 
appropriate unit who cast valid ballots in 
the election;

“ (3) decide questions with respect to the 
eligibility of labor organizations for na
tional consultation rights; and 

“ (4) decide unfair labor practice com
plaints.

“ (c) The Authority may consider, in ac
cordance with regulations prsecribed by it, 
any—

“ (1) appeal from any decision on the ne
gotiability of any issue as provided in sub
section (e) of section 7215 of this title;

“ (2) exception to any arbitration award 
as provided in section 7221 of this title;

“ (3) appeal from any decision of the As
sistant Secretary Issued pursuant to section 
7217 of this title;

“ (4) exception to any final decision and 
order of the Panel Issued pursuant to sec
tion 7222 of this title; and

“ (5) other matters it deems appropriate in 
order to assure it carries out the purposes 
of this chapter.

“ (d) The Authority shall adopt an official 
seal which shall be judicially noticed.

“ (e) The Authority shall maintain its prin
cipal office in or about the District of Colum
bia but it may meet and exercise any or aJJ 
of its powers at any time or place. Subject to 
subsection (g) of this section, the Authority 
may. by one or more of its members or by 
such agents as it may designate, make any 
Inquiry necessary to carry out its duties 
wherever persons subject to this chapter are 
located. A member who participates in such 
inquiry shall not be disqualified from later 
participating in a decision of the Authority 
in the same case.

“ (f) The Authority shall appoint an E x
ecutive Director, such attorneys, regional di
rectors, administrative law judges, and other 
officers and employees as it may from time 
to time find necessary for the proper per
formance of its duties and may delegate to
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such officers and employees authority to per
form such duties and make such expenditures 
as may be necessary.

**(&) All of the expenses of the Authority, 
including all necessary traveling and subsis
tence expenses outside the District of Co
lumbia, incurred by members, employees, or 
agents of the Authority under its orders, 
shall be allowed and paid on the presenta
tion of itemized vouchers therefor approved 
by the Authority or by an individual it des
ignated for that purpose and in accordance 
with applicable law.

*'(h) (1) The Authority is expressly empow
ered and directed to prevent any person from 
engaging In conduct found violative of thî > 
chapter. In order to carry out its functions 
under this chapter, the Authority is author
ized to hold hearings, subpena witnesses, 
administer oaths, and take the testimony or 
deposition of any person under oath, and in 
connection therewith, to issUe subpenas re
quiring the production and examination of 
evidence as provided in section 7234 of this 
title relating to any matter pending before 
it and to take such other action as may be 
necessary. In the exercise of the functions of 
the Authority under this title, the Authority 
may request from the Director of the Office 
of Personnel Management an advisory opin
ion concerning the proper interpretation of 
regulations or other policy directives promul
gated by the Office of Personnel Management 
in connection with a matter before the Au
thority for adjudication.

**(2) If a regulation or other policy direc
tive issued by the Office of Personnel Man
agement is at issue in an appeal before the 
Authority, the Authority shall timely notify 
the Director, and the Director shall have 
standing to intervene in the proceeding and 
shall have all the rights of a party to the 
proceeding.
[From 124 Cong, Rec. H 9620 
(daily ed. Sept. 13, 1978):]

•*(3) The Director may request that the 
Authority reopen an appeal and reconsider 
Its decision on the groimd that the decision 
was based on an erroneous Interpretation of 
law or of a controlling regulation or other 
policy directive Issued by the Office of Per
sonnel Management.

“ (I) In any matter arising xmder subsec
tion (b) of this section, the Authority may 
require an agency or a labor organization to 
cease and desist from violations of this chap
ter and require it to take such remedial 
action as it considers appropriate to carry 
out the policies of this chapter.

*'(J)(1) The Authority shall maintain a 
record of Its proceedings and make public 
any decision made by it or any action taken 
by the Panel under section 7222 of this title.

“ (2) The provisions of section 552 of this 
title shall apply with respect to any record 
znalntained under paragrs^h (1).

•*(k) The General Counsel is authorized

••(1) Investigate comi^aints odf violations, 
of section 7216 of this title;

*(2) make final decisions as to whether to 
Issue notices of hearing on unfair labor 
practice complaints and to prosecute such 
complaints before the Authority;

•*(3) direct and supervise aU field em
ployees of the General Counsel In the field 
offices of the Authority; and

**(4) perform euch other functions as the 
Authority prescribes.

•*(1) Notwithstanding any other provision 
of law. Including chapter 7 of this title, the 
decision of the Authority on any matter 
^thin  its Jurisdiction shall be final and 
conclusive, and no other official or any court 
of the United States shall have power or 
Jurisdiction to review any such decision by 
an action in the nature of mandamus on 
appeal of that decision or by any other 
means, except that nothing in this section 
shall limit the right of persons to Judicial 
review of questions arising under the Con
stitution of the United States. 
•*SUBCHAPTER II—RIGHTS AND DUTIES 

OP EMPLOYEES, AGENCIES AND LABOR 
ORGANIZATIONS 

•*§7211. Employees' rights 
•*(a) Each employee shall have the right 

freely and without fear of penalty or re
prisal to form, join, or assist any labor or
ganization, or to refrain from such activity, 
and each employee shall be protected In 
exercising such rights. Except as otherwise 
provided xmder this chapter, such rights 
delude the right to—

•^1) participate in the management of a 
labor organization,

•*(2), act for the organization In the ca
pacity of a representative,

-(3) present, in such representative ca
pacity. the .views of the organization to 

. agency heads and other officials of the execu
tive branch of the Govemm«it, the Con
gress, or other appropriate authorities, and 

••(4) bargain collectively, subject to the- 
title, through representatives of their own 
choosing.

**(b) This chapter does not authorize—
••(l) a management official, a confidential 

employee, or a supervisor to participate in 
the management of a labor organization or 
to act as a representative of such an organi
zation, unless such participation or activity 
is specifically authorized by this chapter, or 

•*(2) any employee to so participate or act 
if such participation or activity would result 
in any conflict of interest, or appearance 
thereof, or would otherwise be Inconsistent 
with any law or the official duties of the 
employee.
*‘§ 7212. Recognition of labor organizations 

•*(a) An agency shall accord exclusive rec
ognition or national consultation rights at 
the request of a labor organization which
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meets the requirements ior such recognition 
or consultation rights under this chapter.

*‘ (b) Recognition of a labor organization  ̂
once accorded, shall continue as long as the 
organization meets the requirements of this 
chapter for recognition.

“ (c) Recognition of a labor organization 
shall not—

“ (1) preclude an employee, regardless of 
whether the employee is in a unit of ex
clusive recognition, from exercising grievance 
or appellate rights established by law or reg
ulation or from choosing the employee’s own 
representative in a grievance or appellate 
action, except when the grievance or appeal 
is covered by and pursued imder a negotiated 
procedure as provided in section 7221 of this 
title;

“ (2) preclude or restrict consultations and 
dealings between an agency and a veterans 
organization with respect to matters of par
ticular interest to employees in connection 
with veterans preference; or 

*̂ (3) preclude an agency from consulting 
or dealing with a religious, social, fraternal, 
professional, or other lawful association not 
qualified as a labor organization with respect 
to matters or policies which Involve individ
ual members of the association or are of 
particular applicability to it or its members. 
Consultations and dealings under paragraph
(3) shall not assume the character of formal 
consultation on matters of general employee- 
management policy covering employees In 
that imit or extend to areas where recogni
tion of the interests of one employee group 
may result in discrimination against or in
jury to the interest of other employees.
**§ 7213. National consultation rights 

••(a) An agency shall accord national con
sultation rights to a labor organization which 
qualifies under criteria established by the 
Authority as the representative of a substan
tial number of employees of the agency. Na
tional consultation rights shall not be ac
corded for any unit iX a labor organization 
already holds exclusive recognition at the 
national level for that unit. The granting of 
national consultation rights shall not pre
clude an agency from appropriate dealings at 
the national level with other organizations 
on matters affecting their members. An 
agency shall terminate national consultation 
rights if the labor organization ceases to 
qualify under the established criteria.

“ (b) If a labor organization has been ac
corded national consultation rights, the 
agency shall notify representatives of such 
organization of proposed substantive changes 
In personnel policies that affect employees 
such organization represents and provide an 
opportunity for such organization to com
ment on the proposed changes. Such organi
zation may suggest changes in the agency's < 
personnel policies and have its views care
fully considered- Representatives of such or
ganization may consult, at reasonable times, 
with appropriate officials on personnel policy 
matters and may, at all times; present in

writing the organization’s views on such 
matters. An agency Is not required to consult 
with any such organization on any matter on 
which it would not be required to negotiate 
if the organization were entitled to exclusive 
recognition.

•"(c) Any question with respect to the eli
gibility of a labor organization for national 
consultation rights may be referred to the 
Authority for decision.
V§ 7214. Exclusive recognition 

"(a) An agency shall accord exclusive rec
ognition to a labor organization if the orĝ a- 
nization has been selected as the representa
tive, in a secret ballot election, by a majority 
of the employees in an appropriate unit who 
cast valid ballots in the election.

' ‘ (b) A unit may be established on an 
agency, plant, installation, craft, functional, 
or other basis which will assure a clear and 
identifiable community of interest among the 
employees concerned and will promote effec
tive dealings and efficiency in the agency’s 
operations. A unit shall not be established 
solely on the basis of the extent to which 
employees in the proposed unit have orga
nized, nor shall a imlt be established if it 
includes—

“ (1) except as provided in section 701(b),
(1) of the Civil Service Reform Act of 1978, 
any management official, confidential em
ployee, or supervisor;

"(2) an employee engaged in Federal per
sonnel work in other than a purely clerical 
capacity; or 

“ (3) both professional and nonprofessional 
employees, unless a majority of the profes
sional employees vote for Inclusion in the 
imlt.
Any question with respect to the appropriate 
unit may be referred to the Authority for 
decision.

‘‘ (c) All elections shall be conducted under 
the supervision of the-Authority or persons 
designated by the Authority and shall be by 
secret ballot. Employees eligible to vote shall 
be provided the opportunity to choose the 
labor organization they wish to represent 
them from among those on the ballot and, 
except in the case of an. election described 
in paragraph (4), the opportunity to choose 
not to be represented by a labor organiza
tion. Elections may t)e held to determine 
whether a labor organization should—

^(1) be recognized as the exclusive repre
sentative of employees in a imit;

*‘ (2) replace another labor organization as 
the exclusive representative;

“ (3) cease to be the exclusive representa
tive;

“ (4) be recognized as the exclusive repre
sentative of employees in a imit composed 
of employees in imits currently represented 
by that labor organization or continue to be 
recognized in the existing separate imlts.
An election not be held to determine wheth
er an organization should become, or con
tinue to be recognized as, the exclusive repre
sentative of the employees in any unit, or 
subdivision thereof, during the 12-month pe
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riod after a valid election has been held un
der this chapter with respect to such unit.
**§ 7215. Representation rights and duties 

**(a) If a labor organization has been ac- 
-corded exclusive recognition, such organiza
tion shall be—

•"(I) the exclusive representative of em
ployees In the unit and Is entitled to act for 
and negotiate agreements covering all em
ployees in the unit;

•*(2) responsible for Representing the In
terests of all employees in the unit without 
discrimination and without regard to labor 
organization membership; and 

•*(3) given the opportunity to be repre
sented at formal discussions between man
agement and employees or employee repre
sentatives concerning grievances, personnel 
policies and practices, or other matters 
affecting general working conditions of em
ployees in the unit.

•‘ (b) An agency and an exclusive represent
ative shall have a duty to negotiate in good 
faith and in exercising such duty shall—

” (1) approach the negotiations with a 
sincere resolve to reach an agreement;

“ (2) be represented at the negotiations by 
appropriate representatives prepared to dis
cuss and negotiate on all negotiable matters;

“ (3) meet at such reasonable times and 
places as may be necessary; and 

•‘ (4) execute upon request of the agency 
or the organization a written docimient em
bodying the terms of, and take such steps 
as are necessary to implement, any agree
ment which is reached.

*'(c) An agency and an exclusive repre
sentative shall, through appropriate repre
sentatives, negotiate in good faith as pre
scribed under subsection (b) of this section 
with respect to personnel policies and prac-

[From 124 Cong. Rec. H 9621 
(daily ed. Sept. 13, 1978):]

tlcee and matters effecting .working condl- 
tlona but only to the extent appropriate 
amder laws and regulations, including pol
icies which—

“ (1) are set forth In the Federal Person
nel

•'(2) consist of published agency policies 
and regulations for which a compelling need 
exists (as determined imder criteria estab
lished by the Authority) and which are 
Issued at the agency headquarters level or at 
the level of a primary national subdivision, 
or

•*(3) are set forth In a national t>r other 
controlling agreement entered Into by a 
higher unit of the Bgency.

In addition, such organization and the 
agency may determine appropriate tecli- 
zilqTies consistent with section 7222 of this 
title, to assist In any negotiation.

••(d) In prescribing regulations relating to 
personnel policies and practices and working . 
conditions, an agency shall give due regard 
to the obligation to negotiate Imposed by 
thlB section, except that such obligation

does not Include an obligation to negotiate 
with respect to matters concerning Uie num
ber of employees In an agency, the numbers, 
types, and grades of positions or employees 
assigned to an organizational unit, work 
project or tour of duty, or the technology of 
performing the agency’s work. The preceding 
sentence shall not preclude the parties ftom 
negotiating agreements providing appro
priate arrangements for employees adversely 
affected by the Impact of realignment of 
work forces or technological change.

“ (eX l) If, in connection with negotia
tions, an issue develops as to whether a pro
posal is negotiable imder tftilB cluipter or 
any other applicable law, regulation, or con
trolling agreement, it rtnaiU be :xes<dved as 
follows:

**(A) An Issue whiclx involves Interpreta
tion of a controlling agreement at a higher 
agency level is resolved under the proce
dures of the controlling agreement, or, If 
none, under regulations prescrttied ,by the 
agency.

*̂ (B) An issue not described in  pcura^aph '
(1) which arises ut a local level may be re
ferred by either party to the heiad of the 
agency for determination.

“ (2) An agency head's determtaatlon un
der paragraph (1) concerning the inter
pretation of the agency’s regulations with 
respect to a proposal Shall be flnaL

*'(3) A labor organization may appeal to . 
the Authority from va decision under para
graph (1) if it—

-(A) disagrees with an agency head’s de
termination that a proposal Is not negotiable 
under this chapter or any other applicable 
law or regulation of appr<^rlate ajuthority 
outside the agency, or 

"(B) believes that an agency*s regulations, 
as Interpreted by the agency head, are in 
violation of this chapter or any other ap
plicable law or regulation of appropriate au
thority outside the agency, or are not other
wise applicable to bar negotiations under 
subsection (c) yof this section.
“ § 7216. Unfair labor practices

*‘ (a) It shall be an imfalr labor practice 
for an agency—

“ (1) to interfere with, restrain, or coerce 
an employee in connection with the exer
cise of rights asstired by this chapter;

“ (2) to encourage or discourage member
ship in any labor organization by discrimina
tion in regard to hiring, tenure, promotion, 
or other conditions of employment;

**(3) to sponsor, control, or otherwise as
sist any labor organization, unless such as
sistance consists of furnishing customary 
and routine services and facilities—

*'(A) in a manner consistent with the best 
interest of the agency, its employees, and the 
organization, and

(B) on an impartial basts to or^aniza- 
wons (if any) having equivalent status;

■** (<) tfco discipline t>r otherwise (dlscriml- 
narte sgaizicst an emplo]^ because the em
ployee has filed a complaint, affldajvlt, peti
tion, tsr gasven any informartjian or {testimony, 
under 1die provisions of this chapter;
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**{5) to r e f u s e  t o  accam :a p p r o p r i » l> e  T e o o g -  
n i t i o n  t o  let l a b o r  o r g a n l z a l i D n  q t u c l i f l e d  f a r  
s u c h  r e c o g n i t i o n ;  or

*•■(6) to refuse to consxilt or negotiate In 
good Ijaitli with a labor organization as re
quired by this chapter.

*',(b) i t  shaU he an \inXair labor :practice 
for.a labor vorganization—

**{!) to Interfere with, rfistrain, or coerce 
an employee in connection with the exercise. 
of the i ^ t s  assured h j  this chapter;

“ (2 ) to cause or attempt to cause an agency 
to coerce an employee in the exercise of rights 
under .this chapter;

“ (3) to coerce or attempt to coerce an em
ployee, or -to discipline, fine or take other 
economic sanction against a member of the 
labor organization, as punishment or re
prisal or for the purpose of hindering or 
Impeding work performance, productivity, or 
the discharge of duties of such >employee; 

«(4) to—
•‘ (A) call, or participate In, «  strike, work 

stoppage, slowdown, or picketing of an agency 
in a labor-management dispute if such pick
eting interferes or reasonably threatens ito 
interfere with an agency’s operations, or 

*(B,) condone any activity described in 
subparagraph (A) by failing to take action to 
prevent or jitop it;

•*(5.) to discriminate against an employee 
with regard to the terms or conditions of 
membership in the organization because of 
race, color, religion, national origin, sex, age, 
orliandicapplng condition; or 

"“ (6) to refuse to consult or negotiate in 
good faith with an agency as required by this 
ch^ter.

••(c) It Shan be an unfair labor practice for 
a labor organization which is accorded ex
clusive recognition to deny membership to 
an employee in an appropriate unit unless 
sxtch denial is for failure to meet reasonable 
occupational standards imiformiy required 
for admission or for failure to tender initia
tion fees and dues uniformly required as a 
condition of acquiring and retaining mem
bership. This subsection shall not preclude a 
labor organization from enforcing discipltoe 
In accordance with procedures \mder its con
stitution or bylaws which conform to  tjie 
requirements of this chapter.

'**(d) Issues which can properly be raised 
under an appeals procedure may .not be 
raised as unfair labor practices prohibited 
under ^his section. Except for matters 
wlierein, under sections 7221 (e) and ,(f) of 
this title, eun employee has an option of using 
the negotiated grievance procedure or sjl 
appeals procedure, issues which can be raised 
imder a grievance procedmre may, in the dis
cretion of the aggrieved party, be raised 
under -that procedure t>r as an imfair labor ' 
practice under this section, but not under 
both procedures. Appeals or grievance deci
sions «hall not be construed as unfair labor 
practice decisions under this chapter nor as 
a precedent for such decisions. All complaints 
of imfair labor practices prohibited under 
this section that cannot be resolved by the 
parties shall be filed with iJhe Authority.

(e) Any question with respect to whether 
an issue can properly be raised under an 
appeals procedure shall be referred for reso
lution to the agency responsible for final 
decisions relating to those issues.
**i 7217. Standards of conduct for labor 

organizations.
.An agency shall only accord recogni

tion to a labor organization that is free from 
corrupt influences and Influences opposed to 
basic democratic principles. Except as pro
vided in subsection (b) of this section, an 
organization is not required to prove that it 
Is ft*ee trom such Influences if It Is subject to 
governing requirements f^pted by the orga- 
‘nizatiotiTw l>y a nattonal or International 
labor iKFganization or federation of labor 
orgaoilza^ons with whlcli it  Is affiliated, or 
in which It participates, ijontalnlng explicit 
and detailed provisions to which It sub
scribes calling lor—

*“.(1) the maintenance of democratic pro
cedures and practices, including provisions 
for periodic elections to he conducted subject 
to recognized safeguards and provisions de
fining and securing the right of Individual 
members to participate in  the affairs of the 
organization, to receive fair and equal treat
ment under the governing rules of the orga
nization, and to receive fair process in disci
plinary proceedings;

“ (2) the exclusion from office in the or^ - 
nlzation of persons affiliated with communist 
or other totalitarian movements and persons 
identified with corrupt Influences;

'“.(3) tthe prohibition of business or flnan- 
call interests on the part of organization 
officers and agents which conflict with their 
duty to the organization tind its members; 
and -
' **(4) the maintenance of fiscal Integrity in 
the conduct of the affairs of the organization, 
including provisions for accounting und fi
nancial controls and regxilar financial reports 
or summaries to be made available to 
members.

Notwithstanding the fact tliat a labor 
organization has adopted or subscribed to 
standards of conduct aŝ  provided in suh- 
sectlon (a) of this section, the organization 
Is required to furnl^ evidence of Its freedom 
fromtsorrupt Influences or influences Opposed 
to basic 'democratic pcfaiclples i f  iaaere .is 
reasonable cause to beltev^that—

“;(1) the organization 1ms heen suspended 
or expelled from, or Is ratbJect to other »ano- 
tloix, Jsty-a parent labor organization, or fed
eration of oi^anlzations ^ th  wMch it had 
been lafflllated, because it has ^demonstrated 
an im>willlngness or inability to comply with 
governing requirements comparable in piu*- 
pose to those required J>y subsection (a) .of 
this section; or :

•̂ (2) the organization is In fact -subject to 
Influences that would preclude recognition 
uoQider this ĉhapter.

A. labor organization which has or 
seeks icecqgnitlon as a representative of em
ployees tunder this chapter shaU flle finan
cial and other reports with the Assistant Sec
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retary, provide for bonding or officials ana 
with trusteeship and election standards 

“ (d) The Assistant Secretary shall pre
scribe such Tegulatlons as are necessary to. 
i?arry out the purposes of this section. Such 
regulations shall conform generally to the 
principles applied to labor organizations In 
the private sector. Complaints of violations 
of this section shall be filed with the Assis
tant Secretary. In any matter arising under 
tbls«ection. the Assistant Secretary may re-» 
quire a labor organization to cease and de
sist from -violations of this section and re
quire it to take such action as he considers 
appropriate to carry out the policies of this 
section.
**§721B. Basic provisions of agreements 

*‘.(a) Each agreement between an agency 
and 4(4abor organization shall provide the 
following:
. “ (1) In the administration of all matters 

covered by the agreement, oflaclals and em
ployees shall be governed b3?—

“ (A) existing or future laws and the reg
ulations of appropriate authorities. Including 
policies which are .set forth in the Federal 
Personnel Manual,

“ (B) published agency policies and regula
tions in existence at the time the agree
ment was approved, end

“ (C) fiub^uently published agency poli
cies and regulations required by law or by 
the regulations of appropriate authorities, or 
authorized by the terms of a controlling 
agreement at a higher agency level.

“ (2) Management officials of the agency

[From 124 Cong. Rec. H 9622

“ (2) appropriate arrangements for em
ployees adversely affected by the impact of 
management’s exercising its authority to de
cide or act in matters reserved under such 
subsection,
except that such negotiations shall not un
reasonably delay the exercise by max^ement^ 
of its authority to decide or act. and such 
procedures and arrangements shall be con
sistent with the provisions of any law or reg
ulation described In 7216(c) of this title, and 
shall not have the effect of negating the au
thority reserved under subsection (a).

“ (c) Nothing in the agreement shall re
quire an employee to become or to remain a 
member of a labor organization or to pay 
money to the organization except pursuant 
to a voluntary, written authorization by a 
member for the payment of dues through 
payroll deductions.

“ (d) The requirements of this section shall 
be expressly stated in the initial or basic 
agreement and apply to all supplemental, 
implementing, subsidiary, or informal agree
ments between the agency and the organiza
tion.
“ 5 7219. Approval of agreements - '

“An agreement with a labor organization 
as the exclusive representative of employees 
in a unit is subject to the approval of the 
head of the agency or his designee. An agree
ment shall be approved within 45 days from 
the date of its execution if it conforms to this 
chapter and other applicable laws, existing 
published agency policies and regulations 
(\mless the agency has granted an exception 
to a policy or regulation), and regulations of 
other appropriate authorities. An agreement ̂ .jQ 1 Q7 Q\ » 1  appropriate auT̂ noruies. An agreement

V d a i ly  eel. b e p t  • Lo  , ly  /  oy . J which has not been approved or disapproved
within 45 days from the date of its execution 

shall retain the right to determine w  mJB- shall go into effect without the required ap- 
ston. budget, organization, and int«m^ ^  proval of the agency head and shall be bind- 
curity practices of the agency, and the rlgh*. on the parties subject to the provisions 
^^accrtdance with ̂ pUcable laws and regu* • this chapter, other applicable laws, and

the regulations of appropriate authorities 
outside the agency. A local agreement sub
ject to a national or other controlling agree
ment at a higher level shall be approved un
der the procedures of the controlling agree
ment or, if none, \mder agency, regulations. 

“SUBCHAPTER IH—GRIEVANCES AND 
IMPASSES 

**§ 7221. Grievance procedures 
 ̂ “ (a) An agreement between an agency and 

to Bucli' a labor organization which has been accorded 
exclusive recognition shall provide a pro
cedure, applicable only to the unit, for the 

personnel by which such opmratiODs are ta  consideration of grievances. Subject to the 
be conducted; and provisions of subsection (d) of this section

“ (F) take such actions as' may be neces
sary to carry out the mission of the agency anit to thci extent not eontrary to any law. 
In situations of emergency. the coverage and scope at the prooedan

“ (b) Nothing in subsection(a) of this sec- shall be negotiated the parties to the 
tion shall preclude the parties from negotlat- agreonent. Except as otborwlse provided in 
ing— this section, such procedure Shan be the ez-

“ (1) procedures which management will  ̂elusive procedure available to the parties and 
observe in exercising its authority to decide ; the employees in the unit for resolving griev- 
or act in matters reserved imder such subsec- ances which fall within Its coverage, 
tion; or **<b) Any emi>loyee or group of employees

lations,
“ (A) direct employees of the agency;
“ (B) hire, promote, transfer, assign, and 

retain employees in positions within the 
agency, and to suspend, demote, discharge, 
or take other disciplinary action against 
employees;

“ (C) relieve employees from duties be
cause of lack of work ot for other legitimate 
reasons;

“ (D) maintain the efficiency of the Gov
ernment operations entrustesl 
officials;

•*(E) determine the methods, means, and
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In tlie unit may present grievances falUnĝ  
within the coverage of the negotiated griev- '  
ance procedure to the agency and have them 
adjusted without, the intervention of the 
exclusive representative if the adjustment is 
not inconsistent with the terms of the agree
ment and the exclusive representative 
been given an opportunity to be present at 
the adjustment,

“ (c) A negotiated grievance prOcedujre shall 
provide for arbitration as the final step of 
the procedxire. Arbitration may be invoked 
only by the agency or the exclusive repre
sentative. Except as provided in subsection 
(g) of this section, the procedure must also 
provide that the arbitrator is empowered to 
resolve questions as to whether or not any 
grievance is on a matter subject to arbitra
tion under the agreement.

**(d) A negotiated grievance procedure may 
cover any matter within the authority of an 
agency if not Inconsistent with the provi
sions of this chapter, except that it may not 
Include matters Involving examination, certi
fication and appointment, suitability, classi
fication. political activities, retirement, life 
and health insurance, national security, or 
the Pair Labor Standards Act of 1938 (29 
U.S.C. 201 et seq. ).

•"(e) Matters covered under sections 4303 
and 7512 of this title which also fall within 
the coverage of the negotiated grievance pro
cedure may, in the discretion of the aggrieved 
employee, be raised either under the appellate 
procedures of section 7701 of this title or 
under the negotiated grievance procedure, 
but not .both. Similar matters which cu*ise 
under other personnel systems applicable to 
employees covered by this chapter may. in 
the. discretion of the aggrieved employee, be 
raised either under the appellate procedures, 
if any, applicable to those matters, or under 
the negotiated grievance procedure, but not 
both. An employee shall be deemed to have 
exercised his option under this subsection 
to raise a matter either under the applicable 
appellate procedures or under the negotiated 
grievance procedure at such time as the em
ployee timely files a notice of appeal under 
the applicable appellate pro9edures or timely 
files a grievance in writing in accordance with 
the provisions of the parties* negotiated 
grievance procedure, whichever ©vent occurs first.

“ (f) An aggrieved employee affected by a 
prohibited personnel practice under section 
2302(b) (1) of this title which also falls under 
the coverage of the negotiated grievance pro
cedure may raise the matter under a stat
utory procedure or the negotiated procedure, 
but not both. An employee shall be deemed 
to have exercised his option under this sub
section to raise the matter under either a 
statutory procedure or the negotiated pro
cedure at such time as the employee timely . 
initiates an action-under the applicable 
statutory procedure or timely files a griev
ance in writing, in accordance with the pro
visions of the parties, negotiated procedure,

 ̂whichever event occurs first. Selection of the

negotiated procedure in no manner preju
dices the right of an aggrieved employee to 
request the Merit Sjrstems Protection Board 
to review the final decision pursuant to sub- 
secUons (h) and (1) of section 7701 of this 
title in the case of any personnel action that 
could have been appealed to the Board, or, 
where applicable, to request the Equal Em
ployment Opportunity CJommisslon to review 
a final decision In any other matter involving 
a complaint of discrimination of the type
prohibited by «ny law administered by the 
Equal Employment Opportunity Commis
sion.

**(g) An question that cannot be resolved 
by the parties as to whether or not a griev
ance Is on a matter excepted by subsectloh

(d) of. this section shall be referred for 
resolution to the agency responsible')' for 
final decisions relating to tho^ matters.

**(h) In matters covered imder sections 4303 
and 7512 of this title which have been raised 
under the negotiated grievance procedure 
in accordance with the provisions of subsec
tion (e) of this section, an arbitrator shall 
be governed by the provisions of section 4303
(f) or 7701(d) of this title, as applicable.

“ (1) Allocation of the costs of the arbitra
tion sh ^  be governed by the collective- 
bargaining agreement. An arbitrator shall 
have no authority to, award attorney or other 
representative fees, except that In matters 
where an employee is the prevailing party 
and the arbitrator’s decision is based on 
a finding of discrimination prohibited by any 
law referred to in section 7701 (h) 4>f this title 
attorney fees may be awarded and shall be 
governed by the standards applicable under 
the Civil Rights Act of 1964, as amended (42 
U.S.C. 2000e-5(k)).

“ (j) Either party may file exceptions to 
any arbitrator's award with the Authority, 
except that no exceptions may be filed to 
awards concerning matters covered under 
subsection (e) of this section. The Authority 
f ' all sustaifi' a challenge to an arbitrator’s 
award only on grounds that the award vio
lates applicable law. appropriate regulation, 
or other grounds similar to those applied 
by Federal courts in private sector labor- 
management relations. Decisions of the Au
thority on exceptions to arbitration awards 
shall be final, except for the right of an ag
grieved employee \mder subsection (f) of this 
section.

*(k) In matters covered imder sections- 
4303 and 7512 of this title which have been 
raised \mder the provisions of the negotiated 
grievance procedure in accordance with the 
provisions of subsection (e) of this section, 
the provisions of section 7702 of this title 
pertaining to judicial review shall apply to 
the award of an arbitrator in the same man
ner and under the same conditions as if the 
matter had b^n decided by the Merit Sys
tems Protection Board. In matters similar 
to those covered under sections 4303 and 
751" which arise under other personnel sys
tems and which an aggrieved employee has
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raised under the negotiated grlerance pro- 
oedure, Judicial review of an arbitrator’s 
award may be obtained in in the same man
ner and on the same basis as could be ob
tained of a final de<^on in such matters 
raised under i^)pllcable appellate procedures. 
««l 7222. Federal Service Impasse Panel; ne

gotiation impasses
** (a)(1) There is established within the 

Authority, as a distinct organizational entity, 
the Federal Service Impasses Panel. The 
Panel is composed of the Chairman, and an 
even number of other members, appoinrted 
by the President solely on the basis of fitness

* to perform the duties and functions of the 
Office, from among individuals who are 
familiar with Government operations and 
knowledgeable n̂ labor-management rela
tions. Mo employee (as defined under section 
2106 of this title) shall be appointed to 
serve as a member of the Panel.

•*(2) At the time the members of the Panel 
(other than the Chairman) are first ap- 

 ̂ potnt^, half shall be appointed for a term ' 
of 1 year and half for a term of 3 years. An 
individual appointed to serve as the Chalr'- 
mnn shall serve for a term of 6 years. A suc
cessor of any member shall be appointed for 
terms of 5 years, except that an individual 
chosen to fill a vacancy shall be appointed 
for the unexpir^ term of the member whom

[From 124 Cong. Rec. H 9623 
(daily ed. Sept. 13, 1978):]

gich individual replaces. Any member of the 
panel may be removed by the President.

‘•(3) The Panel may appoint an executive 
secretary and such other employees as it 
may from time .to time find necessary for the 
proper perforroance of 4ts duties. oEach mem
ber of the Panel Is entitled to pay at a rate 
equal to the dally equivalent of the maxi
mum annual rate of basic pay currently paid, 
from time to time, under the General Sched
ule for each day the member Is engaged in 
the performance of official business on the 
work of the Panel, including traveltime, and 
Is entitled to travel expenses and a per diem 
allowance under section .5703 of this title.

**(b) Upon request, the Federal Mediation 
and Conciliation Service shall provide serv
ices and assistance to agencies and labor or
ganizations in the resolution of negotiation 
impasses.

“ (c) If voluntary arrangements, inclnding 
the services of the Federal Mediation And 
Conciliation Service or other 4;faird-party me
diation, fail to resolve a negotiation impasse, 
either party may request the Panel to con
sider the matter. . .

“ (d) The Panel or Its <deMgnee shall 
promptly investigate any împasse presented 
to It under subsection (c) of laiis eection. 
The Panel «hall consider the .matter and 
shall either recommend procedures to the 
parties for the resolution .of the Impasse or 
assist the parties in arriving at a settlement 
through such methods and procedures, in
cluding fact finding said recommendations..

as it may find appropriate to accomplish the 
purposes of this section. Arbitration, or 
third-party fact finding with recommenda
tions to assist in the resolution of an im
passe, may be used by the parties only when 
authorized or directed by the Panel. If the 
parties do not arrive at a  rsettlement, the 
Panel may hold hearings, compel under sec
tion 7234 of this title the attendance of wit
nesses and the production of dociunents, and 
take whatever action is necessary and not 
inconsistent with the provisions of t̂his 
chapter to resolve the impapse. Notice of any 
final action of the Panel shall be promptly 
served upon the parties and such action 
shall be binding upon them during the term 
of the agreement iraless the parties mu
tually agree otherwise.

*'SUBCHAPTER IV— ÂDMXNISTRATIVIC 
A3ND OTHER PROVISIONS 

••§7231. Allotments to representatives 
**(a) If, pursuant to an agreement nego

tiated in accordance with the provisions of 
this chapter, an agency has received from an 
employee in  a \mlt of exclusive recognition 
a written assignment 'W h i(d i  authorizes the 
agency to deduct from the wages of such em
ployee amounts for the payment of regular 
and periodic dues of the exclusive repre
sentative for such unit, such assignment 
shall be honored. Except as required under 
subsection (b) of this section, any such as
signment shall be revocable at stated inter
vals of not more than 6 months.

**(b̂  An allotment for the deduction of la
bor organization dues terminates when—
* ^(1)’ the dues withholding agreement be

tween the agency and the exclusive repre
sentative is terminated or ceases to be ap
plicable to the employee; or

•*(2) the employee has been suspended or 
expelled from the labor organization which 
is the exclusive representative.
*"§ 7232. Use of official time 

'^Solicitation of membership or dues and 
other internal business of a labor organiza
tion shall be conducted during the non
duty hours of the employees concerned. Em
ployees who represent a recognized labor 
organization shall not be on official time 
when negotiating an agreement with agency 
management, except that the negotiating 
parties may agree to arrangements which 
provide that the agency will authorize a rea
sonable number of such employeser.(not nor
mally in excess of the immber oT manage
ment wpresentatives) %o negcrtiiate-on official 
time for up to 40 Ixours, vr up to one-half 
the time ^»ent In negotiations vdurlnĝ ziBg- 
ular working hours.
**§ X283. Remedial X k c t ip m  

*!lf t t  is determined by ‘-appropriate au- 
th oE ttg r, including an arbitrator, that ̂ certain 
action will carry out the policies of̂  this 
chapter, such action may be directed by the 
appropriate authority i f  consistent with law, 
includlng.section 5506 4)f this title.
“S ^4.Subpenas .

"t(«a) Any member of the Authority. In

5 0 -9 5 2  0 - 7 9 59
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eluding the General Coiinsei, rany jnemlaer 
of the Panel, and any employee of ttie Au
thority tieslgnated by the Authority may—

-" (1) Issue subpenas Tequlrlng the At
tendance ATiii testimony of witnesses and 
the production of documentary or other evi
dence from any place in the United States 
or any territory or possession thereof, ithe 
Commonwealth of Puerto Rico, or the Dis
trict of Columbia, except that no subpena 
shall be Issued imder this section which 
requhres the disclosure of intramanagement 
guidance, advice, counsel, or training within 
an .agency or between an -agency and the 
Office itf Personnel Management; and

•"(2) .administer oaths, take or order the 
taking of depositions, order responses Jto 
written Interrogataries, examine witnesses, 
and receive evidence.

*̂ (b) In the case of .contumacy or lailure 
to -obey a subpena issued imder subsection
(a) (1), the United States district court for 
the J^lclal district in which the person to 
w2kom the subpena Is addressed resides or is 
served may Issue an order requiring such 
person to appear at any designated place to 
testify or to produce documentary or other 
evidence. Any failure to obey the order of 
the court may be punished by the court ,as 
a contempt thereof.

■̂ -(•c) Witness (whether appearing volun
tarily or under subpena) shall be paid the 
same :fee and mileage allowances which are 
paid subpenaed witnessCT in the ĉourts 'of 
the United States. - -
-§ 723S. Regulations ^

'**iChe Authoril7 , Including the General 
Counsel and the Panel, and the Federal Me
diation and ConciUatlQn Service shall each 
prescribe rules and regulations to carry out 
the provisions of this chapter applicable ttf" 
them. Unless otherwise .specifically provided 
in this chapter, the provisions of subchapter 
n  of chapter 6 of this title shall be applicable 
to the issuance, revision, or rejpeal of any 
such Txde or regulation.**.

'(b  ̂(1) The amendments made by sitbsec- 
tion (a) shall not preclude—

(A) the renewal or continuation of an ex
clusive recognition  ̂jcertiflcatlon of a repre
sentative. or a la^ui agreement between an 
agency and a representative of its employees 
entered into before the effective date of this 
section; or

-̂ (B) the renewal, continuation, or initial 
according of recognition for units of man
agement ^ cla ls  or supervisors represented 
by labor organizations which historically or 
traditionally represent management officials 
or supervisors in private industry and which 
hold exclusive recognition for imlts of such 
officials or supervisors in any agency on the 
effective date of this section.

(2) Policies, regulations, and procedures 
established, and decisions Issued, under Ex
ecutive Order Numbered 11491. or imder the 
provision of any related Executive order in 
effect on the effective date of this section, 
shall remain In full force and effect until are- 
vised or revoked by Executive order or stat
ute. or unless superseded by appropriate deci

sion or regulation of the Federal Labor Rela
tions Authorllgr.

(c) Any term of office nf <member fft 
the Federal Labor Rfila4JLons Authority «and 
the OAnarfti Counsel <of the Fede^ Labor 
Relations Authority serving on the“ effective 
date jof this section shall joontlnue Jn êffect 
imtil such time as such term would expire 
under JEleorganization Pian Numbered 2 of 
1973, ^ d  upon expiration x>f such term, ap
pointments to such office shall be made un
der section 7203 of Utle.5. Untted States Code. 
Any term of office of any member of the Fed
eral Service Impasses Panel serving on the 
effective date of this section shall continue 
in effect until such time as members of the 
Panel are appointed pursuant Xd section 7222 
of title 5, United States Code.

"(tl) There are hereby authorized to be Ap
propriated such sums as may .be Jiecessary 
to carry out the functions and purposes of 
this section. ' -.

(e) 'The table of chapters Tor subpart F of 
part m of title 5. United States Code, is 
amended by adding after the Item relating to 
chapter 71 the following Jiew Item:
'*72. IPederal -Service Xabor-Manage-

ment Relations--------------------------- .7201**.
iii) Section 5314 xif title C, TUnlted States 

Code, is amended by «ddlng at the end there
of:

Camtrman. Jtederai lAbor^ Relations 
Authority.”. '

(g) Section &316 of title £, United States 
Code, is Amended adding >at̂ 1±ie end ther^ 
of: -

*\(J^) Members (2:).. Pedetral Labor Rela
tions Authority.”. V 

(̂h) Section ^316 6f title 5, United States 
Code, is amended by adding at the end there- 
ot: • - • 

*‘,(145) >General Coimsel, JRederal Labor Re
lations Authority.”. ... « ^̂ v;r : i..:

BIIMEDUU. A trnH O B IT T  r
«EC. Secti<lm W96 trf -title 5. umted 

StaJtesJCode. is amended by striking out sub- 
seotitms (b) and (c) and Inserting In Ueu 
thereof following:

"n(flDt) An employee xft m  -agency ^lio. t>n 
the b̂asiSfoT an administrative determination 
or (a timely appeal, is found by appropriate 
authority to have suffered a withdrawal, re
duction, (or denial of an or part of the em
ployee^ pay, allowances, differentials. x>r 
other janonetary or employment benefits, or u 
denial of an Increase in euch pay. aUowances. 
differentials, or other monetary or employ- 
mex£t {benefits, which woiild not liave oc- 
cnrrefl :but for unjustified or unwarranted 
acttian taken by the «gency— . V 

*“:(1 .) is entitled, on correction of the action— . * - ‘ .. . .  ..
* (̂A) to 2be made whcQe -for «11 losses «uf- 

feral less, in applicable -circumstances, in
terim earnings, and .*

tl Appropriate.^^ rcflmrtatement or 
restoeatiDn to 'the same ot •a substantially 
similar position, or promotion to a higher 
le3^ position; and ^

“ (2) for all purposes is deemed to liave 
performed service for the agency during the
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period vOf the unjustifled >xir tunwarranted ao-̂  
tloxu exo^t that—

^(A) annual leave restored under this para
graph which l8 In excess of the maximum 
leave accumiQatlon permitted by law shall 
be credited to a separate leave account for 
the employee and shall be available for oise 
by the employee within the time limits pre
scribed by regulations of the Office of Per
sonnel Management, and

annual leave credited imder subpara
graph (A) of this paragraph ibut unused and 
still jtvallable to the employee under regula* 
tlons prescribed by the Office of Personnel 
Management shall be Included in the lump
sum payment \mder section 6651 or 6552(1) 
of 1;hls title but may not be retained to the 
credit of the employee under section 5552(d) 
of this title. X ' r -n :.

" (c) For the purposes of this iMcUon— . 
*̂ (1') Unjustified or -unwarranted aptlon* 

Indtndee— '

[From 124 Cong. Rec. H 9624 
(daily ed. Sept. 13, 1978):]

**(A) any act of commission, either sub
stantive or procedural, which violates or 
improperly applies a provision of law. Execu
tive order, regulation, or collective bargain
ing agreement; and

“ (B) any act of omission, or failure to 
take an action, or confer a benefit, which 
must be taken or conferred under a non- 
discretionary provision of law. Executive 
order, regiQation, or collective-bargaining 
agreement;

“ (2) 'administrative determination* In
cludes, but is not limited to, a decision, 
award, or order Issued by—

“ (A) a court having Jurisdiction over the 
matter involved;

“ (B) the Office of Personnel Management; 
**(C) the Merit Systems Protection Board; 
" (D) the Federal Labor Relations Author

ity;
“ (E) the Comptroller General of the 

United States;
“ /P) tjie head of the employing agency or 

an agency official to whom corrective action 
authority is delegated; or

**(0) an arbitrator Under a negotiated 
binding arbitration agreement between a 
labor organization and agency management;

“ (3) ‘appropriate authority* includes, but 
Is not limited to—

“ (A) a cotui; having jurisdiction;
*'(B) the Office of Personnel Management; 
“ (C) the Merit Systems Protection Board; 
*‘ (D) the Federal Labor Relations Author

ity;
*‘ (E) the Comptroller General of the 

United States;.
“ (F) the head of the employing agency or 

agency official to whom corrective action au
thority is delegated; or

“ (G) an arbitrator imder a negotiated 
binding arbitration agreement between a 
labor organization and agency management. 

“ (d) The provisions of this section shall

not apply to reclassification actions nor shall 
they authorize the setting aside of an other
wise proper promotion by a selecting official 
from a group of properly ranked and certi
fied candidates.

**(e) The Office of Personnel Management 
shall prescribe regulations to carry out this 
section. However, the regulations are not ap
plicable to the Tennessee Valley Authority 
and its employees.’*.

Page 143, banning on line 19, strike out 
“Section 7203 of title 6, United States Code 
(as redesignated In section 703(1) of this 
Act)** and Insert In lieu thereof “Section 
7153 of title 6, Uhlted States Code,**.

Page 264, beginning on line 14, strike out 
“supervisor or management official (as de
fined in paragraphs (10) and (11) of section 
7103 of this title, respectively)** and Insert 
in lieu ther^f **management official or sup
ervisor (as defined In paragraphs (10) and
(11) of section 7203 of this title, respec
tively) **.

Page 376, beginning on line 1, strike out 
“before *7203* (as added In section 703(d) (2) 
of this Act) ** and insert in lieu thereof “be
fore *7163* **.

Page 386, beginning on line 1, strike out 
“7203, and 7204 (as redesignated in sectlcm 
703(a)(1) .of this Act) ,** and insert In lieu 
thereof “7163, and 7164,**.

Conform the table of contents accordingly.
Mr. COLLINS of Texas (during the 

reading). Mr. cniairman, I ask unani
mous consent that my amendment be 
considered as read and printed in the 
Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Texas?

There was no objection.
. (Mr. COLLINS of Texas asked and was 

given permislon to revise and extend his 
remarks.)

Mr. COLLINS of Texas. 1^; Chair
man, I am rising to offer an amendment 
for the committee’s version of title vn , 
dealing with labor-management. rela
tions in the Federal civil service.

Under the provisions of the commit
tee’s bill, our longstanding policy to
ward labor relations between Federal 
employees and their government em
ployer would be drastically altered. 
Knowing this, and afraid of the outcome 
when the committee’s bill was brought 
to the floor, the Carter administration 
has been attempting to negotiate with 
various members of the committee in the 
hope of reaching some sort of compro
mise between what the administration 
wants and what the committee wants to 
give them.

Although I have not been a partici
pant In these llth-hour negotiations, I
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have a solution to the problem now fac
ing the administration.

My amendment is virtually identical 
to the bill reported by the Senate Com
mittee on Governmental Affairs before 
the Senate acted on S. 2640, and it re
flects what I understand to be the ad
ministration’s position on codifying our 
present Executive order program of 
labor-management relations.

Tlie amendment establishes a Federal 
Labor Relations Authority and creates 
a legislated program for our labor-man
agement relations, following the basic 
charter or our existing Executive order 
program.

My offering of what is the adminis
tration's requested language for this title 
of the bill, and what has already been 
agreed to by the Senate committee 
should go a long way in avoiding com
plications as we finish out this session 
and could well insure final passage of 
the Civil Service Reform Act itself.

I want to point out that my amend
ment does not give Federal employees 
the right to strike, does not allow for an 
agency shop arrangement, and does not 
require employees in a bargaining unit 
who choose not to belong to a union to 
pay any fees for imion representation.

The new Authority, which will come 
into being between now and next 
January 1 by virtue of passage of Reor
ganization Plan No. 2 of 1978, will carry 
out the functions formerly performed by 
the Federal Labor Relations Council and 
the Assistant Secretary of Labor for 
Labor-Management Relations.

The amendment permits labor unions 
to bargain collectively over those per
sonnel policies, practices and matters 
affecting working conditions that are, 
within the authority of agency managers 
to agree to. It specifies those areas of de
cisionmaking which are reserved to man
agement and may not be subject to the 
collective bargaining process.

The amendment also provides statu
tory permission allowing labor unions 
to bargain on the creation of arbitration 
mechanisms for resolving adverse ac
tions—such as demotions and dis
charges—and other appealable matters— 
such as grievances.

There are several major areas where 
the amendment is different from the bill 
as reported by the House committee, be
cause my amendment incorporates the 
administration’s proposals:

OP BAhCArnXNO

The amendment permits bargaining 
only on those personnel policies, prac
tices and matters affecting working con

ditions that are not limited by laws and 
excludes Government-wide regulations, 
as well as agency regulations for which 
“compelling need" exists.

The amendment sets up two categories 
of ‘‘management rights*':

Bargaining would be permitted but not 
required on nimiber of employees in 
agency; on the numbers, types, and 
grades assigned to a unit, project, or tour 
of duty; or on the technology of per
forming work.

Bargaining would be prohibited on 
mission, budget, organization, and inter
nal security of agency; as well as one 
management's retained right in accord
ance with applicable laws and regula
tions to direct employees to hire, pro
mote, transfer, assign, and retain em
ployees; to suspend, demote, discharge, 
or take other disciplinary action against 
employees; relieve employees from duty 
because of lack of work; to maintain ef
ficiency of operations; to determine 
methods, means and personnel for ac
complishing work; and on ability to take 
necessary actions in emergencies.

The House committee bill, on the other 
hand, broadly defines scope of bargaining 
by saying that “conditions of employ
ment” excludes only matter relating to 
discrimination, political activities, and 
those few specifically prescribed by law— 
for example, pay and benefits.

Under the committee's bill, all agency 
regulations and Government-wide regu
lations would be subject to bargaining, 
unless a compelling need is demonstrated 
for keeping them off the bargaining 
table.

The committee’s bill sets up only one 
category of management rights:

Barg^ing would be prohibited only 
on management's retained right to de
termine the mission, budget, organiza
tion and number of employees in an 
agency, knd on the internal security of 
an agency. Management would only be 
able to direct employees, to assign work— 
including contracting out—and to deter
mine personnel for conducting agency 
operations, and to take necessary actions 
in emergencies.

GRIEVANCE ARBrTHATION

The amendment permits grievance 
arbitration to cover any matter within 
the authority of an agency to decide but 
such arbitration may not include mat
ters Involving examination, certification 
and appointment, suitability, classifica
tion, political activities, retirement, life 
and health insurance, national security 
or the Fair Labor Standards Act.

The committee bill defines the scope
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of grievance arbitration in a lasnion sim
ilar to its definition of “condition of em
ployment” and includes discriminatior. 
and classification as mattei^ for griev
ance arbitration. The only items ex
cluded from an arbitration process would 
be political activities, retirement, life and 
health insurance, and suspension or re
moval for national security reasons.

USE OP GRIEVANCK ARBITRATION

The amendment provides that any 
negotiated procedure will be the exclu-
[From 124 Cong. Rec. H 9625 
(daily ed. Sept. 13, 1978):]
sive forum for use by Employees in a 
bargaining imit on matters covered, ex
cept in adverse action and discrimina
tion cases where employees may choose 
the negotiated arbitration procedure or 
the statutory appeal procedure, but not 
both.

The committee’s bill provides no simi
lar exclusivity. An employee may choose 
between the negotiated or statutory pro
cedure on any matter covered.
JUDICIAL REVIEW OP FEDERAL LABOR RELATIONS 

AU TH ORITY

My amendment provides that decisions 
and orders issued by the Federal Labor 
Relations Authority are final and en
forceable by the Authority and are not 
subject to judicial review or enforce
ment—except that judicial review may be 
obtained on constitutional questions. Ac
cess to judicial review for adverse action 
and discrimination matters would con
tinue under the substitute.

The committee’s bill seriously weakens 
the Federal Labor Relations Authority by 
providing that all of its decisions and 
orders are subject to judicial review in 
any U.S. District court, which introduces 
the possibility of intolerable delays and 
unpredictable final decision by judges.
EXCLUSIVE EECOGNITION W IT H  AN  ELECTION

The amendment continues our cur
rent procedures in requiring that an 
election must be held before exclusive 
recognition status can be granted by an 
agency to a imion.

The committee’s bill, however, departs 
substantially from our current practice 
by permitting the Federal Labor Rela
tions Authority to grant exclusive recog
nition without an election simply on the 
basis of a showing by a labor organiza
tion that it r^resents a majority of em
ployees in the unit. This could be accom
plished on the basis of a “card check,” or 
by a petition.

U N FAIR LABOR PRACTICES— PICKETIN G

The amendment includes a prohibition 
against picketing which Interferes or 
threatens to interfere with agency opera
tions, which Is a continuation of our 
current Executive order prohibition.

The committee biD, on the other hand, 
is unclear on the subject of picketing. Its 
provisions on unfair labor practices, the 
committee bill does not include picketing 
as an unfair labor practice. I am uncer
tain if the exclusion would peimit pickets 
in all circiunstances, and if so, what 
recourse would an agency have if such 
picketing was not unfair labor practice?

DUES W ITH H O LD IN G  AND OFFICIAL T IM B

The amen^ent allows imions to enter 
into dues withholding agreements with 
agencies, and the service charge for the 
work would be subject to bargaining. 
Under the voluntary dues withholding 
system, allotments are revocable at 
6-month intervals. Both of these pro
visions are identical to our current 
program.

The committee bill, on the other 
hand, departs from our current program 
by requiring an agency to deduct dues 
at the request of an exclusion unlon  ̂
Allotments would be irrevocable for 
1 year, and would be made free of charge 
to both the union and the employee.
- The committee bill also allows for dues 

withholding arrangements for unions 
with 10 percent or more membership in 
bsirgaining units where there is no 
exclusive union.
AM END M ENT OFFERED BY M R. UDALL AS A SU B

STITU TE FOR THE AM EN D M EN T OFFERED BY
M R. OOLLINS OP TEXAS

Mr. UDALL. Mr. Chairman, I offer an 
amendment as a substitute for the 
amendment.

The Clerk read as follows:
Amendment offered by Mr. U d a l l  as a sub

stitute for the amendment offered by Mr. 
C o l l i n s  of Texas: Strike out title vn (be
ginning on line 12 of page 288 and ending on 
line 12 of page 348) and Insert in lieu thereof 
the following: .
TITLE v n —FEDERAL SERVICE LABOR- 

MANAGEMENT RELATIONS 
f e d e r a l  s e r v i c e  l a b o r - m a n a g e m e n t  

r e l a t i o n s

Sec. 701. So much of subpart F of part n i 
of title 6. United States Code, as precedes 
subchapter II of chapter 71 thereof Is 
amended to read as foUows:

“Subpart P—^Labor-Management and
Employee Relations >

“Chapter 71—LABOR-MANAGEMENT 
RELATIONS
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“SUBCHAPTER I—GENERAL PROVISIONS 
**Sec.
“7101. Findings and purpose.
•‘7102. Employees’ rights.
**7103. Deflnltions; application.
**7104. Federal Labor Relations Authority. 
**7105. Powers and duties of the Authority. 
“7106. Management rights.
'•SUBCHAPTER II—RIGHTS AND DUTIES 

OF AGENCIES AND LABOR ORGANIZA
TIONS.

“Sec.
‘*7111.
“7112.

“7113.
“7114.
**7115.
*•7116.
"7117.
•*7118.
-7119.
**7120.

Exclusive recognition of labor orga
nizations.

Determination of" appropriate units 
for labor organizatloh representa
tion.

National consultation rights.
Representation rights and duties.
Allotments to representatives.
Unfair labor practices.
Duty to bargain in good faith; com

pelling need; duly to consult.
Prevention of imfair lalx^ practices.
Negotiation impasses; Federal Service 

Impasses Panel.
Standards of conduct for labor orga

nizations.
“SUBCHAPTER HI—GRIEVANCES. 

APPEALS. AND REVIEW
**Sec.
•*7121. Grievance procedures.
•̂ 122. Exceptions to arbitral awards. 
••7123. Judicial review; enforcement.
**SUBCHAPTER IV—ADMINISTRATIVE AND 

OTHER PROVISIONS
**Sec.
••7131. Reporting requirements for standards 

of conduct.
“7132. Official tline.
••7133. Subpenas.
••7134. Compilation and publication of data. 
•'7136. Regulations.
•*7136. Continuation of existing laws, recog

nitions, agreements, and proce
dures.

“SUBCHAPTER I—GENERAL PROVISIONS 
*̂§ 7101. Findings and purpose

**(a) The Congress finds that experience In 
both private and public employment indi
cates that the statutory protection of the 
right of employees to organize, bargain ool- 
lectlTely, and participate through labor orga- 
nlzationB o(f their own choosing in decisions 
which affect them safeguards the public in
terest and contributes to the effective con
duct of public business. Such protection fa
cilitates and encoiirages the amicable settle
ment of disputes between employees and 
their employers Involving conditions of em
ployment. Therefore, labor organizations and 
collective bargaining in the civil service are 
in the public interest.

“ (b) It is the purpose of this chapter to 
prescribe certain rights and obligations of 
the employees of the Federal Government 
and to establish procedures which are de
signed to meet the special requirements and 
needs of the Federal Government.

“ § 7102. Employees* rights
“Each employee shall have the right to 

form. Join, or assist any labor organization, 
or to refrain from any such activity,, freely 
and without fear of penalty or reprisal, and 
each employee shall be protected in the exer
cise of such right. Except as otherwise pro
vided under this chapter, such right includes 
the right—

“ (1) to act for a. labor organization in the 
capacity of a representative and the right, 
in such capacity, to present the views of the 
labor organization to heads of agencies and 
other officials of the executive branch of the 
Government, the Congress, or other appro
priate authorities,

“ (2) to engage In cc^ective bargaining 
with respect to conditions of employment 
through representatives chosen by employees 
under this chapter, and

“ (3) to engage in other lawfiil activities 
for the purpose of establishing, maintaining, 
and Improving conditions of empl03rment.
**§ 7103. Deflnltions; application 

“ (a) For the purpose of this chapter— 
••(1) •person' means an individual, labor 

organization, or agency;
**<2) ‘employee’ means an individual— 
**(A) employed in an agency; or 
“ (B) whose employment In an agency has 

ceased because of any unfair labor practice 
under section 7116 of this title and who has 
not obtained any other regular and substan
tially equivalent employment, as determined 
un^r regulations prescribed by the Federal 
Labor Relations Auth(»rity; 
but does not include— .

“ (1) an alien or noncitizen of the United 
States who occupies a position outside the 
United States;

••(11) a member of the uniformed services; 
** (ill) a supervisor or a management official;

or
**(iv) an officer or employee in the Foreign 

Service of the United States employed in the 
Department of State, the Agency for Inter
national Development, or the International 
Communication Agency;

**(3) *agency’ means an Executive agency 
(including a nonappropriated fund infitru- 
mentaJity described in section 2105 (c) of this 
title and the Veterans* Canteen Service, Vet
erans’ Administration), the Library of Con
gress, and the Government Printing Office, 
but does not Include—

“ (A) the Generia Accounting Office;
••(B) the Federal Bureau of Investigation; 
**(C) the Central Intelligence Agency;
•*(D) the National Security Agency;
“ (E) the Tennessee Valley Authority;
“ (F) the Federal Labor Relations Author

ity; or
••(G) the Federal Service Impasses Panel; 
“ (4) labor organization’ means an organi

zation composed in whole or in part of em
ployees, in which employees participate and 
pay dues, and which has as a purpose the 
dealing with an agency concerning griev
ances and conditions of employment, but 
does not include—

“ (A) an organization whose basic piuT>ose
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l8 entirely social, fraternal/or limited to spe
cial Interest objectives which are only inci
dentally related to conditions of employment;

[From 124 Cong. Rec. H 9626 
(dally ed. Sept. 13, 1978):]
“ (B) an organization which, by Its con- 

Btitutlon, bylaws, tacit agreement among ita 
members, or otherwise, denies membership 
becaiose of race, color, creed, national 
origin, sex, age, preferential or non-preferen- 
tlal civil service status, political aflailatlon. 
marital status, or handicapping condition; 
or

“ (C) an organization sponsored by an 
agency;

**(5) *dues* means dues, fees, and assess
ments;

•*(6) ‘Authority* means the Federal Labor 
Relations Authority described in section 
7104(a) of this title;

**(7) *Panel* means the Federal Service 
Impasses Panel described in se<?tion 7119(c) 
of this Utle;

“ (8) 'coUectlvo bargaining agreement* 
means an agreement entered Into as a result 
of coUectlve bargaining pursuant to the 
provisions of this chapter;'

"“ (g) ‘grievance* means any complaint— 
“ (A)̂  by any employee concerning any 

matter relating to the epaployment of the 
employee; '  -

**(B) by any labor organization concern-. 
Ing any matter relating to the employment 
of any employee; o r .

**(C) by any employee, labor organization, 
or agency concerning—

-(1) the effect or Interpretation, or a 
claim of breach, of a collective bargaining 
agreement; or 

•*(U) any clalmeVl violation, misinterpre
tation. or misapplication of any law, nile, 
or regulation affecting _ conditions of 
employment; ‘ ? _

“ (10) ‘supervtor* means an Individual 
employed by an agency having authority In 
the interest of the agency to hire, direct, 
assign, promote, reward,, transfer, furlough, 
layoff, recall, suspend, discipline, or remove 
employees, to adjust their -grievances, or to 
effectively recommend such action, if the 
exercise of the authority is not merely rou
tine or clerical in nature but requires the 
consistent exercise of Independent Judg
ment, except that, with respect to any unit 
■which includes firefighters or nurses, the 
term ‘supervlor* Includes only those Indi
viduals who devote a preponderance of their 
employment time to exercising such 
authority;

•‘ (11) 'management official* means an In
dividual employed by an agency In a posi
tion the duties and responsibilities of which 
require or authorize the individual to 
formulate, determine, or Influence the poll- 
cl^  of the agency; ' -

••(12) 'collective bargaining* means the 
performance of the mutual obligation of the 
representative of an agency and the exclusive

representative of employees In an appro
priate imit in the agency to meet at reason
able times and to confer, consult, and bar
gain in a good-falth'effort to reach agree
ment with respect to the conditions of em
ployment affecting such employees and to ex
ecute, if requested by either party, a writ
ten document incorporating any collective 
bargaining agreement reached, but the ob
ligation referred to in this paragraph does 
not compel either party id agree to a pro
posal or to make a concession;

“ (13) ‘confidential employee* means an 
employee who acts in a confidential capacity 
with respect to an Individual who formu
lates or affectuates management policies in 
the field of labor-management relations;

“ (14) ‘conditions of employment* means 
personnel policies, practices, and matters, 
whether established by rule, regulation, or 
otherwise, affecting working conditions, ex
cept that such term does not Include poli
ces, practices, and matters—

“ (A) relating to discrimination in employ
ment on the basis of race, color, religion, sex, 
age, national origin, or handicapping con
dition, within an agency subject to the juris
diction of the Equal Employment Opportu
nity Ck)mml8slon;

**(B) relating to political activities pro
hibited under subchapter HI of chapter 73 
of this title;

“ (C) relating to the classification of any 
position; or 

“ (D) to the extent such matters are speci
fically provided for by Federal statute;

“ (16) ‘professional employee* means—
“ (A) an employee engaged in the perform

ance of work—  ̂ .
“ (i) requiring knowledge of an advanced 

type In a field of science or learning cus
tomarily acquired by a prolonged course of 
specialized intellectual instruction and study 
In an institution of higher learning or a hos
pital (as dlstlngtdshed from knowledge 
acquired by a general academic education or 
from an apprenticeship, or from training in 
the performance of routine mental, manual, 
mechanical, or physical activities);

“ (11) requiring the consistent exercise of 
discretion and judgment in its performance;

“ (ill) which Is predominantly Intellectual 
and varied in character (as distinguished 
from routine mental, manual, mechanical, 
or physical work); and 

“ (iv) which Is of such character that the 
output produced or the result accomplished 
by such work cannot be standardized in rela
tion to a given period of time; or

“ (B) an employee who has completed the 
courses of specialized intellectual instruc
tion and study described in subpargraph (A)
(1) of this paragraph and Is perfromlng re
lated work under appropriate direction or 
guidance to qualify the employee as a pro
fessional employee described in subpara
graph (A) of this paragraph;

“ (16) ‘exclusve representative* means any 
labor organization which—

*̂ (A) is certified as the exclusive repre-
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sentatlve of employees In an appropriate 
unit pursuant to section 7111 ot this title; or 

*'(B) was recognized by an agency Im
mediately before the effective date of this 
chapter as the exclusive representative of em
ployees in an appropriate unit—

**(i) on the basis of an election, or 
*'(11) on any basis other than an election, 

and continues to be so recognized In accord
ance -with the provisions of this chapter;

*‘ (17) ‘firefighter* means any employee en
gaged in the performance of work directly 
connected with the control cuid extinguish
ment of fires or the maintenance and use of 
firefighting apparatus and eqtiipment; and 

"(IS) ‘United States* means the 50 States, 
the District of Coliunbia, the Ck>mmonwealth 
of Puerto Rico, Guam, the Virgin Islands, 
the Trust Territory of the Pacific Islands, 
and any territory or possession of the United 
States.

“ (b) The President may issue an order ex- 
' eluding any agency or subdivision thereof 

from coverage under this chapter if the 
President determines th&t—

**(1) the agency or subdivision has as a 
primary fimction Intelligence, counterintel
ligence, investigative, or security work, and 

“ (2) the provisions of this chapter cannot 
be applied to that agency or subdivision in, 
a manner consistent with national security 
requirements and considerations. ^
“ §7104. Federal Labor Relations Authority 

“ (a) The Federal Labor Relations Author
ity is composed of three members, not more 
than 2 of whom may be adherents of the 
same political party. No member shall engage 
in any other business or employment or hold 
another office or position in the Government' 
of the United States except as otherwise 
provided by law. -
’ /*(b)' Members of tlie Authority j^a li be./* 
Appointed by the President by and with the ; 
advice and consent of the Senate, and may 
be removed by the Pr^ident only upon« 
notice and hearing and only for misconduct. 
Inefficiency, neglect of duty, or malfeasance 
in office. The President shall designate one 
member to serve as Chairman of the Au
thority.

“ (c)(1) One of the original members of 
the Authority shall be appointed for a term 
of 1 year, one for a term of 3 years, and 
the Chairman for a term of 5 years. There
after, each member shall be appointed for a

- term of 5 years.
“ (2) Notwithstanding paragraph (1) of 

this subsection, the term of any member 
shall not expir6 before the earlier of—

“ (A) the date on which the member’s 
successor takes office, or

“ (B) the last day of the Congress begin
ning after the date on which the member’s 
term of office would (but for this subpara
graph) expire.
An individual chosen to fill a vacancy shaU 
be appointed for the unexpired term of the

member replaced. ;•
“ (d) A vacancy In the Authority shall not 

Impair the right of the remaining members 
to exercise all of the powers of the Au
thority.

“ (e) The Authority shall make an annual 
report to the President for transmittal to 
the Congc^ which shall include informa
tion as to the cases it has heard and the 

. -decisions it has rendered.
“ (f)(1) The General Counsel of the Au

thority shall be appointed by the President, 
by and with, the advice and consent of the 
Senate, for a term of 5 years. The General 
Counsel may be removed by the Presidents 

“ (2)' The General Counsel may—
“ (A) investigate a llied  violations of this 

chapter, - J
“ (B) file and prosecute complants under 

this chapter.
“ (C) Intervene before the Authority In 

proceedings brought under section 7118 of 
this title, and 

“ (D) exercise such other powers of the 
Authority as the Authority may prescribe.

. “ (3) The General Counsel shall have direct 
authority over, and responsibility for. all 
employees in the office of General Counsel, 
including employees of the Geheral Counsel 
in the regional offices of the Authority.

“ (4) If a vacancy occurs In the office of 
General Counsel, the President shall prompt
ly designate an Acting General Counsel and 
shall submit a nomination f6r General 
Counsel to the Senate within 40 days after 
the vacancy occtirs, unless the Congress ad
journs sine die before the expiration of the 
40-day period. In which c&se the President 
shall submit the nomination to the Senate 
not later than 10 days after the Congress 
reconvenejs..  ̂. ^
**§ 7105. Powers and duties of the Authority 

‘̂‘ (a) The Authority shall provide leader- 
aftilp In establishing poUcies and guidance 
relating to matters under this chapter, and, 
except as otherwise provided, shall be re
sponsible for carrying out the purpose of 
this chapter..

“ (b) The Authority shall adopt an official 
seal which shall be Judicially noticed.

“ (c) The principal office of the Authority 
fihall be in or about the District of Colum
bia. but the Authority may meet and ex
ercise any or all of its powers at any time 
or place. Except as otherwise expressly pro
vided by law, the Authority may, by one or 
more of its members or by such agents es 
it may designate, make any appropriate in
quiry necessary to carry out its duties 
wherever persons subject to this chapter 
are located. Any member who participates In 
the inquiry shall not be disqualified from 
later participating in a decision of the 
Authority In any case relating to the In- 
qul^.

“ (d) The Authority shall appoint an 
Executive Director and such r^ional direc
tors, administrative law Judges under section
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3105 Of this tlUe, wid other Indlvlduala aa 
It may from time to time find neoessair for 
the proper performance of Ite functions.

“ (e)(1) The Authority may delegate to 
any regional director Its authority under 
this chapter—

*‘ (A) to determine whether a group ol 
employees Is an appropriate unit;

“ (B) to conduct Investigations and to pro
vide for hearings;

“ (C) to determine whether a question 
of representation exists and to direct an 
election; and 

“ (D) to conduct secret ballot elections and 
certify the results thereof.

“ (2) The Authority may delegate to any 
administrative law Judge appointed under 
subsection (d) of this section its authority 
iinder section 7118 of this title to determine 
whether any petrson has engaged in or Is 
engaging In an imfalr labor practice.

“ (f) If the Authority delegates any au
thority to any regional director or adminis
trative law Judge to take any action pur
suant to subsection (e) of this section, the 
Authority may, upon application by . any in
terested person lUed wl<thln 60 days after 
the date of the action, review such action, 
but the review shall not, unless specifically 
ordered by the Authority, operate as a stay 
of the action. The Auth<ffM;y may affirm, 
modify, or reverse any action reviewed un
der this subsection. If the Authority does 
not undertake to grant review of the ac
tion under this subsection within 60 days 
after the later of—

“ (1) the date of the action; or 
“ (2) the date of the filing of any applica

tion under this subsection for review of the 
action;
the action shall become the action of the 
Authority at the end of such 60-day period.

“ (g> In order to carry out Its functions 
under this chapter, the Authority may— 

“ (1) hold hearings; and 
**(2) administer oaths, take the testimony 

or deposition of tiny person under oath, and 
issue subpenas as provided In section 7233 of 
this title.

” (h) The Authority shall, by regulation, 
establish standards which shall be applied 
in determining the amount and circum
stances In which reasonable attorney fees and 
reasonable costs and expenses of litigation 
may be awarded under section 7118(a) (6) (C) 
or 6596(b) (1) (B) of this titte in connection 
with any unfair labor practice or any griev
ance processed under a procedure negotiated 
In accordance with this chapter.

“ (1) Except as provided In section 518 of 
title 28, relating to litigation before the 
Supreme Court, attorneys designated by the 
Authority may appear for the Authority and 
represent the Authority in any civil action 
brought in connection with any function 
carried out by the Authority pursuant to this

[From 124 Cong. Rec. H 9627
(daily ed. Sept. 13, 1978):]

title or as otherwise authorized by law.
“S 7106. Management rights 

“ (a) Subject to subsection (b) of this sec
tion, nothing In this chapter shall affect the 
authority of any management official of any 
agency—

“ (1) to determine the mission, budget, or
ganization, number of employees, and Inter
nal security practices of the agency; and 

“ (2) in accordance with applicable laws— 
“ (A) to hire, assign, direct, lay off, and 

retain employees in the agency, or to sus
pend, remove, reduce In grade or pay, or 
take other disciplinary action against such 
employees;

“ (B) to assign work, to make determina
tions with respect to contracting out, and to 
determine the personnel by which agency 
operations shall be conducted;

“ (C) with respect to filling positions, to 
make selections for appointments from—

*‘ (l) among properly ranked and certified 
candidates for ^omptlon; or 

**(U) any other appropriate source; and 
**(D) to take whatever actions may be nec

essary to carry out the agency mission during 
emergencies.

“ (b) Nothing in this section shall preclude 
any agency and any labor organization from 
negotiating—

“ (1) at the election of the agency, on the 
numbers, types, and grades of employees or 
positions assigned to any organizational sub
division, work project, or tour of duty, or on 
the technology, methods, and means of per
forming work;

•*(2) procedures which management offi
cials of the agency will observe In exercis
ing any authority under this section: or 

“ (3) appropriate arrangements for em
ployees adversely affected by the exercise of 
any authority \mder this section by such 
management officials.
“SUBCHAPTER H—RIGHTS AND DUTIES 

OP AGENCIES AND LABOR ORGANIZA
TIONS

“I 7111. Excl\isive recognition of labor or-, 
ganlzatlons 

“ (a) Exclusive recognition shall be ac
corded to a labor organization which has 
beeu. selected by a majority of employees in 
an appropriate unit who participate In an 
election in conformity with the requirements 
of t'lls chapter.

"(b)(1) If a petition Is filed with the 
Authority—

“ (A) by any person alleging—
“ (1) in thp case_of an appropriate imit for 

which there Is no exclusive representative 
that 30 percent of the employees in the ap
propriate imit wish to be represented for the 
purpose of collective bargaining by an exclu
sive representative, or 

“ (11) in the case of an appropriate imlt for 
which there Is an exclusive representative 
that 30 percent of the employees In the unit 
allege that the exclusive representative Is no 
longer the representative of the majority of 
the employees in the unit; or



912

“ (B) by any person, seeking clarification of, 
or amendment to. a certification then In 
effect or a matter relPtlng to representation; 
the Authority shall ^vestlgate the petition, 
and if it has reasonable caiise to believe that 
a question of representation exists, It shall 
provide an opportunity for a hearing (for 
which a transcript shall be kept) after rea
sonable notice. Except as provided imder 
subsection (e) of this section, If the Author
ity finds on the record of the hearing that 
a question of representation exists, the Au
thority shall, subject to paragraph (2) of 
this subsection, conduct an election on the 
question by secret ballot and ^all certify 
the. results thereof. An election under this 
subsection shall not be conducted In any 
appropriate unit of in any subdivision 
thereof within which. In the preceding 12 
calendar months, a valid election under this 
subsection has been held.

•-(2) (A) If, after the 60-day period begin
ning on the date on which the petition is 
filed pursuant to paragraph (1) of this sub
section, unresolved issues exist concerning— 

•*(1) the appropriateness of the unit in ac
cordance with section 7112 of this title;

“ (11) the eligibility of one or more em
ployees to vote in the proposed election; or 

“ (ill) other matters determined by the 
Authority to be relevant to the election; 
the Authority shall direct an election by se
cret ballot in the unit specified in the peti
tion and announce the results thereof.

**(B) After conducting an election under 
subparagraph (A) of this paragraph, the 
Authority shall expedite the resolution of 
any disputed Issues described in subpara
graph (A) of this paragraph. If the Author
ity determines that matters raised by the 
disputed Issues did not affect the outcome of 
the election, the Authority shall certify the 
results of the election. If the Authority de
termines that the matters afifected the out
come of the election. It shall conduct a new 
election by secret ballot in accordance with 
such requirements as are appropriate on ttie 
basis of its determination, and shall certify 
the results thereof.

“ (c) A labor organization which—
“ (1) has been designated by at least 10 

percent of the employees In the imlt spe
cified in any petition filed pursuant to sub
section (b) of this section;

*‘ (2) has submitted a valid copy of a 
current or recently expired collective bar
gaining agreement for the imlt; or

“ (3) has submitted other evidence that it 
is the exclusive representative of the em
ployees Involved;
may Intervene with respect to a petition filed 
pursuant to subsection (b) of this section 
and shall be placed on the ballot of any 
election imder such subsection (b) with re
spect to the petition.

“ (d) The Authority shall determine who 
is eligible to vote in any election imder thia 
section and shall establish rules governing 
any such election, which shall Include rules, 
allowing employees eligible to vote the op
portunity to choose—

“ (1) from labor organizations on the bal
lot, that labor organization which the em
ployees wish to have represent them; or 

“ (2) not to be represented by a labor, or
ganization.
In any election in which no choice on the 
ballot receives a majority of the votes cast, 
a runoff election shall be conducted between 
the two choices receiving the highest num
ber of votes. A labor organization which re
ceives the majority of the votes cast in an 
election shall be certified by the Authority 
tis the exclusive representative.

“ (e) The Authority may, on the petition 
of a labor organization, certify the labor or
ganization as an exclusive representative— 

“ (1) If, after Investigation, the Authority 
determines that the conditions for a free and 
untrammeled election \mder this section 
cannot be established because the agency in
volved has engaged In or is engaging In an 
unfair labor practice described In section 
7116(a) of this title; or 

“ (2) If, after Investigation, the Authority 
determines that—

“ (A) the labor organization represents a 
majority of employees in an appropriate 
unit;

“ (B) the majority status was achieved 
without the benefit of any unfair labor prac
tice described In section 7116 of this title;

“ (C) no other person has filed a petition 
for recognition under subsection (b) of this 
section or a request for Intervention imder 
subsection (c) of this section; and 

“ (D) no other question of representation 
exists In the appropriate imlt.

“ (f) Any labor organization described In 
section 7103(a) (16) (B) (11) of this title may 
petition for an election for the deterfnlnation 
of that labor organization as the exclusive 
representative of an appropriate imlt.

“ (g) A labor organization seeking exclusive 
recognition shall submit to the Authority 
and the agency Involved a roster of Its officers 
and representatives, a copy of its constitu
tion and bylaws, and a statement of Its ob
jectives.

“ (h) Exclusive recognition shall not be 
accorded to a labor organization—

“ (1) If the Authority determines that the 
labor organization Is subject to corrupt influ
ences or influences opposed to democratic 
principles;

“ (2) in the case of a petition flled pursu
ant to subsection (b) (1) (A) of this section, 
if there is not credible evidence that at least 
30 percent of the employees in the unit speci
fied in the petition wish to be represented 
for the purpose of collective bargaining by 
the labor organization seeking exclusive 
recognition;

“ (3) If there Is then in effect a lawful writ
ten collective bargaining agreement between
[From 124 Cong. Rec. H 9628 
(dally ed. Sept. 13, 1978):]

the agency Involved and an exclusive repre
sentative (other than the labor organization 
seeking exclusive recognition) covering any 
employees included in the unit specified In
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the petition, unl<
•*(A) the collective bargaining agreement 

Las been in effect for more than 3 years, or 
•*(B) the petition for exclusive recognition 

Is filed not more than 120 days and not less 
than 60 days before the expiration date of 
has been in effect for more than 3 years, or 

•‘ (4) if the Authority has, within the pre
vious 12 calendar months, conducted a secret 
ballot election for the unit described in any 
petition under this section and in such elec
tion a majority of the employees voting chose 
a labor organization for certillcation as the 
unit’s exclusive representative.

*̂ (1) Nothing In this section shall be con
strued to prohibit the waiving of hearings 
by sUpulation for the purpose of a con
sent election In conformity with regulations 
and rules or decisions of the Authority.
*̂ § 7112. DetermlnaUon of appropriate units 

. ^ f o r  labor organization representa- 
tlon . '

" *‘ (a) (1) The Authority shall determine the 
appropriateness of any unit. The Authority 

determine in each case whether. In 
order to ensure employees the fullest free
dom in exercising the rights guaranteed 
under this chapter, the appropriate unit 
Bhoiild bo established on an agency, plant. 
Installation, functional, or other basis and 
BhaU determine any unit to be an approprlv 
ate unit only If the determinaUon will ensui^ 
a clear and IdentilLable community of Inter
est among the employees in the unit and 
will promote effective dealings with, and 
efficiiency of the c^erations of, the agency 
Involved. V -  -

*̂ (b) A unit shall not be determined to be 
appropriate under this section solely on the 
basis of the extent to which employees In 
the proposed unit have organized, nor shall 
a unit be determined to be appropriate If It 
Includes— - vv ' - -  

**(1) except as provided under section 
7136(a) (2) of this title, any management 
official or supervisor, except that? with re
spect to a unit a miajorlty of which is com
posed of firefighters or nuxses, a unit which 
Includes both supervisors and employees may 
be considered appropriate;

(2) a confidential employee;
**(3) an employee engaged in personnel 

work In other than a purely clerical capacity;
“ (4) an employee engaged in administer

ing the provisions of this chapter;
**(5) both professional employees and other 

employees, unless a majority of the profes
sional employees vote for Inclusion in the
unit;-.. -w - .• . li. y

"(6) . any employee engaged In intelllegnce, 
counterintelligence, investigative, or seucrlty 
work which directly affects national security; 
or V •

*̂ (7) any employee primarily engaged in 
Investigation or audit functions relating to 
the work of Individuals employed by an 
agency whose duties directly affect the In
ternal security of the agency but only if 
the functions are undertaken to' ensure that 
the duties are disbharged honestly and with 
Integrity.

**(c) Any employee who is engaged in ad
ministering any provision of law relating to 
labor-management relations may not be rep
resented by a labor organization—

••(1) which represents other individuals to 
whom such provision applies; or

*‘ (2) which is affiliated directly or Indi
rectly with an organization which represents 
other individuals to whom such provision 
applies. ' ' • .
. "(d) Two or more units which are in an 
agency and for which a labor organization 
Is the exclusive representative may. upon 
petition by the agency or labor organization, 
be consolidated with or Without an election 
into a single larger unit tr the Authority 
considers the larger unit to be appropriate. 
The Authority shall certify the labor organi
zation as the exclusive representative of the 
new larger imlt.

**(e) In the case of the reorganization of 
one or more units for which, before the re
organization, a labor organization was the 
exclusive representative of any such unit, 
the labor organization shall continue to be 
the exclusive representative for each such 
un t̂ untU new elections are held or a period 
of 45 days has elapsed, whichever first occurs.' 
-§ 7113. National consultation rights •

“ (a) (1) If, in connection with any agency; 
no labor organization has been accorded ex
clusive recognition on an agency basis, a 
labor organization which is the exclusive 
representative of a substantial number of 
the employees of the agency, as determined 
in accordance with criteria prescribed by the 
Authority, shall be granted national consul
tation rights by the agency. National con
sultation rights shall terminate when the 
labor organization no longer meets the cri
teria prescribed by the Authority. Any Issue 
relating to any labor organization’s eligibility 
for, or continuation of, national consulta
tion rights shall be subject to determination 
by the Authority.

'•(b) (1) Any labor organization having na
tional consultation rights In connection with 
any agency under subsection (a) of this sec
tion shall—

•*(A) be informed of any substantive 
change in conditions of emplo3̂ ment pro
posed by the agency, and

*̂ (B) be permitted reasonable time to pre
sent its views and recommendations regard
ing the changes.

*'(2) If any views, or recommendations are 
presented under paragraph (1) of this sub
section to an agency by any labor organiza
tion— '

*‘ (A) the agency shall consider the views 
or recommendations before taking final ac
tion on any matter with respect to which the 
views or recommendations are presented; 
and

“ (B) the agency shall provide the labor 
organization a written statement of the rea- * 
sons for taking the final action.

*'(c) Nothing in this section shall be con
strued to limit the right of any agency or 
exclusive representative to engage in collec
tive bargaining.
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-§ 7114. Representation rights and duties 
**(a) (1) A labor organization which has 

been accorded exclusive recognition is the 
exclusive representative of the employees in 
the unit it represents and is entitled to  act 
lor» and negotiate collective bargaining 
agreements covering, all employees in the 
unit. An exclusive representative is respon
sible for representing the interests of all em
ployees in the unit it represents without dis
crimination and without regard to labor or
ganization membership.

"(2) Before any representative of an 
agency commences any investigatory inter
view of an employee in a unit concerning 
misconduct which could reasonably lead to 
^spension, reduction in grade or pay. or re
moval, the employee shall be informed of 
that employee’s right under paragraph (3) 
(B) of this subsection to be represented by 
an exclusive representative.

“ (3) An exclusive representative of an ap
propriate unit in an agency shall be given 
the opportunity to. be represented at— 

.*'(A) any formal disciission between one 
or more representatives of the agency and 
one or more employees In the \mit or their 
representatives-concerning any grievance or 
any personnel policy or practice or other 
general condition of employment; or

^(B) any investigatory Interview of an 
employee in the unit by a representative
of the agency If— _________

•*(1) the employee reasonably believes that 
»uch interview may result in disciplinary 
action against the employee; and 

*‘ (ii) the employee requests such represen
tation.
Any agency and any exclusive representative 
of any appropriate unit in the agency, 
through appropriate representatives, shall 
meet and negotiate in good faith for the pur
pose of arriving at a collective bargaining 
agreement. The rights of an exclusive repre
sentative under the preceding provisions of 
this subsection shall not be construed to 
preclude an employee from being represented 
by an attorney or other representative, other 
than the exclusive representative, of the em
ployee’s own choosing in any appeal action 
under procedures other than procedures
negotiated pursuant to this chapter.

*‘ (b) The duty of an agency and an exclu
sive representative to negotiate In good faith rFrom 124 CotlS • 
under subsection (a) of this section shall ,
Include the obligation— ( d a i l y  e d .

*‘ (1) to approach the negotiations with a 
sincere resolve to reach a collective bargain
ing agreement;

“ (2) to be represented at the negotiations 
by duly authorized representatives prepared 
to discuss and negotiate on any conditions 
of employment;

“ (8) to meet at reasonable times and con
venient places as frequently as may be neces
sary, and to avoid unnecessary delays;

“ (4) in the case of an agency, to furnish 
to the delusive representative Involved, or 
Its authorized representative, upon request 
and, to the extent not prohibited by law, 
data— •

{Ay which is normally maintained by th^ 
agency in the regular course of business;

**(B) which Is reasonably available and 
necessary for full and proper discussion, un
derstanding, and negotiation of subjects 
within the scope of collective bargaining; 
and

“ (C) which does not constitute guidance, 
advice, counsel, or training provided .for 
management officials or supervisors, relating 
to collective bargaining; and 

“ (5) if agreement Is reached, to execute 
on the request of any party to the negotia
tion a written document embodying the 
agreed ter^ , and to take such steps as are 
necessary to implement such agreement.
•*5 7115. Allotments to representatives 

“ (a) If an agency has received from an 
employee In an appropriate unit a written 
assignment which authorizes the agency to 
deduct from the pay of the employee 
amoimts for the payment of regular and 
periodic dues of the exclusive representative 
of the unit, the agency shall honor the as
signment and make an appropriate allot
ment pursuant to the assignment. Any such 
allotment shall be made at no cost to the 
exclusive representative or the employee. Ex
cept as provided under subsection (b) of this 
section, any such assignment may not be 
revoked for a period of 1 year.

**(b) An allotment under subsection (a) 
of this section for the deduction of dues 
with respect to ahy employee shall terminate 
when—

“ (1) the agreement between the agency 
and the exclusive representative involved 
ceases to be applicable to the employee; or 

“ (2) the employee is suspended or expelled 
from membership in the exclusive represent
ative.

•"(cXl) Subject to paragraph (2) of this 
subsection, if a petition has been filed, with 
the Authority by a labor organization alleg
ing that 10 percent of the employees In an 
appropriate unit in an agency have member
ship in the labor organization, the Authority 
shall investigate the petition to determine 
its validity. Upon certification by the Au
thority of the validity of the petition, the 
agency shall have a duty to negotiate with 
the labor organization solely concerning the

Rec. H 9629 
Sept. 13, 1978):]

deduction of dues of the labor organization
from the pay of the members of the labor 
organization who are employees in the unit 
and who make a voluntary allotment tor 
such purpose.

‘‘ (2) (A) The provisions of paragraph (1) 
of this subsection shall not apply in the case 
of any appropriate unit for which there is 
k\n exclusive representative.

“ (B) Any agreement under paragraph (1) 
of this subsection between a labor organiza
tion and an agency with respect to an appro
priate unit shau be nuU and void upon the 
certification of an exclusive representative of the unit.
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•'§ 7116. Unfair labor practices
(a) For the purpose of this chapter, It shall 

be an_ unfair labor practice for an agency— 
*"(1) to Interfere with, restrain, or coerce 

any employee In the exercise by the employee 
of any right under this chapter;

-(2) to encourage or discourage member- 
Ehlp In any labor organization by discriml- 
Z i a t l o n  In connection with hiring, tenure, 
promotion, or other conditions of employ
ment;

*‘ (3) to sponsor, control, or otherwise as
sist any labor organlzatioxi, other than to 
furnish, upon request, customfury and rou
tine services ahd facilities if the services and 
facilities are also furnished on an impartial 
basis to other labor organizations having 
equivalent status;

“ (4) to discipline or discriminate against 
an employee because the employee has filed 
a complaint, affidavit, or petition, or has 
given any information or testimony under 
thl3 chapter;

“ (5) to refuse to consult, confer, or nego
tiate in good faith with a labor organiza
tion as required by this chapter;

“ (6) to fail or refuse to cooperate In im
passe procedures and impasse decisions as re
quired by this chapter,

“ (T) to prescribe any rule or regulation 
Tchlch restricts the scope of collective bar
gaining permitted by this chapter or which 
Is In conflict with any applicable collective 
bargaining agreement; or 

*"(8) to otherwise fall or refuse to comply 
y:lth any provision of this chapter.

“ (b) For the purpose of this chapter. It 
shall be an unfair labor practice for a labor 
organization—

*‘ (1) to interfere with, restrain, or coerce 
any employee In the exercise by the employee 
of any right under this chapter;

*‘ (2) to cause or attempt to cause an 
ngency to discriminate against any employee 
In the exercise by the employee of any right 
under this chapter;

“ (3) to coerce, discipline, fine, or attempt 
to coerce a member of the labor organization 

punishment, reprisal, or for the purpose of 
hindering or Impeding the member’s work 
performance or productivity as an employee 
or the discharge of the member’s duties as an 
employee;

"(4) to discriminate against an employee 
■̂ *ith regard to the terms or conditions of 
niombership in the labor organization on the 
basis.of race, color, creed, national origin, 
sex, age, preferential or nonpreferentlal civil 
service status, political affiliation, marital 
status, or handicapping condition;

“ (5) to refuse to consult, confer, or nego
tiate in good faith with an agency as re
quired by this chapter;

“ (6) to fail or refuse to cooperate In im- 
prisse procedures and impasse decisions as re
quired by this chapter;

“ (7) fA'i to call, or participate in, a strike, 
V'ork stoppage, or slowdown, or picketing of 

P-sency in a labor-management dispute If 
such picketing interferes with an agency’s 
c>peraUons, or

“ (B) to condone any activity described in 
subparagraph (A) of this paragraph by faU- 

to take action to prevent or stop such 
activity; or

••(8) to otherwise fall or refuse to com
ply with any provision of this chapter. 
Nothing In paragraph (7) shall result in 
any Informational picketing which does not 
Interfere with an agency’s operaUons being 
considered as an imfair labor practice.

*‘ (c) For the purpose of this chapter It 
shall be an unfair labor practice for an 
exclusive representative to deny member
ship to any employee in the appropriate 
luilt represented by such exclusive repre
sentative except for failure—

(1) to meet reasonable occupational 
standards imlfonnly required for admission, 
or

(2) to tender dues uniformly required aa 
a condition of acquiring and retaining 
membership.
This subsection does not preclude any labor 
organization from enforcing discipline in 
accordance with procedures under Its con
stitution or bylaws to the extent consistent 
with the provisions of this chapter.

“ (d) Issues which may properly be raised 
under—

•"(1) an appeals procedure prescribed by 
or pursuant to law; or

"(2) any grievance procedure negotiated 
pursuant to section 7121 of this title; 
may, at the election of the aggrieved party, 
be raised either—

(A) under such appeals procedure or such 
grievance procedure, as appropriate; or

(B) If applicable, under the procedure for 
resolving complaints of unfair labor prac
tices under section 7118 of this title.
An election imder the preceding sentence 
shall be made at such time and in such 
manner as the Authority, shall prescribe. 
Any decision imder subparagraph (B) of 
this subsection on any such issue ^all not 
be construed to be a determination of an 
imfair labor practice imder this chapter or 
a precedent for any such determination. 
“7117. Duty to bargain In good faith; com

pelling need; duty to consiUt
“ (a)(1) Subject to paragraph (2) of this 

subsection, the duty to bargain In good faith 
shall, to the extent not inconsistent with 
any Federal law or any Government-wide rule 
or regulation, extend to matters which are 
the subject of any rule or regulation only 
If the rule or regulartdon is not a Govemment- 
wlde rule or regulation.

“ (2) The duty to bargain In good faith 
shall, to the extent not Inconsistent with 
Federal law or any Government-wide rule or 
regulation, extend to matters which are the 
subject of any agency rule or regulation re
ferred to In paragraph (3) of this subsec
tion only If the Authority has determined 
imder subsection (b) of this section that no 
compelling need (as determined under regu
lations prescribed by the Authority) exists 
for the rule or regulation.

“ (3) Paragraph (2) of this subsection ap
plies to any rule or regulation issued by any
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agency or Issued by any primary national 
subdivision of sucb agency, unless an exclu
sive representative represents an appropriate 
unit including not less than a majority ot 
the employees in the issuing agency or pri
mary national subdivision, as the case may 
be, to whom the rule or regulation is ap
plicable.

"(b) (1) In any case of collective bargain
ing in which an exclusive representative al
leges that no compelling need exists for any 
rule or regulation referred to in subsection
(a) (3) of this section which is then in ef
fect and which governs any matter at issue 
In such collective bargaining, the Authority 
shall determine under paragraph (2) of this 
subsection, in accordance with regulations 
prescribed by the Authority, whether such a 
ccMnpelling need exists.

•‘ (2) For the purpose of this section, a 
compelling need shall be determined not to 
exist for any rule or regulation only If— 

*̂ (A) the agency, or primary national sub
division, as the case may be. which Issued 
the rule or regulation Informs the Authority 
in writing that a compelling need for the 
rule or regulation does not exist; or

•*(B) the Authority determines, after a 
hearing under this subsection, that a com
pelling need for the rule or regulation does 
not exist.

•*(3) Any hearing under this subsection 
shall be expedited to the extent practicable 
and shall not Include the General Counsel 
as a party.

•*(4) the agency, or primary national sub
division, as the case may be; which Issued 
the rule or regulation shall be a necessary 
party at any hearing under this subsection.

**(c) (1) Except In any case to which sub
section (b) of this section applies. If an 
agency involved In collective bargaining 
with an exclusive representative alleges that 
the duty to bargain in good faith does not 
extend to any matter, the exclusive repre
sentative may appeal the allegation to the 
Authority In accordance with the provisions 
of this subsection,

•*(2) The exclusive representative may, on 
or before the 15th day after the date on 
which the agency first makes the allegation 
referred to In paragraph (1) of this subsec
tion, institute an appeal under this subsec
tion by—

"(A) filing a petition with the Authority; 
and

•*(B) furnishing a copy of the petition to 
the head of the agency.

•*(3) On or before the 15th day after the 
date of the receipt by the head of the agency 
of the copy of the petition under para- 

■ graph (2) (B) of this subsection, the agency
“ (A) file with the Authority a statement-— 
•'(I) withdrawing the allegation; or 
•*(11) setting forth In full its reasons sup- 

I>orting the allegation; and
**(B) furnish a copy of such statement t« 

the excl\isive representative.
•̂ (4) On or before the 15th day after the 

date of the receipt by the exclusive repre

sentative of a copy of a the
paragraph (3) (B) of thU the
exclusive representative
Authority its response to the

-(5) ‘rrhr Authority shTn 
ceedlngs under this subsection 
practicable and shaU Issue to the exclusive 
representative and to the agency 
decision on the allegation and 
sons therefor at the earliest practicable da^.

-‘ (d) (1) a labor organization which is the 
exclusive representative of a substantial 
number of employees, determined in accord
ance with criteria prescribed by the Au
thority, shall be granted consxQtation rights 
by any agency with respect to any Govem- 
ment-wlde rule or regulation Issued by the 
agency effecting any substantive change in 
any condition of employment. Such consul
tation rights shall terminate when the labor 
organization no longer meets the criteria 
prescribed by the Authority. Any Issue re
lating to a labor organization's eligibility 
for, or continuation of, such consultation 
rights shall be subject to determination by 
the Authority.

*̂ (2) A labor organization having consul
tation rights under paragraph (1) of this 
subsection shall—

**(A) be Informed of any substantive 
change in conditions of employment pro
posed by the agency, and

"(B) shall be permitted reasonable time 
to present its views and recommendations 
regarding the changes.

"(3) If any views or recommendations 
are presented imder paragraph (2) of this 
subsection to an agency by any labor orga
nization—

**(A) the agency shall consider the views 
or recommendations before taking final ac
tion on any matter with respect to which

[From 124 Cong. Rec. H 9630 
(daily ed. Sept. 13, 1978):]
the views or ^commendations are pre
sented; and

“ (B) the agency shall provide the labor 
organization a written statement of the rea
sons for taking the final action.
“7118. Prevention of unfair labor practices 

“ (a) (1) If an agency or labor organization 
Is charged by any person with having en
gaged in or engaging in an unfair labor 
practice, the General Counsel shall Investi
gate the charge and may Issue and cause to 
be served upon the agency or labor organi
zation a complaint. In any case in which the 
General Counsel does not Issue a complaint 
because the charge fails to state an unfair 
labor practice, the General Counsel shall pro
vide the person making the charge a written 
statement of the reasons for not Issuing a complaint.

“ (2) Any complaint imder paragraph (1) 
of this subsection shall contain a notice— (A) of the charge;

“ (B) that a hearing will be held 
the Authority (or any member therilff or 
before an individual employed by the au
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thority and designated for such purpose); 
and

“ (C) of the time and place fixed for the 
hearing.

•*(3) The labor organization or agency in
volved shall have the right to file an answer 
to the original and any amended complaint 
and to appear in person or otherwise and 
give testimony at the time and place fixed in 
the complaint for the hearing.

*•(4) (A) Except as provided in subpara
graph (B) of this paragraph, no complaint 
shall be issued based on any alleged unfair 
labor practice which occurred more than 6 
months before the filing of the charge with 
the Authority.

“ (B) If the General Counsel determines 
that the person filing any charge was pre
vented from filing the charge during the 6- 
month period referred to in subparagraph 
(A) of this paragraph by reason of—

“ (i) any failure of the agency or labor 
organization against which the charge is 
made to perform a duty owed to the person, 
or

“ (11) any concealment which prevented 
discovery of the alleged unfair labor prac
tice during the 6-month period, 
the General Counsel may issue a complaint 
based on the charge if the charge was filed 
during the 6-month period beginning on 
the day of the discovery by the person of 
the alleged unfair labor practice.

**(5) The Authority (or any member 
thereof or any individual employed by the 
Authority and designated for such purpose) 
shall conduct a hearing on the complaint 
not earlier than 5 days after the date on 
which the complaint is served. In the dis
cretion of the individual or individuals con
ducting the hearing, any person involved 
may be allowed to intervene In the hearing 
and to present testimony. Any such hearing 
shall, to the extent practicable, be conducted 
in accordance with the provisions of sub
chapter n  of chapter 6 of this title, except 
that the parties shall not be bound by rules 
of evidence, whether statutory, common law, 
or adopted by a court. A transcript shall be 
kept of the hearing. After such a hearing the 
Authority, in its discretion, may upon notice 
receive further evidence on hear argument.

“ (6) If the Authority (or any member 
thereof or any Individual employed by the 
Authority and designated for such purpose) 
determines after any hearing on a complaint 
under paragraph (5) of this subsection that 
the preponderance of the evidence received 
demonstrates that the agency or labor orga
nization named in the complaint has en- 
g^ed in or is engaging in an unfair labor 
practice, then the individual or Individuals 
conducting the hearing shall state In writ- 

, ing their findings of fact and shall issue and
cause to be served on the agency or labor 
organization an order—

**(A) to cease and desist from any such 
tinfalr labor practice in which the agency 
or labor organization is engaged;

**(B) directing that a collective b&rgalning 
agreement be amended and that the amend
ments be given retroactive effect;

“ ('1) requiring an award of reasonable 
attorney fees;

“ (D) requiring reinstatement of an em
ployee with backpay in accordance with sec
tion 6696 of this title; or

“ (E) including any combination of the ac
tions described in subparagraphs (A) 
through (D) of this paragraph or such other 
action as will carry out the purpose of this 
chapter.
If any such order requires reinstatement of 
an employee with backpay, backpay may be 
required of the agency (as provided In sec
tion 5596 of this title) or of the labor or
ganization, as the case may be, which is 
foimd to have engaged in the unfair labor 
practice involved.

“ (7) If the Individual or individuals con
ducting the hearing determine that the pre
ponderance of the evidence received fails 
to demonstrate that the â gency or labor or
ganization named in the complaint has en
gaged in or Is engaging in an unfair labor 
practice, the individual or individuals shall 
state in writing their findings of fact and 
shall issue an order dismissing the com
plaint.

“ (b) In connection with any matter before 
the Authority in any proceeding under this 
section, the Authority may request from the 
Director of the Office of Personnel Manage
ment an opinion concerning the proper inter
pretation of rules, regulations, or other policy 
directives issued by the Office of Personnel 
Management. Any interpretation under the 
preceding sentence shall be advisory in na
ture and shall not be binding on the Author
ity.
“ § 7119. Negotiation impasses; Federal Serv

ice Impasses Panel 
“ (a) The Federal Mediation and Concili

ation Service shall provide services and as
sistance to agencies and exclusive repre
sentatives in the resolution of negotiation 
impasses. The Service shall determine under 
what circumstances and in what manner it 
shall provide services and assistance.

“ (b) If voluntary arrangements, including 
the services of the Federal Mediation and 
Conciliation Service or any other third- 
party mediation, fail to resolve a negotiation 
impasse—

“ (1) either party may request the Federal 
Service Impasse  ̂Panel to consider the mat
ter, or

“ (2) the parties may agree to adopt a pro
cedure for binding arbitration of the nego
tiation impasse, but only if the procedure 
is approved by the Panel.

“ (c)(1) The Federal Service Impasses 
Panel is an entity within the Authority, the 
function of which is to provide assistance 
in resolving negotiation impasses between 
agencies and exclusive representatives.

“ (2) The Panel shall be composed of a 
Chairman and at least six other members, 
who shall be appointed by the President,
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solely on the basis of fitness to perform the 
duties and functions involved, from among 
individuals who are familiar with Govern
ment operations and knowledgeable in labor- 
management relations.

“ (3) Of the original members of the Panel. 
2 members shall be appointed for a term of 
1 year, 2 members shall be appointed for a 
term of 3 years, and the Chairman and the 
remaining members shcdl be appointed for 
a term of 5 years. Thereafter each member 
shall be appointed for a term of 6 years, ex
cept that an Individual chosen to fill a va
cancy shall be appointed for the unexpired 
term of the member replaced. Any member 
of the Panel may be removed by the Presi
dent.

“ (4) The Panel may appoint an Executive 
Director and any other individuals it may 
from time to time find necessary for the 
proper performance of its duties. Each mem
ber of the Panel who is not an employee (as 
defined in section 2105 of this title) is en
titled to pay at a rate equal to the dally 
equivalent of the maximum annual rate of 
basic pay then currently paid under the 
General Schedule for each day he is engaged 
in the performance of oflacial business of the 
Panel, including travel time, and is entitled 
to travel expenses as provided under section 
5703 of this title.

**(5) (A) The Panel or its designee shall 
promptly investigate any impasses presented 
to it under subsection (b) of this section. 
The Panel shall consider the impasse and 
shall either—

*?(i) recommend to the parties procedures 
for the resolution of the impasse; or

*‘ (ii) assist the parties In resolving through 
whatever methods and procedures, including 
factfinding and recommendations, it may 
consider appropriate to accomplish the pur
pose of this section.

“ (B) If the parties do not an-ive at a set
tlement after assistance by the Panel under 
subparagraph (A) of this paragraph, the 
Panel may—

“ (I) hold hearings;
“ (ii) administer oaths, take the testimony 

or deposition of any person under oath, and 
Issue subpenas as provided in section 7133 
of this title; and

“ (ill) take whatever action Is necessary 
and not Inconsistent with this chapter to re
solve the Impasse.

*'(C) Notice of any final action of the 
Panel under this section shall be promptly 
served upon the parties, and the action shall 
be binding on such parties during the term 
of the agreement, unless the parties agree 
otherwise.
‘‘§ 7120. Standards of conduct for labor or

ganizations 
“ (a) A labor organization representing or 

seeking to represent employees pursuant to 
this chapter shall adopt, maintain, and en
force governing requirements containing ex
plicit and detailed provisions to which it 
shall subscribe, which include provision‘- 
for—

“ (1) the maintenance of democratic pro
cedures and practices, Including—

“ (A) provisions for periodic elections to be 
conducted subject to recognized safeguard-, 
and

“ (B) provisions defining and securing tli< 
right of individual members to—

“ (I) participate In the affairs of the laboj 
organization,

“ (ii) fair and equal treatment under the 
governing rules of the organization, and 

“ (iii) fair process In disciplinary proceed
ings,

“ (2) the prohibition of business or finan
cial interests on the part of labor organiza
tion officers and agents which conflict with 
their duty to the organization and Its men> 
bers; and

“ (3) the maintenance of fiscal integrity in 
the conduct of the affairs of the labor orga
nization, Including provisions for accountinc; 
anc! financial controls and regular financi;/. 
reports or summaries to be made available t c 
its members.

“ (b) This chapter does not authorize pr.r- 
ticipation in the management of a labor oi - 
ganization or acting as a representative of 
a labor organization by a management oiT- 
dal or a supervisor, except as speciflcnDy 
provided in this chapter, or by an employee 
if the participation or activity would result 
In a conflict or apparent conflict of interc.-.t 
or would otherwise be incompatible with law 
or with the official duties of the employee.

[From 124 Cong. Rec. H 9631 
(daily ed. Sept. 13, 1978):J

“SUBCHAPT^ ra—GRIEVANCES 
7121. Grievance procedures 

•‘ (a) Any collective bargaining agreement 
shall provide procedures for the settlement of 
grievances. Including questions of arbitrabil
ity. Any employee who has a grievance and 
who is covered by a collective bargaining 
agreement may elect to have the grievance 
processed under a procedure negotiated In 
accordance with this chapter.

“ (b) Any negotiated grievance procedure 
referred to In subsection (a) of this section 
shall—

“ (1) be fair and simple,
*̂ (2) provide for expeditious processing, and
‘ ‘ (3) Include procedures that—
“ (A) assure an exclusive representative 

the right, in its own behalf or on behalf of 
any employee In the unit represented by 
the exclusive representative, to present and 
process grievances;

“ (B) assure such an employee the right to 
present a grievance on the employee’s own 
behalf, and assure the exclusive representa
tive the right to be present during: the griev
ance proceeding; and ^

“ (C) provide that any grievance not sat
isfactorily settled under the negotiated griev
ance procedure shall be subject to binding 
arbitration which n^y be Invoked by either 
the exclusive representaUve or the agency
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**(o> Any party to a collective bargaining 
Agreement aggrieved by the failure, neglect  ̂
or refusal of the other party to proceed to 
crbltratlon pursuant to the negotiated 
grievance procedure provided in the agree* 
ment may me a petition in the appropriate 
United States district court requesting an 
order directing that arbitration proceed pur
suant to the procedures provided therefor 
In the agreement. The court shall hear the 
matt^ without Jury, expedite the hearing 
to the maximum extent practicable, and 
issue any order it deteimlnes appropriate.

**(d) The preceding subsectloiis of this 
section shall not apply with respect to any 
grievance concerning—

**(1) any claimed violation of subchapt^ 
in of chapter 73 of this tiUe (relating to 
prohibited poUUcal activities);

-(2) retirement, life insurance, or health 
insurance; •

**(3> a sic^nslon or removal under sec
tion 7532 of this tttle;

-(4) any examination, certlflcatlon, or 
appointment; or 

**(5) the <dassiflcation of any position 
which does not result in the reduction in 
grade or pay of an employee.

•*(e) The processing of a grievance under 
a procedure negotiated under thi» chc4>ter 
BhaU not limit the right of an aggrieved 
employee to request the Equal Employment 
Opportunity Commission to review a final 
decision imder the procedure—

**(1) pursuant to section 3 of Reorganiza
tion Plan Numbered 1 of 1978; or 

**(2) where i^plicable. in such manner as 
shall otherwise be prescribed by regulation 
by the Equal Employment Opportunity 
Commission.
•*§ 7122. Exceptions to arbitral awards 

"(a) Either party to arbitration under 
this chapter may file with the Authority an 
exception to any arbitrator’s award piirsuant 
to the arbitration. If upon review the Au
thority finds that the award is deficient 
because—

“ (1) it is contrary to any law, rule, or 
regulation;

“ (2) it was obtained by c(»Tuption, fraud, 
or other misconduct;

**(3) the arbitrator exercised partiality in 
making the award; or .

"(4) the arbitrator exceeded powers 
granted to the arbilrator; 
the Authority may take such action and
make such recommendations concerning the 
award as it considers necessary, consistent 
wil^ applicable laws, rules,, cv regulations.

“ (b) If no exception to an arbitrator’s 
award is filed under subsection (a) of this 
section during the 60-day period beginning 
on the date of such award, the award shall 
be •fi'ng-l and binding. An agency shall tAVft 
the actions required by an arbitrator's final 
award. The award may include the payment 
of backpay (as provided in section 5596 of 
this title).

7123. Judicial review; enforcement 
**(a) Any person aggrieved by a final order 

of the Authority onder—
**(1) section 7118 of this tlUe (Involving 

an unfair labor practice);
^(2) section 7122 of this title (Involving 

an award by an arbitrator); or 
“ (3) section 7112 of this title (Involving 

an appropriate unit determination). 
may. during the 60-day period beginning on 
the date on which the order was issued, in
stitute an action for judicial review of the 
Authority’s order In the United States court 
of appeals in the circuit in which the person 
resides or transacts business or in the United 
States Court of Appeals for the District of 
Columbia.

“ (b) The Authority may petition any ap
propriate United States court of appeals for 
the enforcement of any order of the Au
thority and for appropriate temporary relief 
or restraining order.

•(c) Upon the filing of a petition under 
subsection (a) of this section for Judicial 
review or tmder subsection (b) of this sec
tion for enforcement, the Authority shall file 
in the court the record in the proceedings, as 
provided in section 2112 of title 28. Upon the 
filing of the petition, the cotirt shall cause 
notice thereof to be served to the parties 
involved, and 'ttiereupon sh^ll have Jurisdic
tion of the proceeding and of the question 
determined therein and may grant any tem- 
porary relief (including a temporary restrain
ing order) it considers just and proper, and 
may make and enter a decree affirming and 
enforcing, modifying and enforcing as so 
modified, or setting aside in whole or in part 
the order of the Authority. The filing of a 
petition under subsection (a) or (b) of this 
section shall not operate as a stay of the 
Authorlty’iB order unless the court specifically 
orders the stay. Review of the Authority's 
order shall be on the record in accordance 
with section 706 of this title. No objection 
that has not been tzrged before the Authority, 
or Its designee; diall be considered by the 
court, unless the failure or neglect to urge 
the objection is excused because of extraord
inary circumstances. The findings of the 
Authority with respect to questions of facfi 
if supported by substantial evidence on the 
record considered as a whole, shall be con
clusive. If any person applies to the court for 
leave to adduce additional evidence and 
shows to the satisfaction of the court that 
the additional evidence is material and that 
here were reasonable grounds for the failure 
to adduce the evidence in the hearing before 
the Authority, or its designee, the court may 
order the additional evidence to be takCTi 
before the Authority, or its designee, and to 
be made a part of the record. The Authority 
may modify its findings as to the facts, or 
make new findings by reason by additional 
evidence so taken and filed. The Authority 
shall file its modified or new findings, which, 
with respect to questions of fact. If sup
ported by substantial evidence on the record

5 0 -9 5 2  0 7 9 - 6 0
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labor organization (including 
tlon of memberslilp. elections of 
nization officials, and collection of puw) 
sliaU be performed d\iring tbe time tHu em
ployee is in a nonduty status.

••<c) Except as provided in srubsectlon (a) 
of tills section, tbe Authority ^aU deter
mine whether any employee participating 
for, or on behalf ofr a labor oarganlzation in 
any phase of proceedings before the Au
thority shall be authorized official time for 
such purpose during the time the employee 
otherwise would be in a duty status.

*‘ (d) Except as provided in the preced
ing subsections of this section—

“ (1) any employee representing an exclu
sive representative, or

**(2) in connection with any other matter 
covered by this chapter, any employee in an 
appropriate unit represented by an exclusive 
representative,
shall be granted official time in any amount 
the agency and the exclusive representative 
Involved agree to be reasonable, necessary, 
and in the public interest. -

[From 124 Cong. Rec. H 9632

considered as a whole, shall be conclusive.
The Authority shall file its recommenda
tions, if any, for the modiacatlon or setting 
aside of its original order. Upon the filing 
of the record with the court, the J\irisdiction 
of the court shall be exclusive and its judge
ment and decree shall be final, except that 
the Judgment and decree £hall be rabject to 
review by the Supreme Court of tiie United 
States upon writ of certiorari or certification 
as provided in section 1254 of title 28.

“ (d) The Authority may^npoii issuance of a 
complaint as provided in section 7118 of this 
Utle charging that any person has engaged 
in or Is engaging in an unfair labor practice, 
petition any United States district court 
within any district in which the unfair labor 
practice in question is alleged to have oc
curred or in which such person resides or 
transacts business for appropriate temporary 
relief or restraining order. Upon the filing of 
the petition, the court shall cause notice 
thereof to be served upon the person, and 
thereujKjn shall have Jurisdiction to grant 
any temi>orary relief (including a temporary 
restraining order) it considers Just and 
proper. : : ; ,
“SUBCHAPTEB IV—ADMINISTRATrVE AND 

OTHER PROVISIONS
“ 5 7131. Reporting requirements for stand- (daily ed. Sept. 13, 1978):] 

ards of conduct > > . v
**The provisions, of snbchapt^ in of 

chapter 11 of title 29 shall be applicable 
to labor organizations whi<^ have been or 
are seeking to be certified as exclusive 
representatives tinder this ehi^ter, and 
to the organizations’ offlcersy agents, shop 
stewards, other- representatives, and mem
bers to the extent to which the provisions 
would be appllcal>le if the agency w^e an

**§ 7133. Subpenas 
*‘ (a) Any member of the Authority, the 

General Counsel, or the Panel, any admin
istrative law Judge appointed by the Author
ity under section 3105 of this title, and any 
employee of the Authority designated by 
the Authority may—

“ (1) issue subpenas requiring the attend
ance and testimony of witnesses and the

employer under section 402 of title 29. In production of documentary or other evidence 
addition to the autliorlty conferred on him from any place In the United States; and
imder section 438 of title 29, the Secretary of 
lAbor shall prescribe regulations, with the 
written concurrence of the Authority, pro
viding for simplified reports for any such 
labor organization. The Secretary of Labor 
may revoke the provision for simplified re
ports of any such labor organization if the 
Secretary determines, after any investiga-

(2) administer oaths, take or order the 
taking of depositions, order responses to 
written interrogatories, examine witnesses, 
and receive evidence.

**(b) In the case of contumacy or failure 
to obey a subpena issued imder subsection 
(a) (1) of this section, the United States dis
trict court for the Judicial district in which

tlon the Secretary considers proper and after person to whom the subpena is addressed 
reasonable notice and opportunity for a hear- resides or is served may issue an order re- 
Ing, that the purpose of this chapter and of quiring such (person to appear at any desig-
Chapter 11 o£ title 29 would beseryed thereby. Sated place to testify or to p?od“ e docu-
**5 7132. Official time - iri:* . ' oaentary or other evidence. Any failure to

“ (a) Any employee representing an ex- obey the order of the court may be pimished
elusive representative in the negotiation of by the coiu*t as a contempt thereof,
a collective bargaining agreement under this *‘ (c) Witnesses (whether appearing volun-
chapter s^all be authorized official time for tarily or under subpena) shall be paid the
such purposes, including attendance at im- same fee and mileage allowances which are
passe proceeding, during the time the em- paid subpenaed witnesses in the courts of
ployee otherwise would be in a duty status, the United States.

not exceed the nimiber of individuals Authority shall maintain a file of
designated as representing the agency for ®nd copies of all available
such purposes. . T- and arbitration decisions, and

**(b) Any activities performed by any em- Polish the texts of its decisions and
ployee relating to the Internal business of a 51 l / o ^ t ^  tltl^  section
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**(b) All files maintained under subsec
tion (a) of tills section shall be open to In
spection and reproduction in accordance 
with the provisions ot sections 552 and 552a 
of this title.
*'8 7135. Regulations 

•‘The Authority, the Federal Mediation and 
Conciliation Service, and the Panel shall 
ea6h prescribe r\iles and regulations to carry 
out the provisions of this chapter applicable 
to each of them. respecUvely. The provisions 
ot subchapter II of chapter 6 of this title 
shall be applicable to the issuance, revision, 
or repeal of any such rule or regulation.
•*§ 7136. Continuation of existing laws, rec

ognitions. agreements, and proce- 
. dures

“ (a) Nothing contained in this chapter 
shall preclude—

“ (1) the renewal or continuation of an ex
clusive recognition, certification of an ex
clusive representative, or a lawful agreement 
between an agency and an exculslve repre
sentative of Its employees, which is entered 
Into before the effective date of this chapter; 
or

**(2) the renewal, continuation, or initial 
according of recognition for unite of man
agement officials or supervisors represented 
by labor organizations which historically or 
traditionally represent management officials 
or supervisors in private industry and which' 
hold exclusive recognition for units of such 
officials or supervisors in any agency on the 
effective date of this chapter. .

"(b) Policies, regulations, and procedures 
established under and decisions issued under 
Executive Orders 11491, 11616. 11636. 11787. 
cuid 11838, or under any other Executive' 
order, as in effect on the effective date of th^ 
chapter, shall remain in full force and effect 
until revised or revoked by the President, or 
unless superseded by specific provisions of 
this chapter or by regulations or decisions 
issued pursuant to this chapter/’.
BACKPAY IN  CASE OP T O F A IE  LABOR PRACTICKS 

AND GBIEVANCES
S e c . 702 . Section 5596(b) of title 5. United 

States Code, is amended to read as follows: 
“ (b) An employee of an agency who. on the 

basis of a timely appeal or an administrative
determination (including a decision relating 
to an imfalr labor practice or a grievance) is 
foimd by appropriate authority under appli
cable law, rule, regulation, or collective bar
gaining agreement, to have been affected by 
an imjustified or unwarranted personnel ac
tion which has resulted in the withdrawal or 
reduction of all or a part of the pay, allow
ances, or differentials of the employee—

“ (1) is entitled, on correction of the per
sonnel action, to receive for the period for 
which the personnel action was in effect— 

*‘ (A) an amount equal to all or any part of 
the pay, allowances, or differentials, as ap
plicable, which the employee normally would 
have earned or received during the period if 
the personnel action had not occurred, plus

5 percent, less any amounts earned by the 
employee through other employment during 
that period; and

“ (B) reasonable attorney fees and reason
able costs and expenses of litigation related 
to the personnel action which, with respect 
to any decision relating to an unfair labor 
practice or a grievance processed under a 
procedure negotiated in accordance with 
chapter 71 of this title, shall be awarded In 
accordance with standards established under 
section 7105(h) of this title; and

“ (2) for all purposes. Is deemed to have 
performed service for the agency during that 
period, except that—

“ (A) annual leave restored under this 
paragraph which is in excess of the maxi
mum leave accumulation permitted by law 
shall be credited to a separate leave account 
for the employee and shall be available for 
use by the employee within the time limits 
prescribed by regulations of the Office of 
Personnel Management, and 

*‘ (B) annual leave credit under subpara
graph (A) of this paragraph but unused* 
and still available to the employee under 
regulations prescribed by the Office shall be 
Included in the lump-sum payment under 
section 5551 or 5552(1) of this title but may 
not be retained to the credit of the em
ployee under section 5552(2) of this title.
For the purpose of this subsection, *grlev- 
ance’ and ‘collective bargaining agreement* 
have the meanings set forth in section 7103 
of this title, 'unfair labor practice* means 
an unfair labor practice described in sec
tion 7116 of this title, and ‘personnel action* 
includes the omission or failure to take an 
action or confer a benefit.**.

TECHN ICAL AND CO NFOBBnN G AM END M ENTS
Sec. 703. (a) Subchapter n  of chapter

71 of title 5, United States Code, is 
amended—

(1) by redesignating sections 7151 (as 
amended hy section 312 of this Act). 7152, 
7153, and 7154 as sections 7201. 7202, 7203, 
and 7204. respectively;

(2) by striking out the subchapter head
ing and Inserting in lieu thereof the follow
ing:

“Chapter 72—ANTIDISCRIMINATIQN;
RIGHT TO PETITION CONGRESS 

“SUBCHAPTER I—ANTIDISCRIMINATION 
IN EMPLOYMENT

“Sec.
“7201. Antidiscrimination policy; minority 

recruitment program.
“7202. Marital status.
“7203. Handicapping condition.
“7204. Other prohibitions.
“SUBCHAPTER H—EMPLOYEES' RIGHT 

TO PETITION CONGRESS 
“7211. Employees* right to petition Con-
and

(3) by adding at the end thereof the fol
lowing new subchapter:
“SUBCHAPTER H—EMPLOYEES' RIGHT 

TO PETrrroN  c o n g r e s s  •
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“ 5 7211. Employees* right to petition CJon- (d)(1) The wages, terms, and conditions 
of employment, and other employment t>en€- 

“The right of employees. Individual or fits with respect to Government prevailing 
collectively, to petition Ck>hgress or a Mem- rate employees to whom section 9 (b) of jPub- 

' Law 92-392 applies shall be negotiated

(A) chapter 71 of title 5, United State«mittee or Member thereof, may not be inter
fered with or denied.'

(b) -me analysis for part m  of title o. 'of title 5.
United States Code. Is amended by striking united StatercodeT orôut--

“Subpart F—^Employee Relations
“71. Policies— ........ .......... ............. 710r'
and inserting in lieu thereof

“Subpart F~Labor-Management and 
Employee Relations

“71. Labor-Management Relations__ 7103
“72. Antidiscrimination; Right to re

petition Congress___________  7201

(C) any other law, rule, regulation, deci
sion, or order relating to rate of pay or pay 
practices with respect to Federal employees 

(2) No provision of chapter 71 of title 5. 
United States Code (as amended by this 
title), shall be considered to limit—

 ̂ (A) any rights or remedies of employees 
referred to in paragraph (1) of this subsec
tion under any other provision of law or 
before any court or other tribunal? or

(2) Section 3302(2) of title 5, United (B) any benefits otherwise available to 
States Code, is amended by striking out such employees under any other provision oX 
“and 7154” and inserting in lieu thereof law.

“7202:720l-C tbereoijFrom 124 Cong. Rec. H 9633
(3)'sections 4S4o(c), 7212(a), and 9540 (daily ed. Sept. 13, 1978):]

(c) of title 10, United States Code, are each
amended by striking out “7154 of title 5” 
and inserting in lieu thereof “7204 of title 6’*-

(4) Sction 410(b)(1) of title 39, United 
States Code, is amended by striking out 
“chapters 71 (employee policies) ” and insert
ing in lieu thereof the following: “chapters
72 (antidiscrimination; right to petition 
Congress) ”.

(5) Section 1002(g) of title 39, United 
States Code, is amended by striking out “sec
tion 7102 of title 5” and inserting in lieu 
thereof “section 7211 of title 5“ .

the amendment offered as a substitute 
for the amendment be considered as read 
and printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

There wasiio objection.
(Mr. UDALL asked and was given 

permission to revise and extend his 
remarks.)

Mr. UDALL. Mr. Chairman, we are 
about to reach what I think is the final

(d) Section 6315 of title 5. UnUed States *, controversy in this bill and one ofCode, Is amended by adding at the end
thereof the following clause:

“ (124) Chairman, Federal Labor Relations 
Authority.”.

(e) Section 6316 of such title is amended 
by adding at the end thereof the following 
clause:

“ (145) Members, Federal Labor Relations 
Authority (2). and its General Counsel.”-

M ISCE I:LAm :O U S PROVISIONS
Sec. 704. (a) Except as provided in sub

section (b) of this section, the amendment ,̂ 
made by this title shall take effect on the 
first day of the first calendar month begin
ning more than 90 days after the date of 
the enactment of this title.

the major points that occupied our time 
in the Committee on Post OflBce and Civil 
Service.

We decided on Monday night in a vote 
on the Erlenbom amendment that we 
^ r̂e going to have a title VII. The ques
tion I hope we can resolve this morning 
is what kind of a title VII we will have. 
We have basically two alternatives now 
before us: The Collins amendment, 
which is a complete rewrite of this title, 
and the substitute amendment which I 
have just offered.

I appeal to my colleagues, as we de-
(b) Sections 7104, 7105, and 7136 of utie bate and consider and resolve this issue, 

6, United States Code, as added by section that we not let this be turned into some 
701 of this title, Sih î take effect on the date kind of a bitter replay of the debate that

under section this House on labor-
7i05(hr of this title sbaii be prescribed and management bUls earlier m this session, 
made effective by the Authority not later * nope this will not dissolve into a bit- 
than 90 days after the date of the enactment ter labor-management fight because 
of this Act. ■ there is not any basis for it.
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This is not the old right-to-work con
troversy, for example; it is not the old 
14(b) controversy. There is a right-to- 
work provision on page 290 of the bill 
that is in my amendment and which 
would gladden the heart of the gentle
man from Ohio, John Ashbrook, if he 
were here, and other Members who have 
engaged in this debate over the years. 
This is not situs picketing or it is not the 
Labor Reform Act of 1977, although 
some of these things are involved in our 
discussion.

There is nothing before us today in the 
substitute about the right of public em
ployees to strike. As the gentleman from 
Michigan (Mr. Ford) said the other day, 
no one is seriously talking about that 
this year. That is outside the scope of 
this legislation entirely.

There is not really any argument in 
this bill or in this Utle about Federal col
lective bargaining for wages and fringe 

‘ benefits and retirement—the kinds of 
things that are giving us difficulty in the 
Postal Service today. All these major 
regulations about wages and hours and 
retirement and benefits will continue to 
be established by law through congres
sional action. Major management rights 
^  hire and fire and determine staffing 
are preserved in my amendment.

What we really do is to codify the 
1962 action of President Kennedy in 
setting up a basic framework of coUec- 
^ve bargaining for Federal employees. 
This was good enough and acceptable 
^nough to all segments of our society 
Uiat it was left unchanged during the 8 
years of the Nixon and Ford administra
tions. Either one of those Presidents with 
a stroke of a pen could have eliminated 
îiis and chose not to have it.
So we are now going to put into the 

united States Code instead of the Fed
eral Register this basic plan of President 
Kennedy^s that has worked so well in 
the last 15 years. No one seems to be ar
guing much about that anymore.

The Federal employee unions do not 
get much out of this amendment process 
that is not already in the Executive or
der. They do gain in my substitute some 
guara îtees about procedures that man
agement must follow. They get to arbi
trate some things that now go through a 
torturous appeal process— t̂hings involv
ing various labor grievances.

It would be a mistake to view this title 
v n  or my substitute as some kind of a 
labor bill that is attached to an unre
lated bill dealing with management pre
rogatives in the Federal service. This is

how I view what we are trying to do 
here: It moves to meet some of thelegit^ 
imate concerns of the Federsd employee 
unions 85 an Integral part of what is 
basically a bill to give management the 
power to manage and the fiexibility that 
it needs.

But I say this in two respects. One, It 
gives some balance. We axe saying to the 
Federal employees that we are going to 
give management some broad new rights 
here in this legislation, we are going to 
enable them to move. And employee or
ganizations are saying, in turn, that they 
are entitled to have a more independent, 
secure position from which to deal with 
management as it operates under this 
new freedom in the bill.

Second, the arbitration provision I 
view as much of a gain for management 
as for labor. The Federal managers now, 
instead of having to go through difficult, 
complex appeal procedures, will be able 
tO'submit them to arbitration, ahd this 
is a gain for management.

As I have said, Mr. Chairman, the 
President’s program basically deals 
with strengthening management, Senior 
Executive Service, merit pay for super
visors and management, separating the 
operating functions of the Civil Service 
Commission from the judicial functions.

None of these basic management tools 
are affected by my amendment.

The CHAIRMAN. The time of the gen
tleman from Arizona (Mr. Udall) has 
expired.

(By imanimous consent, Mr. Udall 
was allowed to proceed for 1 additionaJ 
minute.)

Mr. UDALL. Mr. C3aairman, in con
clusion, let me say that perhaps the best 
guide to what we come down to with 
the Udall substitute is that it is barely 
acceptable to people such as the gentle
man from Michigan (Mr. Ford) and my 
friend, the gentleman from Missoiul 
(Mr. Clay) , who have been outstanding 
spokesmen for the rights of the Federal 
employee groups. It is acceptable barely 
to the Business Roimdtable, which repre
sents 190 of our largest corporations. It 
does not really please the administration. 
But it is the balance point. It is the 
middle ground, and I think we can go 
forward and pass a good Senate bill if 
we would take this one final step here 
in title VII in adopting my substitute.

S e c t i o n a l  A n a l y s i s  o p  T i t l e  VII S u b s t i t u t e

Th® substitute makes numerous changes 
in Title v n  as reported by the Committee. 
These changes are designed to guarantee



924

essential management prerogatives and 
flexibility, while sateguardlng the funda
mental rights of employees and their repre
sentatives. The bill section numbers and 
the code section numbers and headings are, 
with one small exception (the words “duty to 
consult” are added to the heading of Code 
section 7117), Identical to those of the Com
mittee’s Title VIL Where no change is made 
in the provisions of a section as reported by 
the Committee, this is so stated. Any changes 
in the substance of a section are noted and 
explained. Minor changes in wording or punc
tuation which do not change the meaning of 
a section are not noted.

SECTION 7 1 0 1  ,
Section 7101. Findings and purpose: No 

change.
Section 7102. Employees' rights: No 

change.
Section 7103. Definitions; applications:, 

Two changes are made. First, the definition 
of ‘‘conditions of employment” (subsec
tion (a) (14)) Is amended. Paragraph (A) 
Is clarified to provide for the exclusion of 
policies, practices, and matters relating to 
discrimination in emplojrment on the basis 
of race, color, religion, sex, age, national 
origlo, or handicapping condition, “within 
an agency subject to the Jurisdiction of the 
Equal Employment Opportunity Commis
sion.” The reported paragraph (C) is re
designated as paragraph (D). The new para- 
jgraph (O) excludes from "conditions of 
employment” any policy, practice, or matter 
relating to the “classification of any posi
tion.” The effect of this new exclusion would 
be to remove the classification of positions 
from collective bargaining. This change is 
designed to help ensure the continuation of 
classification uniformity throughout the 
Federal Government. The term “classifica
tion of any position” encompasses all posi
tions and Jobs, including white-collar and 
blue-collar.

The second change Is to subsection (b), 
concerning the exclusion of agencies and 
agency subdivisions, for national security 
reasons, from coverage by the labor-manage- 
ment relations provisions to be created by 
Title VII. The reported bill requires an 
agency seeking such an exclusion to apply 
to the Federal Labor Relations Authority, 
which would review and Investigate the mat
ter, and then issue a decision either grant
ing or denying the exclusion. The substitute's 
subsection (b) would give to the President 
the power to exclude agencies and agency 
subdivisions from coverage for national secu
rity reasons. The President could do this, in 
his or her sole discretion, by order.

Section 7104. Federal Labor Relations 
Authority: No change.

Section 7105. Powers and duties of the 
Authority: Two subsections are added. A 
new subsection (h) directs and empoweris the 
Authority to establish, by regulation, stand
ards to be applied in determining the amount 
and circumstances in which reasonable at
torney fees and reasonable costs and expenses

of litigation may be awarded in connection 
with any unfair labor practice or any griev
ance processed under a procedure negotiated 
in accordance with the provisions being 
established by Title VII of this bill. '

A new subsection (1) would allow the Fed
eral Labor Relations Authority to represent 
Itself (except in litigation before the U.S. 
Supreme Court) in any civil action brought 
in connection with any function carried out 
by the Authority pursuant to title 5 of the 
United States Code or as otherwise author
ized by law. Under this subsection, the Au
thority would not have to seek Justice De
partment approval or representation In car
rying out its litigation-related responsibili
ties (except In the UJ3. Supreme Court). 
This provision is designed to help ensure the 
independence which wlU be essential to the 
proper functioning of the Authority. It also

fTrom 124 Cong. Rec. H 9634 
(daily ed. Sept. 13, 1978^:]
will permit the Justice Department to fepr>- 
sent agencies without the potential conflicts 
of Interest that could arise If it also repre
sented the Authority in the same case. 
^Section 7106, Management rights: Four 

changes Increase the number of rights re
served to management. This substitute 
strengthens the “Management rights” sec
tion reported by the Committee, but it is stUl 
to be treated narrowly as an exception to the 
general obligation to bargain over conditions 
of employment.

Subsection (a) (2) (A) Is 'expanded to re
serve to management, the authority. In 
accordance with applicable law, to “hire, 
assign, direct, layoff, and retain employees In 
the agency, or to suspend, remove; reduce In 
grade or pay, or take other disciplinary action 
against such employees.” The reported sub
section (a) (2) (A) reserves only the right to 
“direct employees” . The new language pre
serves management's right to make the final 
decisions in these additional areas, in accord
ance with applicable laws, including other 
provisions of chapter 71 of title 5. For exam
ple. management has the reserved right to 
make the flnal decision to •‘remor^” an em
ployee, but that decision must be made In 
accordance with applicable laws and pro
cedures, and the provisions of any applicable 
collective bargaining agreement. The re-: 
served management right to “jemove" would 
in no way affect the employee’s right to ap
peal the decision through statutory proce
dures or, if applicable, through the proce
dures set forth in a collective bargaining 
agreement. . - Sv'  ̂ ' Jr -  -  - 

Subsection (a)(2) CC) » of the substitute 
adds a new provisions, guaranteeing man
agement’s right, with respect to fiinng posi
tions, to make selections for appointments 
from among projwrly ranked and certified 
candidates for promotion, or from any oth
er appropriate source. The intent of this 
provision is to preserve as bargainable (to 
the extent permitted by eppUcable laws and
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regulations) the standards, criteria, and 
procedures tar establishing promotion cer
tificates. whlo ensuring management’* 
right to make the actual selection from . 
the certificate, or to make the appointment 
from any other appropriate source.

The reported Title VI ’̂s subsection (a) (2)
(C) is redesignated in t^e substitute as sub> 
section (a)(2)(D ). with one substantive 
change. Management is guaranteed the 
right to take whatever actions may be neces
sary to carry out the agency mLsslng dur
ing emergencies. The reported bill reserves 
this right only in the c ^  of national emer
gencies.

The reported subsection^ (b)(1)' and
(b) (2) are redesignated, with changes, as 
subsections (b) (2) and (b) (3). A new sub
section (b)(1) is ^ d ed  to provide that 
nothing in the **Management rights*' section 
shall preclude any agency and any labor 
organization from negotiating, at the elec
tion of the agency, on the numbers, types.' 
and grades, of employees or positions as
signed to any organizational subdivision, 
work project, or tour of duty, or on the 
technology, methods, and means of per
forming work, , ,

The amendment’s subsections (b) (2) and
(b) (3) provide that nothing in the section 
shall preclude negotiating the procedures 
which management officials of the agency 
will observe in exercising any authority un
der this section, or negotiating appropriate 
arrangements for employees adversely af
fected by the exercise of any authority un
der this section by such management blSL- 
dais.

The repOTted subsections (b) (1) and
(b) (2) provide that nothing in the “Man
agement rights’* section shall preclude 
2iegotiatl23g procedures management officials 
Will observe in exercising their authwity to 
determine the mission, budget. Organization, 
nimiber of employees, and Internal securi
ty of the agency (the rights reserved in 
subsection (a)(1)). or appropriate arrange
ments for employees adversely iJTected by 
the exercise of management authority de
scribed in subsection (a).

Section 7111. Exclusive recognition of la
bor organizations; The substitute modifies 
the reported subsection (b)(2) by expand
ing the TnfljriTmim tUne period during which 
secret ballot representation elections must 
be held from 45 days to 60 days. '

The substitute also modifies the reported 
subsection (h) (3)(B) by changing the time 
period, for filing a petition for exclusive rec
ognition, where there Is In effect a lawful 
written collective bargaining agreement, 
from '*the 4-month period beginning on the 
180th day before the expiration date** of the 
existing agreement, to “not more than 120 
days and not less than 60 days before the 
expiration date** of the agreement.'

Subsection (h) (4) of the substitute bars 
the according of exclusive representation to 
a labor organization where, within the pre-* 
vious 12 calendar months, the Authority has

conducted a secret ballot election for the 
unit described in the petition, and In the 
election a majority of the employees voting 
chose a lal>or organization for certification 
,as the unit’s exclusive representative. The 
effect is tc lend stability to the collective 
bargaining relationship by preventing chal
lenges to Incumbents by other unions for at 
least 12 months, while at the same time per
mitting elections in larger \inlts during the 
12-month period If no exclusive representa
tive has been certified. The reported subsec
tion (h) (4) bars the according of exclusive 
representation whenever an election involv
ing any of the employees in the petitioned- 
for unit has been held during the previous 
12 months.
- Section 7112. Determination of appropriate 
units for labor'organization representation: 
Suljsection (c) of the substitute provides 
that any employee who is engaged in ad- 
mlnlsternlg any provision of law relating to 
labor-management relations may not be rep
resented by a labor organization which rep
resents other individuals to whom such pro
vision applies, or which is affiliated directly 
or indirectly with an organization which rep
resents other individuals to whom such pro
vision applies. This provision, which Is not 
found in the reported Title vn , is intended 
to help prevent confiicts of interest and ap
pearances of confiicts of Interest. For ex
ample. an employee of the National Labor 
Relations Board could not, imder this pro
vision, be represented by a labor organization 
which is subject to the National Labor Rela
tions Act. or which Is affiliated with an or
ganization which Is subject to the National 
Labor Relations Act.

Subsection (c) of the reported Title VII 
is redesignated as subsection <d) in the 
suibatltute. with two changes In substance. 
Hie new subsection (d) provides that two 
or more bargaining units in an agency for 
which a labor organization Is the exclusive 
representative may, upon petition by the 
agency or labor organization, be consolidated 
with or without an election into a single 
larger unit if the Authority considers the 
larger unit to be appropriate. The Authority 
would then certify the labor organization as 
, the exclusive representative of the new, larger 
unit. The analogous portion of the reported 
section 7112, subsection (c), reqtiires that 
the labor organization be the exclusive rep
resentative of the existing, smaller units 
**by reason of election”. It is also not spe
cific as to the triggering of the consolidation 
process by petition, and the discretion of the 
Authority to direct or not to direcjt an. .elec
tion. THie substituted provisions should bet
ter facilitate the copsolldation ot small 
units. . • . .

Subsection (d) of the reported section 
7112 is redesignated, substance unchanged, 
as subsection (e) In the substitute.

Section 7113. National consultation rights: 
Subsection (b) (1) (A) of the substitute re
quires that any labor ox^nization having 
national consultation rights in connection 
with any agency be Informed .of “any sub-
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stantlve clLa.ige" In conditions of employ
ment proposed by the agency. The reported 
subsection (b) (1) (A) required that the labor 
organization be Informed of “any change”.

Section 7114. Representation rights and 
duties: Two Important provisions In the re- 
poiTted bill’s section 7114 are modified by 
the substitute.

The right of an employee to request repre
sentation by the exclusive representative

preme Court's holding In National La\3or Re
lations Board v. J. Weingarten, Inc., 420 U.S.- 
251 (1976). In Weingarten, the Court up
held the Board’s determination that the Na
tional Labor Relations Act provides a 
statutory “right of union representation at 
investigatory interviews which the employee 
reasonably. believes may result in discipli
nary action against him.** 420 UJ5. 251, at 267.

The Court also sustained the Board’s shap
ing of “ the contours and limits of the statu-and the right of an exclusive representative 

to be present at certain types of manage- 
m ent-«m plo^ meetings we set 124 Cong. Rec. H 9635
subsections and of the sub- i

(daily ed. Sept. 13, 1978):]
subsections (a) (2) and (a) (3) of the sub 
stltute. Subsection (a) (2) provides that be
fore any representative of an agency com
mences any Investigatory interview of an 
employee in a bargaining unit, whre the In
terview concerns misconduct which could 
reasonably lead to suspension, reduction In 
grade or pay, or removal, the employee must 
be Informed of his or her right to be rep
resented by the exclusive representative. Sub
section (a) (3) provides tha> an exclusive 
representative has the right to be given the 
oppOTtunity to be represented at: (1) any. 
formal discussion between one or more rep
resentatives of the agency and one or more 
empl<5yees In the unit or their representa
tives concerning any grievance or personnel 
policy or practice or other general condition 
of employment; and (2), any Investigatory 
Interview of an employee in the unit by a 
repi;esentative of an agency if the employee 
reasonably believes that such Interview may 
result In disciplinary action a€:alnst the em
ployee, and the employee requests such rep
resentation.

The reported section 7114 provides the 
right of representation for any discussion 
between one or more representatives of the 
agency and one or more unit employees or 
their representatives eoncerzilng any griev
ance, personnel policy or practice, or other 
conditions of employment. By inserting the 
word “general  ̂ before “conditions of em
ployment’*, the substitute limits the right 
of representation to those formal discussions 
(other than grievance discussions) which 
concern conditions of employment affecting 
employees In the unit generally.

The reported sections iOso differs from the 
substitute in providing the right of repre
sentation loT “any discxisslon between an 
employee In the \mlt and a representative of. 
the agency If the employee reasonably be
lieves that the employee may be the subject 
of disciplinary action.** The substitute pro
vides the right for Investigatoiy interviews, 
and stipulates that the employee must re
quest representation before the right at
taches. The substitute tdso provides that 
the employee miist be Informed of the right

tory right.” 420 U.S. 251, at 256. First, the 
right inheres in the Act’s “guarantee of the 
right of employees to act In concert for mu
tual aid and protection.’* Second, “the right 
arises only in situations where the employee 
requests representation.” Third, “the em
ployee’s right to request representation as a 
condition of participation in an Interview is 
limited to situations where the employee rea
sonably believes the Investigation will result 
in disciplinary actions.'* Fourth, “exercise of 
the right may not Interfere with legitimate 
employer prerogatives.’* And fifth, “ the em
ployer has no duty to bargain with any union 
representative who may be permitted to at
tend the investigatory Interview.’’ 420 U.S. 
251, at 256, 257, 258, 259.

The Weingarten right, of course. Is tied to 
the National Labor Relations Act’s “guarantee 
of the right of employees to act in concert 
for mutual aid and protection.** Other than 
this difference in derivation, the substitute’s 
provisions differ from Weingarten only in 
providing that the employee must be in
formed of the right of representation prior 
to the commencement of any investigatory 
interview concerning misconduct which 
could reasonably lead to suspension, reduc
tion in grade or p^y, or removal.

The second area of change made by the 
substitute’s section 7114 Is In subsection (b)
(4), concerning the obligation of an agency 
to provide data necessary for negotiations to 
the exclusive representative. The substitute 
qualifies this obligation by providing, in sub
section (b)(4)(C ), that data which con
stitutes “guidance, advice, counsel, or train
ing provided for management officials or su
pervisors, relating to collective bargaining** 
need not be, furnished to the exclusive repre
sentative.

Section 7115. Allotments to representa
tives: No change.

Section 7116. Unfair labor practices: The 
one Change made adds a new labor organiza
tion unfair labor practice by expanding sub
section (b) (7) to proscribe “picketing of anin©  e m p io y w  xuubb u o  xuxvirxucu o i  vuc rxgui. __® V  7.

O f representation before the commencement plcketinff dispute

The substitute’s provisions concerning in- not ta t^ L e  
vestlgatory Interviews reflect the VS. Su- tog considered as ̂  S ?  1a^  ̂ i c ^ -
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Section 7117. Duty to bargain In good faith; 
compelling need; duty to consult: The *ub- 
Btltute’s section 7117 contains major changes 
effecting a significant alteration of the re
ported bill’s scope of bargaining.

Under the reported bill, agency-wide rules 
or regulations are never a bar to negotiations, 
and any Oovernment-wide rule or regulation  ̂
may be removed as a bar to negotiations if' 
there is no **compelling need** for the rule or 
regulation, as determined, by the Federal La
bor Relations Authority under the reported 
section 7117.

The substitute’s section 7117 makes Gov
ernment-wide rules or regulations an abso
lute bar to negotiations (subsection (a) (1)).

Subsection (a)(2) of the substitute pro
vides that agency rules regulations are a 
bar to negotiations, subject to subsection 
(a)(3), unless a finding of **no compelling 
need” for the rule or regulation is made by 
the Authority (as determined under regula
tions prescribed by the Authority).

Subsection (a) (3) states that the provi
sions of subsection (a) (2) apply to any rule 
or regulation Issued by any agency, or issued 
by any primary national subdivision of such 
agency, \mless an exclusive representative 
represents an appropriate unit which includes 
a majority of the employees in the Issuing 
agency or primary national subdivision to 
whom the rule or regulation Is applicable.

The net effect of the substitute's subsec
tion (a) (3) is to make rules or regulatl<ms 
of agencies, or of primary national subdivi
sions of agencies, bars to negotiation, sub
ject to the **compelling need.” test, except in 
cases in which an exclusive representative 
represents a bargaining unit which includes 
a majority of the employees in the issuing 
agency or primary national subdivision to 
whom the rule ox' regulation is aj^licable. In 
those latter cases, the agency or primary na
tional subdivision rule or regulation is not, 
for purposes of that unit, a bar to negotia
tions on the subject matter of the rule or 
regiUation.

If, for example, the Deps^tment of the 
Treasury Issues a regulation which applies 
to employees of the Department, and an 
exclusive representative represents a unit 
which includes a majority of the employees 
to whom the regiilation applies, the reg
ulation will not be a bar to negotiations for 
purposes of that imlt. Similarly, if the De
partment issues a regulation which applies 
to employees of the Internal Revenue Service 
(a primary national subdivision of the De
partment) and an exclusive representative 
represents a unit which includes a majority 
of IRS employees to whom the regulation 
applies, the regulation will not be a bar 
to negotiations for purposes of that unit 
in IRS.

Subsection (b) of the substitute sets forth 
a procediire for ''compelling need** deter
minations for agency or primary national 
subdivision rules or regulations. When an 
exclt^ive representative alleges that no com

pelling need exists for a rule or regulation 
which an agency or primary national sub
division has invoked as a bar to negotia
tions. the Federal Labor Relations Authority 
takes Jurisdiction and determines whether 
a compelling need exists. The Authority will 
prescribe regulations governing compelling 
need determinations. A finding of **no com
pelling need’* may be made only if the is
suing agency or primary national subdivision 
informs the Authority in writing that no 
compelling need exists, or If the Authority 
determines after a hearing that there Is no 
compelling need. The Authprity’s General 
Counsel shall not be a party to a **compell- 
Ing need’* hearing, but the issuing agency 
or primary national subdivision shaU be.

Subsection (c) of the substitute provides 
an expedited appeals system for resolving 
negotiability disputes other than those in
volving ''compelling need** determinations. 
The reported Title vn provides that such 
disputes be resolved through the unfair la
bor practice mechanism. The substitute pro
vides that an exclusive representative may 
appeal an agency’s allegation of non-nego- 
tiablllty to the Authority. The appeal may 
be filed, on or before the 15th day after 
the date on which the agency first makes its 
allegation, by filing a petition with the 
Authority and furnishing a copy to the head 
of the agency. On or before the 16th day 
after the agency head receives the copy of 
the petition, the agency must file a state
ment with the Authority either withdrawing 
the allegation or setting forth in full its 
reasons supporting the allegation. A copy 
is to be furnished to the exclusive repre
sentative, which then has 16 days to file a 
response with the Authority. The Authority 
shall expedite proceedings to the extent 
practicable and shall issue a written decision 
and supporting reasons at the earliest prac
ticable date.

Subsection (d) of the substitute provides 
for consultation rights concerning Govern
ment-wide rules or regulations. A labor orga
nization which is the exclusive representative 
of a substantial number of employees (as 
determined in accordance with criteria pre
scribed by the Authority) • shall be granted 
consultation rights by any agency issuing 
a Govemment-wlde rule or regulation effect
ing any substantive change In any condition 
of employment. Consultation rights shall ter
minate when the labor organl2satlon no 
longer meets the Authority’s prescribed cri
teria. The Authority shall resolve issues re
lating to a labor organization’s eligibility for, 
or continuation of, consultation rights.

Â  labor organization having consultation 
rights must be informed of any substantive 
change in conditions of employment pro
posed by the agency and must be permitted 
reasonable time to present its views and 
recommendations regarding the proposed 
changes. The agency must consider any views 
or recommendations so presented before tak
ing final action on any matter with respect
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to whlcn the Vlewl or recommenaauons are 
presented, and must proiflde the labor orga
nization a written statement of the reasons 
for taking the final action.

Section 7118. Prevention of unfair labor 
practices: The one change from the provi
sions of the reported bill’s section 7118 Is In 
subsection (a) (6) (D). Instead of empower- 
powers the Authority to require reinstate
ment of an employee **wlth backpay, together 
with interest thereon ” the substitute em
powers teh Authority to reqtiire reinstate
ment of an employee with * b̂ackpay in ac
cordance with section &596 of this title.** The 
applicable provision of section 5596, as 
amended by section 702 of this substitute, 
provides for backpay plus 5 percent, rather 
than “Interest”.

Section 7119. Negotiation Impasses; Fed
eral Service"Impasses Panel; One change is 
made in the provisions of the reported bill’s 
section 7119. In subsection (b) (2) of the re
ported section, the parties may agree to 
adopt a procedure for binding arbitration of 
a negotiation impasse. The substitute re
quires that the procedure agreed to by the 
parties is subject to approval by the Federal 
Service Impasses Panel.

Section 7120. Standards of conduct for 
labor organizations: No change.

Section 7121. Grievance procedures: In 
subsection (d ), the substitute excludes addi
tional matters from the scope of negotiated 
grievance procedures. Not grlevable under 
negotiated procedures (in addition to those 
exclusions already In the reported section 
7121) would be matters concerning examina
tion, certlflcatlon, or appointment, or the 
classification of any position which does not 
result in the reduction in grade or pay of any 
employee. The term “classifioation of any 
position” encompasses all positions and Jobs, 
Including white-collar cmd blue-collar.

Section 7122. Exceptions to arbitral 
awards: No change.

Section 7123. Judicial review; enforce
ment: No change.

Section 7131. Reporting requirements for 
standards of conduct: No change.

Section '7132. Official time: No change.
Section 7133. Subpenas: The substitute 

' simpltfles the reported section’s subpena 
provision, and removes the inununity and 
criminal penalty provisions found in sub
sections (d) and (e) of the reported section 
7133,

Subsection (a) of the substitute section 
provides that any member of the Authority, 
the General Counsel, or the Panel, any ad
ministrative law Judge appointed by the Au
thority under section 3105 of title 5 of the 
United States Code, and any employee of the 
Authority designated by the Authority may: 
(1) issue subpenas requiring the attendance 
of and testimony of witnesses and the pro
duction of documentary or other evidence 
from any place in the United States; and (2), 
administer oaths, take or order the taking 
of depositions, order responses to written In
terrogatories, examine witnesses, and receive ^Idence.. ___

Subsection (b) provides that in the case 
of contumacy or failure to obey a subpena

Issued under subsection (a), the United 
States district court for the Judicial district 

' jn  which the person to whom the subpena is
[From 124 Cong. Rec. H 963$ 
(daily ed. Sept. 13, 1978):]
addressed resides or Is served may issue an 
order requiring such person to appear at 
any designated place to testify and to pro
duce documentary or other evidence.. The 
court may punish as contempt any failure 
to obey an order.

Subsection (c) provides that all witnesses 
be i>aid the same fee and mileage allowance 
which ure paid subpenaed witnesses In Fed
eral courts.

Section 7134. Compilation and publication 
of data: No change.

Subsection 7135. Regulations: No change.
Section 7136. Continuation of existing 

laws, recognitions, agreements and proce
dures: No change.

. SECTIO N  7 o a
 ̂ Section 5596. Backpay in case of unfair 
labor practices and grievances: The substi
tute retains the modifications to the Back-' 
pay Act ̂ h lch  would be made by the re- 
pwted Title VH, with two changes.

First, the reported bill's modification of 
^ t lo n  6596(b)(1)(A) is changed to pro
vide for backpay -^lus 6 percent, less any 
amount earned through other employment.** 
The rep9rted bill provides for backpay, less

substitute's section 5596(b) (IJ (B) 
provides for reasonable attorney fees and 
reasonable costs and expenses related to the 
p e ^ ^ e l  action. With respect to any decl- 
rton gating to an unfair labw practice ot 

processed under a procedxfre 
i^ottated in accordance with chapter 71 

United States Code (Federal 
Labor Management Relations). attor- 

reasonable costs and expenses 
U^atlon shaU be awarded In accordance 

established by the Federal 
(h^Tof mie 5° ^  Authority under section 7105

"  SECTION 7 0 3  'v> ^ o  change.' • - ' /
" "  SECTIO N  7 0 4  ’ ‘ '

reported section is redesignated as subsection (d) and a new 
w^s^tion (c) Is added, requiring that the 

under section 7105(h) of 
^le^5 (stai^ards for the awarding* of attor- 
^ y  fees ^  reasonable costs and expenses

^  practice andn^ottated grievance, procedure eases) be'
effective by the Au- 

enactment of the CivU Service

Mr. GLICKMAN. Mr. Chairman, will 
the gentleman yield?

Mr. UDALL. I yield to the gentleman 
fromKansas.' ’ - 

Mr. GLICKMAl .̂ I thank the gentle-
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man for yielding, ‘n
Mr. Chairman, I wonder if the gentle- 

nian might tell me the difference be
tween his substitute and the Collins 
amendment with respect to the issue of 
the agency idiop or the closed or union 
shop, and how that rdates to the exist
ing Executive order.

Mr. UDAIiL. There Is no difference 
here. The imions have long wanted an 
agencj  ̂shop. We do not give them that 
in th  ̂Udall substitute. They do not get 
the agency shop, they do not get the 
union shop In either one of the provi
sions.

Mr. Chairman, I will yield to my 
friend, the gentleman from Michigan, 
who can clarify this point.
• Ur. FORD of Michigan. Mr. Chair- 
man« this is one of the unfortunate 
things that can happen in the discus
sion of this matter. The agency shop 
issue has no place in this discussion. It 
has not been in this bill at any point, it 
is not in this bill directly, indirectly, back 
door, front door or side door, and the dis
cussion of the agency shop is totally ir
relevant.

Mr. UDALIi. No one advocates it here 
in this debate. It is not in the bill.

Mr. ERLENBORN. Mr. Chairman, I 
rise in support of the Collins amendment 
and in opposition to the Udall substitute.

(Mr. ERLENBORN asked And was 
given permission to revise and extend 
his remarks.)

Mr. ERL^!NB0RN. Mr. Chairman, let 
me say, however, that I am pleased to 
see the Udall substitute, which Is moving 
in the direction of the Senate language 
and away from the House-reported lan
guage in title VIL The Collins amend
ment contains, I  think, with little or no 
change, the language adopted by the 
Senate, and the Senate language is sub
stantially the Executive order relative to 
labor and management relations. So en
viously I am in favor of the Senate lan
guage embodied in the Collins amend
ment. But given the choice, if it should 
come to that, between the Udall substi
tute or the House-reported language. I  
certainly would prefer the Udall substi
tute. The Udall substitute moves in the 
right direction. In some respects, by nar
rowing the scope of bargaining, by ex
panding management's rights, and these 
are in relationship to the House-reported 
language, the committee-reported lan
guage. Moreover, some of the provisions 
of the Udall substitute recognize the 
imiqueness of the National LabCM: Rela

tions Board. But it really goes much 
farther than title VII, as reported by 
the committee, in some respects. It per
mits informational picketing, except if 
the Federal labor relations authority de  ̂
termines that the picketing Interferes 
with the agency’s operations. It allows 
the Federal labor relations authority to 
consolidate units, even if neither of the 
unions has by free elections been certi
fied as the major bargaining agent. It 
still, as does the committee-reported lan
guage, permits certification of a' union 
without election.
' It allows a dues checkoff form of union 
security. As a matter of fact, it requires 
negotiation by an Agency with the union 
for the purpose of achieving an agree
ment relative to checkoff, with a imion 
that has as little as 10-percent support 
among the employees of the unit. It del
egates the Federal labor relations au
thority to the administrative labor law 
Judges, something the so-called labor 
reform bill tried to do in the context of 
the National Labor Relations Act.

The Udall substitute allows the Pres
ident to remove the general counsel at 
will, without cause. It permits an elec
tion after 60 days rather than 45 days 
when basic issues remain unresolved.

It does not Cognize the conflict of 
interest to which the Federal Election 
Commission employees are subject and 
exposed. I.will be offering an ̂ endment 
in most of these areas. The first one I 
will offer will be on this area of the 
Federal Election Commission. The Com
missioners asked this administration to 
give them some protection in this area 
because it is altogether possible that the 
employees of the Commission could be 
members of the very same union that, 
they are investigating and controlling 
under the Federal Election Act.

Lastly, the Udall substitute treats a 
strike as an imfair labor practice only. 
I think we should require a decertifica
tion of the union or a loss of union 
rights, but the substitute only treats 
this, as far as the imion is concerned, as 
an imfair labor practice. Then, we have 
to look to other portions of the law to find 
the sanctions for the individuals who 
engage in a strike or support a strike. 
There are sanctions in the current law 
which, in oiur colloquy the day before 
yesterday, our experts from the Edu
cation and Laboi: Committee, Mr. Fohd 
and Mr. Thompson, said remained un
disturbed by this bill. I am pleased 
because, there are some severe sanctions.
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including a $1,000 fine for Individuals 
who suwx)rt .a strike against a Govern
ment agency.

For these reasons, I think the Udall 
substitute is better than the House com
mittee bill, but the Collins amendment is 
much more preferable.- It would also 
make the job of the conferees a good deal 
easier, because we would adopt the Sen
ate language. There would not be much 
to confer on.

The CHAIRMAN. The time of the 
gentleman from Illinois has expired.

(At the request of Mr. R ousselot and 
by unanimous consent, Mr. Erlenborn 

: was allowed to proceed for 3 additional 
minutes.)

Mr. ROUSSELOT. Mr. Chairman. wiU 
the gentleman yield?

Mr. ERLENBORN. I am happy to yield 
to the gentleman from California.

Mr. ROUSSELOT. Mr. Chairman, I ap
preciate my colleague yielding, and I  ap-

Mr. ERLENBORN. Usually the infor
mational picketing is based upon the 
failure to observe so-called area stand
ards which usually means union stand
ards.

They will say, that this employer does 
I not live up to area union standards and 
is therefore unfair.

Mr. ROUSSELOT. Who makes the 
final determination under the Udall sub
stitute as to whether or not informa-: 
tional picketing is legitimate?

Mr. ERLENBORN. My understanding 
is tmder the Udall bill it is the Federal 
labor relations authority rather than the 
unit of Government that is being pick
eted. . .

Mr. ROUSSELOT. So a unit of Gov-’ 
emment could really have no say as to 
whether this is a legitimate informa
tional picketing operation? - ̂

Mr. ERLENBORN. Iliey would cer
tainly have no final say. They could com-

preciate his description of how the Col-. Plain to the Federal labor relations au-
lins substitute is superior to the Udall 
substitute. .

I am interested in this new term “in
formational picketing.” What is that?
. Mr. ERLENBORN. Well, in answer to 
the gentleman, I believe informational 
picketing is a fairly well-known term.. 
Informational picketing is one where the 
pickets are in place; they carry signs; 
they indicate their displeasiu*e over some 
condition, but no labor dispute exists.

I will tell the gentleman, it is some-

thority and that authority would have 
the final say.

Mr. ROUSSELOT. Let me make sure 
this point is clear: An agency could be 
subjected to “informational picketing” 
even though the picketing has nothing to 
do with employee grievances or other 
legitimate complaints of that particular 
agency. *

Mr. ERLENBORN. It could be that 
there are none of the employees in that 
unit that are even interested In the un-

thing he may have noticed here in the but the union pickets could picket
; District of Columbia. It is where several 
' restaurant unions have thrown up picket 
lines around restaurants and bars where 

. none of the employees of those restau
rants or bars are interested in joining

that unit because of the area standards 
or some other reason.

Mr. ROUSSELOT. I appreciate the 
gentleman ŝ information.

Mr. CLAY. Mr. Chairman, I move to
the ui^on, but the tmicm thinks that strike the requisite number of words, and 
they shoiUd be toterested, so they i rise In support of the UdaU substitute, 
throw up a picket line aroimd the restau- (Mr rr.AV asirAH'anH wo® 
rant or the bar for informational pur- m i ^ n ^  r S  
poses. Of course, it goes a Uttle bit be- y •. ^
yond information, because once the in- ^  . .
formation is given, then many people will Chairman, some m this
decline to patronize the bar or restaurant ’ that toe Udall-
because the pickets are there. nf the headquarters

But, in the law they have no right to reverse is
picket because of a labor dispute, because Sif* 5 beheve. Not impugning the integ- 
there is no labor dispute in that place of rrn̂ T,  ̂ t  Arizona (Mr.
business. offered the substitute, but it

Mr. ROUSSELOT. So it can be for 
anything. It could reaUy just be a dem- t ® ^  ^  B^mess Roundtable, 
onstratlon. iwt view this as a fight between
[From 124-Cong. Eec. H 9637 
(daily ed. Sept. 13,
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(Mr. U dall) is prlmfiirily attempting to 
do in his substitute is to get some balance 
t>etween the now expanded rights of 
management and the lessened rights of 
the employees. It is in a sense a com
promise.

It is still management oriented—too 
much, in my opinion. It still allows the 

.administration flexibility—a little too 
much, in my opinion. It still permits the 
easy discharges pf Federal employees—  
too much, in my opinion.

But, Mr. Chairman, the Udall substi-, 
tute, even though it does not begin to 
reach the provisions that I and others 

the subcommittee and committee ap
proved of in title v n , does however rep- 
*̂ sent the best that reasonable pereons 
can expect under the present politiciai 
circumstances.

Therefore I urge my colleagues to sup
port the Udall substitute.

Mr. Chairman, at the time when the 
Committee of the Whole rose, on August 
11, I expressed my disappointment that 
the administration— ŵith whom I disa
greed on several major ingredients of the 
Federal labor-management relations 
program, had not engaged in serious, 
give-and-take with the Committee In an 
effort to iron out these major differences. 
I Indicated that, in view of the intransi
gence of the administration, it would be 
necessary for me to utlUze every parlia
mentary device at my command to bring 
the Intransigence of the administration! 
to the attention of my colleagues.

Since that time, I am pleased that the 
administration sat down with represent
atives of the Committee in what appears 
to have been a sincere effort to resolve 
our differences. The Udall substitute is 
the result of these extended negotiations.

I am not totally delighted with this 
final product because it does not begin to 
afford the rights to employees which. In 
my judgement are essential Ingredients 
of any labor relations program. But the 
UdaU substitute does represent a sub
stantial Improvement over what the ad
ministration originally proposed to the 
Congress. The Udall substitute does en
joy the support of the administration. 
Finally, the sad political reality is that 
given the anti-public employee mood of 
the Congress, I do not believe that the 
Nation is re^y to accept much more 
than the provisions of the Udall substi
tute.
- The Udall substitute provides for:

A statutory Federal labor-management 
program which cannot be universally ,

altered by any President;
A truly Independent Federal labor re-: 

lations authority with judicial review and 
enforcement of Federal labor relations 
authority decisions and actions;

Binding arbitration for most statutory 
appeals and grievances;

Negotiation of agency-wide regulations 
under some circumstances; • *

Mandatory consultation on Govern
ment-wide regulations;

Attorneys* fees, litigation costs for 
employees;

Automatic dues withholding at no cost 
to unions; and

Mandatory official time for the nego
tiation of collective bargaining agree
ments.

Because the Udall substitute for title 
v n  contains several departures from the 
version in the committee print, I would 
like to set out for the record the con
siderations that lay behind this com
promise approach to labor-management 
relations in the Federal Government. 
The Udall substitute is the culmination 
of extension discussions between Mr. 
Udall, the administration, Mr. Ford and 
others especially concerned with title 
v n , and myself. As the chairman of the 
Sulxjommittee on Civil Service, the SFK>n- 
sor of H.R. 13, and the cosponsor of H.R. 
9094, I would like to state the rationale 
behind certain sections of the bill that' 
has led me and others to work out and 
support the Udall substitute.

Title v n  obviously represents con
gressional dissatisfaction with the state 
of labor-management relations in tiie 
Federal service under the various over
sight bodies now established. The public 
and the taxpayer deserve the more effec
tive and efficient Federal Government 
that is a predictable result of a meaning
ful labor-management program for Fed
eral agencies. Unfortunately, the provi
sions of the order and, especially, the 
straitjacket interpretation of them by 
the Federal Labor Relations Council, 
have barred the development of such a 
program. '
. In enacting title Vn, Congress will free 
both agency management and employee 
representatives from the strictures of the 
past and thereby encourage both man
agement and labor to engage in the kind 
of relationship that, in the private sec
tor, has fostered the single most produc
tive economy in the world. An essential 
component of the new labor-manage-‘ 
ment program mandated by title VII is
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fche interplay between the obligation to 
J>argain In good faith over conditions of 
employment and the reserved manage- 
m ^t rights set forth in section 7106. 
Since the Udall substitute contains sev-  ̂
eral changes from the committee print’s 
management rights clause, I would like 
to describe the b^kground that led us 
to work out tiie Udall compromise and 
the current understanding ttiat now 
pr<»npts our agreement t o ; the Udall 
substitute. /V t . r’  ̂ •

At no time either during the commit
tee's deliberations or afterwards was it 
suggested that Federal employee labor 
organizations should be allowed to bar
gain over every conceivable topic. Ini
tially, disagreement arose over whether 
the ultimate exercise of genuine manage
ment responsibility could best be pro
tected, while also insuring meaningful 
negotiations on other topics, by inclusion 
of a managen^ent rights clause in title 
Vn, as imder the Executive order, or by 
a case-by_-case development as under the 
National Labor Relations Act.

Many of us believed that a manage
ment rights clause was unnecessary. The 
National Labor Relations Board and the 
Federal courts have protected private 
sector management from imion demands 
that “management rights” be bargained 
away. See, e.g., Fibreboard Paper Prod- 
ucts Corp. v. NLRB, 379 U.S. 203, 235 
(1964) (bargaining obligation does not 
extend to the method of investing cap
ital, the goods to be produced, or the 
basic scope of the enterprise); General 
Motors Corp., 191 NLRB 951, 952 (1971), 
aff'd 470 F.2d 422. (D.C. Cir. 1972) (the 
issue of whether a company should sell 
a dealership facility); and Summit Tool
ing Co., 195 NLRB 479, 480 (1972) (par
tial closure of a company). Since this 
protection has been afforded private sec
tor management without a management 
rights clause in the National Labor Rela
tions Act, as amended, we believed that 
inclusion of such a clause in title VII was 
unnecessary and would invite the inter
pretative abuse reflected in the Councirs 
decisions on the order.

We were persuaded, however, that a 
new Independent agency, replacing the 
part-time management-oriented Coun-
[From 124 Cong. Rec. H 9638 
(daily ed. Sept. 13, 1978):]
cil, would itself provide some insulation, 
against the kind of decisional abuse that 
has hamstrung both agency managers 
and employee representatives in the past.

Moreover,'we have ihclud^'^in section 
7136(a)(1) express recognition of our 
expectation that the new Federal Labor 
Relations Authority will Issue decisions 
superseding those of the Council. (In the 
interest of continuity we also provide 
that Council decisions will continue in 
force until superseded.) We fuUy expect 
that the Authority will not repeat the 
mistakes of the Council, especially since 
the Authority is acting under a new 
statutory charter mandating a new ap
proach to Federal labor-management 
relations.

In drafting the committee print ver
sion of title v n , the committee intended 
that the scope of collective bargaining 
under the act would be greater than that 
under the order as interpreted by the 
Council. (See House Rep. No. 95-1403 at 
pages 43-44.) The Udall substitute and 
its accompanying sectional analysis also 
embodies this approach. Title v n  is re
medial legislation designed to cure the 
problems caused primarily by the Coun
cirs misinterpretation of the Executive 
order. The approach in title VII con
stitutes a clear rejection of the Council’s: 
interpretative techniques, and we sup
port the UdaU substitute with the clear* 
understanding that the Authority is Inl 
no way boimd to the Council’s past deci
sions, even where language in title v n  is 
identical to that in the Executive order.!

As the sectional analysis makes clear, 
the management rights clause is to he 
construed as a narroTy exception to the 
general obligation to bargain in good 
faith. Although reviewing bodies under 
existing labor-management programs 
have sometimes adopted this approach, 
the Council has in large measure de
parted from this canon of construction in 
its haste to restrict the scope of bargain
ing. For examples of the approach man
dated by title VII, see Federal Employees 
Metal Trades Council of Charleston and 
U.S, Naval Supply Center, Charleston, 
S.C. 1 FLRC 235, 244 (FLRC No. 71A-52) 
(1972); Local Union No. 2219, Interna
tional Brotherhood of Electrical Workers 
AFL-CIO and Department of the Army, 
Corps of Engineers, Little Rock District,

, Little Rock, Ark., 1 FLRC 219, 235 (FLRC 
No. 71A-46) (1972); American Federa
tion of Government Employees, National 
Joint Council of Food Inspection Locals 
and Officer of the Administrator, Animal 
and Plant Health Inspection Service, 
U.S. Department of Agriculture, 1 FLRC 
616, 620-21 (FLRC NO. 73A-36) (1973), 
aff’d on remand 3 FLRC 324, 345-46 

; AFGE Local 2595 and Immigrd-
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tion and Naturalization Service, U.S. 
Border Patrol, Yuma Sector {Yuma, 
Arizona), 1 FLRC 71. 73-74 (FLRC No. 
70A-10) (1971); Library of Congress and 
American Federation of State, County 
and Munidpal Employees, Local' Nos, 
2477 and 2910, 56-7 (Decision of the 
Labor-Management Umpire) (May 17, 
1978) (sUp opinion); and AFSCME, Lo
cal 2910 and Library of Congress, 2-4, 
6-7 (Decision of the Labor-Management 
Umpire) (Sept. 5, 1978) (slip opinion).

The Udall substitute contains a man
agement rights clause substantially en
larged beyond that in the committee 
print. An Important element in our 
agreeing to entrust such an expanded 
management rights clause to the hands 
of the new Authority is the example of 
the protection afforded the collective 

. bargaining process by conscientious 
scrutiny of management claims of in
fringements on management rights, es
pecially as foimd in the two 1978 deci
sions above. If the new Authority is 
faithful to these interpretative guide
lines, the ultimate exercise of the speci
fied managerial responsibility, the only 
subject exempted from the bargaining 
obligation, will be protected and the gen
eral obligation to bargain over conditions 
of employment will be unimpaired. How
ever. it is essential that only those pro
posals that directly and integrally go to 
the specified management rights be 
barred from the negotiations. (See the 
May 17, 1978 decision above at pages 
5-7.)

Although more management rights 
have been added, the section has been 
revised to make clear that the exercise of 
any management rights in the section 
does not preclude negotiations over pro
cedures or adverse effects involved in 
those rights.

In section 7117, the Udall substitute 
removes many Government-wide regula
tions from collective bargaining. We 
have agreed to this change with the 
imderstanding that the consultation 
rights accorded exclusive representatives 
are to be rigidly enforced. It should be 
clear from the contents of the agency 
statement required in subsection 7117 
(d) (3) (B) that the agency has in fact 
considered the views and recommenda
tions of the labor organizations exercis
ing consultation rights. A clear record is 
also necessary for later judicial review 
of the adequacy of the agency’s proceed
ings that led to promulgation of the 
regulation.

Section 7103(a) (14) (D), removing 
from subjects of bargaining those mat
ters specifically provided for by Federal 
statute, was adopted by the committee 
and retained in the Udall substitute with 
the clear undersanding that only mat
ters “specifically*' provided for by statute 
would be excluded under this subsection. 
Thus, where a statute merely vests au
thority over a particular subject with an 
agency official with the official given dis
cretion in exercising that authority, the 
particular subject is not excluded by this 
subsection from the duty to bargain over 
conditions of employment.

Section 7114(a)(1) requires that a 
labor organization that has been accord
ed exclusive recognition shall be the 
exclusive representative for employees in 
its bargaining unit. Section 7114(a) (3) 
(A) specifically gives the exclusive rep
resentative the opportunity to appear at 
“formal discussions” between agency 
representatives and employees. In the 
Udall substitute the word “formal** was 
inserted before “discussions** in order to 
make clear the intention that this sub
section does not require that an exclusive 
representative be present during highly 
personal, informal meetings such as 
coimseling sessions—imless covered by 
subsection 7114(a) (3) (B). Nothing in 
this section prohibits an agency from 
negotiating greater rights for exclusive 
representatives. Nor does this section au
thorize an agency to bypass the rights 
of the exclusive representative and en
gage in direct communications with imit 
employees. Section 7116(a) (8) makes it 
an unfair labor practice for an agency to 
violate any provision of title VII, includ
ing obviously the section requiring that 
a labor organization with exclusive rec
ognition shall be the exclusive repre
sentative.

Section 7116(b)(7) of the compromise 
version adds “picketing in a labor-man- 
agement dispute if such picketing inter
feres with an agency*s operations’* as an 
unfair labor practice by a labor organi
zation. In National Treasury Employees 
Vnion v. Fraser, 428 P. Supp. 295 
(D. D.C. 1976), the UJ3. district court held 
that the Executive order’s absolute ban 
on picketing was overbroad and violated 
the first amendment. The coiut specif
ically authorized nondisruptive informa
tional picketing. We had recourse to the 
Federal Labor Relations Council policy 
statement in this area and, in view of 
the constitutional principles involved, 
adopted the language in this subsection.
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Section 7132(b) of the Udall compro
mise bars the use, of official time for 
conducting the internal business of a 
labor organization. The section also lists 
three such activities reflecting our inten
tion that “internal business” be strictly 
construed to apply only to those activi
ties regarding the structure and institu
tion of the labor organization. Activities 
that involve labor-management contacts 
are not included in this section. Nor is 
preparation for such activities, such as 
grievances, bargaining, unfair labor 
practice proceedings, included within 
this section. Title v n  imposes heavy re
sponsibilities on labor organizations and 
on agency management. These organiza
tions should be allowed official time to 
carry out their statutory representa
tional activities just as management uses 
official time to carry out its responsibili
ties.

The purpose of title VII is to foster a 
successful. labor-management program 
in the Federal service. Under the current 
system, many agencies have elected to 
ignore litigation before the Council and 
simply conclude agreements with em
ployee representatives that benefit both 
agency management and employees. 
Since the Council's decisions have been 
too rigid even for agency management, 
there is a growing body of Federal con
tracts existing outside the realm of the 
Council's formal negotiability rulings. 
(See, e.g., “Assignment and Scheduling 
of .Work in Federal Labor Agreements,'’ 
USCSC/OLMR 76/14 (August 1976) and 
particularly clauses numbered 8, 13, 16, 
29, 30. 31, 42, 43, 51, 52, 68, 103, and 113 
therein.)

Section 7136(a) (1) provides that noth
ing in title VII will preclude the renewal 
or continuation of such agreements. In 
this way, we have sought to insure that 
our goal of bringing successful labor rela
tions programs to other agencies will not 
impair the ongoing development of such 
programs in agencies where they already

[From 124 Cong. Rec. H 9639 
(daily ed. Sept. 13, 1978):]

exist. This goal also requires great hesi
tancy in applying Council decisions, even 
where those decisions interpret language 
in the order identical to that found in 
title vn.

The whole structure and approach of 
title VII is in large part a repudiation 
of past Council practice. If we could 
not have been assured that identical

language for m a n a g e m e n t  rights 
be handled differently under the narrow 
construction mandated by title vH, ine 
Udall compromise would never have c^n 
possible. That compromise is an im
portant step in gaining House action on 
title vn and the biU in general. Many 
of us believe that the list of management 
rights is needlessly long, but we also 
believe that interpreted In accord with 
the clear principles enunciated in the 
legislative history the list of manage
ment rights will not impair a genuine 
collective bargaining relationship over 
meaningful issues. This last understand
ing is an essential element in all that we 
do in ^opting the Udall compromise.

Section 7103(a) (14) (A) defines the 
term “conditions of employment” and 
the exceptions to the term. The general 
obligation of both management and la
bor to bargain in good faith is an obliga
tion to bargain over “conditions of em- 
pl03rment.” Section 7103(a) (14) (A) was 
amended to clarify the Intent that col
lective bargaining will not extend to 
matters of discrimination in agencies 
subject to the jurisdiction of the Equal 
Employment Opportunity Commission. 
Under section 11 of the Equal Employ
ment Opportunity Act of 1972, Public 
Law 92-261, 86 Stat. Ill, codified at 42 
U.S.C. 2000e-16, the Civil Rights Act of 
1964 was amended to include the pro
hibition of employment discrimination in 
the Federal (jovemment. Under the act, 
the Civil Service Commission (CSC) 
was given oversight responsibility for 
equal employment and affirmative ac
tion programs in the Federal Govern
ment. A desire for more expert handling 
of such issues, and to some extent a dis
satisfaction with the performance of 
CSC in this area, led to the transfer of 
CSC functions in the area of emplos^ent 
discrimination and affirmative action to 
the Equal Employment Opportunity 
Commission (EEOC). See Reorganiza
tion Plan No. 1 of 1978, effective May 6, 
1978. The committee has added language 
to this subsection to make clear its in
tent that agencies and labor organiza
tions do not engage in bargaining over 
matters subject to the EEOC's jurisdic
tion. Like the CJivil Service Commission 
before it, the Equal Employment Op
portunity Commission now has juris
diction over all Federal employees 
covered by the 1972 act, except for those 
in the Library of Congress for whom the 
1972 act precludes outside review of dis
crimination matters by another ad
ministrative agency.
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I urge my colleagues to support this 
amendment.

Mr. DERWINSKI. Mr. Chairman. I 
move to strike the requisite number of 
Tv'ords.

(Mr. DERWINSKI asked and was 
given permission to revise and extend 
his remarks.)
~ DERWINSKI. ISfr. Chairman, the 
amendment Is simply the administra
tion's proposal for a flexible but orderly 
codification of the Executive orders 
which have successfully governed Fed
eral labor-management relations since 
1962. Four Presidents,  ̂two of each party, 
have managed to work with the guide
lines embodied in this substitute, and 
now their successor has offered to codify 
the system into statutes which ca,nnot, 
like Executive orders,, be revoked by the 
White House at will.

The substance of this amendment 
closely resembles the original program 
established by President Kennedy.

First. Union membership and dues re
main volimtary. Work slowdowns, stop
pages or picket lines continue to be un
fair labor practices.

Second. The President retains his 
right, within the law, to appoint and re
move members of a bipartisan Federal 
Labor Relations Authority, whose Gen
eral Counsel would investigate and pros
ecute unfair labor practies, as does the 
General Counsel of the National Labor 
Relations Board.

Third. The amendment would permit 
negotiated grievance arbitration on most 
matters, and the FLRA would have sub- 
pena powers to enforce final decisions, 
which would be subject to judicial review 
on constitutional questions.

Fourth. Under this substitute, an agen
cy’s mission, budget, organization and 
Internal security practices would remain 
beyond the scope of collective bargain
ing, as would the wages, fringe benefits, 
and number of employees in an agency; 
the numbers, tsrpes and grades of posi
tions or employees assigned to an orga
nizational unit, work project or tour of 
duty; or the technology of performing 
the work of such projects.

The other provisions of this substitute 
are substantially identical to Executive 
order 11491, as amended. ...

Fifth. The uniformed services, For
eign Service, Tennessee Valley Authority, 
national and internal security agencies, 
and non-executive agencies are excluded 
from coverage.

Sixth. National consultation rights at

an agency-wide level are available to 
unions which represent a substantial 
number of agency employees, but are not 
recognized as the exclusive bargaining 
agent. Exclusive representation rights 
would be won by a union’s receiving a 
majority of votes in elections by secret 
ballot.

Seventh. Agencies would be required 
to show a “compelling need” why an 
otherwise negotiable regulation should 
be kept off the bargaining table.

The Assistant Secretary of Labor for 
Labor-Management Relations would 
continue to issue standards of conduct 
for all labor oi^anization in both the 
private and public sectors.

Air. Chairman, I support the amend
ment.

Mr. COLLINS of Texas. Mr. Chair
man, I move to strike the requisite 
number of words.

(Air. COLLINS of Texas asked and 
was given permission to revise and ex
tend his remarks.)

Mr. COLUNS of Texas. Mr. Chair
man, I want to point out the four major 
places where my amendment differs from 
the Udall sutetitute. One is on exclu
sive recognition with a union election. 
My amendment continues our current 
procedure in requiring an election must 
be held before exclusive recogiiition 
status can be granted to a imion. The 
committee bill and the Udall substitute, 
however, depart substantially from our 
current standard and permits the Fed
eral Labor Relations Authority to grant 
exclusive recognition without an election 
simply on the basis of a showing by a 
labor organization that it represents a 
majority of the employees in the agency. 
This could be shown either on the basis 
of a card check or a petition. We differ 
on that point. , .

On picketing, my amendment includes 
a provision against picketing which in
terferes or threatens to Interfere with 
an agency’s operation, which is presently 
in the current Executive order prohibi
tion. The committee bill, on the other 
hand, is unclear on the subject of pick
eting. It is also imclear in the Udall 
substitute. In Its provisions on unfair 
labor practices, the committee bill does 
not include picketing as an unfair labor 
practice. I am imcertain if the exclusion 
would permit pickets in an circums-tances. 
and, if so, wiiat recourse would an agency 
liave if such picketing was not an unfair 
labor practice?

Another section on which we have a

5 0 -9 5 2  0 - 7 9  61



936

difference Is that of dues withholding 
and official time.

My amendment allows unions to enter 
into dues withholding agreements with 
agencies, and the service charge for the 
work would be subject to bargaining. 
Under the voluntary dues withholding 
system, allotments are revokable at 6 
month intervals. Both of these provisions 
are identical to our current program.

The committee bill and the Udall s u b - 
SFtitute, on the other hand, depart fr o m  
our current program by requiiing an 
agency to deduct dues at the request o f  
an exclusive imion. Allotments would b e  
irrevocable for 1 year, and would b e  
made free of charge to both the u n io n  
and the employee.

The committee bill also allows for dues 
withholding arrangements for unions 
with 10 percent or more membership in 
bargaining imits where there Is no ex
clusive union.

The fourth point on which we do not 
agree, and which is of major concern is 
that of judicial review of Federal Labor 
Relations Authority.

My amendment, and I differ from the 
Udall substitute, provides that deci
sions and orders issued by the Federal 
Labor Relations Authority are final and 
enforceable by the Federal Labor Rela
tions Authority and are not subject to 
judicial review for enforcement—except 
that judicial review may'be obtained on 
constitutional questions. Access to judi
cial review for adverse action and dis
crimination matters would continue 
under my amendment.

The committee bill seriously weakens 
the Federal Labor Relations Authority by 
providing that all of its decisions and 
orders are subject to judicial review in 
any UJ5. District Court.
[From 124 Cong. Rec. H 9640 
(daily ed. Sept. 13, 1978):]

What would happen under this Judicial 
re\1ew is that one individual could go to 
court instead of bringing it before the 
Federal Labor Relations Authority, this 
when our courts are so overcrowded. Al
though we want everyone to have full 
recourse to judicial review, this would 
mean that it would go to the court sys
tem if one individual wished, and this 
would mean unending litigation and 
would make the paperwork on this un
bearable.

Mr. ASHBROOK. Mr. Chairman, will 
the gentleman yield?

Mr. COLLINS of Texas. I yield to tne' 
gentleman from Ohio.

Mr. ASHBROOK. Mr. C h a irm a n . I 
th a n k  th e  g e n t le m a n  f o r  y ie ld in g . I w a n t  
t o  c o n g r a tu la te  h im  f o r  th is  a m e n d m e n t .

Mr. Chairman, it just seems incom
prehensible that at a time when we are 
talking about more democratic proce
dures. we are talking about the rights of 
the rank and file, we are talking about 
individuals becoming more active 
throughout the country that we would 
have a bill which would limit the right 
of an employee to make an expression of 
whether or not he wants to belong to a 
union.

The provision in title Vn, as reported 
in the Udall substitute, is absolutely an 
invitation to blanket in union member
ship without a vote.

Mr. Chairman, one of the most funda
mental American principles is that we 
should have votes and, indeed, secret bal
lots on very substantive issues. Whether 
one is going to be required to belong to a 
union or not Js a very substantive issue, 
and to try to blanket such an issue with 
an overall designation that we can have 
the FLRA blanket members into a union 
without a vote runs against the tide of 
everything that we have been doing.

The CHAIRMAN. The time of the gen
tleman from Texas (Mr. C o l l in s ) has ex
pired.

(By unanimous consent, Mr. C o l l in s  
of Texas was allowed to proceed tor 3 
additional minutes.)

Mr. ASHBROOK. Mr. Chairman, will 
the gentleman yield further?

Mr. COLLINS of Texas. I yield to the 
gentleman from Ohio.

Mr. ASHBR(X)K. To continue, Mr. 
Chairman, it runs against the tide of 
everything that we have been doing, and 
against all of the great liberal talk on 
the other side.

Mr. Chairman, if we look at this from 
the civil rights standpoint, this is as 
important a civil right as anyone could 
have in America. I am amazed to see the 
great civil rights advocates look the other 
way when it comes to forcing members 
into a union without a vote. If they want 
a vote and there is a majority, that is 
fine. We all agree with that. However, it 
certainly runs against the tide of civil 
rights to say that we are going to make 
a person belong to a union without a 
secret ballot, without an expression of 
the majority.

M r. Chairman, the one thing which 
the gentleman from Illinois (M r . E r l e n -
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BORN) and I have pointed out so fre
quently during the debate on the so- 
called Labor Reform Act is that often 
rank-and-file men^rs of a union are 
denied the same democratic rights that 
others enjoy. Everyone would be as
tounded at the abuse of those rights if 
that happened anywhere else.

Mr. Chairman, I could cite examples 
of union members who have been fired 
for merely speaking out against the in
ternational officers. We had examples of 
unions fining members for having the. 
audacity to run against an international 
president. They fine members for the ex
ercise of constitutional rights that would 
be guaranteed to everyone else.

Somehow or other, on the other side 
they tend to look the other way. The 
great civil rights advocates of our time, 
tend to look the other way when it comes 
to the basic constitutional rights of 
either union members or of workers who 
are about to be placed in the union, 
whether it is with their vote or without 
their vote. Our liberal friends just don't 
care. 'Rieir concern about civil rights 
has a water's edge and that Is when 
unions are involved.

Mr. Chairman, I think the Collins 
amendment helps further some of the 
basic democratic rights which all of us 
in our speeches at home enunciate, ex
cept for those who look the other way 

..when it comes to this vital area of rec
ognition and whether or not a rank-and- 
file member should have a right to vote.

Mr. Chairman, I think it is basic that 
there should be a vote and there should 
be a secret vote. Any effort to force union 
membership on any employee, particu- 

. larly a Federal employee, without a vote 
certainly runs against the tide of good 
public opinion and proper constitutional 
practice.

Again, Mr. Chairman, I certainly sup
port the Collins amendment.

I think for all the reasons the gentle
man pointed out, we could go through 
every section in order to have a much 
more balanced approach. I think we have 
to decidew hether we want a balanced 
approach or whether we want the Fed
eral unions to literally nm the Federal 
service.

Mr. COLUNS of Texas. Mr. Chairman, 
the gentleman from Ohio (Mr. Ash- 
BROOK) siuns the matter up well in say
ing that every worker in America is en
titled to freedom of choice and they 
should have the right to vote on whether 
they want to belong to a union; and

based on their vote, they would be so 
governed.

This is a very serious flaw in the tTdall 
substitute because it almost brings on 
mandatory unionism instead of giving 
all of the workers an opportunity to de
cide for themselves.
AM EN D M E N T OFFERED B T  M R . RUDD TO T H E

AM EN D M E N T OFFERED BY M R . XTDALL A3 A
SUBSTITUTE FOR T H E  AM EN D M E N T OFFERED
BY M R . COLLIN S OP TEXAS

Mr. RUDD. Mr. Chairman, I offer an 
amendment to the amendment offered 
as a substitute for the amendment.

The Clerk read as follows:
Amendment offered by Mr. R u d d  to the 

amendment offered by Mr. U d a l l  as a sub
stitute for the amendment offered by Mr. 
C o l l i n s  of Texas: Immediately after section 
7103(a) (2) (Iv), Insert the following new 
paragraph:

**(V) any person who participates in a 
strike in violation of 6 U.8.C. 731ir*-

Mr. RUDD (during the reading). Mr. 
Chairman, I ask unanimous consent that 
the amendment be considered as read 
and printed in the Record.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Arizona?

There was no objection.
Mr. RUDD. Mr. Chairman, this slight 

but important addition to the exclusions 
from the definition of “employee,” in the 
Udall substitute to Collins, amendment' 
and, re-states in clear and unequivocal 
language that strikes against the Fed
eral Government are illegal and punish
able.

By adding this exclusion, we will re
move any doubt about the intent of this 

‘ Congress and this legislatio4  with regard 
to strikes by Federal employees.

The effect of this amendment is 
straightforward.

An employee who strikes is no longer 
eligible to work for the Federal (govern
ment.

Such a person would no longer eiijoy 
the protections and benefits of this leg
islation.

This provision is consistent with the 
penalties already contained in title 5 of 
the United States Code.

It is, in fact, more lenient than the 
provisions of title 18, which aUows fines 
and imprisonment for strikers.

These penalties are consistent with 
the provisions of Executive Order 11491.

But more importantly, this amend
ment is consistent with the original and 
overall intent of this legislation—to
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facilitate the removal of those employees- 
who are inadequate in the performance 
of their jobs.

For there can be no more inadequate 
performance than total abandonment of 
job responsibilities in order to strike.

It has long be^  recognized that pub
lic employment is quite different than 
private sector employment.

These differences are most acute when 
it comes to labor relations in general, 
and strikes in particular.

Strikes deprive the public of services 
for which there is no alternative source 
of supply.

Some of these services, including many 
provided by the Federal Government, are 
so critical that their disruption threatens 
the public well-being.

Many other strikes by Federal employ
ees would cause extreme hardship to in
dividuals and businesses across this 
country.

Just this summer, we have seen too 
many American cities thrown into chaos 
by striking police, firefighters, garbage- 
men, and others seeking to force these 
cities to capitulate to their demands.

Such actions are nothing short of 
blackmail—the actions of a narrow-in- 
terest group holding public welfare hos
tage in order to. achieve their own selfish 
ends.

There can be no question that we need 
to ban public sector strikes.

The threat to the public is unthink
able.

The tactic is intolerable.
Title v n  of this bill must very clearly 

restate the intent of Congress that

[From 124 Cong. Rec. H 9641 
(daily ed. Sept. 13, 1978):]

strikes against the Federal Government 
are illegal and punishable.

This amendment accomplishes that 
purpose.

I urge its adoption.
Mr. UDALL. Mr. Chairman, will the 

gentleman yield?
Mr. RUDD. I yield to the gentleman 

from Arizona.
Mr. UDALL. Mr. Chairman, in a burst 

of good fellowship between Arizonans, if 
the jgentleman wants to save time for 
other Members who have more conten
tious amendments, we are prepared to 
accept this one. It is already in the law.

Mr. RUDD. Mr. Chairman, I tlhank the

gentleman very much. This amendment 
nails it down. ,

The CHAIRMAN. The question is on  ̂
the amendment offered by the gentle
man from Arizona (Mr. Rudd) to the 
amendment offered by the gentle
man from Arizona (Mr. Udall) as a sub
stitute for the amendment offered by 
the gentleman from Texas (Mr. Col
lin s ).

The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.
A M EN D M E N T OFFERED B Y  M E . EBLENBOBN TO

T H E  A M EN D M E N T OFFERED B T  M B . T7DALL AS
A SXTBSTITT7TE FOE T H E  AM EN D M E N T OFFEBED
B Y M E. COLLIN S OF TEXAS

Mr. ERLENBORN. Mr. Chairman; I 
offer an amendment to the amendment 
offered as a substitute for the amend- 
anent.

The Clerk read as follows:
Amendment offered by Mr. E e l e n b o e n  to 

the amendment offered by Mr. U d a l l  as a 
substitute for the amendment offered by 
Mr. C o l l i n s  of Texas: Newly designated 
section 7112 of subpart F of part m  of title 
V, United States Code, Is amended by in
serting after subsection (c), a  new subsec
tion (d) (and redesignating the subsequent 
subsections accordingly) which reads as fol
lows:

“ (d) Any employee who is engaged in the 
administration, interpretation and enforce
ment of the Federal Election Campaign Act 
of 1971, as amended, shall not be represented 
by any labor organization which maintains 
a political action conunlttee or which is af
filiated, associated, or connected with an or
ganization which maintains a political ac
tion committee; nor shall such employees 
be represented by a labor organization which 
expressly advocates the election or defeat of 
any candidate for Federal Office.”.

Mr. ERLENBORN (during the read
ing). Mr. Chairman, I ask imanimous 
consent that further reading of the 
amendment be dispensed with, and that 
it be printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from nii- 
nois?

There was no objection.
(Mr. ERLENBORN asked and was 

given permission to revise and extend 
his remarks).

Mr. ERLENBORN. Mr. Chairman, this 
amendment addresses what I consider 
to be a very serious problem, and that is 
the possible conflict that Federal Election 
Commission employees will face if they 
belong to and are represented by a labor 
union that is subject to supervision under
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the Federal Election Act. I do not stand 
alone, nor was I the one first to observe 
the problem, and I do not stand alone 
in looking for a solution.

I have here a letter dated July 20 of 
this year from the Federal Election Com
mission and signed by all of its members. 
The Commission itself and the members 
of the Commission are deeply concerned 
about this conflict. I will read it in part. 
The letter is addressed to the President 
and it says:

D e a r  M r , P r e s id e n t : The undersigned 
members of the Federal Election Commission, 
by this letter, urge that appropriate steps be 
taken to exempt the Federal Election CJom- 
mlsslon and its staff from collective bargain
ing with, and representation of employees 
by, labor unions which maintain political 
action committees or which endorse or sup
port Federal candidates.

The letter goes on to ask that under the 
Executive order or through an amend
ment to the bill before us the Commission 
be exempt from having to recognize the 
xinion that they are supervising under 
the act. I think that is a reasonable re
quest. I am surprised that the committee, 
knowing of the concerns of the Commis
sion, did not respond and adopt in cpm- 
mitee an amendment such as the amend
ment offered here.

The sole effect of my amendment is to 
say that imions that maintain political 
action committees of who endorse candi
dates for Federal office may not represent 
the employees of the Election Commis
sion. The two conditions are conditions 
that would subject a union to supervision 
by the very people we are talking about 
here. I do not see any way we can reach 
any other conclusion than that there is 
a clear conflict of interest, if we have a 
member of the union investigating the 
very imion that he belongs to.
’  I would hope that the committee would 

see fit to agree to this amendment.
Mr. FORD of Michigan. Mr. Chairman, 

I rise in opposition to the amendment.
(Mr. FORD of Michigan asked and was 

given permission to revise and extend his 
remarks.)

Mr. FORD of Michigan. Mr. Chairman, 
with all due respect to my colleague, the 
gentleman from Illinois (Mr' E rlen- 
born) , the purpose that his amendment 
purports to carry out is a laudable one 
and one bn which we are in total agree
ment. But, imfortunately, to reach his 
end he is driving a tractor across the 
front lawn, and it really is not necessary; 
a lawnmower would do the job.

I am sure that the gentleman has no 
way of knowing about the backgroimd of 
this. First of all, consider thdt what we 
are talking about is a bargaining unit of 
150 employees which last week held an 
election to determine whether or not they 
wanted to belong to a imion, and in fact 
selected the union to which they would 
belong. Seventy-five percent of all the 
employees in the unit participated in the. 
secret election, as the gentleman has in
dicated he would like the practice to be, 
and 80 percent of those who participated 
in the election voted to select the Na
tional Treasury Employees Union as their 
collective bargaining agent. So, in fact, 
we are now ab the point today where the 
FEC is required under the existing Execu
tive order, not under this bill but under 
the existing Executive order, to begin
bargaining with a union that has been se
lected by its employees to represent its 
employees. Furthermore, it should be 
noted that the FEC is coming to us, that 
group of people who I am sure all of us 
think so fondly of as having done a won
derful job with the attempts we have 
made in reforming the election law, with 
a unanimously passed resolution saying 
that their highly laudable purpose is 
simply to avoid a conflict of interest. 
Baloney! Their highly laudable purpose 
is that they have a work force that is 
sufficiently concerned about representa
tion to have an 80-percent vote to select 
a union to represent them.

What union did they select? Not a 
union that represents blue collar work
ers, not a union that represents a wide 
spectrum of the.Federal work force; in 

; fact, not even a imion affiliated with the 
AFL-CIO, but an independent union 
which has grown out of representing In
ternal Revenue agents.

What is amazing is that a imion made 
up entirely of professionals, that includes 
every office of the Internal Revenue Serv
ice in the United States, cannot be 
trusted to conduct audits if they belong 
to a imion, if they are working for the 
FEC; yet those employees that belong to 
that union audit you and I as citizens. 
They audit every union in this country. 
They audit every nonproflt organization 
In this country and they audit every cor
poration from General Motors on down.

Now, the FEC came to us and talked 
to us about this. We said, “Look, this 
can be solved,” and we conferred with 
Chairman Thompson of the House 
Committee on Administration. The solu
tion of the problem is in the Federal
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election law to provide that if a union 
representing the employees of the Fed
eral Election Commission has a PAC and 
it comes within the purview of the law 
that that pact is to be audited, then the 
FEC would be required to go outside and 
get an independent auditor.

Now, how many times a year are they 
going to audit their own union PAC. 
Every month, every 2 months or every 10 
years? Or only when they think there 
is some reason to audit them, or when 
they come up by the luck of the draw?

The CHAIRMAN. The time of the gen
tleman from Michigan has expired.

(By imanimous consent, Mr. F6rd of 
Michigan was allowed to proceed for 2 
additional minutes.)

Mr. FORD of Michigan. Mr. Chairman, 
if this was the first attempt to prevent 
them, to save themselves from sitting 
down and bargaining in good faith with 
their employees, it would not be all that 
bad. What they first did was that the 
Federal Election Commission, 150 em
ployees, was not imder the existing Ex
ecutive order as an appropriate bargain
ing unit and they tried to prevent their 
employees from joining a union by indi
cating they would n ^  recognize that 
their employees constituted within the 
purview of the present Executive order 
a bargaining unit. That was appealed to 
the assistant secretaiT, who determined 
that, indeed, the employees of the Fed
eral Election Commission were an ap
propriate bargaining unit under the Ex
ecutive order that has been in effect since
[From 124 Cong. Rec. H 9642 
(daily ed. Sept. 13, 1978):]
1*962. They then appealed to thFadmin- 
istration and 'asked the White House to 
change the Executive order. In other 
words, after having determined that the 
rules provided that they could not pre
vent the employees from joining the 
union and bargaining with them, they 
then went around the process and at
tempted to change the rules by saying, 
“Take us out of the Executive order.'' 
They were refused.

Now, after those efforts to prevent the 
employees from joining a union and to 
save themselves from bargaining with 
their employees, the same as every other 
Federal agency, they now come to us un
der the guise of trying to protect the 
purity of their audits, to try to accom
plish by indirection' that which they 
could not accomplish directly.

I will pledge the gentleman from lUi- 
nois my full support before the House 
Committee on Administration and on 
this floor for clear language in the Fed
eral election law amendments when they 
come to us that specifically lawfully re
quires that the Federal Election Com
mission seek ou ts id e  independent audits 
on any occasion when the activity of a 
union representing its , employees are in
volved. I think that is the proper way 
to do it. We should not leave here being 
accused of having literally ex post facto 
legislated out of existence a bargaining 
unit.

The CHAIRMAN. The time of the gen
tleman from Michigan Mr, Ford) has 
expired.

(On request of Mr. Erlenborn, and by 
unanimous consent, Mr. Ford of Michi
gan was allowed to proceed* for 2 addi
tional minutes.)

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. Yes, I yield to 
the gentleman from Illinois.

Mr. ERLENBORN. Mr. Chairman, I 
appreciate what the gentleman from 
Michigan (Mr. Ford) has said, and I 
hope that that clear expression Is forth
coming in the Federal elation lg,w or the 
report accompanying it.

But the gentleman is referring, I think, 
only to audits. There is the other ques
tion raised by this amendment, and that 

' is as to employees belonging to a union, 
that has endorsed a candidate for Fed
eral office. Now, tUat means that we will 
have employees of the commission who 
may be investigating that very candi
date or the committee supporting the 
candidate that they have endorsed or 
who ma;y be investigating the opponent 
of the candidate they have endorsed. 
That goes beyond the question of audits.

How would the gentleman suggest 
that, without the adoption of an amend
ment such as this, we ward off that kind 
of conflict of interest?

Mr. FORD of Michigan. Mr. CJhair- 
man, I will say to the gentleman from 
Illinois (Mr. Erlenborn) that I do not 
really think that we do that. What the 
latter part of the gentleman's amend
ment suggests is this—and I frankly 
did not allude to it— în addition to the 
other conditions, any “labor organiza
tion which expressly advocates the elec
tion or defeat of any candidate for Fed-

• eral office.”.
Now, Is it not rather interesting that 

of all the unions in this country repre
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senting employees in the private sector, 
in and out of right-to-work States, it has 
never occurred to anyone to change the 
National Labor Relations Act to affect 
the ability of the members of a group 
to belong to a union if in fact that union 
takes a position in elections ?

This would make the FEC distinct and 
different from every other collective bar
gaining unit in the U.S. Government.

I am frankly ashamed of the fact tlmt 
the Members of my party voted on PEC 
to ask for this kind of an amendment. I 
think it is the most undemocratic— ŵith 
a small “d”— p̂roposal I have ever heard. 
I think it is an absolute outrage, and it 
is an insult to every Member in this 
House who worked for election reform 
and for the purity of the electoral 
process.

The CHAIRMAN. The time o f  the gen
tleman f r o m  Michigan (Mr. F o rd ) h a s  
again expired.

(On request of Mr. E r le n b o r n , and b y  
imanimous consent, Mr. F ord of Mich
igan was allowed to proceed for 2 addi
tional minutes.)

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield further?

Mr. FORD of Michigan. I yield to the 
gentleman from Illinois.

Mr. ERLENBORN. Mr. Chairman, let 
me point out that there are two portions 
of my amendment. One is as it applies to 
the political action committees and pro
scribes belonging to a union or a group 
that is aflBliated with a union that main
tains a political action committee.

Mr. FORD of Michigan. Mr. Chairman, 
if I might put the gentleman’s mind to 
rest, I suspect there is a little jealousy 
in there someplace. The fact is that this 
is an independent union wiiich got there 
“fustest with the mostest*’ and beat the 
AFL-CIO to the pimch and got the bar
gaining unit. That might have some
thing to do with some attitudes in this 
House about whether or not we want to 
protect what they have done.

They are not aflBliated with any other 
union. They are an independent union, 
representing Treasury agents, IRS 
agents, and similar tsrpes of Federal 
employees.

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. Yes, I yield to 
the gentleman from Illinois.

Mr. ERLENBORN. Mr. Chairman, I 
was going to point out that in the second 
part of my amendment the language is 
addressing the prohibition against be

longing to a labor organization that ex
pressly advocates the election or defeat 
of a candidate for Federal office, and we 
left out that portion about being “af
filiated with.”

So we could have in this instance a 
union local that is affiliated with the 
AFL-CIO, and tlie AFL-CIO could ad
vocate the election or defeat of a candi
date and not violate this particular 
amendment.

What we are saying is that the union 
local representing the FEC employees 
should not advocate the election or de
feat of a candidate for office. I think it 
is quite apparent that they ought not 
do that. We ought not have the regula
tors under our Federal election laws ad
vocating the election or defeat of the 
very people who are running for office 
and subject to their jurisdiction.

Mr. SOLARZ. Mr. Chairman, I move 
to strike the requisite number of words.

Mr. Chairman, I would like to ask the 
gentleman from Illinois (Mr. Erlen
born) , the autlior of the amendment, a 
few questions.

I gather it is the purpose of this 
amendment to in effect deal exclusively 
with the FEC, and with no other Fed
eral agency.

Mr. ERLENBORN. If the gentleman 
will yield, that is correct.

Mr. SOLARZ. If that is in fact the case, 
I wonder if the gentleman could explain 
what seems to me to be a potentially 
significant ambiguity in this amendment. 
As I read the amendment, it says that 
any employee who is engaged in the ad
ministration, interpretation, and en
forcement of the Federal Election 
Campaign Act of 1971 shall not be rep
resented by any labor organization 
which maintains a political action com
mittee, and then it goes on. Now. it seems 
to me that this might very easily be inter
preted to apply, for example, to em
ployees in the Justice Department who 
have the responsibility for the enforce
ment of the criminal penalties in the FEC 
law, and that, in this sense, the gentle
man's amendment might not only pro
hibit the employees of the FEC from 
being represented by a labor union, but 
might also prohibit, unintentionally and 
unwittingly, but nevertheless inescapa
bly, employees of the Justice Depart
ment, who are engaged in the adminis
tration and enforcement of this law, from 
being represented by unions as well.

Mr. ERLENBORN. If the gentleman 
wiU yield, as the gentleman now calls my
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attention to it, that might very well be 
the interpretation. The language, by the 
way. of this amendment is not language 
that I drafted but, rather, is an amend
ment drafted by the Federal Election 
Commission and suggested by them.

Let me point out to the gentleman that 
the Udall substitute to which this amend
ment is being offered has language rela
tive to the exclusion of a similar nature 
for those imits of Government adminis
tering Federal labor-management rela
tion laws. And let me quote. It excludes 
from any bargaining unit employees en
gaged in “administering any provision 
of law relating to labor-management re
lations.”

I think, likewise, there you might have 
the Solicitor’s office, or possibly even the 
Justice Department, administering in 
some fashion the criminal law, the crim
inal sections in the National Labor Re
lations Act. So the same sort of lan
guage is used by the committee and by 
the gentleman from Arizona (Mr. 
U d a ll ) .

Mr. SOLARZ. This is the gentleman’s 
amendment, and I do not think that it 
would be appropriate for us to pass an 
amendment of this nature unless we had 
a very specific idea of what it meant 
and what it did not mean.

Is it the gentleman's Intention that 
this amendment apply solely to the FEC?

{From 124 Cong. Rec. H 9643 
(daily ed. Sept, 13, 1978)t]

Mr. ERLENBORN. That is my inten- 
, tion.

Mr. SOLARZ. I thank the gentleman 
for that clarification. I think it makes 
the amendment less unfortunate than it 
otherwise would have been, but I do at 
this point, having received that clarifica
tion, nevertheless want to Indicate that 
I support the observations made by the 
gentleman from Michigan. I urge my 
colleagues, this clarification notwith
standing, to vote against the amend
ment.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Illinois (Mr. E r le n b o r n ) to the 
amendment offered by the gentleman 
from Arizona (Mr. U d a ll ) as a substitute 
for the amendment offered by the gentle
man from Texas (Mr. C o l l in s ) .

The question was taken; and the 
Chairman announced that the noes ap
peared to have it.

RECORDED VOTE

Mr. ERLENBORN. Mr. C h a irm a n , I 
d e m a n d  a r e c o r d e d  vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice, and there were—ayes 166, noes 217, 
not voting 49, as follows:

[Roll No. 763]
AYES—166

Abdnor Goodling Myers, John
Andrews, N.C. Gradison Neal
Andrews, Grassley O’Brien

N. Dak. Gudger Pease
Archer Guyer Pettis
Ashbrook Hagedom Poage
AuColn Hall Pressler
Badham Hammer- Preyer
Bafalis schmidt Pursell
Barnard Hansen Quayle
Baucus Hefner Quillen
Bauman Hightower Railsback
Beard, Tenn. mills Regula
Blouln Holt Rhodes
Bowen Horton Rinaldo
Breckinridge Hughes Robinson
Brown, Mich. Hyde Rogers
Brown, Ohio Ichord Rose
BroyhUl Ireland Rousselot
Buchanan Jeffords Rudd
Burgener Jenkins Runnels
Butler Jones, N.C. Ryan
Carter Jones. Okla. Santinl
Cavanaugh Kazen Satterfield
Cederberg Kelly Sawyer
Clausen, Kemp Schulze

Don H. Kindness Sebelius
Cleveland Kostmayer Sharp
Cohen Lagomarsino Shuster
Coleman Latta Skubitz
Collins, Tex. Leach Smith, Nebr.
Corcoran Lent Spence
Coughlin Livingston Stangeland
Crane Lott Steiger
Cunningham Lujan Stockman
D’Amours Lundine Symms
Daniel, R. W. McClory Taylor
de la Garza McCloskey ThoneDerwinski McDade TreenDevine McDonald TribleDickinson McEwen WaggonnerDoman McKay WalgrenDuncan, Oreg. Madigan WalkerDuncan, Tenn. Mahon WalshEdwards, Ala. Mann WatkinsEdwards, Okla. Marks WhiteEmery Marriott WhitehurstEnglish Martin WhitleyErlenborn Mazzoli Wilson. BobErtel Michel WinnEvans, Del.
Findley
Forsythe
FountainFrey
Gephardt
Glickman
Goldwater

Addabbo
Akaka
Alexander
Anderson,Calif.
Annunzio
Applegate

MUford 
Miller. Ohio 
Mitchell, N.Y. 
Montgomery 
Moore 
Moorhead, Calif.
Myers, Gary

NOES—217 
Foley
Ford. Mich.
Ford, Tenn.
Fowler
Fuqua
Oammage
OaydO€

Wydler
Wylie
Young, Fla. 
Young, Tex.

Nix
Nowak
Oakar
Oberstar
Obey
Ottinger
Panetta
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Ashley Gialmo Pauen
Aspin Gilman Patterson
Baldua Ginn Pattison
BedeU Gonzalez Pepper
BeUenson Gore Perkins
Benjamin Green Pickle
Bennett Hamilton Pike
3evill Hanley Price
Blaggl Hannaford Pritchard
Bingham Harkln Rahall
Blanchard Harrington Rangel
Boggs Harris Reuss
Boland Harsha Roberts
Bolling Heckler Rodino
Bonior Heftel Roncalio
Honker HoUand Rooney
Brademas Holtzman Rosenthal
Brinkley Howard Rostenkowski
Brodhead Hubbard. Roybal
Brooks Jacobs Russo
Brown, Calif. Jenrette Scheuer
Burke. Mass. Johnson, Calif. Schroeder
Burllson, Mo. Jones, Tenn. Seiberling
Burton, John Jordan ShipleyBurton, PhUlip Kastenmeler Sikes
Carney Keys Simon
Cfitfr KUdee Sisk
Chappell Krebs Skelton
Chisholm LeFante Smith, Iowa
Clay Lederer Snyder
Collins, ni. Leggett Solarz
Conte Levitas Spellman
Cormaa Lloyd, Calif. Staggers
ComeU Lloyd. Tenn. StantonCornwell Long, La. Stark
Cotter Long, Md. Steed
Daniel. Dan Luken Steers
Danielson McCormack Stokes
Davis McPall Stratton
Delaney McHugh StuddsDell inns Maguire Thompson
Dent Markey Thornton
Derrick Mathis Traxler
Dicks Mattox Thicker
Diggs Meeds UdallDlngell Metcalfe UUman
Dodd Meyner VBJa. Deerlln
Downey Mlkulskl Vanik
Drinan Mikva VentoEarly Mlneta Volkmer
Eckhardt Mlnish Wampler
Edgar Mitchell, Md. Waxman
Edwards, Calif. Moakley Weaver
Eilberg Moffett Welas
Evans, Colo. Mollohan Whitten ^
Evans, Ga. Moorhead, Pa. Wilson, C. H.
Evans. Ind. Moss Wilson, Tex.
PasceU Mottl WlrthFenwick Miirphy, m. Wolff
Fish , Murphy, N.Y. Wright
Fisher Murphy, Pfk Yates
Flthian Murtha Yatron
FUppo Myers, Michael Young, Mo.
Flood Natcher Zablockl
Florio Nedzl Zeferetti
Flynt Nichols

NOT VOTING—49
Ambro Flowers Quie
Ammerman Fraser Richmond
Anderson, lU. Prenzel Rlsenhoover
Armstrong Garcia Roe
Beard, R J. Gibbons Ruppe.
Breaux Hawkins Sarasin
Broomfield Hollenbeck Slack

Oochran
Conable
Oonyers
Fary

McKinney 
Marlenee 
MUler, Calif. 
Nolan

Wlggrlns 
Young, Alaska

Burke. Calif. 
Burke, Pla. 
Burleson, Tex. 
Bsrron 
Caputo 
Clawson, Del

Huckaby
Johnson, Colo.
Hasten
Krueger
I/aFalce
Lehman

St Germain
Stump
Teague
Tsongas
Vander Jagt
Wh^en

The Clerk announced the following 
pairs:

On this vote:
Mr. Breaux for, with Mr. Fary against.
Mr. Teague for, with Mr. Richmond against., 
lir. Broomfield for, with Mr.* Hawkins 

against.
Mr. Burke of Florida for, with Mr. Krueger 

against.
Mr. Del Clawson for, with Mr. Ammerman 

against.
Mr. Prenzel for, with Mr. Garcia against.
Mr. Ruppe for’, with Mr. St Germain 

against.
Mr. Vander Jagt for, with Mr. Beard of 

Rhode Island against.
Mr. Wiggins for. with Mr. Miller of Call- . 

fornla against.
Mr. Burleson of Texas for, with Mrs. Burke 

of California against.
Mr. Rlsenhoover for, with Mr. Conyers 

against.
Mr. EDGAR changed his vote from

“aye*» to “no.” ____
Messrs. HIGHTOWER, WHITE, 

SHARP, D’AMOURS, BLOUIN, and 
GLICKMAN changed their vote from 
“no»̂  to “aye.”

So the amendment to the amendment 
offered as a substitute for the amend
ment was rejected.

The result of the vote was announced 
as above recorded.

The CHAIRMAN. Are there other 
amendments?
AM EN D M E N T OFFERED B Y  M R. ERLENBORN TO 

T H E  AM EN D M E N T OITERED BY M R . tn>Al<L AS 
-A  SU B STrrU TE FOR T H E AM EN D M E N T OITERED 

BY M R . COLLIN S OF TEXAS

Mr. ERLENBORN. Mr. Chairman, I of
fer an amendment to the amendment 
offered as a substitute for the amend
ment.

The Clerk read as follow's:
Amendment offered by Mr. E R L E N B O R N .to  

the amendment offered by Mr. U d a l l  as a 
substitute for the amendment offered by Mr. 
C o l l i n s  of Texas: Newly designated section 
7104(f) (1) of subpart P pf part III of title 
V, United States Code, is amended by insert
ing before the final period the words “only 
upon notice and hearing and only for mis
conduct, Inefficiency, neglect of duty, or mal- 

, feasance In office”.
Mr. ERLENBORN (during the read

ing). Mr. Chairman, I ask unanimous 
consent that the amendment be consid
ered as read and printed in the Record.

The cnHAIRMAN. Is there objection to 
the request of the gentleman from 
Illinois?
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There was no objection.
(Mr. ERLENBORr asked and was giv

en permission to revise and extend his 
remarks.)

Mr. ERLENBORN. Mr. Chairman, this 
amendment will add a requirement to 

. the exercise of the authority by the 
President to remove the General Counsel 
for the Federal Labor Relations Author
ity. Under the National Labor Relations 
Act the Board has a General Counsel very 
similar to the General Counsel created 
by this act. In the instance of the Gen
eral Counsel for the NLRB, he may be 
removed only upon notice and hearing 
and good cause. The members of the 
Federal Labor Relations Authority them
selves are subject to removal for cause 
only. This amendment will merely add 
the language that is already in the act 
relative to the members of the Author
ity and apply it to the General Coun
sel so that the General Counsel could. 
be removed only for cause.
[From 124 Cong. Rec. H 9644 
(daily ed. Sept. 13, 1978):]

I would hope that the amendment 
would be adopted.

Mr. FORD of Michigan. Mr. Chair
man, will the gentleman yield to me?

Mr. ERLENBORN. I will be happy to 
yield to the gentleman from Michigan.

Mr. FORD of Michigan. I thank the 
gentleman for yielding.

I must say to the gentleman that I be
lieve that I offered a similar amendment 
in the committee, and it was defeated. I 
am honor bound by the agreement to 
support the compromise that has been 
worked out to vote against the gentle
man's amendment, but I obviously have 
no quarrel with it in principle and wish 
that I had won in the committee.

Mr. ERLENBORN. If I understand the 
gentleman correctly, then he would be 
very pleased if the amendment were 
adopted. I hope the amendment will be 
adopted.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Illinois (Mr. E r l e n b o r n ) to the 
amendment offered by the gentleman 
from Arizona (Mr. U d all) as a  substitute 
for the amendment offered by the gentle
man from Texas (Mr. C o l l in s ) .

The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.

The CHAIRMAN:  ̂ Are there other 
amendments?

A M EN D M E N T OFFERED B Y  BtR. ERLEWBORN TO 
T H E AM EN D M E N T OFFERED BY M R - UDALI. AS 
A SUBSTITUTE FOR T H E  AM E N D M E N T  OFFERED, 
BY M R . COLLIN S OF TEXAS

Mr. ERLENBORN. Mr. Chairman, I 
offer an amendment to the amendment 
offered as a substitute for the amend
ment.

The Clerk read as follows:
Amendment offered by Mr. E r l e n b o r n  to 

the amendment offered by Mr. U d a l l  as a 
substitute for the amendment offered by Mr. 
CoLLiiffs of Texas: Newly designated section 
7111(b) of Subchapter II of subpart P of 
part in of title V, United States Code Is 
amended by striking “ (b)(1)'* and substi
tuting therefore “ (b )”; and la further 
amended by striking from presently desig
nated 7111(b)(1)(B) the words “Except as 
provided under subsection (e) of this section, 
if’* and substituting therefore “IT*, and by 
striking the words “subject to paragraph (2) 
of this subsection” ; and by striking all of 
paragraph (2), including (2) (A) and (2) (B).

Mr. ERLENBORN (during the read
ing). Mr. Chairman, I ask unanimous 
consent that the amendment be consid
ered as read and printed in the R e c o r d .

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Illinois?

There was no objection.
(Mr. ERLENBORN asked and was 

given permission to revise and extend 
his r e m a r k S i)

Mr. ERLENBORN. Mr. Chairman, the 
Udall substitute before us has a provi
sion that would mandate the conduct of 
an election for recognition purposes even 
though there may be unresolved out
standing issues such as who is eligible 
to vote, what the proper unit is for con
ducting the election, and so forth.

The thrust of my amendment is to 
remove the requirement for the election 
under these circumstances so that the 
election would be held only when these
unresolved issues have been resolved, and 
it w’ould also be my imderstanding that 
there would be an expedited resolution of 
the outstanding issues so that we would 
not have a delay in the conduct of the 
election. It is not my purpose to add to 
any delay in conducting a recognition 
election, but rather to see that when the 
election is held we know what the proper 
unit is for conducting the election and 
who within that imit is eligible to vote, 
because should these questions be re
solved in some way contrary to the way 
the election was conducted, It would 
throw the election out and merely delay
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matters and lorce the nolding oi an-; the amendment offered by the gentleman 
other election anyhow. So this would from Illinois (Mr. Erlenborn) to the 
have us resolve these questions in an amendment offered by the gentleman
expedited election and then hold the elec- . ^  ______ »
tion in the best Interests of aU the parties.

I would hope that the amendment would be acreed to man from Texas (Mr. C o l l in s ) .
Mr. CLAY. Mr. Chairman, will the gen- amendment to the amendment

tleman yield?
Mr. ERLENBORN. I will be happy to 

yield to the gentleman from Missouri.
Mr. CLAY. I thank the gentleman for 

yielding.
It is not the gentleman’s intention to 

oppose expedited elections; is it?
Mr. ERLENBORN. m  response to the 

gentleman, certainly not. I want thesfe 
elections to be held within a reasonable 
period of time, but I want to see that 
the questions as to eligibility, and so 
forth, are resolved before the election is 
held.

Mr. CLAY. Mr. Chairman, if the gen
tleman will yield further, it would also 
be the gentleman’s intention that the 
FLRA should no all within their power 
to expedite elections?

Mr. ERLENBORN. Yes, absolutely. I 
want the authority to expedite the reso
lution of these questions, so that the elec
tion may be held at an early day.

Mr. CLAY. Mr. Chairman, I have no 
objection to the amendment.

Mr. FORD of Michigan. Mr. Chairman, 
will the gentleman yield?

Mr. ERLENBORN. I yield to the gen
tleman from Michigan.

Mr. FORD of Michigan. Mr. Chairman, 
would I be properly stating the Intent of 
the gentleman's amendment to be predi
cated on the fact that under existing law 
and the law as it would remain with the 
passage of this bill, unlike the private 
sector, management, in this case the 
Federal Government, must remain neu
tral, completely neutral, and not partici
pate in any way in encouraging or dis
couraging the acceptance or selection of 
a union by its employees and, therefore, 
the sense of concern that was in the 
Labor Reform Act does not exist here.

The gentleman intends that they 
should expedite the elections as early 
as possible, but the protection for the 
employer to have time to campaign is 
not necessary here, so that a specific 
time as we had set up in the bUl really 
is unnecessary.

Mr. ERLENBORN. Mr. Chairman, I 
think the gentleman is correct. I would 
agree with that.

offered as a substitute for the amend
ment was agreed to.
AM ENDliIEN T OFFERED BT M B . ERLENBORN TO 

T H E  AM END M E NT OFFERED BY M R . UDALL AS 
A SUBSTITUTE FOR TH E  AM EN D M EN T OFFERED 
BY M R. COLLIN S OP TEXAS

Mr. ERLENBORN. Mr. Chairman, I 
offer an amendment to the amendment 
offered as a substitute for the amend
ment.

The Clerk read as follows:
Amendment offered by Mr. E r l e n b o r n  to 

<he amendment offered by Mr. U d a l l  as a 
substitute for the amendment offered by Mr. 
C o l l i n s  of Texas: Newly designated section 
7111(b)(1)(B) of subchapter n  of subpart 
F of part ni of title V. United States Code 
is amended by striking the words ‘‘Except as 
provided under subsection (e) of this Sec
tion, if”, and substituting therefor “If”; 
and section 7111 Is further amended by 
striking all of subsection (e) and redesig
nating the subsequent subsections accord
ingly.

Îr. ERLENBORN (during the read
ing). Mr. Chairman, I ask unanimous 
consent that fiu’ther reading of the 
amendment be dispensed with, and that 
it be printed in the Record.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Illinois?

There was no objection.
(Mr. ERLENBORN asked and was 

given permission to revise and extend his 
remarks.)

Mr. ERLENBORN. Mr. Chairman, this 
amendment strikes sections of the Udall 
substitute which allow certification of 
a labor organization without an elec
tion of the employees of the unit, where 
in the terms of the amendment a free 
election cannot be held because of un
fair labor practices by an agency.

Now, first of all, it is very unlikely 
that you would find a Federal agency 
engaging in unfair labor practices prior 
to the holding of a certification election.

The amendment goes on to say in the 
second condition where the authority de
termines without an election, that the 
union has a majority. I think it Is im
possible for the authority to be able to 
find that a majority of the employees 
wish to belong to a union without the

The CHAIRMAN. The question is on holding of an election.
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The Udall substitute would allow the 
certification of a union under these cir
cumstances without the holding of an 
election.

Mr. Chairman, so that I not be mis- 
imderstood, I am not addressing myself 
to a bargaining order. As far as I under
stand, the authority would still be able 
to order the agency to engage in bar
gaining with the union, even though an 
election had not been held, if they find 
these conditions exist; so that what we 
want to get to here is the certification, 
not a bargaining order. The certifica
tion, of course, carries with it certain 
rights to certain further recognition of 
the union. For instance, I understand If 
they are certified, that closes the ques
tion as to exclusive representation for a 
year. If there is a bargaining order, those 
same conditions do not prevail.

[From 124 Cong. Rec. H 9645 
(daily ed. Sept. 13, 1978);]

Mr. Chairman, I would be happy to 
yield to the gentleman from Michigan, 
if the gentleman has any comment or 
question.

Mr. FORD of Michigan. Mr. Chair
man. as I understand the intent of the 
gentleman's amendment is not to re
verse entirely what is here coming from 
the Supreme Court decision in NLRB 
against Gissell, but really to eliminate 
the card check provision in lieu of an 
election for the initial recognition; but 
that the gentleman does agree that to 
the event a Federal agency interfered iri 
some fashion or did not cooperate in the 
holding of the election and going for
ward, that the labor authority would 
continue to have the authority to step in 
and tell them to start playing fair and 
issue bargaining orders and require the 
agency to begin bargaining with the 
union.

Mr. ERLENBORN. Yes. I would agree 
that the authority would have the right 
to find if there were an unfair labor 
practice by the agency, and as I under
stand it. they may even be able to order 
bargaining with the unit. But this gets 
only to the question of certification, and 
it does conflict with the Gissel decision.

Mr. FORD of Michigan. Mr. Chair
man, I thank the gentleman. With that 
understanding, I have no objection to 
the gentleman’s amendment.

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from Illinois (Mr. Erlenborn) to

the amendment offered by the gentle
man from Arizona (Mr. Udall) as a sub
stitute for the amendm^t offered by 
the gentleman from Texas (Mr. Col-
I X N S ) .

The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.
AM E N D M E N T  OFFERED B Y M E . ELLENBORN TO

T H E AM E N D M E N T  OFFERED B Y  M E . T7DALL AS
A STTBSTITTTTE FOR TH E  AM EN D M E N T B Y M R.
CO LLIN S O F TEXAS

Mr. ERLENBORN. Mr. Chairman, I 
offer an amendment to the amendment 
offered as a substitute for the amend
ment.

The Clerk read as follows:
Amendment offered by Mr. E r l e n b o r n  to 

the amendment offered by Mr. U d a l l  a? a 
substitute for the amendment offered by 
Mr. C o l l i n s  of Texas: Amend newly desig
nated section 7103 of subpart P of part III 
of title V, United States Code by striking the 
“or” after subparagraph 7103(a)(4)(B); by 
inserting an “or” after subparagraph 7103 
( a ) ( 4 ) ( C ) ;  and by Inserting the following 
new subparagraph 7103(a) (4) (D ):

“ (D) an organization which participates 
!n the conduct of a strike against the Gov
ernment of the United States or any agency 
thereof or Imposes a duty or obligation to 
conduct, assist, or participate in such a 
strike;

Mr, ERLENBORN (during the read
ing). Mr. Chairman, I ask unanimous 
consent that the amendment be consid
ered as read and printed in the Record.

The CHAIRMAN. Is there objection to 
tlie request of the gentleman from Illi
nois?

Mr. FORD of Michigan. Mr. Chairman, 
reserving the right to object, I have a 
printed copy of the gentleman’s amend
ment. I understand that the staff has 
worked out some change in its origin^ 
typed copy. My copy does not show any 
changes.

Am I correct in my understanding?
Mr. ERLENBORN. Mr. Chairman, If 

the gentleman will yield, my understand
ing is not that there was any change in 
the wording of the amendment, but I 
think in the interpretation of the amend
ment it gets to the question as to whether 
decertification is automatic or not.

Mr. FORD of Michigan. Mr. Chair
man, continuing under my reservation, 
coimsel over here indicates that the 
words, “or’’ and “assists” were deleted.

Mr. ERLENBORN. Mr. Chairman, if 
the gentleman will yield further, let me 
amend my statement. I understand there 
is an agreement to remove the words,
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“assists, or”. So the amendment will 
read: “an organization which partici
pates in the conduct of a strike • * *”

I understand the amendment that was 
submitted • at the desk has been so 
changed.

Mr. FORD of Michigan. Yes. Mr. 
Chairman, I thank the gentleman, and I 
withdi'aw m̂ " reservation of objection.

he CHAIRMAN. Is there objection to 
the request of the gentleman from Illi
nois?

Mr. CLAY. Mr. Chairman, reserving 
the right to object, so I may clarify the 
understanding, the agreement was to re
move the words, “assist, or,” is that cor
rect?

Mr. ERLENBORN. Mr. Chairman, if 
the gentleman will yield, that Is correct. 
The amendment at tlie desk has been so 
changed.

Mr. CLAY. Mr. Chairman, we have no 
objection to the amendment, and I with-” 
draw my reservation of objection.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Illi
nois?

There was no objection.
Mr. FORD of Michigan. Mr. Ciiair- 

man, I move to strike the last word.
Mr. Chairman, I would like to ask the 

gentleman tliis question: It is the under
standing of the gentleman from Illinois 
(Mr. Erlenborn) that it would still be 
up to the labor authority to determine 
whether or not this provision applies?

Mr. ERIiENBORN. Mr. Chairman, if 
the gentleman will yield, yes, that is cor
rect. This would leave the discretion in 
the PLRA as to whether or not the decer
tification should be applied. It will not 
happen automatically.

Mr. FORD of Michigan. Mr. Chairman, 
I thank the gentleman for his answer. 
We have no objection to the amendment.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Illinois (Mr. Erlenborn) to the 
amendment offered by the gentleman 
from Arizona (Mr. Udall) as a substi
tute for the amendment offered by the 
gentleman from Texas (Mr. C ollins) .

The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.
AM END M ENT OFFERED B Y  M R. ERLENBORN TO TH E

AM END M ENT OFFERED B Y M R . ITDALL AS A
SUBSTITUTE FOR T H E  AM EN D M E N T OFFERED B Y
M R. CO LIJN S OF TEXAS

Mr. ERLENBORN. Mr. Chairman, I 
offer an amendment to the amendment 
offered as a substitute for the amend
ment.

The Clerk read as follows:
Amendment offered by Mi:. E r l e n b o r n  to 

the amendment offered by Mr. U d a l l  as a 
substitute for the amendment offered by Mr. 
Oou-ms of Texas: Strike newly designated 
section 7113 of subpart F of part m  of title 
V, United States Code, and redesignate the 
subsequent sections accordingly; and amend 
newly designated section 7117 by striking all 
of subsection (d).

Mr. ERLENBORN <during the read
ing). Mr. Chairman, I ask unanimous 
consent that the amendment be con
sidered as read and printed in the 
Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Ulno'is?

There was no objection.
Mr, ERLENBORN. Mr. Chairman, let 

me initially say that I thank the gentle
man from Michigan ^ r .  Ford) for his 
cooperation, and I am certain that the 
Members-of the House thank him for his 
cooperation in expediting the considera
tion of title vn . I am very pleased that 
I have been able to cooperate with the 
gentleman and that our staffs have 
worked together so welL 

For the information of the House, this 
is the last amendment I am going to 
offer to title vn.

We have no agre^ent relative to this 
amendment, t^t I would like to have 
some c(^oquy so that we could under
stand what the bill and the Udall sub
stitute mean in the section entitled, “Na
tional Consultation Rights.”

Now, as I read this, a union represent
ing a minority of the members may gain 
national consultation rights. Certain 
rights and privileges then attach to that 
union. One is that they must be informed 
before changes in pay and other work
ing conditions are put into effect by the 
agency involved. My reading of this sec
tion of the Udall amendment and the 
bill would lead me to believe that this 
could happen: It may not be contem
plated by the authors, but we could have 
national consultation rights attached to 
a minority union and then another 
union would be successful in a certifica
tion election and be certified as the ex
clusive bargaining agent, and thereafter 
the bargaining would take place. But be
fore the agreement that was reached 
by the majority union and the agency 
could be put in place, the agency would 
have to go back to the minority union 
-which is not certified as a bargaining 
agent and advise them and *let them 
comment on the results of the negotia
tions.
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Mr. FORD of Michigan. Mr. Chair
man. will the gentleman yield?

Mr. ERLEJJBORN. I yield to the 
gentleman from Michigan.

Mr. FORD of Michigan. Mr. Chairman, 
first, I would like to say, in response to 
the gentleman's very last statement, if 
there is an exclusive right to bargain, 
the consultation provision really is not 
applicable.

There are two ways in which the con
sultation works, and I should say to the 
gentleman that it is in the Udall substi
tute. I assume it is in the Collins substi
tute because it is in the existing execu
tive order. This is in fact the law as it 
has been since 1962.

[From 124 Cong, Rec. H 9646 
(daily ed. Sept. 13, 1978):
iSr. ERLENBORN. Could I ask the 

gentleman, is that what is commonly re
ferred to as meet and confer?

Mr. FORD of Michigan. Meet and con
fer. It works in two ways. If, in a large 
agency, the agency promulgates an agen- 
cywide regulation, but a particular 
union, while it represents a majority of 
the people in a bargaining unit, does 
not represent the majority of the people 
in the total agency, the agency has no 
obligation to negotiate in any way with 
the union, but before promulgating an 
agencywide regulation that would af
fect the rights of that bargaining unit̂  
they would meet and confer with the rep
resentatives of those employees. They 
could ignore what they say, but at least 
they would have to get their input and 
discuss it with them. They are not com
pelled to bargain over the issue, nor are 
they in any way bound by the results of 
that conference.

The second way in which it works is 
the situation where we have 26 or more 
unions representing Federal employees, 
plus a nmnber of associaticms and or
ganizations that stand in the place .of 
unions and fimction in the same fashion, 
and they may represent individual agen
cies, and then it is proposed to promul
gate a Government-wide regulation that 
would affect all employees. In that in
stance the individual imions will be called 
Into consultation to hear what they have 
to say about the proposed regidation: 
Again, there is no requirement on the 
Government to negotiate the matter, 
simply advise then they are about to do 
It and hear what their reaction to it Is.

It really is nothing but meet and confer.
Mr. ERLENBORN. Mr. Chairman, I 

thank the gentleman for the clarifica
tion of the committee’s intent. I found 
this section difficult to understand, and 
I think this clarification will help in the 
interpretation.

Mr. Chairman, piursuant to our agree
ment, I ask unanimous consent to with
draw this amendment.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Illinois?

There was no objection.
Mr. EDWARDS of Alabama. Mr. 

Chairman, I move to strike the last 
word.

(Mr. EDWARDS of Alabama asked 
and was given permission to revise and 
extend his remarks.)

] Mr. EDWARDS of Ala1;>ama. Mr. 
Chairman, I would like to have the 
attention of the gentleman from Michi
gan (Mr. Ford) and/or the gentleman 
from Arizona (Mr. Udall) .

Mr. Chairman, I am directing my in
quiry to section 7106 of ttie Udall substi
tute. I would like to refer, first, Mr. 
Chairman, to the Executive order from 
which this section was taken and modi
fied, and I will read in part from the 
Executive order.

However, the obUgation to meet and con
fer does not include matters with respect tb 
the mission of an agency. Its budget, its 
organization, the number of employees and 
the numbers, types and grades or positions 
of employees assigned to an organizational 
unit, wtork project, or tour of duty» the tech
nology of performing Its work, or its internal 
security practices.

Hotr, as i  read tba Udan siO>stKute, 
that portion of th« Ezecutive order hae 
been. In effect, «>Ut up Into two parts. 
The Udall substitute says, under “man
agement rights,” section 7106:

**(a) Subject to subsection (b) of this sm- 
tlon. nothing in this chapter shaU affect the 
authority of any management official of any 
agency—

"(1) to determine the mission, budget. or» 
ganizatton, mimiber of en^loyees. and intw- 
ma security pracUces of the agency; and

Then it drops down in subs^tion (b) 
and says:

•*(b) Nothing In this section shall preclude 
any agency and any labor organization from 
negotiating—

*̂ (1) at the election of the agency, on the 
numbers, types, and grades of employees or 
positions assigned to any organizational sub- 
division, work project, <«* tour of duty, or on 
the technology, methods, and means of per
forming warl̂
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My first question, then, to the gentle
man from Michigan Is, why was that 
particular part of the Executive order 
split into two parts, if* the gentleman can 
^ve me an answer to that.

Mr. FORD of Michigan. I should say 
that the splitting of the two parts has no 
substantive effect on the status qua In 

*fact, we are picking up the language of 
the management rights clause, as it is 
referred to in the Executive order, by 
tailoring it to fit the structure of this bill 
so that it does not diminish the relative 
rights of either the employee organiza
tions or the Government agency with 
respect to any of the contents of both 
sections the gentleman referred to.

Mr. EDWARDS of Alabama. The Ex
ecutive order says that thercf shall be no 
obligation to meet and confer on **num- 
bers, types, and grades of positions or 
employees assigned to an organizational 
unit, work project, or tour of duty,” and 
so forth; in other words, down at the 
base level in the case of a defense facil
ity, for example. Yet. in the Udall sub
stitute it says they are not **precluded” 
from meeting and conferring which sug
gests that under the heat of bargaining 
they in fact could negotiate and bargain 
at that level. Is the Defense Department 
or any other Federal agency, for that 
matter, required to bargain on those par
ticular subjects?

Mr. FORD of Michigan. Will the gen
tleman yield?

Mr. EDWARDS of Alabama. I yield. 
Mr. FORD of Michigan. It is permis

sible, and it Is in exactly the same status 
as the existing law. I might say that not 
only are they under no obligation to bar
gain, but in fact they can start bargain
ing and change their minds and decide 
they do not want to talk about it any 
more, and pull it off the table. It is com
pletely within the control of the agency 
to begin discussing the matter or ter
minate the discussion at any point they 
wish without a conclusion, and there is 
no appeal or reaction possible from the 
parties on the other side of the table.

It is completely, if you will, at the 
pleasure and the will of the agency. 
Where an ag;ency wants to resolve a par
ticular problem with an organization 
and come to some agreement, it can 
choose to do so. There are circumstances 
where that has been, done, but very 
rarely.

Mr. EDWARDS of Alabama. Is it an 
issue that could go forward to the Im
passe Board?

Mr. FORD of Michigan. No, it cannot.
Mr. EDWARDS ot Alabama. So that, 

if I understand the gentleman correct
ly—and I will use the Defense Depart
ment again as an example—-if the De
fense Department chooses not to nego
tiate on the subject of “numbers, types 
and grades of positions or employees as
signed to an organizational unit, work 
im)ject, or tour of duty,” and so forth, 
as provided in tha,t subsection (b )(1). 
then there is no way that they can be 
forced to negotiate on those subjects?

Mr. FORD of Michigan. That Is 
correct.

The CHAIRMAN. The time of the gen
tleman from Alabama has expired.

(At the request of Mr. Ford of Michi
gan and by unanimous consent, Mr. 
Edwards of Alabama was allowed to pro
ceed for 2 additional minutes.)

Mr. EDWARDS of Alabama. And if 
they in fact start negotiating on those 
subjects and conclude at some point that 
they should not negotiate further, there 
is no way ,to force them to negotiate 
further?

Mr. FORD of Michigan. That is cor
rect. It is completely within the discre
tion of one side of the table, and there is 
no appeal from their decision. ^

Mr. EDWARDS of Alabama. It is the 
gentleman’s opinion, if I understand the 
getitleman correctly, that the intention 
of the drafters of this particular section 
of the Udall substitute is that, in prac
tical effect, they have intended to carry 
out the original language of the Execu
tive order, but have just rearranged it 
in a different way.

Mr. FORD of Michigan. I believe that 
those of my colleagues who have worked 
on the bill could concur with me that it 
was not oiu: intention to substantively 
affect the status quo with respect to 
specific items contained in either of the 
sections involving items that are per- 
missably negotiable.^

Mr. EDWARDS of Alabama. I thank 
the gentleman.

Mr. UDALIi. Mr. Chairman, will the 
gentleman yield?

Mr. EDWARDS of Alabama. I yield to 
the gentleman from Arizona (Mr. 
Udall) .

Mr. UDALL. Mr. Chairman, I concur 
with the interpretations of the gentle
man from Michigan and I  would say 
regarding the management rights it may 
be argued that we should be moving more 
favorably toward the management rights 
than away from them.

Mr. EDWARDS of Alabama. I thank
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the gentleman. '
Mr. LOTT. Mr. Chairman, I move to 

strike the last word, and I rise In support 
of the Collins amendment.

(Mr. LOTT asked and was given per
mission to revise and extend his re
marks.)

Mr. LOTT. Mr. Chairman, I rise in 
support of this title Vn amendment, 
which would continue the successful 
labor management program established 
by Executive order in 1962.

[From 124 Cong. Rec. H 9647 
(daily ed. Sept. 13, 1978):]

The language of the amendment is, 
\̂ ith minor changes, identical to that of 
the Executive order and to the title vn 
jipproved by the Governmental Affairs 
Committee of the other body.

Title v n  as reported to the House con
tains some extremely controversial ma
terial and cannot properly be called a 
mere codification of the Executive order. 
Title vn as reported would allow the 
FLRA, under certain conditions, to ex
tend exclusive recognition to a union 
Tvithout an election by the employees 
concerned; it would allow a union with 
as little as 10 percent representation to 
negotiate with an agency for a volun
tary dues checkoff; it would nullify the 
Executive order’s decertification provi
sions against unions which condone or 
participate in strikes; and it would even 
allow the so-called “ informational’’ pick
eting of an agency.

Mr. Chairman, these are not provisions 
which we can make consistent with the 
general principles of civil service reform. 
We should repeal them by passing this 
amendment. It has already been pointed 
out how much further title v n  as re
ported goes beyond the Executive order, 
the President’s initial request, and con
cessions granted by the other body In 
Its bill. I just have some general remarks 
on the substance of title v n  as reported 
and the need for replacing it with the 
Collins amendment.

I think most of us agree that Federal 
employee unionism cannot fairly be com
pared to collective bargaining in the pri
vate sector. The Federal Government is 
not a private corporation responsible to 
a few stockholders, but a sovereign entity 
responsible to all taxpayers, unionized or 
nonunionized. Picketing a private com
pany whose products the public may buy 
or not buy is very different from picket
ing a Government agency which the law

compels us to support with our tax dol
lars. The public has a right to uninter
rupted, imimpeded enforcement of the 
people’s laws, and the picketing of any 
agency should continue to be considered 
the unfair labor practice that it is.

This is done by the Collins amendment 
and I strongly urge its enactment.

Mr. TAYLOR. Mr. Chairman, I move 
to strike the requisite number of words.

Mr. Chairman, as most of the Members 
know, this title of the bill was one of the 
reasons most of us in the minority voted 
against reporting the bill to the floor 
from the committee.

I rise in support of the amendment of
fered by my colleague on the committee 
from Texas (Mr. C ollins), and I would 
caution the Members to be wary of our 
distinguished committee vice chairman’s 
substitute.

This is at least the second time that 
I know that he has taken on the role of 
“compromiser,” offering language that 
supposedly strikes a “middle ground” be
tween opposing points of view of the 
Carter administration and the various 
labor unions that operate in the Federal 
Government.

If the Member? will refer to the indi
vidual and minority views in the com
mittee report, they will see that the Com
mittee’s bill greatly increases the role of 
Federal employee unions and goes far be
yond what the Carter administration 
originally proposed in the way of a l^ s -  
lated program for Federal labor-man- 
agement relations. >

We are being asked today to rewrite the 
bill; yet, the Udall substitute still con
tains pro\isions that will widen the scope 
of bargaining and will lead to increased 
unionization of Federal employees at-the 
expense of the taxpayers.

I want to make it clear that I ^  not 
personally opposed to unions in the Fed
eral Government. I support their efforts 
to improve collective bargaining, and I 
do believe that statutory protection of 
Federal employees* right to organize and 
bargain collectively through labor orga
nizations is in the public interest.

But I do not believe it is in the public 
Interest to have the taxpayer shoulder 
the biu-den of some of the Incidental 
costs associated with maintaining a 
imicn.

The committee bill requires the deduc
tion of union dues, and at no cost to the 
union or the employee. The Collins 
amendments continue our present ar
rangement of allowing—but not requir
ing-—bargaining <m this issue, and it is
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generally felt that agency management 
would negotiate a service charge of some 
sort for this service. Hie Udall substitute 
malces no change in the committee bill 
in this respect, and asks the taxpayer to 
hdp pay for imions of Federal employees.

In another area, the committee bill 
allows the new Federal Labor Relations 
Authority to certU  ̂ a xmion as the ex
clusive representative without an elec
tion. The OoUins amendments would 
require a secret ballot election in all 
cases where a imion seeks exclusive 
recognition status* for the first time, 
which I think is the fair way to go about 
It, The Udall substitute, on the other 
hand, makes no change in the committee 
bill and would be another area where 
union power would be increased.

I urge my colleagues to support the 
Collins amendment.

Mr. FORD of Michigan. Mr. Chair
man. I move to strike the requisite num
ber of words.

(Mr. FORD of Michigan asked and was 
given permission to revise and extend 
his remarks.)

Mr. FORD of Michigan. Mr. Chairman 
and members of the committee, I sense 
that we are very close to the time for a 
vote on the substitutes and the bill itself 
and title Vn.

I would like, as briefly as I can, to re
peat some of the things I said the other 
night about how we got to where we are.

Along with our colleagues, the gentle
man from Missouri (Mr. Clay) , the gen
tleman from New York (Mr. Solarz) , and 
other members of the committee. I have 
worked with the gentleman from Ari
zona (Mr. Udall) and representatives of 
the administration throughout consider
ation of this legislation from the time it 
was introduced by the President.

I should say that I have tried to be 
supportive of the efforts of the admin- 
instration because I think that the pur
poses stated by the President, when he 
sent the legislation to us, are purposes 
we can all agree with. But, as I stated be
fore, in attempting to give the executive 
branch greater flexibility and greater 
power in terms of thear ability to man
age the Federal work force we have in 
fact, if we did nothing more than that, 
changed the balance that has estab
lished itself over a period of time between 
the employees* individual rights and 
their coUective rights, vis-a-vis the pow
ers and prerogatives of management.

For this reason, while considering the 
increased powers fox management, we al

ways had in mind that we would put to
gether a totality here, a total pack^e 
that we h<H>ed—and obviously we had 
great disagreement during the months* 
that we have considered this, on just 
what the final product should look like— 
that we hoped would repreisent a fair 
package of balanced authority for man
agement, balanced with a fair protection 
for at least the existing rights the em
ployees have.

I do not think that at this point, after 
all the hard work that has gone into this 
legislation, that we want to jeopardize 
the opportunity for this historic break
through In the reform of the American 
Government’s backbc»ie, its administra
tive work force, by letting it fall apart 
here in title vn.

For that reason, and not with great 
alacrity, I am going to support the Udall 
substitute even with the amendments 
that have been added by the gentleman 

. from Illinois (Mr. Erlenborn) which 
have t>een considerable.

I want you to know that my staff and I 
know how far we have moved from our 
original position to come to this position.

But I have to tell you, in all honesty  ̂
that I  could not, in good conscience sup
port* moving any further because there 
really is not much left that we can rep
resent to the Federal employees as a re
tention of fair play for them.

I think it is absolut^y essential at this 
point that we reject the Collins of Texas 
amendment and adopt the Udall substi
tute, as amended by the Erlenborn 
amendments, so that at least it can be 
shown that we did the best that was pos
sible here to compromise, conflicting 
views between those who feel, for what
ever their reasons, that Federal employ
ees do not need the same kind of protec
tion that other citizens in this>country 
have.

There -are those of us who believe that 
ultimately  ̂some day, we will see the time 
when Federal employees are no longer 
second-class citizens.

Mr. Chairman, let me call the Mem
bers’ attention to this further fact: When 
we were talking about the Senior Exe
cutive Service and the power of the ad
ministration to hire career and non- 
career people and to shift them around 
and to change their careers in very dra
matic ways, and when we were talking 
about merit pay to be given or withheld 
from employees in the mid-level posi
tions as an incentive for more effective 
and efficient performance on their part.

5 0 -9 5 2  0 79 62
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we were not talking about the people who 
were affectcd by title vn . That is why the 
bill has to be considered in Its totality.

The CHAIRMAN. I l i e  time of the gen
tleman from Michigan (Mr. Ford) has 
expired.

(By \manimous consent, Mr. Fobd of

[From 124 Cong. Rec. H 9648 
(daily ed. Sept. 13, 1978);J

Michigan was allowed to proceed for 3 
additional minutes.)

Mr. FORD of Michigan, To continue, 
Mr. Chairman, the bill has to be consid
ered as a totality because we are here 
talking about literally the workers them
selves. These are not policymaking peo
ple. I might say that they are not bu
reaucrats, The complaint all across the 
land is against the Federal bureaucracy. 
They are not complaining about the peo
ple who maintain the plumbing and the 
electrical systems of our airbases and 
our military Installations. These are the 
kinds of people we are talking about In 
title VIL We are talking about everybody 
from the janitor to the technician who 
keeps the airplanes operating, the peo
ple who are, in fact, keeping our Defense 
Establishment going day by day, who are 
ordinary working technicians, t̂ ô do a 
job. They do not make decisions which 
affect the American public directly. They 
are not people within an “In” box full 
and an “Out" box empty on a desk oc
cupied by a large bureaucrat. They are 
the people who actually do the work 
everyday, the work which keeps this 
Government operating. They are not the 
glamor jobs. They are just the people 
who take orders from almost everybody, 
all the way up to the President, and carry 
those orders out as best they can.

Mr. Chairman, what we are trying to 
say with title v n  is that they should be 
reassured that their ability to function 
and that whatever rights the Congress 
from time to time gives them are pro
tected and that they can protect them
selves in their relationship with the sev
eral levels of management and that those 
protections are not in any way dimin
ished and are, in fact, to a slight d ^ e e  
enhanced because we will be saying for 
the first time—and I think this is Im
portant and we ought to be very proud 
of it— t̂hat it is Congress that sets policy 
in this area. Of course, in 1962 John 
Kennedy took a great step forward when 
he issued an Executive order which said

finally that Federal employees down 
the level which we are describing could 
join a union and engage in collective 
bargaining with their employer in a 
fashion similar to, but far short of, of 
course, the fashion of their brothers and 
sisters in tiie private sector.

Mr. Chairman, from time to time that 
Executive order has been changed. We 
have had succeeding administrations 
from both parties who have foimd it pos
sible to live with and operate under the 
conditions of the Executive order deal
ing with collective bargaining.

We are not here conferring for the 
first time on Federal employees a new 
right to collective bargaining; but what 
we are doing for the first time as a Con
gress is recognl2dng by statute that this 
is the same kind of right, although dif
ferent in form and substance, as exists 
in the private sector.

The CHAIRMAN. The time of the gen
tleman from Michigan (Mr. Ford) has 
expired.

(On request of Mr. U o a ll  and by 
unanimous consent, Mr. Ford of Michi
gan was allowed to proceed for 1 addi
tional minute.)

Mr. tJDALL. Mr. Chairman, will the 
gentleman s^eld?

Mr. FORD of Afichlgan. Yes, I yield to 
the gentleman from Arizona.

Mr. UDALL. Mr. Chairman, I think 
we are going to do something historic 
and far-reaching and important for the 
country today if this bill is written into 
the law books, as I hope it will be.

Mr. Chairman, I just want to say as 
strongly as I can that the gentleman 
from Michigan (Mr. Ford) has made it 
possible. Perhaps more than anyone else 
In this House, he has played a key, criti
cal role. The gentleman has one of the 
finest minds in this House. He is articu
late, and I always like to be on his side 
when I can. However, he has been caught 
to a difficult position between his strong 
fee l^ s  about the rights of the common 
ordinary Federal worker to whom he has 
referred and his desire to see some 
changes made in the nature and the di
rection of efficiency.

Mr. Chairman, I want to tell him how 
proud I am of his work and how proud 
the House is and the country ought to 
be for the role he played in bringing us 
to the position in which we are today.
T Michigan. Mr. Chairman,
Tuir gentleman from Arizona(Mr. UDALL) for his remarks. Now, I am
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sure, the Members see why I am sup
porting the Udall substitute, even though 
I do not think it goes far enough.

It has been with great reluctance that 
I lent my support to the Udall substitute 
for title VII of H.R. 11280. As I said when 
we first had general debate on this bill,
I felt that the bill as it was reported by 
the committee was a modest step forward 
in labor-management relations in the 
Federal sector. The Udall substitute is 
the product of long negotiations between 
the gentleman from Arizona, the admin
istration, other Members with special in
terest in title VII and myself. This sub
stitute represents an important step in» 
getting the title, and the bill passed, be
cause it reconciles the differences be
tween the administration’s proposal and 
H.R. 9094, a bill with much support in 
this House.

While this substitute is a.further com
promise away from provisions that I be
lieved to be reasonable and appropriate, 
there are some advances forward made 
in the bill over the present Executive or
der. It was only in light of these benefits 
over and beyond the Executive order 
that I have agreed to this amendment. 
In order to clarify my intentions in sup
porting this substitute. I would like to 
discuss, as a sponsor of HJR. 9094 and a 
major participant in the fashioning of 
this substitute of title Vn, some specific 
sections of the title.

The revised management rights clause 
is an important element of the com
promise approach by the Committee on 
Post Office and Civil Service and by Mr. 
Clat and myself in working out and sup
porting the Udall compromise on title 
v n  of HJl. 11280.

Experience under the Executive order 
and the interpretations of its manage
ment rights clauses by the Federal Labor 
Relations Council has not been partic
ularly successful for either agency man
agement or employee.

Originally, the order was designed to 
achieve a balance. On the one hand, 
agencies were given broad authority— 
and required— t̂o negotiate over work
ing conditions and personnel policies 
and practices. On the other hand existed 
management prerogatives that were not 
to be bargained away by agency admin
istrators.

Unfortunately, this balance was never 
struck. Instead, the Federal Labor Rela
tions Coimcil interpreted the order’s 
management rights provisions in such a 
way as to eliminate many subjects of

bargaining sought by both agency man
agement and employees. In the hands of 
the Council, many of the management 
rights were interpreted so broadly that 
their existence In the order precluded 
fiexibility and responsiveness needed by 
agency administrator.

Too often the Coimcil interpreted the 
management rights clauses so broadly as 
to stifie an attempt by both management 
and employees to address commonly 
recognized problems. The original In
tention merely to insure that essential 
aspects of managing the agency were 
not subject to negotiations has been 
thwarted. Many agency administrators, 
however, foimd that this broad interpre
tation of the order prevented agency 
managers from addressing problems and 
concerns that they, as agency heads, be
lieved required supervisory attention.

A developing trend involves sidestep
ping litigation before the Council in 
order to avoid its decisions which may 
be too rigid for management flexibility. 
Instead, agency administrators and em
ployees representatives have simply 
reached agreement on contracts with 
provisions that were beneficial to both 
parties but imlikely to withstand rigid 
scrutiny by the Coimcil.

Thus, agency administrators have pro
posed and agreed on contract terms such 
as flexible working schedules for em
ployees, procedures preventing arbitrary 
assigrmient of work, standards for pro
motion that require performance at the 
next higher level for advancement. 
Agency administrators have determined 
that negotiating these non-monetary 
employee benefits have increased the ef
fectiveness and the efficiency of the Gov- 
errmient operations entrusted to them 
even though they implicate “manage
ment rights’* as construed by the Council.

In drafting a revision of H.R. 9094 as 
title vn of this biU, Mr. Clay and I at
tempted to alleviate these problems with 
the Executive order in three ways. First, 
some of the management rights listed in 
the order were omitted from title vn. 
Typically, these rights are those that 
have served to preclude agency flexibility 
in addressing problems recognized by 
both agency administrators and em
ployees. Second, we expressly provided in 
the language of title v n  itself that 
negotiations may occur over the adverse 
impact caused by exercise of any of the 
management rights in title v n  and that 
procediu'es may be negotiated for the 
exercise of those rights. Third, we at-
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[From 124 Cong. Rec. H 9649 
(daily ed. Sept. 13, 1978);]

tempted to make clear that the purpose 
of the management rights clause is t  ̂
preserve the ultimate exercise of the 
management functions listed. As such, 
the management rights clause operates 
as an exception to the general obligation 
to bargain in good faith over conditions 
of employment.

Adoption of this basic approach is an 
essential element in our working out the 
Udall compromise. The debate in draft
ing title vn focused on whether the pure 
exercise of an essential management 
function would better be protected by a 
case-by-case determination without 
statutory guidance, as imder the Na
tional Labor Relations Act, or by inclu
sion of a management rights clause. We 
and the committee decided to Include 
such a clause, but to make clear its in
tention that the scope of bargaining 
would be substantially broadened from 
that permitted agency management 
under the order. (See House Rept. No. 
95-1403 at pp. 43-44.)

This approach specifically rejects the 
experience of the Federal Labor Rela
tions Council and its broad interpreta
tions of such clauses, interpretations 
that have tied the hands of ageficy man
agement in effectively addressing agency 
concerns. While we very reluctantly sup
port the Udall compromise, we do so 
with the clear understanding that the 
Authority will interpret the manage
ment rights clause within present and 
future labor-management realities and 
in no way is bound to the Council’s past 
decisions.

A principal goal in revising the man
agement rights clause is to change the 
current situation and, wherever possible, 
encoiu-age both parties to work out their 
differences in negotiations. (See House 
Rept. No. 95-1403 at p. 44.) In retaining 
a management rights clause in our origi
nal draft of title V n, Mr. Clay and I, as 
well as the committee intended how
ever, that this section be read very 
narrowly. In agreeinĝ  to the Udall com
promise of adding several more portions 
to this section, we fully intend that the 
committee’s original position go un
changed and that this section be 
narrowly construed.

In adopting this course, in the Udall 
compromise, we implement the rationale 
of several decisions of relevant oversight

agencies for Federal sector labor rela
tions. The Federal Labor Relations Coun
cil, for example, has ruled that a pro
posal must directly relate to the “num
bers, types, and grades of positions 
or employees’’ before that proposal can 
be ruled nonnegotiable because it in
fringes on the management right under 
the Executive order to determine those 
matters. Thus, the Coimcil has stated:

(I)t does not appear that the basic work-, 
week for employees here proposed Is In
tegrally related in any manner to the num
bers and types of employees Involved. Ab
sent this integral relationship to staffing 
pattern, the proposal does not conflict with 

section 11(b) . . . Federal Employees Metal 
Trades Council of Charleston and U.S. Naval 
Supply Center, Charleston, South Carolina,
1 FLRC 235, 244 (PLRC No. 71A-52) (1972).

Section 12(b)(4) of the Executive 
order makes nonnegotiable the manage
ment right “to maintain the efficiency of 
the Government operations entrusted to 
them.” In interpreting this section of the 
order, the Federal Labor Relations Coun
cil has taken care to insure that this 
management right does not '‘swallow” 
the bulk of the bargaining obligation. 
Since some case can be made that vir
tually any change will reduce in some 
way the “efficiency of Government op
erations”, the Council has required that 
management pass a balancing test in 
order to declare a proposal non-negoti- 
able under this section. Thus, the Council 
has stated:

In general, agency determinations as the 
negotiability made in relation to the con
cept of efficiency and economy in section 
12(b)(4) of the Order and similar language 
in the statutes require consideration and bal
ancing of all the factors Involved, including 
the well-being of employees, rather than an 
arbitrary determination based only on the 
anticipation of Increased costs. Other fac
tors such as the potential for Improved per
formance, increased productivity, responsive
ness to direction, reduced turnover, fewer 
grievances, contribution of money-saving 
ideas, improved health and safety, and the 
like, are valid considerations. We believe that 
where otherwise negotiable proposals are in
volved the management right in section 12
(b) (4) may not properly be invoked to deny 
negotiations unless there is a substantial 
demonstration by the agency that Increased 
costs or reduced effectiveness in operations 
are Inescapable and significant and are not 
offset by compensating benefits.

Local Union No. 2219, International 
Brotherhood of Electrical Workers AFL-- 
CIO and Department of the Army, Corps 
of Engineers, Little Rock District, Little
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Rock Ark., 1 FLRC 219,225 iFLRC No. 
71A-46) (1972), Accord, American Fed- 
eration of Government Employes, Na- 
tional Joint Council of Food Inspection 
Locals and Office of the Administrator, 
Animal and Plant Health Inspection 
Service, U.S. Dept, of Agriculture, 1PLRC 
616, 620-21 (1973), aff̂ d on remand 3 
FLRC 325, 345-46 (1975) (PLRC No. 
73A-36). See also AFGE Local 2595 and 
Immigration and Naturalization Service, 
U.S. Border Patrol, Yuma Sector (Yuma, 
Arizona), 1 FLRC 71, 73-74 (FLRC No. 
7-A-lO (1971).

As; the sectional analysis makes clear, 
the Udall substitute is drafted so as to 
embody in the statute the approach of 
these and similar decisions, decisions 
from which the Council has unfortu
nately departed in the main. i

The management rights section if. 
loosely construed, as it has too often been 
under the order, could tie the agency’s 
hands in dealing with any issue. The 
committee equally intended then that 
the listed management rights were to be 
narrowly construed exceptions to the 
general obligation to bargain in good 
faith over conditions of employment and 
that section 7106 “be read to favor col
lective bargaining whenever there is 
doubt as to the negotiability of a sub
ject or proposal.” Id. at 44. Title V n it
self is remedial legislation and those sup
porting the Udall change in the manage
ment rights clause continue to fully in
tend title VII to be broadly construed 
to achieve these remedial objectives. 
These goals are also consistent with few 
decisions of the relevant oversight bodies 
for labor-management relations in the 
Federal sector, as demonstrated by a 
recent decision of the Labor Relations 
Umpire in the Library of Congress.

The Library, of course, is not covered 
by Executive Order 11491. In 1975, the 
Library established by an internal regu
lation its own program patterned after 
the order and containing identical man
agement rights clauses. However, the Li
brary lacked statutory authority to vest 
final decisions in an agency outside the 
Library. TheTibrary’s regulation makes 
appropriate decisions of the Federal La
bor Relations Council precedents in the 
Library’s labor relations program.

In a recent decision, the Library’s 
Labor-Management Relations umpire 
articulated, in the labor relations con
text of the Library, the general principles 
that we embodied in the substitute’s 
management rights clause.

(I)t Is certainly appropriate to apply the 
(management rlghits) concept narrowly to 
effectuate Its apparent purpose. This same 
approach Is dictated by accepted principles 
of statutory construction. Plainly, Regula
tion 2026 Is remedial in character, designed 
to grant rights to employees and to unions, 
in an eflfort to improve labor relations which 
became exacerbated under the Library’s uni
lateral control. The coverage or scope of such 
a regulation should therefore be broadly con
strued. See, e.g., McComb v. Super-A Fertile 
izer, 165 F. 2d 824, 826 (ast Clr. 1948), and 
cases there cited. CJonversely, any exception 
to the scope of the bargaining obllgaition cre
ated by Regulation 2026 must be narrowly 
and strictly construed, and be granted only 
to matters unmistakably within the terms 
and spirit of the exception. See A. H. Phillips 
Co. v. Walling. 324 U.S. 490, 493.

•  • •  •  •  m ■

In ai>proachlng Issues of negotlabUity 
therefore, the Umpire starts with the premise 
that the Library bears a heavy burden of 
establishing that a matter relevant to terms 
and conditions of employment Is nevertheless 
removed from the scope of bargaining. Of 
course, proposals which directly and explic
itly go to the number of employees assigned 
to an organizational unit, for example, will be 
held non-negotlable. Where the “non-nego- 
tlability*’ argument Is strained, or where it Is 
presented as a conceivable secondary or ter
tiary result of a union proposal, however, it 
will be rejected. Also, the tactic of negotiat
ing over a subject and then belatedly dis
covering that it is “non-negotlable** is not 
calculated to inspire either confidence in the 
labor organizations as to the good faith of 
the past negotiations, or confidence in re
viewing authorities that the claim of' non- 
negotiability is anything more than an ex
pression that the proposal is unacceptable 
on its merits. In a program initially flawed, 
at least in theory, by the retention of all 
final reviewing authority In the hands of 
top management, any abuse of the doctrine 
of “non-negotiability** would result in turn
ing the Library*s labor relations program into 
what Justice Jackson colorfully described as 
“only a promise to the ear to be broken to 
the hope, a teasing illusion like a munificent 
bequest in a pauper’s will.” Edwards v. Cali
fornia, 314 U.S. 160 at 186, concurring opin
ion.

Library of Congress and American 
Federation of State, County & Munic
ipal Employees, Locals Nos. 2477 and 
2910, 5, 6-7 (decision of the labor-man
agement relations umpire. May 17, 1978) 
(slip option). The structure of the sub
stitute’s management rights clause dic
tates that toe new authority will dosely
[From 124 Cong. Rec. H 9650 
(daily ed. Sept. 13, 1978):] 

scrutmize agency claims of '̂management 
rights” at least to the degree the claims
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were analyzed In the above decision and 
in AFSCME, IjOcal 2910 and Library of 
Congress, 2-4, 6-7 (decision of the 
labor-management relations umpire, 
September 5,1978) (slip option).

It is our expectation and that of others 
supporting the substitute’s management 
rights clause that such a clause will 
adequately protect genuine managerial 
prerogatives but that, construed strictly, 
such a clause will also allow the flexibil
ity that is the hallmark of a successful 
labor-management program. Thus, al
though management has the right to di
rect the work force, proposals aimed at 
lessening the adverse impact on em
ployees of an exercise, perhaps arbitrary, 
of that right are fully neerotiable. More
over, agency administrators are fully 
authorized to negotiate procedures for 
adequate supervision without avoiding 
the act. This eliminates the need for 
agency management to shunt the author
ity as it has sometimes shunned the 
Council and conclude an agreement 
without reference to the order because 
management cannot live with the strait- 
jacket that many Council decisions im
pose on mfanagement bargaining.

Finally, it is hoped that the Federal 
Labor Relations Authority will oversee a 
flexible Federal labor-management pro
gram responsive to changing and par
ticularized circumstances. The concept 
of negotiability is and must be a dynamic 
and growing one. If not. Federal sector 
labor relations must fail because the 
energies of management and labor will 
be diverted from consideration of im
portant labor relations problems to the 
litigation of the scope of the exceptions 
to the general bargaining obligation. 
Years of public and private sector col
lective bargaining indicate this should, 
not happen.

The compromise position in section 
7117 was accepted with the understand
ing that the provision in subsection (a) 
(3) will be broadly construed such that 
the compelling need test will be per
mitted to be raised in only a limited 
number of cases. If an exclusive repre
sentative represents a imit including at 
least a majority of the employees af
fected by the issuance of a regulation, 
the compelling need test could not be 
raised. This would permit, for instance, 
overseas schoolteachers to negotiate all 
agency regulations (that at least specifi
cally apply only to them), without the 
possibility of having the compelling need 
test raised by management.

By also permitting negotiation of mat
ters that are the subject of agency reg
ulations that are not Government-wide 
rules or regulations, problems such as 
those that have occurred with overseas 
schoolteachers should be eliminated. 
While these teachers are employees of 
the Defense Department, the Department 
of State has been given the authority, in 
some instances, to issue regulations re
garding these teachers. The Defense De
partment has indicated that they could 
not negotiate on these matters, since 
they did not issue the regulations. The 
State Department will not negotiate on 
the matters, since the employees or
ganizations representing these teachers 
do not have exclusive recognition with 
State. Title vn prevents management 
from continuing this practice or from 
extending this type of maneuver to other 
agencies in order to avoid the duty to 
bargain by making “matters'* that are 
the subject of non-Government-wide 
regulations (as opposed to regulations 
themselves) negotiable. It Is intended 
that the Authority shall not permit such 
a maneuver to derogate the obligation of 
management to bargain in good faith on 
these matters.

Again, an essential element in per
formance of the authority's responsibili
ties is an extremely close scrutiny of 
agency claims that proposals are barred 
by the management rights clause. The 
two decisions of the labor-management 
umpire contain the level of scrutiny 
we expect from the Authority as a 
minimum.

Section 7117 sets forth the duty to 
bargain in good faith, especially with re
spect to regulations. Under the compro
mise version. Government-wide rules 
and regulations are no longer subject to 
bargaining as they were under the com
mittee print of title Vn (except for 
those supported by a compelling need). 
In this fashion. Government-wide rules 
and regulations are thus a major excep
tion to the duty to bargain. In making 
this change, however, the committee at 
no time expanded the definition of 
“Government-wide” as contained in the 
committee’s report.

Section 7103(a) (14) (D) removes from 
the definition of “conditions of employ
ment'* those policies, practices and mat
ters to the extent such matters are spe
cifically provided for by Federal statute. 
The committee print of title vn con
tained the word “specifically,'' also 
found in the compromise version, in or
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der to clarify the intention of the com
mittee on the scope of this exception to 
conditions of employment. Where a Fed
eral statute specifically establishes pro
cedures and standards for a condition of 
employment, section 7103(a) (14) (D) 
bars negotiations in contravention of 
those procedures and standards. On the 
other hand, where a statute merely pro
vides particular authority for an 
agency official (with that authority to be 
exercised at the official’s discretion and 
in such manner as the official deems ap
propriate), that authority and its exer
cise are not included within the defini
tion in section 7103(a) (14) (D) because 
it is not “specifically provided for by 
Federal statute.”

Section 7113(b)(2) requires that an 
agency consider the views or recommen
dations of any labor organization with 
national consultation rights before tak
ing final action on any matter for which 
the views or recommendations were 
presented. The action resulting in the 
compromise version of title Vn with re
spect to negotiations over Government- 
wide and agency regulations reduces the 
scope of bargaining with respect to such 
regulations from that in the committee 
print of title vn. This action was agreed 
to in part because we believed that sec
tion 7113(b)(2) insured genuine con
sideration by agency offcials of views 
and recommendations presented by la
bor organizations. It is our intention 
that it ought to be obvious from the 
contents of the written statement re
quired under subsection (b) (2) (B) that 
the agency has in fact considered the 
views and recommendations of the labor 
organizations. This aspect of the written 
statement is also necessary for the 
agency to establish an adequate record 
for later judicial review of the lawful
ness of its promulgation of the regula
tion.

Section 7116(b) (7) contains language 
adopted in lieu of the Federal Labor 
Relations Council policy statement in 
this area.

Section 7114(a) (3) (A) specifically 
provides that an exclusive representative 
shall be given the opportunity to appear 
at formal discussion between agency 
representatives and employees. This sub
section must be read in conjunction with 
subsection 7114(1X1), requiring that a 
labor organization which has been ac
corded exclusive recognition is'the exclu
sive representative for employees in its 
bargaining unit, and with subsection 
7116(a) (8) which makes it an imfair la

bor practice for an agency to fall to com
ply with any provision of title VII, in
cluding the exclusivity rights of labor 
organizations with exclusive recognition. 
The compromise Inserts the word “for- 
mar* before discussions merely in order 
to make clear that this subsection does 
not require that an exclusive represent
ative be present during highly personal, 
informal meetings such as counseling 
sessions regarding performance. Of 
course, nothing in this section bars an 
agency and an exclusive representative 
from negotiating an agreement provid
ing for a greater role for the represent
ative than that minimally mandated by 
title VII. Moreover, nothing in this sec
tion authorizes agency management to 
bypass the rights of the exclusive repre
sentative and engage in direct communi
cations with unit members.

Section 7132(b) of the compromise pre
cludes the use of official time by em
ployees for conducting the internal busi
ness of a labor organization. This sub
section specifically provides that em
ployees shall not solicit membership, en
gage in electioneering, or collect dues on 
official time. The inclusion of these three 
categories reflects the general intention 
that “the internal business of a labor or
ganization’* encompasses those activities 
directed to the institutional structure of 
such organizations. This section does 
not, therefore, apply to activities of labor 
organizations that involve an “inter
face*' with agency management, such as 
negotiations, grievances, negotiability 
disputes, and unfair labor practices. Nor 
does this section apply to preparation for 
such “interface” activities.- Management, 
of course, engages in all these activities, 
including preparation, on official time, 
and subsection 7132(d) (2) makes the use 
of official time by employees for these ac
tivities a subject of negotiated agree
ment between the agency and the exclu
sive representative.

Section 7136(1) (1) of the compromise 
version provides that nothing in title 
vn will preclude the renewal or con
tinuation of an exclusive recognition or 
a lawful agreement. This subsection re-
[From 124 Cong. Rec. H 9651 
(daily ed. Sept. 13, 1978):]
fleets the intention that successful on
going labor-management relationships 
shall not be disputed by enactment of 
title vn. Since the purpose of this title 
is principally to encourage the develop
ment of successful labor-management
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programs, it would have been inappro
priate for this new legislation, designed 
to encourage collective bargaining, to 
operate in such a way as to thwart suc- 
cuessful collective bargaining programs 
already in existence. The intention is to 
encourage development of these already 
successful programs while at the same 

, time encourage the development of such 
relationships between other agencies 
and labor organizations. Certainly, it is 
important in this regard to consider the 
past bargaining relationship in deciding 
how the new legislation impacts on la- 
bor-management relations within such 
an existing relationship.

Section 7136(b) provides that proce
dures and decisions issued under the 
enumerated Executive orders shall con
tinue in effect until revised or revoked 
by the President or unless superseded by 
specific provisions of title VII or by 
regulations or decisions issued by the 
new Federal Labor Relations Authority.

A primary reason for this legislation in 
general is dissatisfaction with the state 
of labor-management relations in the 
Federal Government imder the Executive 
order and its enforcement bodies. There 
was great concern that the new au
thority would simply ‘‘rubber-stamp” the 
decisions and procedures of the Federal 
Labor Relations Council that it replaces. 
The “superseded” language is intention
ally included to make clear that the new 
authority, acting under its own statutory 
charter, is not to repeat past mistakes 
in the area of labor-management rela
tions. Title vn as a whole, and the man
agement rights clause in particular, 
mandates a new approach to labor rela
tions in the Federal Government, an ap
proach that will be more successful for 
both agency management and labor 
organizations.

This subsection is included as drafted 
because of the concern that the develop
ment by the new authority of the con
tours of the new labor-management pro
gram will necessarily take time. During 
that time, questions about the legal ef
ficacy of . existing regulations and de
cisions could prove quite disruptive. Con
sequently, this subsection provides that 
such regulations and decisions will con
tinue in force imtU superseded by regu
lations and decisions issued under titlevn.

Mr. ROUSSELOT. Mr. Chairman, I 
move to strike the requisite number of 
words.

Mr. Chairman, I rise in support of the 
Collins substitute for title VII, the so-

called Labor-Management Relations title 
of the Civil Service Reform Act of 1978, 
and in opposition to the Udall substitute. 
Evidence has not been presented which 
would convince me that the current 
labor-management relations program in 
the Federal Service is in need of change.

As my colleagues know from reading 
the incisive, informative views of many 
of the minority members of the Post Of
fice and Civil Service Committee, we were 
assured by the President, in personal 
meetings and through his surrogates, 
that the labor title of the Civil Service 
Reform Act would not go beyond the 
principles embodied in Executive Order 
11491 and the current practice of labor- 
management relations in the civil serv-̂  
ice. While I realize that the President 
does not exercise complete control ovet 
House Members of his own party, we 
should follow through on his o ri^ a l 
request and codify the original Kennedy 
Executive order.

The substitute offered by my colleague 
from Texas (Mr. Collins) , is a reason
able compromise between those seeking 
the continuation of present Federal 
labor-management relations (as pro
vided by the Executive order) and those 
labor loyalists on the committee who 
sought expanded union rights and au
thority and a diminished management 
role. It is a compromise adopted by the 
Senate Governmental Affairs Committee 
and only slightly modified by the full 
Senate. It is a compromise acceptable to 
those who believe that the unions already 
have sufficient power to protect and pro
mote the rights of their Federal mem
bers. The Collins substitute will further 
the cause of civil service reform. A vote 
for the committee version of title Vn or 
the Udall substitute would be a vote for 
“non-reform”.

The gentleman from Texas has care
fully described the provisions of his sub
stitute and its effect on the scope of 
bargaining; changes in grievance arbi
tration; judicial review of decisions of 
the Federal Labor Relations Authority; 
the exclusive recognition of unions; the 
definition of unfair labor practices and 
the prohibition against picketing; and 
the terms for dues withholding and use 
of appeal time for union activities. In 
many cases, this substitute merely codi
fied the present program and grants 
some expansion of union rights. Hope
fully, these changes will not seriously 
endanger the stability of the civil serv
ice or jeopardize the delivery of Govern
ment services to the public.
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Supporters of title VII claim that the 
Congress must act to achieve equity be
tween public and nonpublic employees. 
Federal employee unions have been 
pushing legislation which would sup
posedly “equalize” public sector and 
private sector labor relations. The basic 
problem with this argument is that the 
Qovemment is not a business, and at
tempting to apply the labor practices of a 
competitive business just will not work.

The competitive marketplace of the 
private sector is absent in Government 
employment. Funds from which wages, 
salaries and money-related benefits are 
paid or extended to Federal employees 
come primarily from taxes. Through the 
budgetary process, the President and 
elected legislators are responsible for the 
allocation of such funds. Adding the 
right to bargain over wages, salaries and 
other money-related benefits to the free 
access public employees and their unions 
already have to Congress, would give 
Federal workers excess power which 
would inequitably subordinate the budg- 
etmaking process to the worker’s inter
ests and against the interests of the 
American taxpayers.

The primary reason for Government 
services is to supply the public ^ th  cer
tain essentials of life which cannot rea
sonably be supplied by the average citi
zen himself, or to him by private enter
prise. Fundamentally, these essentials 
are usually t>olice and fire protection, 
education, water, sewage, highways and 
the like (primarily reserved for State 
and local governments) and the public 
defense (reserved, constitutionally, for 
the Federal Government). Because these 
services are essential to the health, wel
fare and safety of the public, the ex
penditure of public funds for their pro
vision becomes justifiable. Equally lo 
calise they are so essential, it becomes in
tolerable that they be interrupted. Pre
cisely because these services are not 
available from competing sources, as 
products or services in the private sec
tor are, Federal labor-management re
lations are not comparable to private 
sector labor-management relations.

Public employees occupy a status en
tirely different from their counterparts 
in the private sector. Public employees 
are the agents of government, and in 
reality, exercise a part of the sovereignty 
entrusted to government. While serving 
a mission different from the private em
ployee, the public employee enjoys bene
fits not necessarily available to the pri

vate employee. Governments do not go 
out of business. The public employee has, 
therefore, enjoyed a security of employ
ment not assured to those in the private 
sector. In addition, by legislative enact
ment, the public employee Î as been 
guaranteed such things as employment 
and promotion on a merit basis, griev
ance procedures through which his com
plaints can be resolved, classification and 
pay plans assuring equal pay for equal 
work, liberal holiday and vacation 
schedules, sick leave programs rarely 
matched by private employers, and re
tirement systems more liberal than those 
commonly found in the private sector. 
And unlike the private sector, all of these 
benefits are protected by law in the pub
lic sector. It is my guess that many pri
vate employees would be willing to trade 
benefits with the average Federal em
ployee and would not be overly concerned 
by the differences between public and 
private sector labor relations.

In October 1975, the Sacramento Bee 
printed an editorial admitting that the 
paper's earlier support for collective 
bargaining for public employees was 
wrong. I urge my colleagues to review 
with me the main points of this edi
torial and support efforts to maintain 
Federal labor-management relations on 
a level that will protect the responsible, 
dedicated employee and the taxpaying 
public which provides and pays for the 
jobs.
[From the Sacramento Bee, Oct. 19, 19761 
C o l l e c t i v e  B a r g a i n i n g  f o r  P u b l i c  E m p l o y e e s  

Is W r o n g

The recent collapse of law and order In 
San Francisco, brought on by an illegal 
policemen's strike, and numerous other 
strikes and threats of strikes by various 
municipal employes* unions require a major 
re-evaluation of the relationship between 
public employees and the public they are 
presumed to serve.

It is pertinent to mention that federal and 
state employees are performing their Jobs 
without destructive and illegal upheavals.
[From 124 Cong. Rec. H 9«652 
(daily ed. Sept. 13, 1978):]
Why, then, have Illegal municipal and school 
strikes spread like the bubonic plague 
throughout much of the nation, wreaking 
havoc on innocent school children, ordinary 
citizens and the very fabric of government?

The answer is pretty clear. There has been 
a growing acceptance that unions represent
ing public employees should have the right 
to bargain collectively with government. And 
with this development has come the weaken
ing of the civil service system and the plac
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ing of union leaders In positions where they 
can dictate to elected oflacials. When this 
happens decisions are made not on the basis
ol what is good for the public but rather 
what will satisfy the labor leaders and their 
followers. New York City’s present financial 
debacle is the end result of leaders of munic
ipal labor unions Imposing their will on 
elected ofBcials.

Recently The Bee supported a bill giving 
public employes the right to Join together 
and bargain collectively. We also endorsed a 
bill specifically giving teachers the right to 
bargain collectively- It now seems clear our 
position in both Instances was wrong.

The Meyers-Mlllas-Brown Act now requires 
municipal governments to *‘meet and con
fer"* with employe groups. To a large degree, 
this has become the equivalent of a collec
tive bargaining requirement. This law should 
be revised to halt the trend towards forced 
collective bargaining by municipalities.

The granting of collective bargaining to 
public employes Is not necessary and danger
ously weakens the public's ability to protect 
Its most essential services, services that 
should not be poker chips traded back and 
forth between public officials and union lead
ers.

When an individual goes to work for a gov
ernmental unit, he is entering Into a rela
tionship that is entirely different from one 
getting a Job in private enterprise. Civil serv
ice gives the government employe far greater 
Job protection. His retirement pay and other 
fringe benefits generally are higher than in 
private enterprise.

Most important, the government worker 
has gone to work for the people. In. accepting 
a Job as a public servant, he has accepted a 
public trust. The idea of firemen, teachers, 
public health employes, policemen or city 
garbage collectors going on strike is an af
front to that public trust. If an individual 
does not feel he is willing to trade the spe
cial benefits of government employment for 
a commltmenrt; to obey that pubUc trust, then 
he should seek other employment.

No one can deny public employes the right 
to organize and lobby in behalf of their mem
bers. The California State Employes Asso
ciation has done this ably and effectively for 
years. But the next step, giving an employes’ 
group the right to bargain with government. 
Is fraught with peril and should be avoided.

This is the primary lesson to be learned 
from the recent Illegal strike of policemen 
in San Francisco. Mayor Joseph Alioto, after 
personally bargaining with the policemen’s 
association and other labor leaxlers, caved in 
to their demands. .

The dynamics of the bargaining situation, 
by its very nature, creates pressures on pub
lic officials they find difficult to withstand. 
Alioto’s surrender probably was Inevitable.

A recent statement by Legislative Analyst 
A. Alan Post strongly opposes collective bar
gaining for public employes. He said the 
state’s present policy of “attempting to 
maintain parity with the results of collec- 
ive bargaining in the more relevant private

sector has been extraordlnarly effective.”
Possibly there must be refinem ents devel

oped to ensure pay and working conditions 
are truly comparable to similar Jobs in the 
private sector but only 111 will come from 
putting the fate of critical public services in 
the hands of union negotiators.

Government is not in a position to suc
cessfully bargain collectively. If a private 
business enterprise is faced with wag© de
mands so unreasonable that it will be forced, 
out of business, the private business can say 
so, even if it means a strike. But government 
is different. Often unreasonable demands 
cannot be turned down by government be
cause the public cannot tolerate the loss of 
essential public services.

The man negotiating for the public is not 
like the representative of a private company. 
He is a public servant, subject to political 
pressures. There is nothing to prevent him 
from caving in to threats. And when he does, 
he does not pay the bill. The bill simply will 
be handed on to the taxpayer who had no 
effective voice in the negotiations.

Generally, public- employes have earned 
the respect of the public they serve. This is 
true whether you are talking about the city 
garbage collector, the state highway patrol
man or a forest service ranger.

It would be tragic if the inevitably destruc
tive consequences of collective bargaining are 
permitted to Jeopardize the best interests of 
public employes and the public they serve.

The time is late but the issue is critical. 
The Bee believes the public, elected officials 
and public employes sliould pause before 
they turn their fate over to collective bar
gaining and labor leaders who sometimes 
care too much about power and too little 
about the general welfare.

Mr. Chairman, the Udall substitute dif
fers from the Collins substitute and the 
Executive order in three major areas: 
Provisions allowing so-called informa
tional picketing by Federal union mem
bers— ŵhich could be almost anything; 
the exclusive recognition of a union with
out an election; and provisions requir
ing an agency to deduct dues of mem
bers without cost to the exclusive union.

The Udall substitute provides that—
“ § 7115. Allotments to representatives

“ (a) If an agency has received from an 
employee in an appropriate unit a written 
assignment which authorizes the agency to 
deduct from the pay of the employee amounts 
for the payment of regular and periodic dues 
of the exclusive representative of the unit, 
the agency shall honor the assignment and 
make an appropriate allotment pursuant to 
the assignment. Any such allotment shall be 
made at no cost to the exclusive representa
tive or the employee. Except as provided un
der subsection (b) of this section, any such 
assignment may not be revoked for a period 
of 1 year.
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So for the first time we are going to 
allow the Treasury to pay for union ac
tivity. This is certainly not the case in 
the private sector. But under the Udall 
substitute, we would allow these organiz
ing and membership efforts to be fi
nanced out of the Federal Treasury. My 
colleagues who support the Udall substi
tute claim that this will provide equity* 
between Federal union members and pri
vate sector union members. That is not 
true. We are giving more than equity— 
we are allowing Federal employee unions 
to dip into the Federal Treasury to pro
vide for this dues checkoff.

Additionally, as I have mentioned, the 
Udall substitute allows, for the first time, 
informational picketing. As described 
in the substitute, this can mean almost 
anything.

My colleagues, the gentleman from 
Michigan (Mr. Ford) and the gentle
man from Arizona (Mr. U dall), claim 
that there are no great differences be
tween the Udall substitute and the Ex
ecutive order. There are substantial dif
ferences, and I urge my colleagues to 
seriously consider the differences.

I know my colleague from Arizona, a 
supporter of this legislation, has had a 
difficult time negotiating compromises 
of the various differences among the 
Members. But his title VII substitute 
does plow new ground with regard to 
Federal labor-management relations, 
and it is not completely clear how his 
changes will affect the current practice 
of Federal labor-management relations.

So, I urge my colleagues to support 
the Collins substitute because it does ex
actly what my colleague from Michigan 
(Mr. Ford) is talking about—it provides 
for the basic concepts and codifies the 
Executive order oiiginally issued by 
President John F. Kennedy and sup
ported by all Presidents since, including 
the present incumbent, Mr. Carter. That 
is what President Carter asked for, and 
I think we should give him that by pass
ing the Collins substitute.

I urge support of the Collins substi
tute.

Mr. DERWINSKI. Mr. Chairman, I 
move to strike the requisite number of 
words.

(Mr. DERWINSKI asked and was given 
permission to revise and extend his re
marks.)

Mr. DERWINSKI. Mr. Chairman, the 
Members will recall that on Monday we 
had a very long session, but by and large 
it was a .session marked by statesman

ship and fine, high-level debate. But I . 
must observe that with the return of the 
gentleman from California (Mr. Rous- 
SELOT) the debate today has risen to 
even greater heights of statesmanship, 
and his wisdom and his powers of obser
vation are doing much to help expedite 
this bill.

I suggest. Mr. Chairman, that we have 
done a very fine Job in amending the 
Udall substitute. I would point out, as the 
gentleman from California (Mr. Rous- 
SELOT) properly did, that the present 
Executive order is in fact what the gen
tleman from Texas (Mr. C ollins) is pro
posing. So what we have really are two 
very fine amendments. Either way we are 
going to a great civil service reform. “

Mr. COLLINS of Texas. Mr. Chairman,
I move to strike the requisite number of 
words.

Mr. Chairman, we have come a long 
way today and the gentleman from Il
linois (Mr. Erlenborn) has completed 
the amendments that are most impor
tant. Many of those were accepted, which 
made the substitute amendment of the 
gentleman from Arizona (Mr. Udall) 
much stronger and much better legisla
tion.

We still have three major differences 
that exist. I am impressed with how far 
we have gone with what the committee 
brought to the fioor for us to consider. 
We still, of course, if civil service re
form passes, have a conference; but I 
want to bring out three major differences 
that exist. One is on the matter of dues 
check-off. It is proposed that this be a 
negotiable item. Under the substitute 
amendment of the gentleman from Ari
zona (Mr. Udall) , the gentleman states 
tliat the Government must pay for them. 
In other words, dues check-off must be

[From 124 Cong. Rec. H 9653 
(daily ed. Sept. 13, 1978):]

paid by the Oovemment, that it is not a 
negotiable item. Normally this should be 
a negotiable item, in that dues check-off 
will be made at no cost to the union or 
the employee. That is a tremendous con
cession and the gentleman asks that we 
go fiu*ther which handicaps the civil 
service or any agency that is involved.

The second one that comes up; it 
seems to me in any type of voting for a 
union that the secret ballot election is 
absolutely essential. Under the substi
tute amendment of the gentieman from 
Arizona (Mr. U dall), in one particular
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situation they can be declared a union. 
If an agency has created an unfair labor 
practice, they can declare a union, re
gardless. That is a tremendous move, to 
allow that a union be declared without 
a secret election.

The third issue, which still stands in 
the substitute amendment of the gentle
man from Arizona (Mr. Udall) is on this 
matter of picketing. The gentleman from 
Arizona provides that you can have in
formational picketing. Knowing how the 
courts are so broad in their interpreta
tion, anything could be considered as 
informational picketing. We must re
member that the people involved here in 
Civil Service are employees. They are 
dedicated professionals. These are the 
civil sen^ants of the United States Gov
ernment. There is a complete difference 
between working for the U.S. Govern
ment and being an employee working for 
a shirt factory or working in an auto
mobile plant. These civil servants are 
working for the U.S. Government. To 
have them out picketing, whether they 
call it informational picketing or what
ever it is, is completely contrary to the 
principles of the Constitution. In our 
country, the Government is supreme. The 
Government is the law of the land.

So I want to commend the gentleman 
from Arizona for the gentleman’s broad
mindedness and openmiQdedness. I know 
how far the gentleman has gone to try 
to provide a workable solution. I would 
hope that in the conference, we could 
take up these three very serious issues 
that still stand in the gentleman's sub
stitute amendment.
• Mr. BIAGGI, Mr. Chairman, I would 
like to emphasize, at this point, that tiie 
“Definition of Agency” provision of title 
Vn, the “Labor-Management Relations” 
title of H.R. 11280, as written into the 
bill and reported by the House Commit
tee on Post Office and Civil Service, rep
resents a fair and equitable approach 
to labor-management relations for Fed
eral employees. It therefore should re
main in the final version of the bill. I 
strongly urge my colleagues to support 
this particular provision as it is currently 
written so that when this legislation be
comes law, it will apply to all those Fed
eral employees we in the House intended 
to include in its coverage.®

The CHAIRMAN. All time has expired.
The question is on the amendment, as 

amended, offered by the gentleman from 
Arizona (Mr. Udall) as a substitute for 
the amendment offered by the gentleman 
from Texas (Mr. C ollins) .

The amendment, as amended, offered 
as a substitute for the amendment was 
agreed to.

The CHAIRMAN. The question Is on 
the amendment offered by the gentleman 
from Texas (Mr. C ollins) , as amended.

The question was taken; and the 
Chairman announced that the ayes ap
peared to have it.

RECORDED VOTE

Mr. COLLINS of Texas. Mr. Chair
man, I demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice, and there were—ayes 381, noes 0, 
answered “present’' 1, not voting 50, as 
follows:

[RoU No. 764]
AYES—381

Abdnor Daniel, R. W. Hefner
Addabbo Danielson Heftel
Akaka Davis Hightower
Alexander de la Garza HUlis
Ambro Delaney Holland
Anderson, DeUums Hollenbeck

Calif. Dent Holt'
Anderson, HI. Derrick Holtzman
Andrews, N.C. Derwinski Horton
Andrews, Devine Howard

N. Dak. Dickinson Hubbard
Annunzlo Dicks Hughes
Applegate Diggs Hyde
Archer Dingell Ichord
Asbbrook Dodd Ireland
Ashley Doman Jacobs
Aspin . Downey Jeffords
AuCoin Drinan Jenkins
Badham Duncan, Oreg. Jenrette
Bafalis Duncan, Tenn. Johnson, Calif.
Baldus Early Jones, N.C.
Barnard Eckhardt Jones, Okla.
Baucus Edgar Jones, Tenn.
Bauman Edwards, Ala. Jordan
Beard, R.I. Edwardjs, Calif. Kastenmeier
Bedell Eilberg Kazen
Beilenson Emery KeUy ■
Benjamin English Kemp
Bennett Erlenborn Keys
Bevill Ertel Kildee
Biaggl Evans, Colo. Kindness
Bingham Evanjf, Del. Kostmayer
Blanchard Evans, Ga. Krebs
Blouin Evans, Ind. Lagomarsino
Boggs Fascell Latta
Boland Fenwick Le Fante
Bolling Findley Leach
Bonior Fish Lederer
Bonker Fisher I>ent
Bowen. , Fithian Levitas
Brademas Flippo Livingston
Brinkley Flood Lloyd, Calif.
Brodhead Florio Lloyd, Tenn.
Brooks Flynt Long, La.
Brown, Calif. Foley Long, Md.
Brown, Mich. Ford, Mich. Lott
Broyhill Ford, Tenn. Lujan
Buchanan Forsythe Luken
Burgener Fountain Lundirue
Burke, Mass. Fowler McClory
Burleson, Tex. Frey McCloskey
Burlison, Mo. Fuqua McCormack
Burton, John Gammage McDadeBurton, Phillip Garcia McDonald
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Butler Gaydos McFallByron Gephardt McHughCarney Giaimo MadiganCarr Gilman MaguireCarter Ginn MahonCavanaugh Glickman MannCederberg Goldwater MarkeyChappell Gonzalez MarksChisholm  ̂Goodling MarleneeClausen. ' Gore MarriottDonH. Gradison MartinClay Grassley MathUCleveland Green MattoxCohen Guyer MazzoliColeman Hagedorn MeedsCollins, 111. Hall MetcalfeCollins, Tex. Hamilton MeynerConte Hammer- MichelConyers schmidt MikulsklCorcoran Hanley MikvaCorman Hannaford MUfordCornell Hansen Miller. OhioCornwell Harkin MlnetaCotter Harrington MinishCoughlin Harris Mitchell, Md.Cunningham Harsh a Mitchell. N.Y.D’Amours Hawkins MoakleyDaniel, Dan Heckler Moffett
MoUohan Rangel SteersMontgomery Regula Steiger
Moore Reuss Stockman.Moorhead, Rhodes Stokes

Calif. Rinaldo Stratton
Moorhead, Pa. Roberts Studds
Moss Robinson Symms
Mottl Rodlno Taylor
Murphy, ni. Roe Thompson
Murphy, N.Y. Rogers Thone
Murphy, Pa. Roncalio Thornton
Murtha Rooney Traxler
Myers, Gary Rose Trible
Myers, John . Rosenthal Tucker
Myers, Michael. Rostenkowski Udall
Natcher Rousselot Ullman
Neal Roybal Van Deerlin
Nedzi Rudd Vanik
Nichols Runnels Vento
Nix Ruppe Waggonner
Nolan Russo Walgren
Nowak Ryan Walker
O’Brien Satterfield Walsh
Oakar Scheuer Wampler
Oberstar Schroeder Watkins
Obey Schulze Waxman
Ottinger Sebelius Weaver
Panetta Seiberling Weiss
Patten Sharp White
Patterson Shuster Whitehurst
Pattison Sikes Whitley
Pease Simon Wilson, Bob
Pepper Sisk Wilson, C. H.
Perkins Skelton Wilson, Tex.
Pettis Skubitz Winn
Pickle Smith, Iow» Wlrth
Pike Smith, Nebr. Wolff
Poage Snyder Wright
Pressler Solarz W"ydler
Preyer Spellman Wylie
Price Spence Yates
Pritchard St Germain Yatron
Pursell Staggers Yoimg, Fla.
Quayle Stangeland. Young, Mo.
QuUlen Stanton Zablocki
RahaJl
Railsback

Stark
Steed.

Zeferettl

NOT VOTING—50
Ammerman Frenzel Santlnl
Armstrong Gibbons Sarasln
Beard, Tenii. Gudger Sawyer
Breaux Huckaby Shipley
Breckinridge Johnson, Colo. Slack
Broomfield Kasten Stump
Brown, Ohio Krueger Teague
Burke. Calif. LaFalce Treen
Burke, Fla. Leggett Tsongas
Caputo Lehman 'V&nder Jagt
Clawson. Del McEwen Volkmer
Cochran McKay Whalen
Conable McKinney Whitten
Crane MUler, Calif. Wiggins
Fary Quie Young, Alaska
Flowers Richmond Young, Tex.
Fraser Risenhoover

NOES—0 
ANSWERED “PRESENT” 

Edwards, Okla.

So the amendment, as amended, was 
agreed to.

The result of the vote was announced 
as above recorded.
¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

[From 124 Cong. Rec. H 9668 
(daily ed. Sept. 13, 1978):]

RUDD. Mr. Chairman, I will vote 
in favw of B.JR, 11280, as amended in 
t4ie Committee oniihe Whole.

In balance, I believe that this is a good 
bill Congress desperately needs to re
form the bureaucratic inefficiency and 
abuses that are rampant in the civil serv
ice system. We need to cut through the 
Inaction and d<days that maJke it virtu- 
aJly impossible to get rid of incompetent 
■workers, to reward quality work, and to 
expedite personnel actions.

This bill is certainly not the answer 
to every problem with the Federal civil 
service. But it accomplishes a great deal 
of good. Creation of a personnel man
agement office and Merit Protection 
Board, a senior executive service, an in
centive system for pay increases based 
on performance rather than mere tenure, 
and a speedier disciplinary system are 
all urgently needed reforms.

The House has taken other action on 
this bill which I support, and which have 
led to my “yes” vote for this legislation- 
The proposed repeal of Hatch Act pro- 
hibltians against political activities of 
Federal employees has been removed 
from the bill, and properly so. Proposed 
changes in the veterans preference law 
have been dropped, and current veterans 
preference provisions will remain intact.

My amendment adding a firm anti
strike provision that will deny any pro
tection or benefits xmder this bill for any 
striking Federal worker has. been 
adop;ted. A similar provision governing
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labor unions exists in this and the Sen
ate version of the bill. '

Furthermore, the bill now includes an 
important provisioiT requiring a cut of
112,000 employees'from the over-bloated 
Federal workforce, so that total Federal 
Government civilian employment returns 
to the January, 1977, level.

^ .^ p ^ k er, the^ ar^th^good aspects 
of this bill. As I have said. In balance, the 
good far outweighs the bad, and that is 
why I am voting in favor of the bill. I am 
voting “yes," despite my strong disap
proval of the legislation’s statutory pro
tection of unionization and collective 
bargaining for Federal employees.

Such protection does not belong in the 
-statutes, and should not be Federal Gov- 
•emment policy. But this is a battle that 
wm have to be fought next year.

Unionization and collective bargaining 
for Federal Government workers are un
necessary, and create ar undesirable ad
versary labor-management situation 
that has no place in Government, where 
service to the people is the first and only 
priority.

Federal workers are paid more, and re
ceive more benefits, than just about any 
other employees. In or out of Govern
ment. They have no reason for collective 
bargaining, other than to protect the 
continued employment of less capable 
performers and to reap more benefits for 
themselves at the expense of the 
taxpayers.

Labor-management disputes resulting 
in lower quality or disrupted service to 
the people are inevitable when Govern
ment employee miionization and collec
tive bargaining are allowed. Government 
service is imique, for which there is no 
alternative supply. Some of these serv
ices are so critical that their disruption 
threatens the public well-being and 
causes extreme hardship to our people 
and the economy.

Labor unions want unionization and 
collective bargaining for Federal em
ployees, because this increases their own 
power and serves as a convenient vehicle 
for their own domination of Government 
and the legislative process.

This is dangerous to our democratic 
processes and instituions, and to our free 
society itself. '

I am sorry that this bill gives statutory 
protection to Federal employee unions 
and collective bargaining. I am voting for 
the bill in spite of this provision, because 
of the need for the many good features 
of this legislation. _

But I intend to work hard to reverse 
this policy in the future.
• Mr. FISHER. Mr. Chairman, civil 
service legislation is grounded in the be
lief that the public should be served by a 
professionally and impartially operated 
Government. Except for the top leader
ship which should be chosen freely by 
the President and subject to change at 
every election, the Government workers 
should be chosen for their ability alone 
and should serve as long as they perform 
well.

[From 124 Cong. Rec. H 9669 
(daily ed. Sept. 13, 1978):]

Another major feature of the civil 
service reform bill is the labor-manage- 
ment relations section. A labor relations 
program already exists in the Federal 
Government, operating under a Presi
dential Executive order. As passed by the 
House by a unanimous vote,, the new 
labor program codifies the existing pro
gram and adds a few new features. 
Through some carefully developed com
promises, the Members who wanted to 
expand the role of employee unions and 
those who opposed this were able to re
solve their differences. The bill that the 

. House approved does not contain such
controversial features as the right to 
strike or bargain for pay and benefits, 
both of which I oppose. It does contain 
safeguards such as secret ballot elec
tions for \mion representation.
¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

While this is not in all respects the bill 
I would have written to improve the civil 
service system, it is on balance a bill that 
I can support. After the new system goes 
into effect I hope that the Congress will 
keep a close watch on it and make the 
necessary additional improvements.#

The CHAIRMAN. Are there any other 
amendments to the bill?

If not, the question is on the Commit
tee amendment in the nature of a substi
tute, as amended.

The Conunittee amendment in the na
ture of a substitute, as amended, was 
agreed to.

The CHAIRMAN. Under the rule, the 
Committee rises.

Accordingly the Committee rose; and
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the Speaker having resumed the chair, 
Mr. Danielson, Chairman of the Com
mittee of the Whole House on the State 
of the Union, reported that that Com
mittee having had under consideration 
the biU (HJl. 11280) to reform the civil 
service laws, pursuant to House Resolu
tion 1307, he reported the bill back to the 
House with an amendment adopted by 
the Committee of the Whole.

The SPEAKER. Under the rule, the 
previous question is ordered. 

* * * * * * * * * * * * * *  

[From 124 Cong. Rec. H 9670 
(daily ed. Sept. 13, 1978):]

The SPEAKER. The question is on the 
committee amendment in the nature of 
a substitute, as amended.

The committee amendment in the na
ture .of a substitute, as amended, was 
agreed to.

The SPEAKER. The question is on the 
engrossment and third reading of the 
bill.

The bill was ordered to be engrossed 
and read a third time, and was read the 
third time.

M O T IO N  TO REC O M M IT OFFERED B Y 
M R . ASH BRO O K

Mr. ASHBROOK. Mr. Speaker, I offer 
a motion to recommit.

The SPEAKER. Is the gentleman op
posed to the bill?

Mr. ASHBROOK. I am, Mr. Speaker.
The SPEAKER. The Clerk will report 

the motion to recommit.
The Clerk read as follows:
Mr. A s h b r o o k  moves to recommit the bill, 

|I.R. 11280, to the Committee on Post Office 
and Civil Service.

The SPEAKER. Witiiout objection, the 
previous question is ordered on the mo
tion to recommit.

There was no objection.
The SPEAKER. The question is on the 

motion to recommit.
The motion to recommit was rejected.
The SPEAKER. The question is on the 

passage of the bill.
Mr. TJDAJy Mr. Speaker, on that I 

demand the yeas and nays. .
The yeas and nays were ordered.
The vote was taken by electronic de

vice, and there were— ŷeas 385, nays 10, 
not voting 37, as follows:

I Roll No. 767] 
YEAS—385

Abdnor Dicks KastenmelerAddabbo Diggs KazenAkaka Dlngell KellyAlexander Dodd KempAmbro Dornan KeysAnderson, Downey KUdeeCalif. Drlnan KindnessAnderson, HI. DuncEin, Oreg. KostmayerAndrews, N.C. Duncan, Tenn. KrebsAndrews, Early LaFalceN. Dak. Eckhardt , LagomarsinoAnnunzio Edgar LattaApplegate Edwards, Ala. Le FanteArcher Edwards, Calif. LeachAshley Edwards, Okla. Lederer^ p in EUberg LeggettAuCoin Emery LentBadham English LevltasBafalis Erlenborn LivingstonBaldus Ertel Lloyd, Calif.Barnard Evans. Colo. Lloyd, Tenn.Baucus Evans, Del. Long, La.Bauman Evans, Ga. LottBeard. R.I. .Evans, Ind. LujanBedeU Fascell LukenBeilenson Fenwick Lundine -Benjamin Findley McCloryBennett Fish McCormackBevill Fisher McDadeBiaggi Fithian McDonaldBingham Flippo McEwenBlanchard ■ Flood McFaJlBlouin Florio McHughBoggs Flynt McKayBoland Foley MadlganBolling Ford, Mich. MaeruireBonior Ford, Tenn. MahonBonker Forsythe MannBowen Fountain MarkeyBrademas Fowler MarksBreckinridge Frey ^ Marlenee
Brinkley Fuqua Marriott ^
Brodhead . Gammage MartinBrooks Garcia Mathis
Brown, Calif. Gaydos Mattox
Brown, Mich. Gephardt Mazzoli
Brown, Ohio . Giaimo Meeds
Broyhill Gilman Meyner
Buchanan Ginn M’cbel
Burgener Glickman Mikulski
Burke, Mass. Goldwater Mikva
Burleson, Tex. Gonzalez Milford
Burlison, Mo. Goodling Miller.Ohio
Burton, John Gore Mineta
Burton, Phillip Gradison M’nish
Butler Grassley Mitchell, N.Y.
Byron Green i Moakley
Carney Gudger Moffett
Carr Guyer Mollohan
Carter Hagedom Montgomery
Cavanaugh Hall Moore
Cederberg Hamilton Moorhead,
Chappell Hammer- Calif.
Chisholm schmidt - Moorhead. Pa.
Clausen, Hanley Mottl

Don H. Hannaford Murphy, HI.
Clay Hansen Murphy, N.Y.
Cleveland Harkin Murphy, Pa.
Cohen Harrington Murtha
Coleman Harsha Myers, John
Collins, ni. Hawkins Myers. Michael
Collins. Tex. Heckler Natcher
Conable Hefner Neal
Conte Heftel Nedzi
Conyers Hightower Nichols .
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Corcoran
Corman
Cornell
Cornwell
Cotter
Coughlin
Crane
Cunningham
D’Amours
Daniel, Dan
Daniel, R. W.
Danielson
de la Garza
Delaney
Dellums
Dent
Derrick
Derwinski
Devine
Dickinson

[From 124 
(daily ed
Preyer
Price
Pritchard
Pursell
Quayle
Quillen
RahalJ
Railsback
Rangel
Regula
Reuss
Rhodes
Rinaldo
Roberts
Robinson
RodinoRoe
Rogers
Roncalio
Rooney
Rose
Rosenthal
Rostenkowski
RousselotRoybal
Rudd
RunnelsRuppe
Russo
Ryan
Santini
Satterfield
Sawyer
Scheuer
Schrofeder

Hillis
Holland
Hollenbeck
HoJtzman .
Horton
Howard
Hubbard
Hughes
Hyde
Ichord
Ireland
Jacobs
Jeffords
Jenkins
Jenrette
Johnson, Calif.
Jones, N.C.
Jones. Okla.
Jones, Tenn.
Jordan

Nix
Nolan
Nowak
O’Brien
Oakar
Oberstar
Obey
Ottinger
Panetta
Patten
Patterson
Pattison
Pease
Pepper
Perkins
Pettis
Pickle
Pike
Poage
Pressler

Cong. Rec. H 9671 
Sept. 13, 1978);

AshbrookDavis
HarrisHolt

Schulze
Sebelius
SeiberlingSharp
Shipley
Shuster
Sikes
Simon
Sisk
Skelton
Skubitz
Slack
Smith, Iowa
Smith, Nebr.
Snyder
Solarz
Spence
St Germain ■.
Staggers
Stangeland
StantonStark
Steed
Steiger
Stockman
Stokes
StrattonStudds
Symms
Taylor
Thompson
Thone
Thornton
Traxler
Trible

NAYS—10
Mitchell, Md. Moss
Myers, Gary 
Spellman

Tucker’
UdaU •
UUman
Van Deerlin
Vanik
Vento
Volkmer
Waggonner
Walgren
Walker
Walsh
Wampler
Watkins
Waxman
Weaver
Weiss
Whalen
White
WhitehurstWhitley
Whitten
Wilson, Bob '
Wilson, Tex.
Winn
WirthWolff
Wright
Wydler
Wylie
Yates
Yatron
Young, Fla.
Young, Mo.
Zablocki
Zeferetti

Steers
Wilson, C. H.

Am merman
Armstrong
Beard, Tenn.
Breaux
BroomfieldBurke, Calif.
Burke, Fla.
Caputo
Clawson, Del
CochranFary
FlowersFraser

NOT VOTING—37
Frenzel
GibbonsHuckaby
Johnson, Colo.
Hasten
Krueger
LehmanLong, Md.
McCloskey
McKinney
Metcalfe
Miller, Calif.Quie

Richmond
Risenhoover
SarasinStump
Teague
Treen
Tsongas
Vander Jagt
Wiggins
Young, Alaska
Young, Tex.

The Clerk announced the following pairs;
Mr. Ammerman with Mr. Richmond.
Mr. Lehman with Mr. Metcalfe.
Mr. Krueger with Mr. Beard of Tennessee. 
Mrs. Burke of California with Mr. Caputo.
Mr. Breaux with Mr. Vander Jagt.
Mr. Fary with Mr. Broomfield.
Mr. Flowers with Mr. Sarasin.
Mir. Teague with Mr. Del Clawson.
Mr. Risenhoover with Mr. Treen.
Mr. Huckaby with Mr. Burke of Florida, 
Mr. Tsongas with Mr. Young of Alaska 
Mr. Gibbons with Mr. Wiggins.
Mr. Long of Maryland with Mr. Kasten,
Mr. Fraser with Mr, McCloskey.
Mr. Stump with Mr. Cochran of Mississippi.
Mr. Frenzel with Mr. McKinney.

' Mr. Miller of California with Mr. Quie.
So the bill was passed.
The result of the vote was announced 

as above recorded.
 ̂ The title was amended so as to read: 

to reform the civil service laws, 
and for othe;* purposes.’’

reconsider was laid onthe table.

AUTHORIZING THE CLERK TO MAKE 
CORRECTIONS IN ENGROSSMENT 
OF H.R. 11280
Mr. UDALL. Mr. Speaker, I ask unani

mous consent that the Clerk, in the en
grossment of the bill H.R. 11280, be au
thorized and directed to make such 
changes in section numbers, cross refer
ences, and other technical and conform
ing CQrrections as may be required.

The SPEAKER. Is there objection to 
the request of the gentleman from Arizona?

GENERAL LEAVE
Mr. UDALL. Mr. Speaker, I ask unani

mous cogent that all Members may have 
5 legislative days in which to revise and 
extend their remarks, and to include ex-

passed,
Jtl.lX. l lZ o O . ‘
-The SPEAKER. Is there objection to 

the request of the gentleman from Arl- zona?
There was no objection.
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CIVIL SERVICE REFORM ACT 
OF 1978

Mr. XJDALli. Mr. Speaker. I ask unani
mous consent to take from the Speaker’s 
table the Senate biU (S. 2640) to reform 
the civil service laws, and ask for its im
mediate consideration in the House.

The Clerk read the title of the Senate 
bill.

The SPEAKER. Is there objection to 
the request of the gentleman from Ari
zona?

There was no objection.
M O T IO N  OFFERED BY M R. UDALL

Mr. UDALL. Mr. Speaker, I offer a 
motion.

The Clerk read as follows:
Mr. U d a l l  moves to strike all after the en

acting clause of B. 2640 and insert In lieu 
thereof the provisions of H.R. 11280 as'passed, 
as follows;
. , SHORT T rrL E

S e c t i o n  1. This Act may be cited as the 
“Civil Service Reform Act of 1978”.

Sec. 2. The table of contents is as follows:

[From 124 Cong. Rec. H 9672 
(daily ed. Sept. 13, 1978):]

FIN DIN GS AND STATEM EN T OP PURPOSE
S e c .  3. It is the policy of the United States 

that—
(1) the merit system principles which shall 

govern in the competitive service and in the 
executive branch of the Federal Government 
should be expressly stated to furnish guid
ance to Federal agencies in carrying out their 
responsibilities in administering the public 
business, and prohibited personnel practices 
should be statutorily de&ned to enable Gov
ernment officers and employees to avoid con-

.duct which undermines the merit system 
principles and the integrity of the merit sys
tem; ^

(2) Federal employees should receive ap
propriate protection through increasing the 
authority and powers of the independent 
Merit Systems Protection Board in processing 
hearings and appeals affecting Federal em
ployees;

(3) the authority and power of the Special 
Counsel should be increased so that the Spe
cial Counsel may investigate prohibited per
sonnel practices and reprisals against Gov
ernment employees for the lawful disclosure 
of certain Information and may file com
plaints against agency officials and employees 
who engage in such conduct;

(4) the function of filling positions and 
other personnel functions in the competitive 
service and in the executive branch should

be delegated in appropriate cases to the 
agencies to expedite processing appointments 
and other personnel actions, with the control 
and oversight of this delegation being main
tained by the Office of Personnel Management 
to protect against prohibited personnel prac
tices and the use of unsound management 
practices by the agencies;

(5) a Senior Executive Service should be 
established to provide the flexibility needed 
by agencies to recruit and retain the highly 
competent and qualified managers needed to 
provide more effective management of agen
cies and their functions, and the more ex
peditious administration of the public busi
ness;

(6) in appropriate instances, pay increases 
should be based, on quality of performance 
rather than length of service;

(7) research programs and demonstration 
projects should be authorized to permit Fed- 
,personnel management concepts in con
gressional review, with new and different 
personnel management concepts in con
trolled situations to achieve more efficient* 
management of the Government’s human 
resources and greater productivity in the de
livery of service to the public; and

(8) the training program of the Govern
ment should include retraining of employees 
for positions In other agencies to avoid sep
arations during reductions in force and the 
loss to the Government of the knowledge and 
experience that these employees possess.

[From 124 Cong. Rec. H 9693 
(daily ed. Sept. 1 3 ^  1978):]
TITLE VII—FEDERAL SERVICE LABOR- 

MANAGEMENT RELATIONS 
f e d e r a l  s e r v ic e  l a b o r - m a n a g e m e n t

RELATIONS
Sec. 701. So much of subpart F of part III 

of title 5, United States Code, as precedes 
subchapter II of chapter 71 thereof is 
amended to read as follows:

“Siibpart F—Labor-Management and 
Employee Relations 

“Chapter 71—^LABOR-MANAGEMENT 
RELATIONS 

“SUBCHAPTER I—GENERAL PROVISIONS 
“Sec.
*'7101. Findings and purpose.
“7102. Employees’ rights.
“7103. Definitions; application.
“7104. Federal Labor Relations Authority. 
“7105. Powers and duties of the Authority. 
“ 7106. Management rights.
“SUBCHAPTER II—FRIGHTS AND DUTIES 

OF AGENCIES AND LABOR ORGANIZA
TIONS 

‘Sec.
‘7111. Exclusive recognition of labor organi

zations.

5 0 -9 5 2  0 - 7 9 63
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**7112. Determination of appropriate units for 
labor organization representation. 

“7113. National consultation rights.
**7114. Representation rights and duties. 
**7115. Allotments to representatives.
**7116. Unfair labor practices.
‘*7117. Duty to bargain in good faith; com

pelling need; duty to consult.
“7118. Prevention of unfair labor practices. 
*‘7119. Negotiation Impasses; Federal Service 

Impasses Panel.
“7120. Standards of conduct for labor orga

nizations.
*‘SUBCHAPTER HI—GRIEVANCES, 

APPEALS, AND REVIEW
**Sec.
“7121. Grievance procedures.
“7122. Exceptions to arbitral awards.
“7123. Judicial review; enforcement. 
**SUBCHAPTER rV—ADMINISTRATIVE AND 

OTHER PROVISIONS
**Sec.
“7131. Reporting requirements for standards 

of conduct.
*‘7132. Official time.
“7133. Subpenas.
“7134. Compilation and publication of data. 
**7135. Regiilatlons.
*‘7136. Continuation of existing laws, recog

nitions, agreements, and proce
dures.

"SUBCHAPTER I—GENERAL PROVISIONS 
“ § 7101. Findings and purpose 

**(a) The Congress finds that experience in 
both private and public emplo3rment indi
cates that the statutory protection of the 
right of employees to organize, bargain col
lectively, and participate through labor or
ganizations of their own choosing In deci
sions which affect them safeguards the pub
lic Interest and contributes to the effective 
conduct of public business. Such protection 
facilitates and encourages the amicable set
tlement of disputes between employees and 
their employers Involving conditions of em
ployment. Therefore, labor organizations and 
collective bargaining in the civil service are 
In the public interest.

**(b) It Is the purpose of this chapter to 
prescribe certain rights and obligations of 
the employees of the Federal Government 
and to establish procedures which are de
signed to meet the special requirements and 
needs of the Federal Government.
**§ 7102. Employees* rights 

*‘Each employee shall have the right to 
form, Join, or assist any labor organization, or 
to refrain from any such activity, freely and 
without fear of penalty or reprisal, and each 
employee shall be protected In the exercise 
of such right. Except as otherwise provided 
imder this chapter, such right includes the 
right—

**(1) to act for a labor organization tn the 
capacity of a representative and the right, in 
such capacity, to present the views of the 
labor organization to heads of agencies and 
other officials of the executive branch of the 
Government, the Congress, or other appro
priate authorities.

•*(2) to engage in collective bargainmg 
with respect to conditions of employment 
through representatives chosen by employees 
under this chapter, and

*'(3) to engage In other lawful activities 
for the purpose of establishing, maintain
ing, and improving conditions of employ
ment.
“ § 7103. Definitions; application.

*‘ (a) For the purpose of this chapter—
“ (1) ‘person' means an individual, labor 

organization, or agency;
“ (2) ‘employee’ means an individi^l—
“ (A) employed in an agency; or 
*‘ (B) whose employment in an agency has 

ceased because of any unfair labor practice 
under section *7116 of this title and who has 
not obtained any other re^lar and sub-

[From 124 Cong. Rec. H 9694 
(daily ed. Sept. 13, 1978);]
stantlaliy equivalent employment, as aeter- 
mlned under regulations prescribed by the 
Federal Labor Relations Authority; 
but does not Include—

“ (I) an alien or noncitizen of the I/hited 
States who occupies a position outside the 
United States;
“ (11) a member of the uniformed services; 
“ (III) a supervisor or. a management of

ficial;
“ (Iv) an officer or employee In the Foreign 

Service of the United States employed In 
the Department of State, the Agency of In
ternational Development, or the Interna
tional Conmiunication Agency;

“ (v) any person who participates in a 
strike In violation of 5 U.S.C. 7311;

“ (3) 'agency* means an Executive agency 
(including a nonappropriated fund Instru
mentality described in section 2105(c) of 
this title and the Veterans* Canteen Service, 
Veterans* Administration), the Library of 
Congress, and the Government Printing Of
fice, but does not include—

“ (A) the General Accoimting Officer;
“ (B) the Federal Bureau of Investigation; 
**(C) the Central Intelligence Agency;
“ (D) the National Security Agency;
“ (E) the Tennessee Valley Authority;
“ (F) the Federal Labor Relations Authority; or '
“ (G) the Federal' Service Impasses Panel; 
“ (4) *labor organization* means an or

ganization composed in whole or In part 
of employees, in which employees partlc^ate 
and pay dues, and which has as a purpose 
the dealing with an agency cjoncernlng 
grievances and conditions of employment, 
but does not Include—

*(A) an organization whose basic purpose 
is entirely social, fraternal, or limited to 
special Interest objectives which are only 
incidentally related to conditions of em
ployment;'

“ (B) an organization which, by Its consti
tution, bylaws, tacit agreement among its 
members, or otherwise, denies membership 
because of race, color, creed, national origin 
sex, age, preferential or nonpreferentlal clvli
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service status, political alBllatlon, mai-ltal 
status, or handlci^plng condition; or 

**(0) an organization sponsored by an 
agency; or x

“ (d) an organization which participates In 
the conduct of a strike against the Qovem- 
ment of the United States or any agency 
thereof or imposep a duty or obligation to 
conduct, assist, or participate in such a 
strike; -

"(6) *dues* means dues, fees, and assess
ments;

**(6) *Authority* means the Federal Labor 
Relations Authority described in section 7104
(a) of this title;

*‘ (7) 'Panel* means the Federal Service 
Impasses Panel described in section 7119(c) 
of this title;

**(8) 'collective bargaining agreement* 
means an agreement entered into as a result 
of collective bargaining pursuant to the pro
visions of this chapter;

*‘ (9) 'grievance* means any complaint— 
**(A) by any employee concerning any 

matter relating.to the employment of the 
employee;

“ (B) by any labor organization concern
ing any matter relating to the employment 
of any employee; or 

“ (C) by any employee, labor organization, 
or agency concerning—

“ (1) the effect or Interpretation, or a claim 
of breach, of a collective bargaining agree
ment; or

“ (11) any claimed violation, misinterpreta
tion. or misapplication of any law, rule, or 
regulation affecting conditions of employ
ment;

**(10) 'supervisor* means an individual 
employed by an agency having authority in 
the Interest of the agency to hire, direct,
assi^. promote, reward, transfer, furlough, 
layoff, recall, suspend, discipline, or remove 
employees, to adjust their grievances, or to 
effectively recommend such action, if the 
exercise of the authority is not merely rou
tine or clerical In nature but requires the 
consistent exercise of Independent judgment, 
except that, with respect to any unit which 
includes firefighters or nurses, the term 
'supervisor* includes only those individuals 
who devote a preponderance of their employ
ment time to exercising such authority;' ' 

“ (11) ‘management official’ means an in
dividual employed by an agency in a posi
tion the duties and responsibilities of which 
require or authorize the individual to for
mulate, determine, or infiuence the policies 
of the agency; "

“ (12) ‘collective bargaining* means the 
performance of the mutual obligation of the 
representative of an agency and the exclusive 
representative of employees In an appro
priate unit in the agency to meet at reason
able times and to confer, consult, and bar
gain in a good-faith effort to reach agree
ment with respect to the conditions of em
ployment affecting such employees and to 
execute, if requested by either party a

written document incorporating any collec
tive bargaining agreement reached, but the 
obligation referred to in this paragraph does 
not compel either part to agree to a pro
posal or to make a concession;

“ (13) ‘confidential employee* means an 
employee who acts in a confidential capacity 
with respect to an Individual who formulates 
or effectutes management policies in the field 
of labor-management relations;

“ (14) 'conditions of employment* means 
personnel policies, practices, and matters, 
whether established by rule, regulation, or 
otherwise, affecting working conditions, ex
cept that such term does not Include policies, 
practices, and matters—

“ (A) relating to* discrimination in em
ployment on the basis of race, color, religion, 
sex, age, national origin, or handicapping 
.condition, within an agency subject to the 
Jurisdiction of the Equal Employment Op
portunity Commission;

“ (B) relating to political activities pro
hibited imder subchapter m of chapter 73 
of this title; or
- “ (C) relating to the clarification of any 

position; or
“ (D) to the extent such matters are spe

cifically provided for by Federal statute; 
“ (15) ‘professional employee* means— 
“ (A) an employee engaged in the perform

ance of work—
“ (1) requiring knowledge of an advanced 

type in a field of science or learning custom
arily acqiiired by a prolonged course of spe
cialized Intellectual Instruction and study in 
an institution of higher learning or a hos
pital (as distinguished from knowledge ac
quired by a general academic education, or 
from an apprenticeship, or from training in 
the performance of routine mental, manual, 
mechanical, or physical activities);

“ (11) requiring the consistent exercise of 
discretion and Judgment In its performance;

“ (ill) which is predominantly Intellectual 
and varied in character (as distinguished 
from routine mental, manual, mechanical, 
or physical work); and

“ (iv) which is of such character that .the 
output produced or the result accomplished 
by such work cannot be standardized in re
lation to a given period of time; or

“ (B) an employee who has completed tfhe 
courses of specialized intellectual instruction 
and study described in subj>aragraph (A) (i) 
of this paragraph and is performing related 
work under appropriate direction or guidance 
to qualify the employee as a professional em
ployee described In subparagraph (A) of this 
paragraph;

“ (16) ‘exclusive representative* means any 
■ labor organization whidh—

“ (A) is certified as the exclusive represent-
. ative of employees in an appropriate unit 

pursuant to section 7111 of this title; or 
“ (B) was recognized by an agency immedi

ately before the effective date of this chapter 
as the exclusive representative of employees 
in an appropriate unit—

“ (1) on the basis of an election, or
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“ (11) on any basis other than an election, 
anc continues to be so recognized In accord
ance with the provisions of this chapter.

“ (17) ‘firefighter* means any employee en
gaged In the performance of work directly 
connected with the control and extinguish
ment of fires or the maintenance and use of 
firefighting apparatus and equipment; and 

“ (18) ‘United States’ means the 60 States, 
'the District of Columbia, the Commonwealtfli 
of Puerto Rico, Guam, the Virgin Islands, the 
Trust Territory of the Pacific Islands, and 
any territory or possession of the United 
States.-

“ (b) The President may issue an order ex
cluding any agency or subdivision thereof 
from coverage under this chapter If tihe 
President determines that—

“ (1) the agency or subdivision has as a 
primary function Intelligence, counterintelli
gence, investigative, or security work, and 

“ (2) the provisions of this chapter cannot 
be applied to that agency or subdivision in a 
manner consistent with national security re
quirements and considerations.
“ § 7104. Federal Labor Relations Authority 

“j(a) The Federal Labor Relations Authority 
is composed of three members, not more than
2 of whom may be adherents of the ^me 
political party. No member shall engage in 
any other business or employment or hold 
another office or position in the Government 
of the United States except as otherwise pro
vided by law.

“ (b) Members of the Authority shall be 
appointed by the President by and with the 
advice and consent of the Senate, and may 
be removed by the President only upon no
tice and hearing and only for misconduct, 
inefficiency, neglect of duty, or malfeasance 
in office. The President shall designate one 
member to serve as Chairman of the Au
thority. .

“ (c)(1) One of the original members of 
the Authority shall be appointed for a term 
of 1 year, one for a term of 3 years, and the 
Chairman for a term of 6 years. Thereafter, 
each member shall be appointed for a term 
of 5 years. j

“ (2) Notwithstanding paragraph (1) of 
this subsection, the term of any member 
shall not expire before the earlier of—

“ (A) the date on which the member’s suc
cessor takes office, or

“ (B) the last day of the Congress begin
ning after the date on which the member’s 
term of office would (but for this subpara
graph) expire.
An Individual chosen to fill a vacancy shall 
be appointed for the unexplred term of the 
member replaced.

“ (d) A vacancy in the Authority shall not 
impair the right of the remaining members 
to exercise all of the powers of the Authority.

“ (e) The Authority shall make an annual 
report to the President for transmittal to the 
Congress which shall Include information as 
to the cases it has heard and the decisions it 
has rendered.

“ (f)(1) The General Counsel of the Au

thority shall be appointed by the President, 
by and with the advice and consent of the 
Senate, for a term of 5 years. The General 
Counsel may be removed by the President 
only upon notice and hearing and only for 
misconduct, inefficiency, neglect of duty, or 
malfeasance in office.

“ (2) The General Counsel may—
“ (A) investigate alleged violations of this 

chapter,
“ (B) file and prosecute complaints under 

this chapter,
“ (C) intervene before the Authority in

[From 124 Cong. Rec. H 9695 
(dally ed. Sept. 13, 1978):]
proceedings brought under section 7118 of 
this title, and

“ (D) exercise such other powers of the Au
thority as the Authority may prescribe.

“ (3) The General Counsel shall have direct 
authority over, and responsibility for, all em
ployees in the office of General Counsel, in
cluding employees of the General Counsel in 
the regional offices of the Authority.

“ (4) If a vacancy occurs in the office of 
General Counsel, the President shall 
promptly designate an Acting General Coun
sel and shall submit a nomination for Gen
eral Counsel to the Senate within 40 days 
after the vacancy occurs, unless the Congress 
adjourns sine die before the expiration of the 
40-day period, in which case the President 
shall submit the nomination to the Senate 
not later than 10 days after the Congress 
reconvenes.
“ § 7105. Powers aad duties of the Authority 

“ (a) The Authority shall provide leader
ship in establishing policies and guidance 
relating to matters imder this chapiter, and, 
except as otherwise provided, shall be re
sponsible for carrying out the purpose of this 
chapter.

“ (b) The Authority shall adopt an official 
seal which shall be Judicially noticed.

“ (c) The principal office of the Authority 
shall be in or about the District of Columbia, 
but the Authority may meet and exercise 
any or all of its powers at any time or place. 
Except as otherwise expressly provided by 
law, the Authority may, by one or more of 
its members or by such agents as it may 

'designate, make any appropriate inquiry 
necessary to carry out its duties wherever 
persons subject to this chapter are located. 
Any member who participates in the inquiry 
shall not be disqualified from later partici
pating in a decision of the Authority in any 
case relating to the inquiry,

“ (d) The Authority shall appoint an Ex
ecutive Director and such regionai directors, 
administrative law Judges under section 3105 
of this title, and other individuals as it may 
from time to time find necessary for the 
proper performance of Its fimctions.

“ (e)(1) The Authority may delegate to 
any re^onal director its authority under this 
chapter—

“ (A) to determine whether a group of
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empioyees is an appropriate \init;
“ (B) to conduct investigations and to pro

vide for hearings;
“ (C) to determine whê ther a qviestion of 

representaticfn exists and to direct an elec
tion; and

“ (D) to conduct secret ballot elections 
and certify the results thereof.

“ (2) The Authority may delegate to any 
administrative law Judge appointed under 
subsection (d) of. this section its authority 
under section 7118 of this title to determine 
whether any person has engaged In or is 
engaging In an unfair labor practice.

•*(f) If the Authority delegates any au
thority to any regional director or adminis
trative law Judge to take any action pur
suant to subsection (e) of this section, the 
Authority may, upon application by any 
Interfesfted person filed within 60 days after 
the date of the action, review such action, 
but the review shall not, unless specifically 
ordered by the Authority, operate as a stay of 
the action. The Authority may affirm, mod
ify. or reverse any action reviewed under 
this subsection. If the Authority does not 
undertake to grant review of the action un
der this subsection within 60 days ufter the 
later of—

"(1) the date of the action; or 
**(2) the date of the filing of any applica

tion under this subsection for review of the 
action;
the action shall become the action of the 
Authority at the end of such 60-day period.

“ (g) In order to carry out its functions 
under this chapter, the Authority may— 

“ (1) hold hearinggs; and 
“ (2) administer oaths, take the testimony 

or deposition of any person iinxler oath, and 
issue subpenas as provided in section 7133 
of this title.

“ (h) The Authority shall, by regulation, 
establish s1;and<ards which shall be applied in 
determining the amoiint and circumstances 
in which reasonable attorney fees and rea
sonable costs and expenses of litigation may 
be awarded under section 7118(a) (6) (C) or 
5596(b)(1)(B) of this title in connection 
with any unfair labor practice or any griev
ance processed under a procedure negotiated 
in accordance with this chapter.

“ (1) Except as provided In section 518 of 
title 28, relating to litigation before the 
Supreme Ck>urt, attorneys designated by the 
Authority may appear for the Authority and 
represent the Authority in any civil action 
brought in connection with any function 
carried out by the Authority pursuant to 
this title or as otherwise authorized by law. 
“ § 7106. Management rights 

“ (a) Subject to subsection (b) of this 
section, nothing in this chapter shall affect 
the authority of any management official of 
any agency—

“ (1) to determine the mission, budget, 
organization, number of employees, and in
ternal security practices of the agency; and 

“ (2) in accordance with applicable laws— 
“ (A) to hire, assign, direct, layoff, and 

retain employees in the agency, or to suspend,

remove, reduce in grade or pay, or take other 
disciplinary action against such employees;

“ (B) to assign work, to make determina
tions with respect to contracting out, and 
to determine the personnel by which agency 
operations shall be conducted;

“ (C) with respect to filling positions, to 
make selections for appointments from— 

*!(1) among properly ranked and certified 
candidates for promotion; or

“ (il) any other appropriate source; and 
“ (D) to take whatever actions may be 

necessary to carry out the agency mission 
during emergencies.

“ (b) Nothing In this section shall preclude 
any agency and any labor organization from 
negotiating—

“ (1) at the election of the agency, on the 
numbers, types, and grades of employees or 
positions assigned to any organizational sub
division, work project, or tour of duty, or on 
the technology, methods, and means of per-- 
forming work;

“ (2) procedures which management offi
cials of the agency will observe in exercising 
any authority under this section; or

“ (3) appropriate arrangements for em
ployees adversely affected by the exercise of 
any authority under this section by such 
management officials.
“SUBCHAPTER H—RIGHTS AND DUTIES 

OP AGENCIES AND LABOR ORGANIZA
TIONS

“ § 7111. Exclusive recognition of labor -or
ganizations 

“ (a) Exclusive recognition shall be-ac
corded to a labor organization which has 
been selected by a majority of employees in 
an appropriate unit who participate in an 
election in conformity with the require
ments of this chapter.

“ (b) If a petition is filed with the Author
ity—

“ (1) by any person alleging—
*‘ (A) in the case of an appropriate unit for 

which there is an exclusive representative 
that 30 percent of the employees in the ap
propriate unit wish to be represented for the 
purpose of collective bargaining by an exclu
sive representative, or

“ (B) in the case of an appropriate imit for 
whicch there is an exclusive representative 
that 30 percent of the employees in the unit 
allege that the exclusive representative is 
no longer the representative of the majority 
of the employees in the unit; or

**<2) by any person seeking •ciarifTcation 
of. or an amendment to, a certification then 
in effect or a matter relating to representa
tion;
the Authority shall investigate the petition, 
and if it has reasonable cause to believe that 
a question of representation exists, it shall 
provide an opportunity for a hearing (for 
which a transcript shall be kept) after rea
sonable notice. If the Authority finds on the 
record of the hearing that a question of 
representation exists, the Authority shall, 
conduct an election on the question by 
secret ballot and shall certify the results
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thereof. An election imder this: subsection 
shall not be conducted In any appropriate 
unit or in any subdivision thereof within 
which, in the preceding 12 calendar months, 
a valid election under this subsection has 
been held.

‘̂ (c) A labor organization which—
'“ (1) has been designated by at least 10 

percent of the employees in the imlt speci
fied in any petition filed pursuant to sub
section (b) of this'section;
' **(2) has submitted a valid copy of a cur

rent or recently expired collective bargain
ing agreement for the unit; or

“ (3) has submitted other evidence that it 
is the exclusive representative of the 
employees involved;
may intervene with respect to a petition filed 
pursuant to subsection (b) of this section 
and shall be placed on the ballot of any elec
tion under such subsection (b) with respect 
to the petition.

**(d) The Authority shall determine who 
is eli^ble to vote in any election \mder thls 
section and shall establish rules governing 
any such election, which shall include rules 
allowing employees eligible to vote the oppor
tunity to choose— ,

**(1) from labor organizations on the bal
lot, that labor organization which the 
employees wish to have represent them; or 

“ (2) not to be represented by a labor 
organization.
In any election in which no choice on <the 
ballot receives a majority of the votes cast, 
a runoff election shall be conducted between 
the two choices receiving the highest num
ber of votes. A labor organization which 
receives the majority of the votes cast in an 
election shall be certified by the Authority 
as the exclusive representative.

“ (e) Any labor organization described in 
section 7103 (a) (16) (B) (ii) of this title may 
petition for an election for the determination 
of that labor organization as the exclusive 
representative of an appropriate unit.

“ (f) A labor organization seeking exclusive 
recognition shall submit to the Authority 
and the agency involved a roster of Its officers 
and representatives, a copy of Its constitu
tion and bylaws, and a statement of its 
objectives.

“ (g) Exclusive recognition shall not be 
accorded to a labor organization—

•‘(1) if the Authority determines that the 
labor organization is subject to corrupt influ
ence or influences opposed to democratic 
principles;

“ (2) in the case of a petition filed pursu
ant to subsection (b)(1)(A) of this section, 
if there is not credible evidence that at 
least 30 percent of the employees in the 
unit specified in the petition wish to be 
represented for the purpose of collective 
bargaining by the labor organization seek
ing exclusive recognition;

“ (3) if there is then in effect a lawful 
written collective bargaining agreement be
tween the agency involved/and an exclusive 
representative (other than the labor orga

nization seeking exclusive recognition) cov
ering any employees included in the unit 
specified in the petition, unless—

*̂ (A) the collective bargaining agreement 
has b^n in effect for more than 3 yearss, or 
. “ (B) the petition for exclusive recogni-
[From 124 Cong. Rec. H 9696 
(daily ed. Sept. 13, 1978):]
tion iis filed not more than 120 days and not 
less than 60 days before the expiration date 
of the collective bargaining agreement; or 

“ (4) If the Authority has, within the pre
vious 12 calendar months, conducted a 
secret ballot election for the unit described 
in any petition under this section and in 
such election a majority of the employees 
voting chose a labor organization for certifi
cation as the unit’s exclusive representative.

“ (h) Nothing in this section shall be con
strued to prohibit the waiving of hearings 
by stipulation for the purpose of a consent 
election in conformity with regulations and 
rules or decisions of the Authority.
“ §7112. Determination of appropriate units 

for labor organization representa
tion

“ (a)(1) The Authority shall determine 
the appropriateness of any unit. The Au- 
thority shall determine In ecich case whether, 
in order to Insure employees the fullest 
freedom in exercising the rights guaranteed 
under this chapter, the appropriate xmit 
should' be established on an agengy, plant, 
installation, functional* or other basis and 
shall determine any unit to be an appropri
ate unit only if the determination will insiire 
a clear and identifiable community of inter
est among the employees in the unit and 
will promote effective dealings with, and 
efficiency of the operations of, the agency, 
involved. , .

“ (b) A urdt shall not be determined to be 
appropriate under this section solely on the 
basis of the extent to which employees in 
the proposed unit have organized, nor shall 
a unit be determined to be appropriate if it 
includes—

“ (1) except as provided under section 
7136(a)(2) of this title, any management 
official or supervisor, except that, with re
spect to a unit a majority of which is com
posed of firefighters or nurses, a unit which 
includes both supervisors and employees 
may be considered appropriate;
- a confidential employee; : ' '

“ (3) an employee engaged in personnel 
work in other than a piirely clerical capacity;

“ (4) an employee engaged in administering the provisions of this chapter;
“ (5) both professional employees and other 

employees, imless a majority of the profes
sional employees vote for inclusion in the unit; : ^

“ (6) any employee engaged in intelligence, 
counter intelligence. Investigative, or secu
rity work which directly affects national sTOurity; or .. .. , .

“ (7) any employee primarily engaged in 
investigation or audit functions relating to
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the work of individuals employed by an 
agency whose duties directly affect the In
ternal security of the agency but only If the 
functions are undertaken to Insure that the 
duties are discharged honestly and with 
integrity.

**(c) Any employee who Is engaged in ad
ministering any provision of law relating to 
labor-management relations may not be rep
resented by a labor organization—

“ (1) which represents other Individuals to 
whom such provision applies; or

•‘ (2) which is affiliated directly or Indirectly 
with an organization which represents other 
individuals to whom such provision applies.

“ (d) Two or more \mlts which are in an 
agency and for which a labor organization is 
the exclusive representative may, upon peti
tion by the agency or labor organization, be 
consolidated with or without an election into 
a single larger unit if the Authority con
siders the larger unit to be appropriate. The 
Authority shall certify the labor organization 
as the exclusive representative of the new 
larger unit.

“ (e) In the case of the reorganization of 
one or more units for which, before the re
organization, a labor organization was liie 
excl\islve representative of any such unit, 
the labor organization shall continue to be' 
the exclusive representative for each such 
unit \mtil new elections are held or a period 
of 45 days has elapsed, whichever first occurs. 
“ § 7113. National consiatatlon rights

“ (a) (1) If, in connection with any agency, 
no labor organization has been accorded ex
clusive recognition on an agency basis, a 
labor organization which is the exclusive 
representative of a substantial number of the 
employees of the agency, as determined In 
accordance with criteria prescribed by the 
Authority, shall be granted national consul
tation rights by the agency. National consul
tation rights shall terminate when the labor 
organi^tion no longer meets the criteria pre
scribed by the Authority. Any issue relating 
to any labor organlzatl<m*s eligibility for, or 
continuation of, national consultation rights 
shall be subject to determination by the 
Authority.

•*(b) (1) Any labor organlzatian having 
national consultation rights in connection 
with any agency under subsection (a) of this 
section shall—

“ (A) be Informed of any substantive 
change In conditions of employment pro
posed by the Eigency, and 

“ (B) be permitted reasonable time to 
present its views and recommendations re
garding the changes.

*•(2) If any views or recommendations aare 
presented under paragraph (1) of this sub
section to an agency by any labor organiza
tion-^—

“ (A) the agency shall consider the views 
or recommendations before taking final 
action on any matter with respect to which 
the views or recommendations are presented; 
and

**(B) the agency shall provide the labor 
organization a written statement of the rea
sons for taking the final action.

**(c) Nothing in this section shall be con
strued to limit the right of any agency or 
exclusive representative to engage In collec
tive bargaining. '
'*§ 7114. Representation rights and duties 

*‘ (a )(l) A labor organization which has 
been accorded exclusive recognition is the 
exclusive representative of the employees in 
the unit It represents and Is entitled to act 
for, and negotiate collective bargaining 
agreements covering, all employees in the 
unit. An exclusive representative is responsi
ble for representing the interests of all em
ployees In the unit it represents without 
discrimination and without regard to labor 
organization membership. .

“ (2) Before any representative of an 
agency commences any investigatory inter
view of an employee in a unit concerning 
misconduct which could reasonably lead to 
suspension, reduction in grade or pay, or 
removal, the employee shall be informed of 
that employee’s right under paragraph (3) 
<B) of this subsection to be represented by 
an exclusive representative.

**(3) An exclusive representative of an 
appropriate unit in San agency shall be given 
the opportunity to be represented at—

"(A) any formal discussion between one 
or more representatives of the agency and 
one or more employees in the unit or their 
representatives concerning any grievance or 
any presonnel policy or practice or other gen
eral condition of employment; or 

**(B) anv Investiqratory interview of an 
employee in the unit by a representative of 
the agency if—

**(1) the employee reasonably believes that 
such interview may result In dJscipllnary 
action aealnst the employee; and 

"(11) the employee requests such represen
tation.
Any agency and any exclusive representa
tive of any appropriate unit in the agency, 
through appropriate representatives, shall 
meet and negotiate in good faith for the pur
pose of arriving at a collective bargaining 
agreement. The rights of an exclusive rep
resentative under the preceding provisions 
of this subsection shall not be construed to 
preclude an employee from being represented 
by an attorney or other representative, other 
than the exclusive representative, of the em
ployee’s own choosing, in any appeal action 
under procedures other thari procedures ne
gotiated pursuant to this chapter.

•*(b) The duty of an agency and an ex
clusive representative to negotiate In good 
faith under subsection (a) of this section 
shall Include the obligation—

**(1) to approach the negotiations with a 
sincere resolve to reach a collective bargain
ing agreement:

•*(2) to be represented at the negotiations 
by duly authorized representatives prepared
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to discuss and negotiate on* any conditions, 
of employment;

‘*(3) to meet at reasonable times and con
venient places as frequently as may be nec- ' 
essary, and to avoid unnecessary delays;

^ **(4) In the case of an agency, to furnish 
to the exclusive representative Involved, or 
its authorized representative, upon request 
and, to the extent not prohibited by law, 
data—

“ (A) which is normally maintained by the 
agency in the regular course of business;

**(B) which is reasonably available and 
necessary for full and proper discussion, un- 
derstanding, and negotiation of subjects 
within the scope of collective bargaining; 
and

*‘ (C) which does not constitute guidance, 
advice, counsel, or training provided for 
management officials or supervisors, relat
ing to collective bargaining; and

"(5) if agreement is reached, to execute 
on the request of any party to the negotia
tion a written document embodying the 
agreed terms, and to take such steps as are 
necessary to implement such agreement.
“ § 7115. Allotments to representatives 

“ (a) If an agency has received from an 
employee in an appropriate unit a written 
assignment which authorizes the.agency to 
deduct from the pay of the employee 
amounts for the payment of regular and 
periodic dues of the exclusive representative 
of the unit, the agency shall honor the as
signment and make an appropriate allotment 
pursuant to the assignment. Any such allot
ment shall be made at no cost to the exclu
sive representative or the employee. Except 
as provided under subsection (b) of this sec
tion, any such assignment may not be re
voked for a period of 1 year.

“ (b) An allotment under subsection (a) 
of this section for the deducatlon of dues 
with respect to any employee shall terminate 
when—

“ (1) the agreement between the agency 
and the exclusive representative involved 
ceases to be applicable to the employee; or 

“ (2) the employee is suspended or ex
pelled from membership in the exclusive rep- ' 
resentatlve.

“ (c) (1) Subject to paragraph (2) 6f this 
subsection, if a petition has been filed with 
the Authority by a labor organization alleg
ing that 10 percent of the employees In an 
appropriate imit in an agency have member
ship in the labor organization, the Authority 
shall investigate the petition to determine 
its validity. Upon certification by the Author
ity of the validity of the petition, the agency 
shall have a duty to negotiate with the labor 
organization solely concerning the deduction 
of dues of the labor organization from the 
pay of the members of the labor organization 
who are employees in the unit and who make 
a voluntary allotment for such purpose.

“ (2) (A) The provisions of paragraph (1) 
of this subsection shall not apply in the case 
of any appropriate unit for which there Is 
an exclusive representative.

“ (B) Any agreement imder paragraph** (1) 
of this subsection between a labor organiza
tion and an agency with respect to an appro
priate unit shall be null and void upon the 
certification of an exclusive repr^entatlve of 
the unit.
“ § 7116. Unfair labor practices 

“ (a) For the purpose of this chapter, it 
shall be an unfair labor practice for an 
agency—

“ (1) to interfere with, restrain, or coerce 
any employee in the exercise by the employee 
of any right under this chapter;

“ (2) to encourage or discourage member
ship In any labor organization by discrimina
tion In connection with hiring, tenure, pro
motion, or other conditions of emplojonent;

“ (3) to sponsoif, control, or otherwise assist 
any labor organization, other, than to fur
nish, upon request, customary, and routine 
services and facilities if the services and fa
cilities are also furnished on an impartial 
basis to other labor organizations having 
equivalent status;

“ j(4) to discipline or discriminate against 
an employee because the employee has filed a 
complaint, affidavit, or petition, or has given 
any information or testimony imder this 
chapter;

“ (5) to refuse to consult, confer, or nego
tiate in good faith with a labor organization 
as required by this chapter;

“ (6) to Jfail or refxise to cooperate in im
passe procedures and Impasse decisions as re
quired by this chapter;

“ (7) to prescribe any.nile or regulation 
which restricts the scope of collective bar
gaining permitted by this chapter or which 
Is in conflict with any applicable collective 
bargaining agreement; or 

*‘ (8) to otherwise fall or refuse to comply 
with any provision of this chapter. • *

“ (b) For the piu*pose of this chapter, it 
shall be an unfair labor practice for a labor 
organization—

“ (1) to interfere with, restraih, or coerce 
any employee in the exercise by the employee 
of any right under this chapter;

“ (2) to cause or attempt to cause  ̂ an 
agency to discriminate against any employee 
In. the exercise by.the employee of any right 
under this chapter;

“ (3) to coerce, discipline, fine, or attempt 
to coerce a member of the labor organization 
as pimlshment, reprisal, or for the purpose 
of hindering or Impeding the member’s work 
performance or productivity as an employee 
or the discharge of the member’s duties as 
an employee;

“ (4) to discriminate against an employee 
with regard to the terms or' conditions of 
membership in the labor organization on the 
basis of race, color, creed, national origin, 
sex, age, preferential or nohpreferentlal civil 
service status, political affiliation, marital 
status, or handicapping condition;

“ (5) to refuse to consult, confer, or nego-

[From 124 Cong. Rec. H 9697
(daily ed. Sept. 13,' 1978):]
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tiate in good faith with an agency as required 
by this chapter;

**(6) to fail car refuse to cooperate in im
passe procedures and impasse decisions as 
required by this chapter;

*‘ (7) (A) to call, or participate ln,‘ a strike, 
work stoppage, or slowdown, or picketing of 
an agency in a labor-management dispute if 
such picketing interferes with an agency’s 
operations, or

"(B) to condone any activity described in 
subparagraph (A) of this paragraph by fail
ing to take action to prevent or stop such 
activity; or

**(8)' to otherwise fall or i;efufee to comply 
with any provision of this chapter.
Nothing in paragraph (7) shall result In any 
informational picketing which does not In
terfere with an agency’s operations being 
considered as an unfair labor practice.

**(c) For the purpose of this chapter it 
shall be an unfair labor practice for an exclu
sive representative to deny membership to 
any employee in the appropriate unit repre
sented by such excl\islve repersentatlve ex
cept for fall\ire—

(1) to meet reasonable occupational 
standards uniformly required for admis
sion, or

(2) to tender dues uniformly required as 
a condition of acquiring and retaining 
membership.
This subsection does not preclude any labor 
organization from enforcing discipline in ac
cordance with procedures under its constitu
tion or bylaws to the extent consistent with 
the provisions of this chapter.

“ (d) Issues which may properly be raised 
imder— . •

“ (1) an appeals procedure prescribed by or 
pursuant to law; or _

, “ (2) any grievance procedures negotiated 
pursuant to section 7121 of this title; 
may, at the election of the aggrieved party, 
be raised either—

(A) under such appeals procedure or such 
grievance procedure, as appropriate; or

(B) if applicable, under the procedure for 
resolving complaints of unfair labor prac
tices under section 7118 of this title.
An election under the preceding sentence 
shall be made at such time and in such man
ner as the Authority shall prescribe. Any 
decision imder subparagraph (B)' of this 
subsection on any such issue shall not be 
construed to be a determination of an un
fair labor practice \mder this chapter or a 
precedent tor any such determination.
“ 5 7117. Duty to bargain In good faith; com

pelling need; duty to consult 
“ (a) (1) Subject to paragraph (2) of this 

subsection, the duty to bargain in good faith 
shall, to they extent not inconsistent with 
any Federal law or any Government-wide 
rule or regulation, extend to matters which 
are the subject to any rule or regulation only 
If the rule or regulation is not a Govem- 
ment-wide rule or regulation.

"(2) The duty to bargain in good faith 
shall, to the extent not inconsistent with 
Federal law or any Government-wide rule or 
regulation, extend to matters which are the 
subject of any agency rule or regulation re
ferred to in paragraph (3) of this subsection 
only if the Authority has determined under 
subsection (b) of this section that no com-, 
pelllng need (as determined under regula
tions pr^crlbed by the Authority) exists 
for the rule or regulation.

**(3) Paragraph (2) of this subsection ap
plies to any rule or regulation Issued by any 
agency or issued bŷ  any primary national 
subdivision of such agency, unless an exclu
sive representative represents an appropri
ate unit Including noti less than a majority 
of the employees in the issuing agency or 
primary national subdivision, as the case 
may be, to whom the rule or regulation Is 
applicable. , , ,

V(b) (1) In any case of collective bargain
ing in which an exclusive representative 
alleges that no compelling need exists for 
any- rule or regulation referred to in sub
section (a) (3) of this section which is then 
In effect and which governs any matter at 
issue in such collective bargaining, the Au
thority shall determine under paragraph (2) . 
of this subsection, in accordance with regu
lations prescribed by the Authority, whether- 
such a compelling need exists.

“ ( 2 )  For the purpose of tihs jsectlon, a 
compelling need shall be determined not to 
exist for any rule or regulation only if—

**(A) the agency, or primary national sub
division, as the case may be; which issued the 
rule or regulation informs the Authority in 
writing that a compelling need for the rule 
or regulation does not exist; or • .

“ (B) the • Authority determines, after a 
hearing under this subsection, that a com
pelling need for the rule or regulation does 
not exist.

“ (3) Any hearing under this subsection 
shall be expedited to the extent practicable 
and shall not include the General Counsel 
as a party. : ^

“ (4) The agency, or primary national sub
division, as the case may be, which Issued 
the rule or regulation shall be a necessary 
party at any hearing under this subsection.

“ (c) (1) Except in any case to which .sub
section (b) of this section applies, if any 
agency involved in collective bargaining with 
an exclusive representative alleges that the 
duty to bargain in good faith does not ex
tend to any matter, the exclusive repre
sentative may appeal the allegation to the 
Authority in accordance with the provisi- 
slons of this subsection. t-

" ( 2 )  The exclusive represeiitative may on 
or before the 15th day after the date on 
which the agency first makes the allegation 
referred to in paragraph (1) of this 
section,, institute an appeal under this sub
section by—

“ (A) filing a petition with the Authority: 
and •
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“ (B) furnishing a copy of the petition to 
the head of the agency.

“ (3) On or before *he 15th day after the 
date of the receipt b: the head of the agency 
of the copy of the petition under para
graph (2) (B) of this subsection, the agency 
shaU—

“ (A) file with the Authority a statement— 
‘̂ (1) withdrawing the allegation; or 
“ (11) setting forth In full its reasons sup

porting the allegation; and
“ (B) furnish a copy of such statement to 

the exclusive representative.
“ (4 )-On or before the 15th day after the 

date of the receipt by the exclusive repre
sentative of a copy of a statement under 
paragraph (3) (B) of this subsection, the 
exclusive representative shall file with the 
Authority its response to the statement.

“ (5) The Authority shall expedite proc
eedings under this subsection to the extent 
practicable and shall issue to the exclusive 
representative and to the agency a written 
decision on the allegation and specific rea
sons therefor at the earliest practicable date.

.“ (d) (1) a labor organization which is the 
exclusive representative of a substantial 
number of employees, determined in accor
dance with criteria prescribed by the Au
thority, shall be granted consultation rights 
by any agency with respect to any Govern- 
ment-wlde rule or regulation Issued by the 
agency effecting any substantive change In 
any condition of employment. Such consulta
tion rights shall terminate when the labor 
organization no longer meets the criteria 
prescribed by the Authority. Any issue relat
ing to a labor organization’s eligibility for, 
or continuation of, such consultation rights 
shall be subject to determination by the 
Authority. * - - ‘ -

"(2) A labor organization having consul
tation rights under paragraph (1) of this 
subsection shall—

“ (A) be Informed of any substantive 
change in conditions of employment pro
posed by the agency, and

“ (B) shall be permitted reasonable time 
to present its views and recommendations 
regarding the changes.

“ (3) If any views or recommendations are 
presented under paragraph (2) of this sub
section to an agency by any labor organiza
tion—

“ (A)' the agency shall consider the views 
or recommendations before taking final ac
tion on any matter with respect to which 
the*views or recommendations are presented; 
and

“ (B) the agency shall provide the labor 
, organization a written statement of the 
reasons for taking the final action.
“ 5 7118.'Prevention o funfair labor practices’ 

“ (a)(1) If an agency or labor organiza
tion is charged by any person with having
[From 124 Cong. Rec. H 9698 
(daily ed. Sept. 13, 1978):]

engaged in or engaging in an unfair labor, 
practice, the General Counsel shall Inves
tigate the-charge and may issue and cause 
to be served upon the agency or labor orga
nization a complaint. In any case in which 
the .General Counsel does not issue a com
plaint because the charge falls to state an 
unfair labor practice, the General Counsel 
shall provide the person making the charge 
a written statement of the reasons for not 
Issuing a complaint.

“ (2) Any complaint under paragraph (1) 
of this subsection shall contain a notice—  
‘ “ (A) of the charge;

“ (B) that a hearing will be held before 
the Authority (or any member thereof or 
before an individual employed by the Au
thority and designated for such purpose); 
and -

“ (C) of the time and place fixed for the 
hearing.

“ (3) The labor organization or agency in
volved shall have the right to file an answer 
to the original and any amended complaint 

'■and 'to appear in person or otherwise and 
give testimony at the-time and place ^ed  
in the complaint for the hearing. ^

“ (4) (A) Except as provided in subpara
graph (B) of this paragraph, no complaint 
shall be issued based on ahy alleged unfair 
labor practice which occurred more than 6 
months before the filing of the charge with- 
the Authority.

“ (B) If the General Counsel determines 
that the person filing any charge was pre
vented'from filing the charge during the 6- 
month period referred to in subparagraph 
( A) of this paragraph by reason of—
' “ (1) any failure of the gency or labor or

ganization against ^ ic h  the charge is made 
to perform a duty owed to the person, or 

V(ll) any concealment which prevented 
discovery of the alleged unfair labor prac
tice during the 6-month period, 
the General Counsel may issue a complaint 
based on the charge If the charge was filed, 
during the 6-month period beginning on the 
day of the discovery by the person of the 
alleged unfair labor px^tlce. ' ' '

“ (5) The Authority (or any member there
of or any individual employed by the Author
ity and designated for such purpose) shall 
conduct a hearing oh the complaint not 
earlier than 5 days atfter the date on which 
the complaint is served. In the discretion of 
the Individual or Individuals conducting the 
hearing, any person involved may be allowed 
to intervenje in the -hearing and to present 
testimony. Any such hearing shall, to the ex
tent practicable, be conducted in accordance 
with the provisions of subchapter II of chap
ter 5 of this title, except that the parties shall 
not be bounded by nil^s of evidence, whether 
statutory, common,law, or adopted by a 
court. A transcript shall be kept of the hear
ing. After such a hearing the Author!^, In 
its discretion, may upon notice receive fur
ther efvidence or hear argument.

“ (6) . If the Authority (or any member 
thereof or any ^dividual. employed by the 
Authority and designated for such purpose)
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determines after any hearing on a complaint ‘ 
under paragraph (6) of this subsection that 
the preponderance of the evidence received 
demonstrates that the agency-er labor orga
nization named In the complaint has en
gaged In or Is engaging In an unfair labor 
practice, then the Individual or tndivid-uals 
conducting the hearing shall state in wrl’tlng 
their findings of fact and shall issue and 
cause to be served on the agency or labor 
organization an order—

“ (A) to cease and desist from any such un
fair. labor practice in which the -agency or 
labor organization Is engaged;

**(B) directing that a collective bargaining 
agreement be amended and that the amend
ments be given retroactive effect; ^

**(C) requiring dn award of reasonable at
torney fees;

**(D) requiring reinstatement of an em
ployee with baciipay in accordance with sec
tion 5596 of this title; or 

“ (E) including any combination of the 
actions described in subparagraphs (A)* 
through (D) of this paragraph or such other 
action as will carry out the purpose of this 
chapter.
If any such order requires reinstatement of 
an employee with backpay, backpay may be 
required of the agency (as provided in sec
tion 5596 of this title) or of the labor orga
nization, as the case may be, which is found 
to have engaged in the unfair labor practice 
involved.

“ (7) If the individual or individuals con
ducting the hearing determine that the pre
ponderance of the evidence received falls to 
demonstrate that the agency or labor organi
zation named in the complaint has engaged 
in or is engaging in an imfair labor prac
tice, the Individual or individuals shall state 
in writing their findings of fact and shall 
issue an order dismissing the complaint. ' 

" (b) In connection with any matter before 
the Authority in any proceeding imder this 
section, the Authority may request from the 
Director of the Office of Personnel Manage
ment an opinion concerning the proper in
terpretation of rules, regulations, or other 
policy directives issued by the Office of Per
sonnel Management. Any interpretation iin- 
der the preceding sentence shall be advisory 
in nature and shall hot be binding on the 
Authority. >■
“ §7119. Negotiation impasses; Federal Serv

ice Im pa^s Panel 
**(a) The Federal Mediation and Concilia

tion SeWice shall provide services and assist
ance to agencies and exclusive representatives 
in the resolution of negotiation impasses. The 
Service shall determine imder what circum
stances'and in what manner it shall pro
vide services and assistance.

“ (b) If voluntary arrangements, including 
the services of the Federal Mediation and 
Conciliation Service or any other third-party 
mediation, fail to resolve a negotiation im-

'*(1) either party may request the Federal

Service Xmpasses Panel to consider the mat
ter, or 1 ' *

**(2) the parties may agree to adopt a pro- 
oediire for binding arbitration of the nego
tiation impasse, but only if the procedure 
is approved by the Panel.

**(c) (1) The Federal Service Impasses Pan
el is an entity within the Authority, the 
function of which is to provide assistance 
In resolving negotiation impasses between 
agencies and exclusive representatives.

“ (2) The. Panel shall be composed of * a 
Chairman and at least six other members, 
who shall be appointed by the President, 
solely on the basis of fitness to perform the 
duties and functions Involved, from.among 
Individuals who are familiar with Govern
ment operations and knowledgeable In labor- 
management relations,

**(3) Of the original members of the Panel,
2 members shall be appointed for a term of
1 year, 2 members shall be appointed for a 
term of 8 years, and the Chairman and the 
remaining members shall be appointed for 
a term of,' 5 years. Thereafter each member 
shall be appointed for a term of 5 years, 
except that an individual chosen to fill a 
vacancy shall be appointed for the unexplred 
term of the member replaced. Any member 
of the Panel may be removed by the 
President. •

**(4) The Panel may appoint an Execu- 
.tive Director and any other individuals it 
may from time to time find necessary for 
the proper performance of its duties. Each 
member of the Panel who is not an employee 
(as defined in section 2105 of this title) is 
entitled to pay at a rate equal to the daily 
equivalent of the maximum annual rate of
basic pay then currently paid under the 
General Schedule for each day he Is en
gaged in the performance of official business 
of the Panel, including travel time, and ‘is 
entitled to travel expenses as provided under 
section 5703 of this title.

“ (5) (A) The Panel or its designee shall 
promptly investigate any impasse presented 
to it under subsection (b) of this section. 
The Panel shall consider the impasse and 
shall either—

“ (1) recommend to the parties procedur.es 
for the resolution of the Impasse; or

“ (ii) assist the parties in resolving thrpugh 
whatever methods and procedures, including. 
factfinding and recommendations. It may 
consider appropriate to accomplish the pur
pose of this section. .

“ (B) If. the parties do not arrive at a 
settlement after assistance by the Panel 
under subparagraph (A) of this paragraph, 
the Panel may—

“ (i) hold hearings;
' “ (11) administer oaths, take the testimony 
or deposition of any person under oath, and ' 
issue subpenas as provided in section 7133 
of this title; and 

“ (ill) take whatever action is necessary 
and not inconsistent with this chapter.to 
resolve the impasse.
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“ (C) Notice of any final,action of the 
Panel under this section shall be promptly 
served upon the parties, and the action shall 
be blnding  ̂on such parties during the term 
of the agreement, unless the parties agree 
otherwise.
“ § 7120. Standards of conduct for labor 

organizations 
**(a) A labor organization representing or 

seeking to represent employees pursuant to 
this chapter shall adc^t, maintain, and en
force gov^ lng requirements containing ex
plicit and detailed provisions to which it 
shall subscribe, which include provisions 
for—

“ (1) the maintenance of democratic pro
cedures and practices, including—

“ (A) provisions for periodic elections to be 
conducted subject to recognized safeguards, 
and <

“ (B) provisions defining and securing tho 
right of individual members to—

“ (1) participate in the affairs of the labor 
organization,

*‘ (U) fair and equal treatment under-the 
governing rules otf the organization, and 

“ (ill) fair processiin disciplinary proceed
ings; •

“ (2) the prohibition of business or finan
cial interests on the part ot labor organiza
tion officers and agents which conflict with 
their duty to the organization and its mem
bers; and

“ (3) the maintenance of fiscal integrity In 
the conduct of the affairs of the labor or
ganization, including provisions for ac
counting and financial controls and regu
lar financial reports or summaries to be 
made available to its memebers.

“ (b) This chapter does not authorize par
ticipation In the management of a labor 
.organization or acting as a representative 
of a labor organization by a management 
official or a supervisor, except as specifically 
provided in this chapter, or by an employee 
if the participation or activity would result 
in a conflict or apparent conflict of Interest 
or would otherwise be incompatible with 
law or with the official duties of the em
ployee.

“StJBCHAPTER III—ORIEVANCES 
“ § 7121. Grievance procedures 

“ (a) Any collective bargaining agreement 
shall provide procedures for the settlement 
of grievances, including questions of arbi
trability. Any employee who has a grievance 
and who is covered by a collective bargaining 
agreement may elect to have the grievance

[From 124 Cong. Rec. H 9699 
(dally ed. Sept. 13, 1978):]

processed under a procedure negotiated in 
accordance with this chapter.

“ (b) Any negotiated grievance procedure 
referred to in subsection (a) of this section 
shall—

“ (1) be fair and simple,
“ (2) provide for expeditious processing, 

and
“ (3) include procedures that— *
“ (A) assure an exclusive representative the 

right. In its own behalf or on behalf of any 
employee in the unit represented by the 
exclusive representative, to present and 
process grievances;

“ (B) assure such an employee the right to 
present a grievance on the employee’s own 
behalf, and assure the exclusive representa
tive the right to be present during the 
grievance proceeding; and

“ (C) provide that any grievance not satis
factorily settled under the negotiated 
grievance procedure shall be subject to 
binding arbitration which may be invoked 
by either the exclusive representative or the 
agency.

“ (c) Any party to a collective bargaining 
agreement aggrieved by the failure, neglect, 
or refusal of the other party to proceed to 
arbitration pursuant to the negotiated 
grievance procedure provided in the agree
ment may file a petition in the appropriate 
United States district court requesting an 
order directing that arbitration proceed pur
suant to the procedures provided therefor in 
the agreement. The court shall hear the 
matter without Jury, expedite the hearing to 
the maximum extent practicable, and issue 
any order it determines appropriate.
« “ (d) The preceding subsections of this 
section shall not apply with respect to any 
grievance concerning—

“ (1) any claimed violation of subchapter 
in  of chapter 73 of this title (relating to 
prohibited political activities);

' “ (2) retirement, life Insurance, or health 
insurance;

“ (3) a suspension or removal under sec
tion 7532 of this title;

“ (4) any examination, certification, or ap
pointment; or

“ (5) the classification of any position 
which does not result in the reduction In 
grade or pay of an employee.

“ (e) The processing of a grievance under 
a procedure negotiated under this chapter 
shall not limit the right of an aggrieved em
ployee to request the Equal Emplo3rment 
Opportunity Commission to review a final- 
decision under the procedure—

“ (1) pursuant to section 3 of Reorganiza
tion Plan Numbered 1 of 1978; or

“ (2) where applicable, in such manner ŝ 
shall otherwise be prescribed, by regulation 
by the  ̂ Equal Emplojnnent Opportunity 
Commission.
“ § 7122. Exceptions to arbitral ^wards

“ (a) Either party to arbitration under this 
chapter may file with the Authority an eî - 
ception to any arbitrator’s award pursuai t̂ 
to the arbitration. If upon review the Au
thority finds that the award is deficient 
because ,

“ (1) it is contrary to any law, rule, or 
regulation; ^
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“ (2) It was obtained by corruption, fraud, 
or other misconduct;

“ (3) the arbitrator exercised partiality in 
making tke award; or 

“ (4) the arbitrator exQeeded powers 
granted to the arbitrator; 
the Authority may take such action and 
make such recommendations concerning the 
award as it considers necessary, consistent 
with appllcabl,e laws, rules, or regulations.

“ (b) If no exception to an arbitrator’s 
award is filed under subsection (a) of this 
section during the 60-day period beginning 
on the date of such award, the award shall 
be final and binding. An agency shall take 
the actions required by an arbitrator’s final 
award. The award may include the payment 
of backpay (as provided In section 5596 of 
this title).
“ § 7123. Judicial review; enforcement 

“ (a) Any person aggrieved by a filial order 
of the Authority \mder—

“ (1) section 7118 of this title (involving 
an unfair labor practice);

“ (2) section 7122 of this title (Involving 
an award by an arbitrator); or 

“ (3) section 7112 of this title (Involving 
an appropriate imit determination), 
may, during the 60-day period beginning on 
the date on which the order was Issued, in
stitute an action for Judicial review of the 
Authority’s order in the United States court 
of appeals in the circuit in which the person 
resides or transacts business or in the United 
States Court of Appeals for ttie District of 
Columbia. ‘

*‘ (b) The Authority may petition any Ap
propriate United States court of appeals for 
the enforcement of any order of the Au
thority and for appropriate temporary relief 
or restraining order.

"(c) Upon the filing of a petition under 
subsection (a) of this section for Judicial 
review or under subsection (b) of this sec
tion for enforcement, the Authority shall file 
in the court the record in the proceedings, as 
provided in section 2112 of title 28. Upon the 
filing of the petition, the court shall cause, 
notice thereof to be served to the parties 
involved, and thereupon shall have Jurisdic
tion of the proceeding and of the question 
determined therein and may grant any tem
porary relief (including a ' temporary re
straining order) it considers Just and proper, 
and may make and enter a decree affirming 
and enforcing, modifying and enforcing as 
so modified, or setting aside in whole or in 
part the order of the Authority. The filing of 
a petition xmder subsection (a) or (b) of this 
section shall not operate as a stay of the 
Authority’s order unless the court specifi
cally orders the stay. Review of the Author
ity’s order shall be on the record in accord
ance with section 706 of this title. No 
objection that has not been urged before the 
Authority, or its designee, shall be consid
ered by the court, \mless the' failure or ne
glect to urge the objection is excused because 
of extraordinary circumstances. The findings

of the Authority with respect to questions of 
fact, If supported by substantial evidence on 
the record considered as a whole, shall be 
conclusive. If any person applies to the court 
for leave to adduce additional evidence and 
shows to the satisfaction of the court that 
the additional evidence Is material and that 
there were reasonable grounds for the failure 
to adduce the evidence in the hearing before 
the Authority, or its designee, the court 
may order the additional evidence to be taken 
before the Authority, or Its designee, and to 
be made a part of the record. The Authority 
may modify its findings as to the facts, or 
make new findings by reason of additional 
evidence so taken and filed. The Authority 
shall file its modified or new findings, which, 
with respect to questions of fact, if supported 
by substantial evidence on the record con
sidered as a whole, shall be conclusive. The 
Authority shall file its recommendations, if 
any, for the modification or setting aside of 
its original order. Upon the filing of the 
record with the court, the Jurisdiction of the 
court shall be exclusive and its Judgment 
and decree shall be final, except that the 
Judgment and decree shall be subject to re
view by the Supreme Court of the Upited 
States upon writ of certiorari or certification 
as provided in section 1254 of title 28. ~ 

“ (d) The Authority may, upon issuance of 
a complaint as provided in section 7118 of 
this title charging that any person has en
gaged in or is engaging in an unfair labor 
practice, petition any United States district 
court within any district in which the unfair 
labor practice in question is alleged to have
occurred or in which such i>erson resides or 
transacts business for appropriate temporary 
relief or restraining order. Upon the filing* 
of the petition, the court shsai cause notice 
thereof to be served upon the person, and 
thereupon shall have Jurisdiction to grant 
any temporary relief (including a temporary 
.order) it considers Just and proper. 
'“SUBCHAPTER IV—ADMINISTRATIVE AND 

OTHER PROVISIONS 
“ § 7131. Reporting requirements for stand

ards of conduct 
“The provisions of subchapter III of chap

ter 11'O f  title 29 shall,be applicable to labor 
organizations which have been or are seek
ing to be certified as exclusive representa
tives under this chapter, and to . the orga
nizations' officers, agents, shop stewards, 
other representatives, and members to the 
extent to which the provisions would be ap
plicable if the agency were an employer un
der section 402 of title 29. In addition to the 
authority conferred on him under section 
438 of title 29, the Secretary of Labor shall 
prescribe regulations, with the ^itten con
currence of the Authority, providing for 
simplified reports for any such labor orga
nization. The Secretary of Labor may revoke 
the provision' for simplified reports of any 
such labor organization if the Secretary de
termines, after any investigation the Secre
tary considers proper and after reasonable
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notice and opportunity for a hearing, that 
the purpose of this chapter and of chapter
11 of title 29 would be served thereby.
“ § 7132. Official time 

“ (a) Any employee representing an exclu
sive representative  ̂in the negotiation of a 
collective bargaining agreement tmder this 
chapter ^all be authorized official time for 
such purposes, including attendance at im
passe proceeding, during the time the em
ployee otherwise would be in a duty status. 
The number of employees for whom official 
time is authorized under this subsection 
shall not exceed the number of individuals 
designated as representing the agency for̂  
such purposes. * ' .

“ (b) Any activities performed by any em
ployee relating to the internal business of 
a, labor organization (including the solicita
tion of membership, elections of labor orga
nization officials, and collection of dues) 
gfhall be performed during the time the em
ployee is in a nonduty status.
' “ (c) Except as provided in subsection (a) 
of this section, the Authority. shall deter
mine whether any employee participating 
for, or on behalf of, a labor organization in 
any phase of proceedings before the Author
ity shall be authorized official time for such 
purpose during the time the employee other
wise would be in a duty status.

“ (d) Except as provided in the precedJjig 
subsections of this section—

“ (1) any employee representing an exclu
sive representative, or 

“ (2) in connection with any other matter 
covered by this chapter, any employee in an 
appropriate -unit represented by an exclu
sive representative,
shall be granted official time in any amount 
the agency and the exclusive representative 
involved agree to be reasonable, necessai/y, 
and in the public interest.
“ §7133. Subpenas 

“ (a) Any member of the Authority, the 
General Counsel, or the Panel, any admin
istrative law Judge appointed by the Author
ity under section 3105 of this title, and any 
employee of the Authority designated by the 
Authority may—

“ (1) issue subpenas requiring the attend
ance and testimony of witnesses and the pro
duction of documentary or other evidence 
from any place in the United States; and 

“ (2) administer oaths, take or order the 
taking of depositions, order responses to writ-

[From 124 Cong. Rec. H 9700 
(daily ed. Sept. 13, i978):]

ten interrogatories, examine witnesses, and 
receive evidence. *

“ (b) In the case of contumacy or falluj^ to 
obey a subpena issued under subsection (a)
(1) of this section, the United States district 
court for the Judicial district in which the 
person to whom the subpena is addressed re
sides or is served may issue an order requir

ing such person to appear at any designated 
place to testify or to produce documentary or 
other evidence. Any fail\ire to obey the order 
of the court may be punished by the court as 
a contempt thereof.

“ (c) Witnesses (whether appearing volun
tarily OP under subpena) shall be paid the 
same fee and mileage allowances which are 
paid subpenaed witnesses in the courts of the 
United States. ,
“ § 7134. Compilation and publication of data 

“ (a) The Authority shall maintain a file of 
its proceedings and copie§ of all available 
agreements and arbitration decisions, and 
shall publish the texts of its decisions and 
the actions taken by the Panel under section 
7J19 of this title.

“ (b) All ^es niaintained under subsection
(a) of this section shall be open to” inspection 
and reproduction in accordance with the pro-̂  
visions of sections 552 and 652a of this title. 
“ §7136. Regulations *

“The Authority, the Federal Mediation and 
Conciliatibn Service, and the Panel shall each 
prescribe rules and regulations' to carry out 
the provisions of this chapter applicable to 
each of them, respectively. The provisions ^f 
subchapter II of chapter 6 of this tile shall 
be €43plicable to the issuance, revision, or re
peal of any such rule or regulation. r 
“ §7136. Continuation of existing laws, rec

ognitions, agreements, and proce- 
dures  ̂ - '

“ (a) Nothing contained in this chapter 
shall preclude— •

“ (1) the renewal or cpntinuation of an ex
clusive recognition, certification of an exr 
elusive representative, or a lawful agreement 
4}etween an agency and an exclusive repre
sentative of its employees, which is entered 
into before the effective date of this chap-r 
ter; or

“ (2) the renewal, continuation, or initial 
according of recognition for units of man
agement officials or supervisors represented 
by labor organizations which historically or 
traditionally represent man?igement offi
cials or supervisors In private industry and 
which hold exclusive recognition for units of 
such officials or supervlBors ’ in any agency 
on the effective date of this chapter.

“ (b) Policies, regulations, and procedures 
established under and decisions Issued under 
Executive Orders 11491, 11616̂  11636, 11787, 
and 11838, or under any other Executive or- 
der, as in effect on the effective date of this 
chapter, shall remain in full force and effect 
until revised or revoked by the President, or 
unless superseded by specific provisions of 
this chapter or by regulations or decisions 
Issued pursuant to this chapter.” .
BACKPAY I N  CASE OF U N FAIR LABOR PRACTICIS 

' , AND GRIEVANCES
' S e c . 702. Section 5696(b) of title 5, United 

States Code, is amended to read as follows: 
“ (b) An employee of an agency who, on 

the basis of a timely appeal or an adminis
trative determination (including a decision 
relating to an unfair labor practice or a
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grievance) is found by appropriate authority 
under applicable .law, rule, regulation, or col
lective bargaining agreement, to have been 
affected by an unjustified or unwarranted 
personnel action which has resulted in the 
withdrawal 'or reduction of all or a part of 
the pay, allowances, or differentials of the 
employee—
. “ (1) is entitled, on correction of the per
sonnel action, to receive for the period for 
which the personnel action was in effect— 

**(A) an amount equal to all or any part 
of the pay, allowances, or differentials, as 
applicable, which the employee normally 
would have earned or received during the 
period if the personnel action had not oc
curred, plus 5 percent, less any amounts 
earned by the. employee through other em
ployment during that period; and 

“ (B) reasonable attorney fees and reason
able coste and expenses of litigation related 
to the personnel action which, with respect 
to any decision relating to an unfair labor 
practice or a grievance processed under a 
procedure negotiated in accordance with 
chapter 71 of this title, shall be awarded in 
accordance with standards established under 
section 7105(h) of this title; and

“ (2) for all purposes, is deemed to have 
perlbrmed service for the agency during that 
period, except that—

“ (A) annual leave restored under this 
paragraph which is in excess of the maximum 
leave accumulation permitted by law sh ^  be 
credited to a separate leave account for the 
employee and shall be available for use by 
the employee within the time limits' pre
scribed by regulations of the Office of Person
nel Management, and

“ (B) annual leave credited under subpara
graph (A)' of this paragraph but unused and 
still available, to the emplbyee under regula
tions prescribed by the Office shall be in- 
'cluded in the lump-sum payment under sec
tion 5551 or 5552(1) of this title but may not 
be retained to the credit of the employee 
under section 5552(2) of this title.
For the purpose ot this subsection, ‘griev
ance’ and ‘collective bargaining agreement* 
have the meaning set ftorth in section 7103 
of this title, ‘unfair labor practice* means an. 
unfair labor practice described in section 
7116 of this title, and ‘personnel action’ in
cludes the omission or failure to take an 
action or confer a benefit.”.

TECHNICAL AND CO N FO RM IN G  AM EN D M E N TS
Sec. 703. (a) Subchapter n  of chapter 71 

of title 5, United States Oode, is amended—
(1) by redesignating sections 7151 (as 

amended by section 312 of this Act), 7152, 
7153, and 7154 as sections 7201, 7202, 7203, 
and 7204, respectively;

(2f) by striking out the subchapter heading 
and Inserting in lieu thereof the following: 

“Chapter 72—ANTIDISCRIMINATION;
RIGHT TO PETITION CONGRESS 

“SUBCHAPTER I—ANTIDISCRIMINATION
- . IN EMPLOYMENT

“Sec.
“7201. Antidiscrimination policy; minority 

recruitment program.
“ 7202. Marital status.
“7203. Handicapping condition. /
”7204. Other prohibltibns.

“SUBCHAPTER H—EMPLOYEES’ RIGHT 
TO PETITION CONGRESS 

“7211. Employees’ right to petition Con
gress.” ;

and
(3) by adding at the end thereof the fol

lowing new subchapter:
“SUBCHAPTER II—EMPLOYEES’ RIGHT 

TO PETITION CONGRESS 
“ §7211. Employees’ right to petition Congress

“The right of employees, individually or 
collectively, to petition Congress or a Member 
of Congress, or to furnish information to 
either House of Congress, or to a committw 
or member thereof, may not be interferred 
with or denied.” .

(b) The anal3rsls for part III of title 5, 
United States Code, is amended by striking 
out—

“Subpart P—Employee Relations-
“71. Policies.______________________ 7101”
and inserting in lieu thereof

•'Subpart P—^Labor-Management and 
Employee Relations

“71. Labor-Management Relations__7101
“72. Antidiscrimination; Right to

Petition Congress__________  7201”.
(2) Section 3302(2) of title 5, United 

States Code, is amended by striking out “and 
7154” and inserting In lieu thereof “and 
7204”.

(c) (1) Section 2105 (c) (1) of title 5, United 
States Code, is amended by striking out 
“7152, 7153” and inserting in lieu thereof 
“7202, 7203”.

(3) Section 4540(c), 7212(a), and 9540(c) 
of title 10, United States Code, are each 
amended by striking out “7154 of title 5” and 
inserting in lieu thereof “7204 of title 5”.

(4) Section 410(b)(1) of title 39, United 
States Code, is amended by striking out 
“chapters 71, employee policies) ” and Insert
ing in lieu thereof the following: “chapters 
72 (antidiscrimination; right to ' petition 
Congress)

(5) Section 1002(g) of title 39, United 
States Code, is amended by striking, out “sec
tion 7102 of title 5” and inserting In lieu 
thereof “section 7211 of title 5’*.
. (d) Section 5315 of title 5, United States 
Code, is amended by adding at the end 
thereof, the following clause:

“ (124) Chairman, Federal Labor Relations 
Authority.”.

(e) Section'5316 of such title is amended 
by adding at the end thereof the following 
clause:

“ (145) Members, Federal Labor Relations 
Authority (2), and its General Counsel.”.
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M ISCELLANEOUS PROVISIONS
Sec. 704. (a) Except as provided in sub

section (b) of tbis section, the amendments 
made by this title shall take effect on the 
first day of the first calendar month begin
ning more than 90 days after the date of the 
enactment of this title.

(c) Sections 7104, 7105, and 7136 of title 
5, United States Ckxie. as added by section 
701 of this title, shall take effect on the date 
of the enactment of this title.

(c) The regulation required under section 
7105(h) of this title shall be prescribed and 
made effective by the Authority not later 
than. 90 days after the date of the enactment 
of this Act.

(d) (1) The wages, terms, and conditions 
of employment, and other employment bene
fits with respect to Government prevailing 
rate employees to whom section 9(b) of Pub
lic Law 92-392 applies shall be negotiated 
in accordance with prevailing rates and prac
tices without regard to any provision of—

(A) chapter 71 of title 5, United States 
Code (as amended by this title) i

(B) chapters 51, 53, and 55 of title 5, 
United States .Code; or

(C) any other law, rule, regulation, de
cision, or order relating to rate of pay or 
pay practices with respect to Federal em
ployees.

(2) No provision of chapter 71 of title 5, 
United States Code (as amended by this 
'title), shall be considered to Umit—

(A) any rights or remedies of employees 
referred to in paragraph (1) of this subsec
tion under any other provision of law or 
before any court or other tribunal; or

(B) any benefits otherwise available to 
such employees under any other provision 
of law.

TITLE Vin—GRADE AND PAY 
RETENTION 

g r a d e  a n d  p a y  r e t e n t i o n

“ (B) under procedures p r e s c r i b e d  by the 
Office of Personnel Management, any reduc- 
tlon-in-force action.

“ (b) For purposes of any appeal proce
dures (other than those described In sub
section (a) of this section) —

“ (1) any action which is the basis of an 
individual’s entitlement to benefits under 
this subchapter, and

"(2) any termination of any such bene
fits under this subchapter, 
shall not be treated as appealable under such 
appeals procedures.” .

[From 124 Cong. Rec. H 9701 
(daily ed. Sept. 13, 1978):]

“ § 5367. Appeals
“ (a)(1) In the case of the termination of 

any benefits available to an employee under 
this subchapter on the grounds such em
ployee declined a reasonable offer of a posi
tion the grade or pay of which was equal to 
or greater than his retained grade or pay, 
such termination may be appealed to the 
Office of Personnel Management under pro
cedures prescribed by the Office.

“ (2) Nothing in this subchapter shall be 
construed to affect the right of any employee 
to appeal— .

“ (A) under section 5112(b) or 5346(c) of 
this title or otherwise, any reclassification 
of a position; or

[From 124 Cong. Rec. H 9702 
(daily ed. Sept. 13, 1978):]

SAVINGS PROVISIONS 
S e c . 902. (a) Except as otherwise provided 

in this Act, all executive orders, rules, and 
regulations affecting the Federal service shall 
continue in effect, according to their terms, 
until modified, terminated, superseded, or 
repealed by the President, the Office of Per
sonnel Management, the Merit Systems Pro
tection Board, the Equal Employment Op
portunity Commission, or the Federal Labor 
Relations Authority with respect to matters 
within their respective Jurisdictions.

(b) No provision of this Act shall affect 
any administrative proceedings pending at 
the time such provision takes effect. Orders 
shall be issued in such proceedings and ap
peals shall be taken therefrom as If this Act 
had not been enacted.
. (c) No suit, action, or other proceeding 

lawfully commenced by or against the Di
rector of the Office of Personnel Management 
or the members of the Merit Systems Protec
tion Board, or officers or employees thereof, 
in their official capacity or in relation to the 
discharge of their official duties, as in effect 
immediately before the effective date of this 
Act, shall abate by reason of the enactment 
of this Act. Determinations with respect to 
any such suit, action, or other proceeding 
shall be made as if this Act had not been 
enacted.-

[From 124 Cong. Rec. H 9703 
(daily ed. Sept. 13, 1978):]

The motion was agreed to.
The Senate bill was ordered to be read 

a third time, and was read the third time 
and passed.

The title was amended so as to read: 
‘‘A bill to reform the civil service laws, 

and for other purposes.”
A motion to reconsider was laid on 

the table.
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an d  C la y , Mrs. S gh roed er , Mrs. S p e l l 
man, and Messrs. D e rw in sk i, R o u s s e lo t , 
a n d  T a y lo r .  ’ ,

AP P O IN TM E N ’r  OP CONTEREES

Mr. UDALL. Mr. Speaker, I ask unan
imous consent that the House insist on 
its amendment to the Senate bill (S. 240) 
to reform the civil service laws, and 
for other purposes, and request a con
ference with the Senate theron.

The SPEAKER. Is there objection to 
the request of the gentleman from [From X24 Cong. 
Arizona? / j j i jMr. LEACH. Mr. Speaker, reserving C aaiiy ed .
the right to object, one of the amend- __
ments that overwhelmingly passed the 
House involved a cap on Federal em
ployment. I consider this extremely Im
portant because it .represents the only 
reflection in this bill of an attempt to 
deal with the size and scope of Govern
ment. Unfortunately there is no pro
vision relating to this issue in the Senate 
bill nor any great sympathy for this 
amendment on behalf of the adminis
tration.

Accordingly. I have a motion to in
struct the conferees on this issue, but 
would prefer not to to forth with this 
motion if the gentlemtn from Arizona 
can assure me that he will do his best 
to insist that the House position on this 
issue is upheld in conference. :

Mr. XJDALL. Mr. Speaker, will the gen
tleman yield?

Mr. LEACH. I yield to the gentleman 
from Arizona. ' v .

Mr. UDALL. I thank the gentleman 
for yielding. I will be happy to give the 
genUeman those assurances. 1 said in the 
debate that !  believe we ought to have a 
cap on Federal employment. My object- 
tion to the gentleman’s amendment was 
that we had not had adequate study, 
that the administration had not had an 
opportunity to tell us what an appro
priate number might be. So speaking for 
myself I will go to the conference with
out any intention of simply capitulating 
to the S&a&te, but with the purpose of 
seeing if we cannot find some modifica
tion of the gentleman's language that 
would carry out the purpose that he w^ 
striving to achieve . in offering . his 
amendment.

Mr. LEACH. With those assurances, 
and with deep respect for the leadership 
of the gentleman from Arizona, I with
draw my reservation of objection.
"The SPEAKER.'Is there objection to 

the request of the~̂ gentleman from Ari
zona? The Chair hears none, and ap
points the following, conferees: Messrs.
N ix, Udall, Hanley, Ford o f  M ich igan ,

Rec. E 
Sept. 23,

5200
1978):]

TRIBUTE TO CONGRESSMAN 
MO UDALL'S LEADERSHIP

HON. WILLIAM LEHMAN
OF FLORIDA

IN THE HOUSE OP REPRESENTATIVES
Friday, September 22, t978

• Mr. LEHMAN. Mr. Speaker, as a 
member of the Post Office and Civil 
Service Committee, it was my privilege 
to foUow the genuinely unselfserving 
legislative leadership of Congressman 
Mo U d a ll as he guided the civil service 
reform bill to final passage.

This was a delicate and often agoniz
ing process. Mo U d a ll used his consider, 
able prestige and imique legislative skills 
to work through and aroimd the road
blocks of special interest and pressure 
groups to produce legislation that will 
benefit the common good.

The following is an article from the 
Washington Post of September 20. It 
describes in greater detail the many ob
stacles met and overcome by Mo U d a ll 
as he led the battle for civil service re
form.

U d a l l ' s  D e l k Ja t e  C o a l i t i o n  P u s h e d  
T h r o u g h  C i v i l  S e r v i c e  B i l l  

(By Kathy Sawyer)
In the double glow of television lights and 

victory last Wednesday, Just after the House 
bad given overwhelming approval to Presi
dent Carter’s landmark civil service overhaul 
legislation. Rep. Morris K. Udall spoke briefly 
on the phone with the President at Camp 
David.

As the lanky Arizonan listened, his face 
crinkled in a tired smile. The President had 
Ba&d “something about who might bave been 
elected president in 1976,** Udall said later.

It was Carter's acknowledgement of the 
Irony that the man who had made tills 
widely heralded triumph possible was his 
former adversary in the *76 campaign, who 
had only reluctantly bowed to the presi
dent’s personal request last spring that be

5 0 -9 5 2  0 79 6*4
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take charge of this bill, a top domestic prior
ity for Carter.

If Udall had declined that dubious honor, 
parties on all sides agree, the Civil Service 
Keform Act of 1978 would now be In the 
dusty grave so many had predicted for it all 
along. Instead it is in the hands of House- 
Senate conferees, meeting today and next 
week to resolve the conflicts between the 
two versions, before what is expected to be 
smooth final passage.

**The single most important factor in that 
bill’s success lias been Mo Udall's unbeliev
able integrity, and the fact that he kept 
on pushing,” said one lobyist, siunming up 
the sentiments expresed by many.

Udall had himself tckken up interest in 
the Isue of government reform. Also, more 
importantly, the Arizonan was viewed as the 
only member of the Post Office and Civil 
Service Committee, which had Jurisdiction 
over the bill, who could serve as a trusted 
mediator among the disparate elements that 
had threatened to sink the bill.

Udall Is credited, amoiig other things, 
with putting together, through arduous ne
gotiation, tihe crucial cwnpromlse on a 
labor-management section of the bill—the 
issue that more than any other had threat
ened to kill the bill.

The ‘^unsung hero” in this saga, Udall 
said, is Bep. William Ford (D-Mlch.) who 
played a “qtiiet but critically important 
role” in that particular struggle.

It was Ford, a staunch supporter of labor, 
who fought from the beginning against a 
labor package, favored by the administra
tion, that would satisfy the Republicans but 
would divide Democrats and would have the 
administration “running over” the federal 
employee unions, Udall said.

It was Ford’s eventual approval of a 
compromise on the scope of bargalnlhg to 
be given federal employee unions, plus his 
efforts to persuade other labor supporters to 
Join him, that led to what Udall. termed 
“ that remarkable spectacle” last week of 
conservative Republicans, led by Rep. John 
Erlenbom (R-IU.), and liberal Democrats, 
led by Ford and Rep. William Clay (D-Mo.), 
Joining In a 380-to-0 Hoiise approval of the 
labor package.

“ The bill would have sunk if Ford and Clay 
and organized labor had decided to go after 
it,” Udall said. “As it is, they (labor) are 
coming out with substantial gains.*'

Ford called his feat “nothing fancy. It*s 
the way the system is supposed to work 
around here.”

He criticized the administration for some 
early mlsjudgments, such as not consulting 
proi>erly with unions and their allies, bait
ing federal workers by emphasizing the need 
to “get rid of incompetents, and the like. He 
said he foresaw a resulting backlash **which 
would make it difficult for members to sup
port the bill, especially Democrats.”

“We urged that the new powers the bill 
would give to managers be balanced off with 
fair play for employees,” he said. “But it took 
some time to convince the administration

that we were sf̂ rious, and not Just trying to 
spoU the president bUl.”

Some other sources on the committee still 
griunble about “btimbling *̂ and a lack of 
poUtical savvy in White House dealings with 
them. Last spring, for instance. Just as Car
ter was gearing up to woo the committee on 
this bill, a top administration official went 
campaigning for the opponent of the com
mittee chairman. Robert N.C. Nix, who.was 
subsequently defeated.

Even Udall, who has praised administration 
efforts, this week went so far as to say “there 
was a certain naivete in the beginning’* on 
the part of the Carter team.

However, he said that Civil Service •Com
mission Chairman Alan K. Campbell “is ex
tremely bright and learned quickly.” Camp
bell has led a White House task force in 
pushing the president’s plan on all fronts, 
including a massive nationwide public rela
tions effort.

“I was naive,” Campbell said yesterday, 
“but I got over it.”

In the area of labor-management Issues, 
he said the administration’s early recom
mendations were the result of an intense dis
pute within the administration on how much 
to give the unions. This left the Carter 
forces “little room for bargaining and ma
neuvering.”

As the bill progressed through one crisis 
after another, Udall said, the president kept 
in close touch with him. “But he also told 
me ‘you’re the quarterback* and gave me 
rather compelte authority” to make de
cisions, including some not so pleasing to 
the administration.

For example, with time running short on 
the congressional calendar Udal made a 
“battlefield decision not to fight an amend
ment offered in committee by Rep. Gladys 
Noon Spellman (D-Md.) that had been vig
orously opposed by the administration. The 
amendment limited Carter’s new Senior Ex
ecutive Service, a key part erf his plan, to an 
initial experimental phase before it can ex
pand throughout the government. That 
change is one of the major differences to be 
reconciled in conference.

It was partly because of what Udall called 
the “vicious crosscurrents in the committee” 
that he resisted the president’s xirging last 
spring that he become the bill’s shepherd. Not 
only was he busy with major projects of his 
own, but he had “considerable doubts at the 
time that we could pull it off at all,” Udall said this week.

But the persldent had appealed “to my 
patriotism and my friendship,” Udall said. 
‘*I’m an old Hubert Humphrey Democrat—< 
a sucker for that kind of appeal.” #
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[From 124 Cong. Rec. H 11624
(daily ed. Oct. 5, 1978):]

CONFERENCE REPORT ON S. 2640, 
CIVIL SERVICE REFORM AC?T OP 
197B
Mr. UDAIiL submitted the following 

conference report and statement on the 
Senate bill (S. 2640) to reform the clvU 
service laws:
C o n f e r e n c e  R e p o b t  (H. R e p t . No. 95-1272) 

Tile oommlttee of confereiitco cm the dis
agreeing votes ot the two Houses on the 
amendments of the House to the bill 
(S. 2640) to reform the civil servloe laws, 
having met. after full and free conference, 
have agreed to recommend and do recom
mend to their respective Houses as follows: 

That the Senate recede from its disagree
ment to the amendment of the House to 
the text of the bm and agree to the same 
with an amendment as follows:

In lieu of the matter proposed to be *in> 
serted by the House amendment, insert the 
following:

SH O RT x r iL E
S e c t i o n  1. This Act may be cited as the 

••Civil Service Reform Act of 1978’*.
TABLE OP CONTENTS 

S e c .  2 . Table of contents is as follows;

ference report on the Senate bill (S. 
2640) to reform the civil service law.

The SPEAKER. Is there objection to 
the request of the gentleman from Ari
zona?

Mr. BAUMAN. Mr. Speaker, reserving 
the right to object, I wonder if there la 
any objection to that request on the mi
nority side.

Mr. UDALL. Mr. Speaker, I can teU the 
gentleman that I cleared it with the mi
nority leader, the gentleman from Ari
zona (Mr. Rhodes) , the goitleman from 
Illinois (Mr. Derwinski) and the gen
tleman’s floor leader, the gentleman frcmi 
California (Mr. Rousselot) .

Mr. ASHBROOK. Mr. Speaker, on that 
basis I object.

The SPEAKER. Objection is heard.

[From 124 Cong. Rec. H 11820 
(daily ed. Oct. 6, 1978):]

* * * * * * * * *  * * * * * 
[For conference provisions 
of the bill (as modified 
by S. Con. Res. 110), see 
pages 1-117 above. For 
the Joint Explanatory 
Statement of Managers, 
see pages 793-828 above.]

[From 124 Cong. Rec. H 11668 
(daily ed. Oct. 5, 1978):]

REQUEST TO MAKE IN ORDER ON 
TOMORROW CONSIDERATION OP 
CONFERENCE REPORT ON S. 2640, 
CIVIL SERVICE REFORM ACT OP 
1978
Mr. UDALL. Mr. Speaker, I ask unan

imous consent that it be in order to take 
up on Friday. October 6, 1978, the con

CONFERENCE REPORT ON S. 2640,
CIVIL SERVICE REFORM ACT OF
1978
Mr. UDALL. Mr. Speaker, I call up the 

conference report on the Senate bill 
(S. 2640) to,reform the civil service laws.

The Clerk read the title of the Senate 
bill.

(For conference report and statement, 
see proceedings of the House of October 5, 
1978.)

[From 124 Cong. Rec. H 11821 
(daily ed. Oct. 6, 1978):]

(Mr. UDALL asked and was given- 
permission to revise and extend his 
remarks.)

The SPEAKER pro tempore. The gen
tleman from Arizona (Mr. Udall) will be 
recognized for 30 mlfiutes, and the gen
tleman from Illinois (Mr. Derwinski) 
will be recognized for 30 minutes.

The Chair recognizes the gentleman 
from Arizona (Mr. Udall) .

GENERAL LEAVE

Mr. UDALL. Mr. Speaker, I ask unani
mous consent that all Members may have 
5 legislative days in which to revise and 
extend their remarks on the subject of 
the conference report on the Senate bill 
S. 2640, Civil Service Reform Act of 1978.
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The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from Arizona?

There was no objection.
Mr. UDALL. Mr. Speaker, this bill 

passed the .House several weeks ago by 
a large vote. We had five or six long 
sessions with the Senate. Basically we 
have brought back a bill that I think 
the Members of the House can approve. 
Most of the House provisions with regard 
to title VII, which was the most conten
tious matter before the conference, were 
resolved in favor of the position of the 
House.

The Senior Executive Service which 
was another key part of the bill, was 
maintained, in large part, in accordance 
with the position of the House, although 
we did modify the so-called Spellman 
amendment in order to meet objections 
by thi5 Senate conferees.

All in all, I think this is a good con
ference report. I strongly recommend it 
to the House.

I reserve the balance of my time.
(Mr. ROUSSELOT asked and was 

given permission to revise and extend his 
remarks.)

Mr. ROUSSELOT. Mr. Speaker, I 
think that most Members on this side of 
the aisle were satisfied with the con
ference report.

I rise in support of the civil service 
reform conference report. My colleagues 
will recall that the House version of S. 
2640 passed this body on September 13 
by a vote of 385 yeas to 10 nays. I can 
assure those who voted against the bill 
at that time that the House-Senate con
ferees have produced a better bill than 
the one they earlier opposed. I can also 
assure those who voted for the bill that 
the House position was protected in most 
instances. Congressman U d a ll, acting 
as chairman of the conference commit
tee, performed his duties in a fair, rea
sonable manner to provide the fullest 
opportunity for debate and compromise 
on the various points of difference be
tween the two bills.

Briefly, the Civil Service Reform Act 
of 1978—

* * * * * * * * * * * * * *
Codifies to a large degree, the Federal 

labor-management program previously 
opera^ under an Executive order; 
* * * * * * * * * * * * * *

Mr. Speaker, I urge the adoption of 
the conference report to accompany S. 
2640, the Civil Service Reform Act of 
1978. ____

[From 124 Cong. Rec. H 11825 
(daily ed. Oct. 6, 1978):]

• Mr. LEHMAN. Mr. Speaker, I rise in 
strong support of the conference repgrt 
on the Civil Service Reform Act of 1978.

Mr. Speaker, a major criticism leveled 
against the civil service system dealt with 
employees rights. The press in particular 
was quick to pick up on employees who 
apparently abused the rules by prolong
ing a transfer, demotion, or dismissal. 
This will no longer be possible, however. 
Instead of the “preponderance of evi
dence rule” a manager iiow will only have 
to prove by “substantial evidence” that 
the employee is performing unsatisfac
torily and therefore should be dismissed. 
The new standard adopted by the con
ferees will enhance a manager's author
ity to remove incompetent and inefficient 
workers within a reasonably shorter 
length of time.

As a counterbalance to these new pro
cedures the conference report contains 
stronger measures to allow Federal work
ers to organize, join, and oontribute to a 
union. Presently, labor-management re
lations are governed by an Executive 
order issued during the Kennedy admin
istration. During this 16-year period the 
unions have acted responsibly on behalf 
of their members. As a result employee 
unions have earned the statutory recog
nition and protection provided under 
this bill.

Mr. Speaker, this is a good bill. It 
represents the collective efforts of many 
people. It has balanced the needs of the 
Federal employee to feel secure from po
litical and personal reprisals against the 
public’s expectations for an honest, 
hard-working, and efficient civil service 
system. I intend to support this bill and 
encourage my colleagues to do the 
same.#
• Mr. TAYLOR. Mr. Speaker, although I 
have mixed emotions about some of the 
“reforms” we are about to enact, I sup
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port the civil service conference report 
because I have reached the conclusion 
that Congress ought to give our current 
president some new tools with which to 
better manage the Federal Government’s 
vast bureaucracy.

Whether President Carter’s adminis
tration uses these new tools properly, or 
injects partisan politics into the top 
levels of Government and endangers the 
impartial administration of our laws, re
mains to be seen.

As a confe!ree who signed the report,
I want to note that from the taxpayer’s 
point of view, the measure has been sub
stantially improved in conference with 
the Senate. It is better than the version 
of H.R. 11280 which the House passed, 
and it is certainly a far cry from the 
bill that was reported by the Post Oflace 
and Civil Service Committee.

There are several areas where the con
ference report improves the House- 
passed bill, by moving closer to language 
contained in the Senate version. There 
are also areas where the effect of some 
House provisions have been limited. In 
addition, amendments offered by our col
leagues from Georgia (Mr. Levitas) and 
from Iowa (Mr. Leach) are retained. 

* * * * * * * * * * * * * *  

In the area of Federal labor-manage- 
ment relations, .the conference report is

system. It takes the first step toward a 
goal of reforming the civil service into a 
system where merit will be rewarded and 
incompetence unprotected.

But this bill, which is being labeled as 
a major domestic victory for President 
Carter, is not the final step in that effort 
of reform.

It will be up to future Congresses to 
assure the American people that the Civil 
Service Reform Act of 1978 was worth all 
the effort. It will be up to future Con
gresses to maintain vigilant oversight 
over the new Office of Personnel Man
agement, and over the new Merit Sys
tems Protection Board, and over the new 
Federal Labor Relations Authority.

Mr. Speaker, I yield back the balance 
of my time.#

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥
Mr. UDALL. Mr. Speaker, I move the 

previous question on the conference re
port.

The previous question was ordered.
The SPEAKER pro tempore. The ques

tion is on the conference report.
The question was taken; and the 

Speaker pro tempore announced that the 
ayes appeared to have it. '

Mr. HARRIS. Mr. Speaker, i  object 
to the vote on the ground that a quorum 
is not present and make the point of or
der that a quorum is not present.

[From 124 Cong. Rec. H 11826 [From 124 Cong. Rec. H 11827 
(daily ed. Oct. 6, 1978):] (daily ed. Oct. 6, 1978):]

closer to the Senate bill in several major 
areas, and as a result, does not go too far 
beyond the current Executive order.

There is no doubt in my mind that the 
conference report will increase to some 
degree the role of Federal employee 
unions in dealing with Government man
agers, and there are provisions that I 
personally would rather see left out.

However, the conference report does 
guarantee that each employee will have 
the freedom of choice to join or not to 
join a union; and the statement of man
agers specifically mentions that nothing 
in the conference report authorizes, or 
is intended to authorize, the negotiation 
of an agency shop or imion shop. 
* * * * * * * * * * * * * *  

Mr. Speaker, this legislation makes 
major changes in our Federal personnel

The SPEAKER pro tempore. Evidently 
a quorum is not present.

The Sergeant at Arms will notify ab
sent Members.

The vote was taken by electronic de
vice, and there were—yeas 365, nays 8, 
not Voting 59, as follows:

Abdnor 
Addabbo 
Akaka 
Ambro 
Anderson, 

Calif. 
Anderson, ni. 
Andrews, N.C. 
Andrews,

N. Dak. 
Annunzio 
Applegate 
Archer 
Ashbrook 
Ashley 
Aspin

[Ron No. 887] 
YEAS—365 

Downey 
Drinan 
Duncan, Oreg. 
Duncan, Tenn. 
Early 
Eckhardt 
Edgar
Edwards, Ala. 
Edwards, Calif. 
Edwards, Okla. 
Eilberg 
Emery 
English 
Erlenborn 
Ertel
Evans, Colo.

Kelly
Kemp
Keys
KUdee
Kindness
Kostmayer
Krebs
LaFalceLagomarsino
Latta
Le Fante
Leach
Lederer
Lehman
LentLevitas
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A uC oin
Bad ham
Bafalls
Baldus
Barnard
Baucus
Bauman
Beard. R.I.
Beard, Tenn.
Beilenson
Benjamin
Bennett
BevillBiaggi
Bingham
Blanchard
Blouin
Boggs
Boland
Bolling
Bonior
Bonker
Bowen
Brademas
BreauxBrinkley
Brodhead
Brooks
Broomfield
Brown, Calif.
Brown, Mich.
Brown, Ohio
Buchanan
Burgener
Burke, Fla.
Burke, Mass.
Burleson, Tex.
Burlison, Mo.
Burton, John
Burton, PhUlip
Butler
Byron
Carr
Carter
Cavanaugh
Cederberg
Chisholm
Clausen,

Don H. 
Clawson, Del 
Clay Coleman 
Collins, Tex. 
Conable 
Conte Corcoran 
Corman 
Cornell Cornwell 
Coughlin 
Cunningham 
D’Amours 
Daniel, Dan 
Daniel. R. W. 
Danielson 
de la Garza 
Delaney 
Dellums 
Dent 
Derrick 
Derwinski 
Devine 
Dickinson DingeU 
Dodd 
Doman

Kvans, Del.
Evans, Gha.
Evans, Ind.
Fary
Pascell
Fenwick
Findley
Fish
Fisher
Fithian
Flippo
Flood
Florio
Flynt
Foley
Ford, Mich.
Ford, Tenn.
Forsythe
Fountain
Fowler
Fraser
Frenzel
Frey
Fuqua
Garcia
Gaydos
Gephardt
Gibbons
Gilman
GinnGlickman
Goldwater
Goodling
Gore
GradisonGrassley
GreenGudger
Guyer
HallHamilton 
Hammer- 

schmidt 
Hanley Hannaford 
Hansen 
Harkin 
Harsha 
Hawkins 
Heckler 
Hefner 
Heftel Hightower 
Holland 
Holtzman 
Horton 
Howard 
Hubbard 
Huckaby 
Hughes 
Hyde 
Ichord 
Ireland 
Jacobs 
Jeffords 
Jenkins 
Jenrette 
Johnson, Calif. 
Johnson, Colo. 
Jones, N.C. 
Jones, Okla. 
Jones, Tenn. 
Jordan Kasten 
Kastenmeler 
SAzen

Livingston 
Lloyd, Calif. 
Lloyd, Tenn. 
Long, La.
Long, Md.
Lott 
Luken 
Lundine 
McClory 
McCloskey McCormack 
McDade McDonald 
McFall 
McHugh 
McKinney 
Madigan 
Maguire 
Mahon 
Mann 
Markey 
Marks Marlenee 
Marriott 
Mathis 
Mattox 
Mazzoli 
Meeds 
Metcalfe 
Meyner 
Michel Mikulski 
Milford 
Miller, Calif. 
Miller, Ohio 
Mineta 
Minish 
Mitchell. Md. 
Mitchell, N.Y. 
Moakley 
Moffett 
Mollohan 
Montgomery 
Moore Moorhead, 

Calif. Moorhead, Pa. 
Mottl
Murphy, N.Y.
Murphy, Pa.
Murtha
Myers, John
Myers, Michael
Natcher
Neal
Nedzl
Nichols
Nix
Nolan
Nowak
O’BrienDakar
Oberstar
ObeyOttinger
PattenPatterson
PattisonPease
Pepper
Perkins
Pickle
PikePoage
Preflsler
Prayer

Price Shuster Vanik
Pritchard Sikes Vento
Pursell Simon Volkmer
Quayle Skubltz Waggonner
Quillen Slack Walgren
Rangel Smith, Iowa Walker
Regula Smith, Nebr. Wampler
Reuss Snyder Watkins
Richmond Solarz Waxman
Rinaldo Spence Welss
Roberts St Germain Whalen
Robinson Stangeland White
Roe Stanton Whitley
Rogers Stark Whitten
Roncalio Steed WUson, Bob
Rooney Steiger Wilson, Tex.
Rose Stockman Winn
Rostenkowski Stokes Wlrth
Rousselot Stratton Wolff
Roybal Studds Wright
Runnels Stump Wydler
Russo Symms Wylie
Ryan Taylor Yates
Santini Thornton Yatron
Satterfield Traxler Young, Alaska
Sawyer Treen Young, Fla.
Scheuer Trlble Young, Mo.
Schroeder Tucker Young, Tex.
Schulze UdaU Zablockl
Sebellus Ullman Zeferetti
Selberting Van DeerlinSharp Vander Jagt

NAYS—8
Davis Holt Steers
Gonzalez Myers, Gary WUson, C. H.
Harris Spellman

• NOT VOTING—59
Alexander Gammage Rhodes
Ammerman Gialmo Risenlioover
Armstrong
BedellBreckinridge
BroyhUl
Burke, Calif.
Caputo
Carney ^Chappell
Cleveland
Cochran
Cohen
Collins, HI.
Conyers
Cotter
CraneDicks
Diggs
Flowers

Hagedorn
Harrington
Hillis
Hollenbeck
Krueger
Leggett
Lujan
McEwen
McKay
Martin
Mikva
Moss
Murphy, Dl.
Panetta
Pettis
Quie
Rahall
Railsback

Rodlno
Rosenthal
Rudd
Ruppe
Sarasln
ShipleySisk
Skelton
Staggers
Teague
Thompson
Thone
Tsongas
WalshWeaver
Whitehurst
Wiggins

The Clerk announced the following 
pairs:

Mr. Ammerman with Mr. Broyhlll.
Mrs. Burke of California with Mr. Caputo. 
Mr. Cotter with McEwen.
Mr. Flowers with Mr. Quie.
Mr. Murphy of Illinois with Mr. Sarasln.
Mr. Leggett with Mr. Thone.
Mr. Mikva with Mr. Walsh.
Mr. Harrington with Mr. Wiggins.
Mr. Moss with Mr. Cohen.
Mr. Shipley with Mr. Martin.
Mr. Rodlno with Mr. Railsback.
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Mr. Tsongas with Mr. Crane.
Mr. Gialmo with Mr. Rudd.
Mr. Krueger with Mr. Lujan.
Mr. Staggers vith Mr. Ruppe.
Mr. Teague with Mr. Whitehurst.
Mr. Thompson with Mr. Cleveland.
Mr. Weaver with Mr. Cochran of Missis

sippi.
Mr. Skelton with Mr. Hagodorn.
Mr. McKay with Mrs. Pettis.
Mr. Diggs with Mr. HlllU.
Mr. Dicks with Mr. Hollenbeck.
Mrs. Collins of Illinois with Mr. Bedell.
Mr. Conyers with Mr. Alexander.
Mr. Chappell with Mr. Carney.
Mr. Gummage with Mr. Panetta.
Mr. Sisk with Mr. Rahall.
Mr. Rosenthal with Mr. Breckinridge.
Mr. Rlsenhoover with Mr. Rhodes.
80  the conference report was agreed 

to.
The result of the vote was announced 

as above recorded.
M O T IO N  OFFERED BY M R . TJDALL

Mr. XJDALL. Mr. Speaker, I offer a 
motion.

The Clerk read as follows:
Mr. U d a l l  moves that the House recede 

from its amendment to the title of the bill 
S. 2640.

The motion was agreed to.
A motion to reconsider was laid on 

the table.

[For S. Con Res. 110, 
see pages 611-619 above.]

[From 1^4 Cong. Rec. H 12256 
(daily ed. Oct. 11, 1978):]

The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from Arizona?

There was no objection.
The Senate concurrent resolution was 

concurred in.
A motion to reconsider was laid on the 

. table.

[From 124 Cong. Rec. 13605 
(daily ed. Oct. 14, 1978);]

[From 124 Cong. Rec. H 12255 
(daily ed. Oct. 11, 1978):]

DIRECTING THE SECRETARY OP 
THE SENATE TO MAKE CORREC
TIONS IN ENROLLMENT OP S. 2640
Mr. UDALL. Mr. Speaker, I ask unan

imous consent to take from the Speak
er’s table the Senate concurrent resolu
tion (S. Con. Res. 110) directing the 
Secretary of the Senate to make correc
tions in the enrollment of S. 2640, and 
ask for its immediate consideration.

The Clerk read the title of the Sen
ate concurrent resolution.

Tiie Clerk read the Senate concurrent 
resolution, as follows:

s. CoN. R es . 110 
Resolved hy the Senate {the House of 

Representatives concuTring) , That in the en
rollment of the bill (S. 2640), to reform the 
civil service laws, the Secretary of the Senate 
shall make the following corrections: 

* * * * * * * * * * * * * *

STATEMENT OF MR. FORD OF MICH
IGAN ON CIVIL SERVICE REFORM
ACT OP 1978
(Mr. FORD of Michigan asked and 

was given permission to address the 
House for 1 minute and to revise ^nd 
extend his remarks and include extrane
ous matter.)

Mr. FORD of Michigan. Mr. Speaker, 
yesterday, I was present with the other 
managers on S. 2640, the Civil Service 
Reform Act of 1978, as the President 
signed the legislation into law. The legis
lation is important and marks a signifi
cant accomplishment of the 95th Con
gress. The conferees on S. 2640 had our 
final meeting on October 3, and the con
ference report and statement of mana
gers were completed on October 4 for 
Senate floor action later that day. Waiv
ing the 3-day rule, the House completed 
action on the bill on October 6. Unfor
tunately, the complexity of the legisla
tion and the understandable end-of-ses
sion rush to secure passage this Congress 
forced the conference documents to be 
less helpful than normal in elaborating 
the underlying intention of the managers 
on specific issues of the bill.

As a conferee on S. 2640, as a major 
participant in the fashioning of the 
House language on title VII, and as a 
long-time sponsor of collective-bargain
ing legislation for Federal employees, I 
would like to discuss some of the par
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ticular featu ’es of the bill signed by the 
President yesterday.

The approaches taken by the two 
Houses of Congress toward the labor- 
management program could not have 
been more divergent. As is made clear 
by the report of the Committee on Gov
ernmental Affairs, the Senate adopted 
the position that title VII should simply 
codify the existing practices and deci
sions of the current program under Ex
ecutive Order 11491, Senate Report No. 
95-989, at pages 99 to 114.

The House on the other hand, rejected 
the stifling experience under the order 
and its administrative entities and de
creed a new beginning, free from the 
mistakes of the past, for labor-manage- 
ment relations in the Federal sector. The 
House approach to title VII is reflected 
in the substitute amendment worked out 
by Mr. Udall, the administration, Mr. 
Clay, and others especially interested in 
the title, and myself. During the House 
debate on September 13, Mr. Clay and I 
■articulated at great length the under
standings embodied in and the intentions 
behind the Udall compromise. We did so 
in order that no one might claim surprise 
over the scope and approach implicit in 
the substitute language. During the de
bate on title VII, my colleague from Ari
zona noted that the House was ‘‘going 
to do something historic and far reach
ing and important for the country ♦ • •” 
After full debate, and after rejecting an 
alternative substitute embodying the 
Senate’s approach, the Udall substitute 
was adopted by the House, 381 to 0.

I am pleased to report to my colleagues 
that the conference report adopted by 
both Houses late last week contains al
most intact the House provisions on title 
VII as outlined in the September 13 de
bate. During the conference, there were 
moments when it seemed that agreement 
between the conflicting views on title VII 
threatened to destroy the entire bill. But 
under the statesmanship of the chair
man of the conference committee, Mr. 
Udall of Arizona, mutual understanding 
was obtained. I share with Mr. Clay of 
Missouri, with whom I have had the priv
ilege of working shoulder-to-shoulder for 
collective bargaining legislation for the 
last several Congresses, some of his 
doubts about the precise tack taken in 
this legislation. But everyone owes Mr. 
Clay a debt of gratitude for his steadfast 
commitment and enormous contribution 
he has made on behalf of the ordinary 
worker who happens to be a Federal em

ployee. I would alco like to acknowledge 
the important contributions made by Mr. 
SoLARz of New York throughout consid
eration of the bill by the House.

The House conferees were able, after 
meetings even longer than normal, to 
persuade the Senate that the new begin
ning for Federal labor relations man
dated by the House bill was necessary, 
justified, and fully appropriate. Event
ually, the conference committee shared 
the House acknowledgement that this 
new labor-management program with 
expanded rights for employees and their 
representatives was an essential response 
to the expansion of management pre
rogatives in other titles of the bill. Even 
where changes were accepted by the 
House conferees, these changes also em
body the basic House approach outlined 
on September 13.

Section 7101 establishes the basic pol
icy of the Government on labor-manage
ment relations and representation by in
cluding the congressional finding- that 
labor organizations and collective bar
gaining serve the public interest. This 
section also includes general Ian quaere 
about “governmental eflSciency'' placed 
here rather than as a separate manage
ment right to maintain the efficiency of 
Government operations. The statement 
of managers makes clear that agencies 
may exercise their "‘lawful prerogatives 
concerning the efficiency of the Govern
ment,’’ but under title VII as revised 
by the conference committee, one of the 
agencies’ lawful prerogatives is no longer 
the right to declare a bargaining pro
posal nonnegotiable because it is barred 
by the management right to maintain 
efficiency. The conference committee, by 
removing one barrier to effective collec
tive bargaining, increases the likelihood 
that the Government’s efficiency will be 
enhanced. It is the intention of the con
ference committee that agencies and em
ployee representatives should spend their 
efforts resolving mutual problems and 
improving performance instead of liti
gating over barriers to negotiation.

Section 7103(a)(3) includes the U-
[From 124 Cong. Rec. H 13606 
(daily ed. Oct. 14, 1978):]

brary of Congress and the Government 
Printing Office among the agencies sub
ject title vn . Although these two 
agencies were not covered under the Kx- 
ecutive order, each has had a labor-man-
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agement program patterned after the the Library of Congress, because the 
order. In each Instance, however, the Library Is not subject to the Equal 
chief management official retained final IBmpIoyment Opportunity Commission 
review authority over the program be- (EEOC). Instead, the Librarian has fl- 
cause of certain statutory anomalies. The nal administrative review authority in 
temptations inherent in giving one side civil rights matters Involving the U- 
of the bargaining table ultimate author- brary.
ity proved irresistable and led the con- The committee participants In the 
ference committee tQ adopt the House drafting of the Udall substitute dls- 
provision placing both agencies under cussed at length this situaUon and.the 
titte VII. It is our expectation that these fact that virtually the only force push- 
agencies wm now negotiate M ly with mg for genuine equal opportunity for all 
their certified representatives to achieve employees has been the labor organiza- 
a rapid and orderly transition to the tions, especially the union to the Con- 
complete enjoyment of those employee 
rights that led us to include them, espe
cially the right to participate in a labor* 
relations program that is genuinely bi
lateral, especially providing for third- 
party resolution of all negotiability 
disputes.

Because the Library is not subject to 
many personnel regiilations applying to 
most other Federal agencies, the scope of 
collective bargaming at the Library has 
been significantly greater than that en
joyed by those other agencies under the 
Executive order. It Is our firm intention 
that the Library will bargain, througli 
impasse if necessary, over all conditions 
of employment except to the precise ex
tent that the conditions are subject to 
specific requirements imposed on the Li
brary by an outside agency that leaves 
the Library without authority to agree to 
a bargaining proposal.

The conference considered and re
jected language aimed at narrowing the 
scope of bargaining from that previous
ly existing at the Library. We noted 
that in over 2 years of collective bargain
ing, the Library has never asserted a 
compelling interest for any of its in
ternal regulations.

In section 7103(a) (14) the conference 
committee expanded the scc^  of bar
gaining by removing an exception to 
the definition of “conditions of employ
ment.” As reported by the Committte on 
Post Office and Civil Service, conditions 
of employment did not include “policies, 
practices, and matters— r̂dating to dis
crimination in employment . . Hie 
discussion drafts of the Udall substitute 
continued this limitation on the scope of 
o(^ective bargaining.

During final negotiations over the 
TJdall compromise, the language was 
changed to make clear that this prohi-

gresslonal Research Service. Although 
removing the Librarian’s final review 
authority under 42 U.S.C. sec 2000e-16 
was beyond the scope of the discussion, 
the drafters of the Udall compromise de
termined that the work of the Library 
unions in this important area should 
not be impeded. Hence, the language was 
changed in the Udall substitute as finally 
presented and adopted by the House.

In view of the efforts of the Library 
and other Federal sector unions to elim
inate discrimination in employment, the 
conferees decided to remove the exclu
sion of discrimination matters from the 
definition of conditions of employment. 
The effect of the conferees’ actions must 
be stated ~»recisely.

The Equal Employment Opportunity 
Act of 1972, Public Law 92-261, codified 
at 42 U.S.C. sec. 2000e-16, requires that 
each Federal agency maintain an affirm
ative program of equal opportunity for 
all employees. Our examination of the 
act led to the conclusion that the act 
mandates a program of benefits for Fed
eral employees. As such, the precise con
tours and contents of affirmative action 
and equal opportunity plans and pro
grams is currently a mandatory subject 
of collective bargaining where employees 
have selected an exclusive representa
tive. In order to avoid interference with 
EEOC*s enforcement authority, the 
House originally precluded these nego
tiations in agencies subject to the Com
mission's jurisdiction.

The conferees, however, decided that 
imder the new labor relations program. 
Federal sector unions should shoulder 
their full obligation to help achieve 
equality of employment opportunity in 
their agencies. It is the intention of the 
conferees that the removal of the dis
crimination exclusion would obligate

bition against negotiations Involving dls- both agencies and imions to bargain fully 
criminatory practices did not apply to over the contents, procedures, and effects
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of affirmative action and equal opportu
nity plans and programs regardless of 
the management rights clause. Manage
ment enjoys no retained rights to con
tinue discriminatory employment prac
tices—or their effects—or to thwart 
genuine equal employment opportunity 
for all employees. Moreover, the primary 
adverse effect of a less-than-satisfactory 
equal opportunity program is the con
tinuation of discrimination or its impact.

It should be stressed that the authority 
to bargain in this area is the authority 
to increase and advance, not hinder or 
delay, equal employment opportimity for 
all employees. Moreover, in agencies sub
ject to EEOC’s jurisdiction, negotiations 
and agreements on equal opportunity 
plans and programs must be consistent 
with EEOC requirements.

Sections 7103(a)(9), 7121(a)(1), and 
7121(d) also provide for union involve
ment in discrimination matters because 
they require agencies to establish a griev
ance procedure covering discrimination 
complaints—except where a union elects 
not to include such complaints within 
the procedure. Sections 7131(c) and 
7131(d) requires use of official time for 
such grievances as either negotiated be
tween the parties or prescribed by the 
authority.

The definition of Management Official 
In section 7103(a) (11) is derived from 
the decisions of the Assistant Secretary 
of Labor for Labor-Management rela
tions under Executive Order No. 11491, 
as amended.

The Assistant Secretary has stated 
that employees should not be excluded 
from units of exclusive recognition as 
management officials if their role is ac
tually that of a professional or expert 
making recommendations or providing 
resource information with respect to the 
policy in question. The exclusion should 
only apply where the role extends beyond 
that to the point of active participation 
in the ultimate determination as to what 
the policy in fact will be. Any other ap
plication of this definition would result 
in the exclusion from bargaining imits 
employees who merely give advice, but 
have no authority to make or effectively 
influence the making of policy.

Section 7105(a)(2) makes clear that 
the authority's action in prescribing 
criteria and resolving issues shall be con
sistent with title Vn and the approach 
taken therein. Fidelity on the part of the 
authority to title VII is especially im

portant in the establishment of new cri
teria defining “compelling need.” Under 
no circumstances is the authority merely 
to ‘‘rubber stamp” the criteria earlier 
established by the Federal Labor Rela
tions Council. The authority is to devel
op its own criteria which, after the exer
cise of the FLRA's independent judg
ment, may be similar to that of PLRC. 
The House committee's description of 
“compelling need’* has continued to be 
the intention behind this provision. 
House Report No. 95-1403 at page 51. 
Judicial review of the authority’s actions 
in prescribing and applying the “com
pelling need” criteria will assure that the 
intention of the conferees and the (Con
gress will be preserved.
. Section 7105(a)(2)(G) requires that 
the Authority “resolve complaints of 
unfair labor practices” and section 7118 
(a) (7) requires the authority to im
pose enumerated remedies or “such 
other action as will carry out the pur
pose” of title vn. The conferees changed 
somewhat the remedies specified in the 
section but left intact the general power 
under subsection 7118(a) (7) (D) in order 
to insure that all possible remedies, in
cluding any dropped from the enumer
ated list, would be employed where the 
plirposes of the title would be served 
thereby. This linguistic revision of the

-section was acceptable because of the 
expectation that the courts will over
see the work of the Authority in this 
area (as well as others) in order to in
sure that the Authority vigorously en
forces the purpose and provisions of title 
v n  by adopting remedies sufficiently 
strong and suitable to make real the 
promise of the title and the obligations 
of its provisions. (An “aggrieved” person 
under 7123 Includes a person aggrieved 
by the failure to grant appropriate re
medial relief.) In this regard, it is im
portant that subsection 7118(a) (7) (D) 
does not read “take such other action 
as may be determined by the Authority 
will carry out the purpose of this chap
ter.” The mandatory nature of the re
medial power in section 7118 on unfair

[From 124 Cong. Rec. H 13607 
(daily ed. Oct. 14, 1978):]
labor practices is intentional and is in 
marked contrast to the general discre
tionary authority given the FLRA imder 
section 7105(g) (3).

Remedies, among others, which we 
fully expect will be applied as when they
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win carry out the purpose of Title Vn 
include, tailored to the violation, status 
quo ante orders as in Fibreboard Paper 
Products Corp.. 138 NLRB 550, 555, 51 
LRRM IWl (1962), enforced, 322 P. 2d 
411, 53 LRRM 2666 (D.C. Cir. 1963), af
firmed, 379 U.S. 203, 215-17, 57 LRRM 
2609 (1964), Town and Coimtry Mfg. 
Co., 136 NLRB 1022, 1030, 49 LRRM 1918 
(1962). enforced, 316 F. 2d 846, 53 LRRM 
2054 (5th Cir. 1963), North Western 
Publishing Co., 144 NLRB 1069, 1073, 54 
LRRM 1182 (1963), enforced, 343 F. 2d 
521, 58 LRRM 2759 (7th Ĉ r. 1965), and 
Richland, Inc., 180 NLRB No. 2,73 LRRM 
1017 (1969); make whole orders as in 
Mooney Aircraft Co. 156 NLRB 326, 61 
LRRM 1071 (1965), enforced, 375 F. 2d 
402, 64 LRRM 2837 (5th Cir. 1967), cert, 
denied 389 UJS. 859, 66 LRRM 2308 
(1967), Stackpole Components Co., 232 
NLRB No. 117,96 LRRM 1324.( 1977), end 
Baptist Memorial Hospital, 229 NLRB 
No. 1, 95 LHim 1043 (1977); and orders 
requking. at the unions election, retro
active execution of an agreement as in 
Huttig Sash & Doo- Co., 151 NLRB 470, 
475, 58 LRRM 1433 (1965).

In addition, the conference report spe
cifically alloys, where title VII's purpose 
would be served, remedial orders like 
that banned under the National Labor 
Relaticms Act as interpreted by the Su
preme Court in H, K. Porter Co. v. NLRB, 
397 UJS. 99, 73 UIRM 2561 (1970). Where 
a failure to bargain in good faith has 
prevented agmment on a provision, the 
Authority is fully empowered under sec
tion 7118(a) (7) (B) to issue an order re
quiring the vic^tor to agree to the pro
vision unless the charging party waives, 
in whole or part, agreement on the pro
visions during negotiations. (The lan
guage of this subsection was revised to 
insure that the charging party would 
have the opportunity to waive agreement 

*if It deemed such a waiver advisable in 
light of continued negotiations.) The 
conference r^ort took this position de
spite the presence in both title v n  and 
the National Labor Relations Act of the 
statement that the bargaining obliga- 
ticxn ‘Moes not compel either party to 
agree to a proposal or require the min
ing of a concession.^ By this action, we 
made clear our intention that remedies 
for employer violations imder title Vn 
(where ttie employer is always an official 
violating the policy of his employer—the 
Government—against unfair labor prac
tices) wHl not be limited by the caseload 
development under the National Labor

Relations Act croveming private employ
ers. ^

The mandatory language used in sec
tion 7118(a) (7) reflects the intention 
of the conferees that where a violation 
has been found, the Authority must is
sue a remedy appropriate to the viola
tion, as in Auto Workers v. NLRB (Omni 
Spectra, fnc.), 427 FJ2d 1330, 74 LRRM 
2481 <7th Cir. 1970), and United SteeU 
workers ▼. NLRB, 886 F.2d 981, 66 LRRM 
2417 (D .C .^ . 1967). The conferees thus 
rejected the approach reflected in Ren
ton News Record, 136 NLRB 1294, 1297- 
98, 49 LRRM 1972 (1962), and New York 
Mirror, 151 NLRB 834, 841-42, 58 LRRM 
1468 (1965).

The conferees .also adopted the ap
proach to the management rights clause 
taken by the House, an approach which 
I could just barely support but that was 
essential to passage of the bill. Accept
ing the House’s clear intention that 
FLRC decisions interpreting the Execu
tive order’s management rights provi
sions were to be ignored, even where the 
order’s language is identical to that in 
title vn, was an essential threshold to 
resolution of the differences on this title 
and the entire bill. (This allowed the 
conferees to adopt language without the 
interpretative gloss added by the Coun
cil.) We were able to agree on inclusion 
of sometimes identical language because 
we fully intended that the new Author
ity will start its interpretation of that 
language with a clean slate. Moreover, 
the provision for judicial review insures 
that this understanding will be imple
mented.

In addition, the entire structure of the 
management rights clause is markedly 
different from that in the order. By the 
clear language of the bill itself, any exer
cise of the enumerated management 
rights is conditioned upon the full nego
tiation of arrangements regarding ad
verse effects and procedures. As is made 
clear by the absence of the phrase "at 
the election of the agency,” procedures 
and arrangements are mandatory sub
jects of collective bargaining. Only after 
this obligation has Ijeen completely ful
filled is an agency allowed to assert that 
a retained management right bars nego
tiations over a particular proposal. This 
approach was dictated both by the 
FLRC’s history of interpretative abuse 
of the order’s management rights pro
visions and by logic itself.

In negotiating appropriate arrange-
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ments for employees adversely affected 
by exercise of a management right, it 
may obviously be necessary to address 
the substance of the exercise itself. If, 
for example, an agency initially con
templates transferring 10 employees into 
quarters suitable for only half that num
ber. an ‘‘appropriate arrangement” can
not be negotiated without changing (at 
least somewhat) the number of employ
ees 16 be relocated- Thus, the need for 
giving first priority tp negotiating the 
arrangements for ttie adversely affected 
employees even if these negotiations im
pinge on the management right to trans
fer. In the example cited, the agency 
enjoys a retained management right to 
transfer all 10 employees only after 
procedures and i^^propriate arrange
ments are agreed upon.

Because of the increased stature for 
“adverse effect” negotiations, and for 
other reasons, neither the conference 
report nor the statement of managers 
includes a de minimus proviso allowing 
an agency to escape from its bargaining 
obligation. It is fully the expectation 
that where the adverse effects are ”de 
minimus*' negotiations will occur but 
that both parties wiH see that they pro
ceed witti appropriate dispatch.

Tlie House debate clearly set forth the 
interpretative principles embodied in 
the House management rights clause.
Only bargaining proposals which directly 
related to the actual exercise of the 
enumerated management rights are to 
be ruled nonnegotiable. An indirect or 
secondary impact on a management right 
is insuflBcient to make a proposal non
negotiable. This princiDle was followed 
by the Council in FLRC No. 71A-52, 1 
PLRC 235. 244 (1972) and the Labor- 
Management I’mpire in his May 17, 1978 
decision at pages 5, 6-7. '^hese cases were 
discussed during the House debate. 124 
Congressional Record H9638-39, H9649- 
50, H9651 (Sept. 13, 1968) (daily ed.)
•niat the conference committee adopted 
this approach is reflected in the state
ment of managers that, in negotiations,
“the parties may indirectly do what the [From 124 Cong. R ec. 
(management rights) section prohibits ( d a i lv  ed Oct 14  
them from doing directly.''H-Rept. No.
95-1717 at page 158.

The “to decide or act” language of the 
Senate bill was omitted as redundant.
The management authority in section 
7106(a) and 7106(b)(1) is obviously the 
authority "to decide or act." Equally ob
viously, procedures and arrangements

are to  be  n egotia ted  w ith  regard  to  both  
th e d ecisionm akin g  and  Im plem entation  
phases o f  a n y  exercise  o f  m a n agem en t’s 
au thority .

It should also be noted that procedures 
and arrangements are to be negotiated 
for the ^permissable” subjects of bar
gaining in subsection 7106(b) (1). includ
ing both methods and means and the 
^ades of employees or positions assigned 
to any organizational unit. This allows, 
for example, a labor organization to ne
gotiate procedures insuring a fair grad
ing of positions and employees based 
upon complete information B5 to the 
duties performed and qualifications re
quired. Under section 7121(c)(1), a 
grievance may be filed regarding a clas
sification that results in a reduction in 
pay or grade of an emploj^e. This griev
ance may allege not only procedural vio
lations but also improper classification 
criteria. In addition, where the criteria 
are applied in violation of the Equal Em- 
p!oym«it Opportunity Act of 1972. a 
discrimination grievance or appeal may 
also be filed.

The Senate version of title VH con- 
tinned the order’s reference to “person
nel policies and practices ^nd matters 
affecting woitong conditions.” Because 
of council decision, virtually eliminating 
any obligation to bargain over “working 
conditions,*' the House framed the bar
gaining obligation in terms of “condi- 
tion§ of employment.** This House ex
pansion of bargaining beyond the limited 
term ^working conditions” was accepted 
by the conferees.

Section 7112(b) in effect excludes cer
tain employees from an appropriate unit. 
Subsection 7112(b)(7) excludes certain 
investigative (or audit) employees. Sub
section 7112(b)(6) excludes employees 
engaged in investigation or security work 
which directly affects national security. 
It is our intention that, in order for an 
employee to be excluded under subsec
tion 7112(b) (6) because of investigation 
work, tiiat work must directly affect na-

H 13608 
1978):]

tional security. (If this had not been the 
case then the reference in subsection 
7112(b) (7) to employees engaged in cer
tain investigation functions would have 
been surplusage because these employees 
would already have been excluded by the 
preceding subsection.)
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The conferees agreed that the wiltten 
statement required of an agency under 
section 7113(b) (2) (B> or under 7117(d) 
(3) (B). need not be detailed, although 
the statement must make clear from its 
contents that the views of axi organiza
tion with consultation rights were in fact 
considered.

As agreed upon by the conferees, sec
tion 7114(a^ (5) (A) gives employees the 
right to be represented by a person other 
than the exclusive representative unless 
a grievance procedure has been nego
tiated. Under section 7121(b) (3), an em
ployee must either be his own represent
ative or select the exclusive representa
tive when a negotiated grievance proce
dure is in effect.

House section 7114(a) (2), which only 
applied to misconduct cases, was dropped 
in the conference report in lieu of an an
nual notification to employees of their 
rights under this section. In adopting 
House section 7114(a) (3), there was con
siderable discussion by the conferees to 
the effect that the (a) (3) right should

• similarly be limited to misconduct cases. 
The conferees rejected this approach and 
continued to apply this right in both mis
conduct and nonperformance cases. Fur
thermore, in exchange for dropping the 
(a) (2) right, the term “investigatory 
intemew” in (a) (3) was replaced by the 
term “examination,” a much broader 
term that will encompass more situa
tions.

In dropping the (a) (2) right, we want 
to make clear, however that agencies and 
employee representatives can continue to 
negotiate stronger rights into their con
tracts, such as the one in AFGE Local 
2752 contract with the Defense Contract 
Administration. The need for codifying 
these rights was made necessary by the 
fact that agencies in some circumstances 
may be unable to bind investigators to 
this right by the collective bargaining 
contract when the investigators are from 
outside that agency or from outside the 
level of management at which the union 
has exclusive representation. This codifi
cation Is intended particularly to cover 
these situations.

Section 7114(b) (4) requires that the 
agency provide certain information not 
otherwise prohibited by law relating to 
negotiations. There is no exemption from 
this requirement for information, 
whether or not deemed “confidential” by 
the agency unless that information con
stitutes guidance, advice, counsel, or 
training, each specifically related to col
lective bargaining.

Section? 114(c) was added to the House 
version of title VII by the conferees. Once 
again, the conferees adopted the general 
House approach of incorporating selected 
language from the Executive order while 
rejecting the interpretative gloss placed 
on that language by the Federal Labor 
Relations Council. This section must be 
read in conjunction with section 7114(b) 
(2) requiring that an agency be repre
sented in collective bargaining by repre
sentatives fully prepared and empowered 
to negotiate. Nothing in section 7114(c) 
or in section 7106 gives an agency the 
right to frustrate negotiations by impos
ing a cumbersome consultation process 
between agency representatives and 
agency headquarters or by precluding 
negotiations in permissible areas without 
reference to the particularized context in 
which any proposal on a permissible sub
ject is raised.

In section 7114(b)(2), agencies are 
placed on notice that they may not al
low negotiations to proceed with im- 
trained agency representatives while the 
agency relies on section 7114(c) to “save 
the day” by having the agency head re
fuse to approve the negotiated agree
ment. Furthermore, the agency head 
shall approve that agreement if it is in 
accordance with applicable law, rule, or 
regulation. Thus, the discretion to dis
approve the agreement is a very limited 
discretion.

It is also our clear intention that agen
cy regulations governing conditions of 
employment will not, as a general rule, 
be supported by a “compelling need” and 
therefore bar negotiations. The principal 
thrust of this title is to enlarge the rights 
of employees and their representative be
yond that under Council interpretations 
of the Executive order. Since most “con
ditions of employment” are subjects of 
agency regulations— în well-managed 
agencies anyway—allowing most regula
tions to bar negotiations would totally 
defeat the purpose of title VII.

In general, agency negotiators are to 
be fully empowered to agree to exceptions 
to agency regulations concerning condi- 

Jiions of employment, including portions 
of agency regulations supported by com
pelling need where the need does not ap
ply to the portion of the regulation.' 
Moreover, section 7114(b)(2) requires 
that the agency “discuss” in the negoti
ations any proposal regarding conditions 
of employment even if that proposal is 
nonnegotiable. The agency is not re
quired to “negotiate” over nonnegotiable 
proposals. It is, however, required to “dis
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cuss” them.
In this way, the conferees attempted 

to construct a statutory program where 
both labor and management will devote 
their efforts cooperatively to resolving 
mutual problems Instead of having en
ergies diverted into wasteful, continuous 
litigation of the management rights 
clause. Everyone— t̂he employees, the 
agency, and the public—will benefit 
from these discussions and negotiations. 
Particularly in the public sector with its 
lack of a profit incentive, employee or
ganizations are often the only group that 
effectively encourages management to 
rationalize its operations.

Agency management, unfortunately, is 
too often antiquated and sa;tisfied to 
maintain the status quo. Supervisors are 
not ^ked often enough why they con
tinue doing what they are doing—or not 
doing—even though the employees and 
the public suffer from their mismanage
ment. Full discussions and negotiations 
will help keep management “on its toes” 
and force it to reexamine its policies and 
procedu^. In this way, the broadest 
scope of collective bargaining and dis
cussing will facilitate the efficiency of 
Government operations.

Section 7116(b) (7) of the conference 
report adopts the House provision with 
respect to the circumstances under 
which picketing may form the basis of 
an unfair labor practice charge against 
a union. The House rejected the FLRC 
major policy statement on picketing and 
provided that only picketing which has 
in fact interfered with an agency's op
erations may be considered an unfair 
labor practice. There is, in other words, 
no “prior restraint” against proposed 
picketing which the agency, however 
reasonably, believes will interfere with 
its operations. Picketing is a well-recog- 
nized, long-established first amendment 
right. This fact must be kept in mind in 
assessing whether picketing has in fact 
“interfered” with an agency’s opera
tions. For example, embarrassment to 
the agency obviously does not constitute 
interference.

The language in section 7116(e) pro- 
^ading for the expression of personal 
views is intended to be narrowly con
strued. It was not the intention of the 
managers of this legislation to give agen
cy management a license to become a 
party to an exclusive recognition elec
tion. Rather, it was intended to incorpo
rate the policy under Executive Order

11491, as amended, which requires that 
agency management maintain a posture 
of neutrality in any representation elec
tion campaign. Antilles Consolidated 
School, Roosevelt Roads, Ceiba, Puerto 
Rico, A/SLMR No. 349 (1974).

The legislation permits agency man
agement, acting as a neutral, to make 
nonpartisan statements which are in
tended to encourage employees to vote in 
elections as long as they do not attempt 
to coerce, or otherwise influence an em
ployees' free choice. Moreover, they can 
make statements intended to clarify any 
misleading statements, as long as they do 
not use it as a means to act as a partis
an. Finally, they can express the Govern
ment's view on labor-management rela
tions which according to the statement 
of purpose in title vn is to rec(^nize that 
collective bargaining is in the public in
terest.

Section 7117 of the conference report 
and paragraph 6 under “Additional 
an^endments*' in the statement of man
agers (H. Rept. No. 95-1717 at page 158) 
represents the final stage in the evolu
tion of “government-wide rules and reg
ulations” as a bar to negotiations. 
Throughout all versions of this section, 
from the House committee print, to the 
Udall substitute as adopted by the House 
and now the conference report, the in
tention as to the definition of “govern
ment-wide” has been constant and clear. 
The committee report states:

The term “Govermnent-wide” shall be con
strued literally; only those regulations which 
affect the Federal civilian work force as a 
whole are “Government-wide” regiQations. 
H. Rept. No. 95-1403 at P. 61.

During the debate on the Udall sub
stitute, I stressed that the definition of 
“government-wide” remained the same 
and that even greater fidelity to that

[From 124 Cong. Rec. H 13609 
(daily ed. Oct. 14, 1978):]

definition was required in view of the 
larger impact on negotiations that the 
substitute gave to “government-wide” 
regulations.

The Senate approved a different defi
nition of “government-wide,” and the is
sue of which definition to adopt received 
the attention of the conferees. The state
ment of managers correctly notes that 
the “conference report follows the House 
approach throughout this section • *
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The Senate wished to label the Federal 
Personnel Manual a ‘‘govemment-wlde 
regulation” even though many, if not 
most, of the policies in the Manual do 
not apply to “the Federal civilian work
force as a whole.*’ Those policies typi
cally do not even cover all of the agencies 
covered under the House and conference 
version of title VII, let alone civilian em
ployees outside those agencies.

The Senate was also concerned that 
‘ binding policies” be included within the 
definition of "government-wide rules 
and regulations.” Eventually, the con
ferees were able to agree that genuinely 
binding policies imposed on oflBcials aad 
agencies by an outside agency—as de
fined in section 7103(a) (3) including the 
Authority—^would be regarded as rules 
and regulations. The House definition of 
government-wide,” however, was left 
im touched.

Section 7118 sets forth the procedure 
for Authority actions specifically relat
ing to unfair labor practices. The Gen
eral Counsel is responsible for prosecut
ing unfair labor practice complaints, 
similar to the system at-the National 
Labor Relations Board. As at the Board, 
it is our expectation that the charging 
party will be allowed— în part—to ap
pear, introduce evidence, question wit
nesses, and make and file arguments on 
the case. The role of the charging party 
is especially important in view of the 
likely staffing difficulties in the first few 
years of the Authority. Even afterward, 
however, the charging party will play a 
crucial role in assuring the diligence of 
the General Counsel’s efforts. In most 
cases— b̂ased on past history— t̂he Gen
eral Counsel will be a Government offi
cial “prosecuting” other Government 
officials. The temptations in such situa
tions are obvious and the role of the 
charging party essential.

Furthermore. I fully expect the admin
istration to seek ^ditional moneys in 
the next Congress to assure a strong and 
effective labor relations program. The 
added responsibilities of the Authority, 
the creation of the office of General 
Coimsel, and the fact that support serv
ices heretofore made available to FLRC 
by the Civil Service Commission must 
now be handled internally, all place a 
greater finalncial burden on this program.

Section 7118Ca) (4) provides that no 
complaint shall issue on an unfair labor 
practice charge filed more than 6 months 
after the occurrence of the practice. This* 
timelimit applies to imfair labor prac

tices with a clearly definable date of oc
currence: continuing unfair labor prac
tices—much as continuing discrimina
tory practices under the civil rights 
laws— may be prosecuted upon a cllarge 
filed within 6 months of the last event 
in the continuing conduct.

Section 7118(a) (6) requires that a 
transcript be kept of the proceedings. It 
is our expectation that this transcript 
will be furnished to both the charging 
and responding parties without cost and 
in time for use in presenting post-hearing 
briefs.

Under section 7119(a) (5) (B) (iii), the 
Federal Services Impasses Panel is ^ven 
full authority to resolve negotiation im
passes. The conferees considered and re
jected allowing appeals from the Panel 
to the Authority on negotiability issues. 
While the Panel must approve binding 
arbitration procedures other than those 
of the Pan^ Itself, third-party media
tion, including factfinding and recom
mendation may be entered into at the 
mutual agreement of the parties.

Section 7121 describes the negotiated 
grievance procedure that is required of 
the parties. The grievance procedure con
stitutes the single most important burden 
on a labor organization that has been 
selected as an exclusive representative. 
As the statement of managers makes 
clear, the conferees adopted the House 
approach requiring a broad scope for 
the grievance procedure through the 
definition of "grievance” found in sec
tion 7103(a)<9). Under the conference 
report, the negotiated grievance proce
dure replaces all statutory appeals pro
cedures except for those concerning 
discrimination complaints imder 2302(b) 
(1). adverse actions and actions based 
on unacceptable performance. Where a 
negotiated grievance procedure covers a 
matter which would also arise \mder the 
appeals procedures just listed, an em
ployee has the option of which avenue 
to pursue.

The labor organization is required to 
meet a duty of fair representation for all 
employees, even if not dues-paying mem
bers, who use the negotiated grievance 
procedure. The costs involved in the pro
cedure, which may well invole arbitra
tion, are high. Although the basic House 
approach of stating in the statute the 
scope of the procedure was followed, the 
conferees also adopted a provision aimed 
solely at allowing the excliisive repre
sentative, at its option, to propose and
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agree to a reduced coverage for the 
negotiated grievance procedure— p̂er
haps for financial reasons. Of course, the 
union may also negotiate changes in the 
appeals procedure to the extent that the 
agency has the authority to revise that 
procedure, instead of replacing the ap
peals with a negotiated procedure.

We can analogize this situation to 
inanagement’s ‘‘permissible” areas of 
bargaining under section 7106(b) (1), ex- 
CjBpt that pennitting the reduction in the 
scope of the grievance procedure was in
cluded in the conference report as a 
means to insure union flexibility. That is, 
the union is free to propose a narrowed 
scope of grievances, is free to withdraw 
that proposal at any time, and is free to 
insist to impasse on the narrowed scope 
if the agency does not agree. An agency, 
however, may not insist to impasse that 
the union agree to a reduced scope of 
grievances imder the negotiated pro
cedure. The unions do not have to 
negotiate in those statutory appeals that 
will be replaced by a grievance and arbi
tration proceedure; they may negotiate 
out certain or all of these appeals.

Section 7103(a) (9) includes within the 
definition of “grievance,” “any claimed 
violation, misinteiTjretation, or misap
plication of any law, rule, or regulation 
affecting conditions of employment. '̂ 
Under this definition as adopted by the 
conferees, so long as a rule or regulation 
“affects conditions of employment”, in
fractions of that rule or regulation are 
fully grieyable even if the rule or regula
tion Implicates some management right. 
This interpretation of the definition is 
required both by the express language of 
the section and by the greater priority 
given the negotiability of procedures over 
the right of management to bar negotia
tions because of a retained management 
right.

Section 7121(d) authorizes an em
ployee who has pursued a grievance in
volving discrimination to request the 
Equal* Employment Opportunity Com
mission to review a final decision under 
the grievance procedure if the discrimi
nation falls within the areas of EEOC 
enforcement. This section applies to both 
the so-called pure discrimination cases 
and the so-called mixed cases. Much of 
the conferees’ attention was focused on 
the competing jurisdictional claims of 
EEOC and the MSPB in the “mixed'' 
cases. In order solely to avoid an appar
ent denigration of the Board in the

“mixed” cases,, the conferees agreed in 
section 7702 upon an elaborate and cum
bersome appeals procedure for mixed 
cases that begin with a hearing before 
the Board—^House Report 95-1717 at 
pages 139-142.

The statement of managers notes that 
arbitration on matters that could have 
been appealed to the Board is designed 
to replace the Board in the resolution of 
the covered matters. In order to promote 
consistency, the arbitrator is required, 
where lawful, to follow the same rules 
governing burden of proof and standard 
of proof that obtain before the Board—  
House Report No. 95-1717 at page 157. 
The Government is likely to derive sig
nificant savings and other benefits from 
the typically expedited arbitration pro
cedures instead of the statutory hearing. 
It would have vitiated these benefits if 
the conferees had agreed to have 
“mixed” cases proceed from arbitration 
through the Board to the EEOC and, ul
timately, to court.

Since the Board has already yielded its 
authority to an arbitrator imder a nego
tiated grievance procedure—except for 
discretionary review—the conferees’ ac
tion in allowi^ a ‘‘mixed” case to go di
rectly to EECX:: involves no derogation of 
the Board’s authority. Section 7121(f) 
reflects this understanding of the con
ferees by providing that judicial review 
of section 7702 matters decided by an ar
bitrator shall occur “in the same man
ner and under the same conditions as if 
the matter had been decided by the 
Board.” Since the conferees did not have 
the same concerns âbout the arbitrator’s 
authority as they did about that of the 
Board, subjecting employees to the cum
bersome, multi-step appellate procedure 
would have achieved no reasonable goal.

Thus, the procedure in “mixed” cases

[From 124 Cong. Rec. H 13610 
(daily ed. Oct. 14, 1978):]

under a negotiated grievance procedure 
is that the employee gets a final decision 
under that procedure, then may request 
the EEOC to review the decision or may 
invoke judicial review including the right 
to a trial de novo. If EEOC is requested 
to review the decision, the normal time- 
limits for seeking judicial action apply.

7121(e)(1) recognizes that 
some agencies, have internal appeals pro
cedures similar to those applied to other
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^encies in sections 4303 and 7512. Sec
tion 7121(e)(1) allows an employee to 
raise matters under the applicable in
ternal appeals procedure or under a 
negotiated grievance procedure. The Au
thority has implicit power under section 
7105(a) (2) (I) to hear appeals from 
these internal procedxu-es. Again, if a 
union may negotiate a complete bypass, 
through the grievance procedure, of the 
internal appeals procedure, the imion 
may also negotiate revision of the in
ternal appeals procedure to the extent 
that the revisions are within the au
thority of the agency to implement.

Section 7131(b) of the act requires 
that activities of employees solely related 
to the internal business of a union be 
conducted while the employee is in a 
nonduty status. The House debate on 
this language made clear that any ac
tivities involving an “interface” with 
management, including preparation for * 
such activities, were not the “internal 
business** of a union and thus could be 
performed on official time as negotiated 
between the parties pursuant to section 
7131(d). Although the Senate also made 
this distinction, the House language was 
adopted by the conferees. Senate Re
port No. 95-969 at pages 112-113, 
Interpreting section 7232 of S. 2640 as 
reported by the Committee on Govern
mental Affairs. The section remained 
the same as passed by the Senate on 
Augiist 24.

In adopting the House language, the 
conferees did so with the understanding' 
that “contract administration*’ was also 
an activity excluded from the definition 
of “internal business of a labor orga
nization.” The House provision was 
adopted also in order to make clear that 
neither defining “internal business** nor 
agreeing to grant official time for non- 
intemal business was a matter of agency 
discretion. Instead, the granting of of
ficial time Is subject to negotiations be
tween the parties.

Section 7131(a) contains a statutory 
grant of official time for the exclusive 
representative in negotiating a collec
tive bargaining agreement. The statu
tory grant is limited to the same number 
of employees for the union as manage
ment sends to the negotiations. How
ever, the parties may agree to provide 
additional official time under section 
7131(d).

Section 704 relating to certain pre
vailing wage rate employees was added 
by me during cc»nmlttee markup and

was retained in the House passed bill. 
There was no comparable Senate provi
sion. After long and involved discussions 
with committee staff members, however, 
we agreed to accept the revised language 
to the conference report, but only after
certain assurances as to the Intent of 
the revisions were made explicit.

Throughout the final discussions it 
was clearly understood that while we 
compromised on the cut-off date of Au
gust 19, 1972, for determining the scope 
of bargaining, section 704(a) in return 
should be read to provide that issues 
negotiated prior to that date would con
tinue to be negotiated thereafter “with
out regard to whether any particular 
collective bargaining unit had bargained 
over all of these issues.** While this spe
cific language was in the statement of 
managers language submitted to me for 
final approval, I suspect that, along with 
numerous other typographical errors in 
the conference documents, this state
ment was inadvertently omitted in the 
rush to have the conference report pre
pared for Senate fioor consideration a 
few short hours later. For example, the 
correct Comptroller General decisions 
overruled by this same section should 
read case numbers B-189782 and B - 
191520 and not as incorrectly cited in the 
report.

Although we understand the staffing 
problems involved, we have not been 
sanguine about the impending transfer 
of Council employees to the new Author
ity. This action increases the bureau
cratic tendency, already present in any 
agei^cy, simply to continue the old ways. 
It was this tendency in the civil service 
as a whole that led to the major reforms 
in this and other titles of the Civil Serv
ice Reform Act.

We hope that the mere existence of 
judicial review by the courts of appeals 
will encourage the new Authority to 
make the innovative decisions required 
by title Vn. But if, in the beginning or 
later, the Authority refuses to follow its 
mandate, we expect the coiu’ts to vigor
ously defend the rights of employees and 
their representatives under title VII 
against misinterpretation or half
hearted enforcement by the Authority.

In the best sense, title Vn is remedial 
legislation designed to give employees 
and their representatives rights that they 
have not enjoyed under the Executive 
order. Title v n  also impose obligations 
on employee representatives that serve



1000

both the public interest and the public 
business. The House debate makes clear 
that, as remedial legislation, title Vn 
is to be construed broadly to achieve its 
remedial pmposes. Exceptions to the leg
islation, such as those in the management 
rights clause, are to be construed nar
rowly. In the past, parties benefiting 
from remedial legislation have been able 
to enforce the remedial purposes even 
against the agency administering the leg
islation. We fully expect this to be the 
case with title Vn as well. For this rea
son, we declined to bar judicial review 
of the remedial actions of the Authority.

Our ultimate hope Is that, imder prod
ding from the courts, the Authority will 
develop fidelity to title vn and the in
terpretative principles it embodied and 
that then, except for occasional lapses, 
parties will not need to seek judicial re
view of Authority decisions. But when a 
party arrives in court claiming a failure 
of the Authority to follow title v n . we 
expect the court to consider the party's 
claim and evaluate the Authority’s de
cision thoroughly.

The House should be pleased by its 
work and that of its committee and con
ferees in establishing a statutory labor- 
management program for Federal em
ployees. Title VII gives Federal agencies, 
eipployee representatives, the Federal 
Service Impasses Panel, and the new 
Federal Labor Relations Authority com
plete powers to implement a viable and 
productive labor relations program. We 
have precluded the intrusion of nonlabor 
relations entities, such as the Comptrol
ler General, into the bargaining and dis
pute resolution process at both the 
agency and Authority levels. We have, 
in short, given Federal agencies and the 
new Authority the tools to get the job 
done. We have high hopes that the agen
cies and the Authority will adhere to the 
provisions of title VII and the legislative 
history interpreting those provisions.

We are, however, also realistic in our 
recognition that the Authority's task is 
far more diflQcult than that of the Na
tional Labor Relations Board. When the 
Authority is deciding an unfair labtfr 
practice charge against an employer, for 
example, it is weighing the possible mis
conduct of another Government agency. 
We are not blind to the sympathy that 
may develop between these two Federal 
entities. But we have made as clear as 
we can our expectation that the Author
ity is to perform vigorously its “special 
prosecutor*' functions.

Moreover, in establishing judicial re
view we expect that the courts will 
scrutinize the actions of the Authority 
with less of the deference given other 
administrative agencies. This is espe
cially important during the initial years 
of the Authority when it will have to 
establish superceding decisions man
dated by title VII, departing from the 
experience with the Federal Labor Rela
tions Council under the Executive order.

Finally, I would like to mjike a com
ment regarding title II of the act. This 
title sets forth procedures for disciplin
ing and discharging employees, and for 
review of those actions by the MSPB. 
Under those procedures, if an agency 
charges an employee with ineflaciency, it 
must prove that charge by substantial 
evidence before the Board. I emphasize, 
however, that the burden is on the agen
cy to prove its case and that the em
ployee has an absolute statutory right 
to a hearing, unless he or she waives that 
right. The conferees agreed that the 
term “substantial evidence” would be 
interpreted in light of the meaning given 
the term in administrative law.

Courts reviewing decisions of adminis
trative bodies will reverse those decisions 
if they find that the decision is not sup
ported by substantial evidence. In Uni- 
versal Camera v. NLRB, 340 U.S. 474 
(1951), the Supreme Court reversed a 
decision of the Board, and in so doing 
foimd that the substantial evidence 
standard in the National Labor Rela
tions Act has the same meaning as that 
enunciated in the Administrative Proce
dures Act. The APA says that—

[From 124 Cong. Rec. 13611 
(daily ed. Oct. 14, 1978);]

A sanction may not be imposed or rule or 
order issued except on consideration of the 
whole record or those parts cited by a party 
and supported by and in accordance with 
the reliable, probative and substantial evi
dence. (Section 556(d)).

Thus substantial evidence must be 
reliable. It must be probative. And it 
must be derived from the whole record.

In another case, Consolidated Edison 
V. NLRB, 305 U.S. 59 (1938), the Su
preme Court held that substantial evi
dence “means such relevant evidence as 
a reasonable mind might accept as ade
quate to support a conclusion.”

Regarding the question of whether or 
not hearsay may constitut substantial
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evidence, the Fifth Circuit Court of Ap
peals in Cohen v. Perales, 412 F.2d 44, 53 
(1969), said that such evidence must 
have “rational probative force” to be ad
missible. The Court of Claims also ex
amined that question in Jacohowitz v. 
U,S., Ct. Cl. No. 134-68, (April 17, 1970). 
It held the Government’s case to be based 
on Insubstantial evidence because the 
hearsay on which the proof was based 
"‘was uncorroborated hearsay and was 
objected to by the plaintiff; it was con
tradicted by direct legal and competent 
evidence at the hearing; and it was not 
such relevant evidence as a reasonable 
mind might accept to support a conclu
sion.”

Thus hearsay, to be accepted as sub
stantial evidence, must have rational 
probative force. If it is uncorroborated, 
objected to, contradicted or irrelevant, it 
may not qualify as substantial evidence.

The application of the substantial evi
dence standard under the civil service 
reform bill is distinguishable from its use 
by Federal courts. In the courts, the test 
is generally used to review an existing 
record developed by a lower tribunal or 
administrative hearing. The courts will 
consider the lower court’s record or the 
record of the administrative hearing as a 
whole to determine whether or not the 
decision is supported by “such relevant 
evidence as a reasonable mind might ac
cept as adequate to support the conclu
sion.” Under this act, there will be no 
decision and no record for the MSPB or 
an arbitrator to review. Thus, it is the 
responsibility of an administrative law 
judge, hearing officer or arbitrator to ap
ply the substantial evidence standard as 
an Initial trier of fact. Therefore, their 
burden in applying the standard is 
greater than that of an appellate body 
because they are the ones responsible for 
developing the record.

In reaching the decision, the adminis
trative law judge, hearing examiner or 
arbitrator must decide prior to admitting 
evidence whether the evidence offered by 
an agency at the hearing is reliable, pro
bative, and relevant. Then they must 
determine whether this evidence is ade
quate to persuade them that the em
ployee’s performance is in fact below 
acceptable standards.

In this manner the neutral decision
maker is to carefully weigh the evidence. 
“The substantiality of evidence must 
take into account whatever in the record 
fairly detracts from its weight.” Univer  ̂
sal Camera v. NLRB, 340 U.S. 474, 488 
(1951).

I have not discussed other House pro
visions discussed during the House de
bate. Those provisions, as well, have been 
adopted in the conference report with 
the underlying intent as expressed in the 
House debate.

[From 124 Cong. Rec. E 5724 
(daily ed. Oct. 14, 1978):]

FEDERAL LABOR-MANAGEMENT 
RELATIONS PROGRAM

HON. WILLIAM (BILL) CLAY
OF MISSOUBX

IN THE HOUSE OP REPRESENTATIVES
Saturday, October 14, 1978

• Mr. CLAY. Mr. Speaker, I am pleased 
to note the statement by Mr. F ord  of 
Michigan on the Civil Service Reform Act 
of 1978 with special focus on title VII 
of that act. Mr. F ord  and I were House 
conferees on this bill and have both 
worked shoulder to shoulder over the 
years to insure a strong Federal labor- 
management relations progam. Strug
gling with the major differences in con
ference between the Senate and the 
House on this detailed legislation was so 
time consuming that many of us feared 
we would be imable to come back with a 
conference report early enough to insure 
passage before adjournment. In fact, the 
conference documents were finished only 
hours before final Senate floor action.

With this in mind, we contented our
selves with a statement of managers that 
was not as complete as we would have 
preferr^. Consequently, I am pleased 
that Mr. F ord, who has already made 
significant contributions to the under
standing and enactment of title v n  of 
this legislation during House debate, has 
offered a more detailed summary of the 
actions of the conference with particu
lar focus on the statutory labor-man- 
agement relations program. As my col
league from Arizona noted in the House 
debate on September 13, Mr. F ord, as a 
major contributor to title VII, is in a 

. imique position to explain with thor
oughness and understanding the work of
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[From 124 Cong. Rec. E 5725
(daily ed. Oct. 14, 1978):]

the conference on title VII. It is my 
hope that this statement will help to 
guide others in understanding the im
portant legislation.#

[From 124 Cong. Rec. E 5727 
(daily-fid. Oct. 14, 1978)t]

CIVIL SERVICE REFORM

HON. PATRICIA SCHROEDER
OF COLORADO

IN THE HOUSE OF REPRESENTATIVES 
Friday, October 13, 1978

• Mrs. SCHROEDER. Mr. Speaker, as a 
conferee on the Civil Service Reform bill 
and one who had a particular interest in 
several sections of the bill, Including the 
labor relations portion, I was pleased to 
see Mr. F ord ’s statement today amplify
ing the intention of the conferees on 
title Vn of that bill. In conference we 
we’-e confronted with not only a long, but 
a particularly intricate bill, and because 
our worl̂  fell close to adjom’nment, we 
were forced to settle for a statement of 
managers that is somewhat brief.

As a former employee of the National 
Labor Relations Board, I found Mr. 
F o rd ’s statement reflected a thorough 
understanding of the work of the con
ference on title VII. It is my hope that 
this statement will serve to complete the 
record about the actions of the conferees 
on S. 2460.®



PROCEEDINGS IN THE SENATE FROM THE 
CONGRESSIONAL RECORD
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[From 123 Cong. Rec. S 4575
(daily ed. Mar, 22, 1977):]

By Mr. INOUYE:
* S. 1090. A bill to provide for improved 
labor-managem^t relations in the Fed
eral service, and for"other purposes; to 
the Committee on Government^ Affairs.

Mr. INOUYE. Mr. President, today I 
am introducing a bill which, if enacted, 
would establish by law a system whereby 
Federal employees may join a labor union, 
participate in its management, and bar
gain collectively on matters affecting the 
conditions of their employment. The bill 
is entitled the Federal Service Ijabor- 
Management Act of 1977.

This bill will put Federal workers 
unions on equal footing with management 
in dabor disputes during contract nego
tiations and during consultations. With 
the present system, which is based on Ex
ecutive order rather than statutory law, 
disputes betwppn individual employees 
and art agency are often management 
dominated. This bill will bring objec
tivity to grievances, arbitrations, im< 
passes, unfair labor practice charges and 
adverse action appeals. Further, it will 
give the individual Federal worker a 
larger role in making decisions regarding 
his or her working conditions.

This is a well-balanced labor relations 
program which, I believe, will increase 
efficiency and morale of Government 
workers by providing them with the op
portunity for meaningful participation in̂  ̂
the conduct of business in general and 
the conditions of their employment.

This bill is strongly endorsed by Fed
eral employees though their elective 
leaders.

The major provisions of the biU are as 
follows:

Establishes the rights of employees to 
Join or not to join an employee organiza- 
-tion, to participate in its management, 
and to bargain collectively over condi
tions of employment.

Establishes the Federal Labor Rela- , 
tions Authority consisting of three mem- . 
bers who are appointed by the President 
and confirmec  ̂by the Senate with re
sponsibility for taking leadership in the 
establishment of Federal labor-manage- 
ment relations policy and administering 
the provisions of the law.

Establishes within tlie Authority the 
Federal Services Impasses Panel, whose 
members, subject to the review of the 
Authority, are empowered to investigate 
and make findings and recommendations

for the resolution of collective Dargam- 
ing impasses. Authorizes the Federal Me
diation and XUonciliation Service to assist 
in negotiation impasses.

Provides the means whereby a labor 
organization shall be granted exclusive 
recognition -of a bargaining unit by se
curing a majority vote of those employ
ees participating in the election; dues 
checkoff; and payment of representation 
fee by nonmember employees of the bar
gaining unit.

Establishes a Federal Personnel Policy 
Board whose members are appointed by 
the Authority and are responsible for 
acting upon Federal personnel polices 
and regulations which affect the condi
tions of employmeht of more than one 
agency’s employees.

States the rights and duties of both 
labor ^nd management, insuring that 
e^h is free to conduct certain business 
without interference from the other; re
quires negotiation in good faith by both 
parties; establishes standards of conduct 
for labor organizations; and grants na
tional consultation rights to unions 
which repAsent a substantial number 
•of agency employees.

Provides for establishment of negoti
ated grievance procedures, including 
binding arbitration of grievances, sub- 
poeiia powers to Authority, and con
ditions under which judicial review is 
available to either party.

Provides for resolution of unfair labor 
practices.

Provides that ah employee against 
whom an adverse action is proposed is 
entitled to 30 days written notice, rele
vant evidence, pretermination hearing, 
transcript, and written decision.

Authorizes such sums as may be neces
sary for the implementation of this act.

I urge my colleagues to give this im
portant legislation early and favorable 
consideration.

Mr. President, I ask unanimous con
sent that the text of this bill be printed 
in the REcoRn. -------

[From 124 Cong. Rec. S 2777 
(daily ed. Mar. 2, 1978):]

REFORMING THE CIVIL SERVICE 
SYSTEM

Mr. PERCY. Mr. President, it was with 
great pleasure that I was present at the 
National Press Club today when Presi-
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dent Carter unveiiea a comB^enensive 
series of proposals to reform the Federal 
civil service system. This is a long- 
awaited reform, t)ne which the American 
people have demanded, and one to which 
I trust the Senate will give the highest 
priority and closest attention.

The civil service system was created 95 
years ago after President James Garfield 
was shot to death by a disgruntled office 
seeker. The purpose of the original land
mark Pendleton Act was to eliminate the 
abuses of the then-prevalent “spoils sys
tem” and replace it with a modem Fed
eral personnel system based primarily 
and essentially on merit. This philosophy 
of merit still holds true today in 1978.

However, in the decades since 1883, the 
Federal civil service system has grown 
overly complex and procedurally entan
gled and the principle of merit has be
come largely camouflage. As the size of 
Government has increased dramatically 
In recent decades, so has the complexity 
and over-regulation of the civU service 
system. Today we have reached a point 
where in many cases, managers are im- 
able to effectively manage their own of
fices as each personnel action, be it hir
ing, firing, transferring, promoting, or 
demoting employees has evolved into a 
traiunatic and lengthy bureaucratic. 
nightmare.

I believe that the foremost and su
preme goal in any reform of the civil * 
service system is the restoration of merit 
as the single overriding principle upon 
which we staff the Federal Government. 
Every American has a stake in this goal 
as every American suffers when the abil
ity of the Government to carry out even 
the most beneficial program stagnates 
when confronted by personnel manage
ment problems.

There is no doubt that the President's 
civil service reform proposals raise many 
highly controversial points. Two issues 
attracting particular interest, the modi
fication of veterans preference provi-. 
sions and the providing of a fair and 
workable system of Federal labof-man- 
agement relations, will require extensive 
listening on the part of committee mem
bers to those directly affected by these 
provisions. On both of those particular 
issues, I will withhold my judgment imtil 
we have conducted extensive hearings 
on these points.

However, as a whole, I applaud what 
President Carter has proposed. For the 
first time in decades, we have been pre
sented a specific and concrete set of pro
posals to unravel a series of problems in

our Government which had been allowed 
to smolder for almost a century. As 
ranking minority member on the Sen
ate Committee on Governmental Affairs, 
which will have legislative jurisdiction 
over this package, I intend to press for 
the most thorough and expeditious han
dling of ĥis legislative package.

[From 124 Cong. Rec. S 2858 
(daily ed. Mar 3, 1978):]

• Mr. PERCY. Mr. President, I am 
pleased to join with my colleagues in in
troducing the Civil Service Reform Act 
of 1978. This legislation, prepared and 
submitted to Congress yesterday by 
President Carter, will make Sweeping 
changes in the way we staff the Federal 
Government and, by necessary implica
tion, the quality of the government itself.

I am joining this legislative initiative, 
because I strongly believe that reform 
is needed if we are to return the concept 
of merit to its preeminent position in 
choosing and advancing individuals 
within the Federal civil service system. 
Only through a system which will duly 
reward those whose work has been supe
rior, and allow removal of those whose 
work has been unsatisfactory, can we re
build morale among the ranks of Federal 
eipployees, and restore the confidence of 
the American people in their Govern
ment. This is a reform initiative that the 
people have demanded. President Carter 
has presented us with a comprehensive , 
set of concrete reform proposals to help 
accomplish these goals, and we as Sena
tors now have the responsibility to give 
those proposals the most serious study 
and priority.

My purpose in cosponsoring this bill 
is specifically to express my support for 
these reform objectives, and contribute 
to the thorough and expeditious han
dling of this legislative package. As rank
ing minority member of the Senate 
Committee on Governmental Affairs, 
which will have legislative responsibility , 
for this legislation in the Senate, I in
tend to urge that the highest possible 
priority be put on the goals set out in this 
legislation.

I stress that the legislation President 
Carter has submitted to Congress will be 
highly controversial, and contains some 
elements upon which other committee 
members and I may well disagree with 
the administration. The legislative draft 
is in the range of 100 pages loner. It is
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intricate ana complex, renecting tne 
confusing web of personnel management 
rules and regulations which in itself con
stitutes much of the problem with the 
present system.

There is little in this legislation that 
will not directly affect the lives and ca
reers of individuals. In dealing with these 
provisions, it will be important for the 
committee to listen closely to the views 

. of those who will be directly affected. 
Though we operate in an environment 
where the American people have grown 
justifiably skeptical of Government, we 
must keep in mind the supreme impor
tance of dealing fairly with all par
ties. In this regard. I particularly note 
those provisions addressing the issues 
of veterans preference and labor- 
management relations within the Fed
eral Government.

Reforming the 95-year-old civil serv
ice system will be a complex and difficult 
task. However, with close cooperation 
from the administration and all inter- ‘ 
ested parties, it is clearly an achievable 
goal.9

[From 124 Cong. Rec. S 7469 
(daily ed. May 15, 1978):]

. CIVIL SERVICE REFORM ACT OF 
1978—S. 2640

AM EN D M E N T N O . 2 0 8 4

(Ordered to be printed and referred to 
the Committee on Governmental Af
fairs.)

Mr. RIBICOFF (for himself, Mr. P e r c y ,  
Mr. S a s s e r ,  and Mr. J a v i t s )  submitted 
an amendment intended to be proposed 
by them, jointly, to the bill (S. 2640), to 
reform the civil service laws.
• Mr. RIBICOFF. Mr. President, along 
with the Senator from Illinois (Mr. 
P e r c y ) ,  the Senator from New York 
(Mr. J a v i t s )  , and the Senator from Ten
nessee (Mr. S a s s e r ) ,  I am introducing 
an amendment to S . 2640, the Civil Serv
ice Reform Act of 1978. This amendment 
was transmitted to the Committee on 
Governmental Affairs by OMB Director 
James T. McIntyre, Jr., and Alan Camp- 
beU, Chairman of the Civil Service Com
mission. It would propose to set forth in 
statute the principles which have guided 
labor-management relations in the Fed
eral sector since 1962. I ask unanimous 
consent that the letter of transmittal ap
pear in the R e c o r d  at this point.

There being, no objection, the letter 
was ordered to be printed in the I I e c o r d ,  
as follows:

W a c h i n c t o n . D .C . ,
May 10, 1978.

Hon. A b r a h a m  A . R i b i c o f f ,
Chairman, Covxmittee on Governmental A f

fairs, U.S. Senate, Dirksen Senate Of
fice Building, Washington, D.C.

l^EAR M r .  C h a i r m a n :  On March 2, 1978. 
the President submitted the bill to reform 
the civil service laws titled the Civil Service 
Reform Act of 1978. As originally submitted, 
the bill contained no provision on the labor- 
management relations program.

The President believes the time has come 
to give Federal labor-management relations 
the stature and stability of law by Incliislon 
In the civil service reform bill. Accordingly, 
we are transmitting herewith our proposed 
amendment to incorporate “Labor-Mfiuiage- 
ment Relations" as Title VII in the Civil 
Service Reform Act of 1978. Sections 701- 

‘ 705 of the civil service reform bill would 
thereby be renumbered 801-805 as Title Vm
• 'Miscellaneous

The new Title VII would place the basic, 
well-tested provisions, policies and ap
proaches of Executive Order 11491, as 
amended, Into law and provide that the In
dependent Federal Labor Relations Author
ity and its General Counsel set up by the Re
organization Plan, administer the program. 
It would also align reserved management 
rights with current practice, authorize ne
gotiation of an expanded coverage for griev
ance arbitration, provide specific remedial 
authority and subpoena power, and spell out 
in greater detail the obligation to bargain 
in good faith. Inclusion of the Executive 
order program, with these revisions, in civil 
service reform legislation will complement 
our other proposals In accomplishing the 
overall obJectlveB of civil service reform.

We look forward to working with you and 
th e  C om m itte e  in  m o v in g  th is  legi^^lalioii 
q u ick ly .

Sincerely,
A l a n  K .  C a m p b e l l .

Chairman, Civil Scrvice CommissiGn.
J a m e s  T .  I n I c I n t y r e ,  J r . ,  

Director, Office of Management and 
Budget.^

• Mr. PERCY. Î Ir. President, 2 months 
ago, I joined with my colleagues. Sena
tors R i b i c o f f ,  S a s s e r ,  and J a v i t s  in co
sponsoring the administration’s Civil 
Service Reform Act in the Senate. I took 
this step to express my support for the 
objectives of civil service reform, and 
to aid in the most e:^peditious considera-

• tion of the vital issues contained in that 
proposal!

At that time, however, those civil serv
ice proposals remained in an incomplete 
form, lacking suggestions to provide re
form of the labor relations aspects of 
Federal personnel management.

We have now received from the ad
ministration its proposals in the Federal 
labor-relations field. Public sector labor
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relations at the Fedefal level remain a 
particularly novel area of law, and these : 
proposals will receive the same objective 

" scrutiny that other committee members . 
and I have accorded the balance of the 
civil service reform package. However, 
in the same spirit of cooperation and ex
pedition with which we first sponsored 
S. 2640 2 months ago, I am also cospon
soring this amendment to facilitate com
mittee consideration of the entire reform  ̂
package.#

[From 124 Cong. Rec. S 9107 
(4aily ed. June 13, 1978):]

THE TIME HAS <X>ME FOR CIVIL 
SERVICE REFORM

• Mr. BIDEN. Mr. President, Govern
ment will not work. Many of us, perhaps 
most of U5 feel that way. Despite the 
iHllions ot dc^rs spent each year by the 
Fed^al Govemm^t, no one seems to 
h«ive the answers to the big problems: 
Inl30,tion, the energy crisis, and imem- 
ployment.

But most Americans feel the short
comings of Government on a far differ
ent level than the development of new 
and comprehensive policies. They en- 
coimter Government when their lives 
are touched directly in some way: The 
social security check which did not come, 
high, taxes or a confusing new business 
regulation. They have to deal with bu
reaucrats, and the experience is frus
trating. Too often they find incompe
tence, callousness, and insensitivity.

The consequences of this failure of 
Government to respond can be severe. 
Citizen anger over Government ineffi
ciency and abuse has manifested itself 
in California's-popular proposition 13. 
tax evasion, and widespread loss of con
fidence in our institutions of Govern
ment.

But as Anthony Lewis so aptly points 
out (New York Times, April 10, 1978), 
even though—

. . . Americans complain a lot about gov
ernment, few actually want it to do less. The 
average citizen ta no MUton Friedman, fired 
by a zealot's Ttsion of life In a free market. 
He wants the government to help the old and 
the sick—and business and midde-class col
lege students and numberless other interests.

In March, President Carter asked 
Congress to approve a set of reforms in
tended to improve the Ffederal bureauc
racy. However, the response of Congress 
and the press has been lukewarm at best.

In fact, much of the resistance to civil 
service reform has been from liberals 
who, in the long run, stand to lose the 
most from Government inefficiency and 
ineptitude. Public support for many lib
eral social welfare programs is very low. 
If Government is incompetent then 
fewer people will want it to do things.

Lewis writes:
If anything does set off a wave of right- 

wing, anti-Government fervor, it will be the 
failyre of liberals to see to it that the gov
ernment Americans want need not be gar
gantuan or staggeringly cony?lex, and must 
be delivered efficiently and courteously.

That being so, liberals in Congress will 
naturally support President Carter’s reforms, 
won't they? Well, after hearing the employee 
union ^okesmen last week, Representative 
Herbert B. Harris, Democrat of Northern Vir
ginia said. I’m skeptical the administration 
is going to get what they want, or get it 
very fast!

Although almost every bill contains 
provisions which one can find fault with, 
I beheve that it would be a grave mistake 
for Congress to pass up this opportimity 
to make long-needed reforms in the Civil 
Service Bystem. At stake are the pro
grams and services which so many of us 
have labored so long for. I welcome the 
c^portunity to reexamine ways in which 
we can make our Government more re
sponsive and sensitive to the needs of 
our citizens. I lo<rfi forward to working 
with President Carter and with my col
leagues in the Senate on this very im- 
p<Hlant i£sue.9

[From 124 Cong. Rec. S 13184 
(daily ed. Aug. 11, 1978):]

CIVIL SERVICE REORGANIZATION 
PLAN

• Mr. SASSER. Mr. President, the civil 
service reform proposed in the Presi
dent’s Reorganization Plan No. 2 for this 
year is the cornerstone of this Govern
ment’s reorganization efforts. Reorgani
zation has been, and will continue to be, 
a joint effort by President Carter and 
Congress. As chairman of the Senate 
Civil Service and General Services Sub
committee, I am deeply concerned about 
the way the executive branch formulates 
its personnel policies, in general, and 
about the oftentimes conflicting roles 
which the Civil Service Commission must 
play under its current structure, in par
ticular.

This reorganization plan creates the 
framework necessary for the reform 
which is further developed in the legis-
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latlon thoroughly considered by the Gov
ernmental Affairs Committee. Under the 
terms of the President’s proposal, the' 
Civil Service Commission would be di
vided into two new entities—the Office of 
Personnel Management, to be tlie per
sonnel management arm of the Admin
istration. and the Merit Systems Pro
tection Board, to adjudicate Federal 
employee complaints—and the Federal 
labor management relations program es
tablished by Executive order would be 
placed under the supervision of a new 
Federal labor relations authority.

As one of his administration’s priorx' 
Ities, President Carter began his effort to 
reorganize the civil service system in 
early 1977 by commissioning the Federal 
personnel management project. The pro
ject involved 110 staff members, the 
great majority of whom were career em
ployees from the Civil Service Commis
sion, the Office of Managem^t and 
Budget, and other executive branch 
agencies. Alan H. Campbell,' Chairman 
of the Civil Service Commission and 
formerly dean of the Lyndon B. John
son School of Public Affairs at the 
University of Texas, served as chairman 
of the project, and Wayne G. Granquist. 
Associate Director of OMB, as vice chair
man.

After numerous public hearings all 
over the country and consultation with 
literally thousands of individuals and 
interested organizations, option papers 
were developed for comment, and the 
task forces made recommendations. The 
President considered these suggestions 
and formally submitted this plan in late 
May. Since then, one change has been 
made by the administration, in response 
to a question in the House, whereby the 
OF^ Director shall provide to the public, 
where appropriate, a reasonable oppor
tunity to comment on the implementation 
of OPM rules.

that there should be a single-headed en
tity for personnel management at the 
Federal level. This concept has been ex
tensively adopted, with great success at 
the State and local government levels.

The Merit Board will be headed by a 
bipartisan panel of three members ap
pointed by the President and confirmed 
by the Senate. They will serve 6-year 
staggered terms. The Board will exer
cise all of the adjudicatory functions now 
vested in the Civil Service Commission, 
and it will serve as the major protector 
of the merit system and employee rights.

The plan creates, as an adjunct to the 
Board, an independent Office of Si5ecial 
Counsel to investigate and prosecute po
litical abuses and merit system viola
tions.

’ Finally, the plan establishes a Federal 
labor relations authority as a new 
agency responsible for administering the 
Federal labor relations program. The'au
thority will assume functions now held 
by the Federal Labor Relations Council 
and certain duties performed by the As
sistant Secretary of Labor for Labor- 
Management relations. The Federal 
Service Impasses Panel will continue to 
operate as a distinct entity within the 
authority.

Mr. President, I believe that this plan 
goes a long way to achieving that im
portant goal. With this new structure, 
the inherent role conflicts at the Civil 
Service Commission that gave rise to the 
Malek manual and the accompanying 
Watergate abuses will be corrected and 
the merit principles upon^hich our way 
of Government has depended will be 
strengthened and protected.#

Under the terms of the plan, the 
Office of Personnel Management will be 
the central personnel agency of the Fed
eral Government. It will aid the President 
in preparing rules for the administration 
of Federal employment and administer 
civil service laws, rules, and regulations. 
The Office will be headed by a singe Di
rector, appointed by the President and 
confirmed by the Senate. It has been the 
view of public administrators for decades

[From 124 Cong. Rec. S 14266 
(daily ed. Aug. 24, 1978):]

CIVIL SERVICE REFORM ACT OF 1978
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Chair 
lay before the Senate calendar order No. 
900.

The PRESIDING OFFICER. The bill 
wDl be stated by title.
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The assistant legislative clerk read as 
follows:

A b ill (S. 2640) to  reform  the civil service 
laws.

[From 124 Cong. Rec. S 14267 
(daily ed. Aug. 24, 1978):]

Mr. RIBICOPP. Let me briefly list 
some of the most significant provisions 
of the bill. The bill—

Codifies, for the first time, merit sys
tem principles and prohibited personnel 
practices. Employees who commit pro
hibited personnel practices would be sub
ject to disciplinaiy action;

Provides for an Independent Merit 
Systems Protection Board and «>ecial 
counsel to adjudicate employee appeals 
and serve as the “watchdog’* of the merit 
system;

Provides new protections for emi^yees 
who disclose illegal or improper Govern
ment conduct;

Empowers a new Office of PersoMel 
Management to supervise personndmian- 
agement in the executive branch and 
delegate certain personnel authmty to 
the agencies;

Establishes new performance aiwaisal 
systems and requires that decisioiis to 
advance, pay, or discipline employees be 
based on performance;

Creates new standards for dismissal 
based on unacceptable performance and 
streamlines the processes for dismissing 
and disciplining employees;

Creates a new Senior Executive 
Service where tenure, development, and 
rewards will be based on managerial 
accomplishment;

Authorizes the Office of Personnel 
Management to conduct research in pub
lic management and carry out demon
stration projects that test new ap
proaches to Federal personnel adminis
tration; and
[From 124 Cong. Rec. S 14268 
(daily ed. Aug. 24, 1978):]

Creates a statutoiT base for the im
provement of labor-management rela
tions, including the establishment in 
statute of the Federal Labor Relations 
Authority,

These proposals have been reviewed 
and debated extensively. The President's

personnel management project con
ducted a 5-month study of the civil serv
ice system. The great majority of the 
110 staff members of that project were 
career employees. The project staff held 
17 public hearings throughout the 
United States in which approximately
7,000 individuals participated as part of 
the consultation process. Also, 800 or
ganizations were contacted for com
ments on options papers. Many of the 
recommendations from the study were 
incorporated in. S. 2640.

The Governmental Affairs Committee 
held 12 days of hearings, during which 
86 individuals, representing 55 organiza
tions, testified. The committee held seven 
markup sessions before ordering the bill 
reported to the full Senate.

During the course of these extensive 
deliberations, the committee was vitally 
concerned with providing adequate man
agement flexibility while at the same 
time assuring that the civil service sys
tem and employees are protected against 
partisan political abuse and arbitrary 
actions. The bill accomplishes these 
objectives.

In sum, Mr. President, S. 2640 is a bill 
which the Congress and the American 
people can be proud of. It will help to 
restore merit to the merit system. The 
Government will be made more efficient 
and accountable. It is a reform that is 
long overdue. I urge the Senate to adopt 
S. 2640 without delay. 

* * * * * * * * * * * * * *

[From 124 Cong. Rec. S 14269 
(daily ed. Aug. 24, 1978):]

Mr. RiBICOFP. Mr. President, if the 
Senator will yield, I pay tribute to the 
distinguished Senator from Illinois, the 
ranking minority member. It is really a 
privilege to work with him on this im
portant legislation.

Our efforts on the committee can truly 
be said to be bipartisan.' I do not recall 
any major piece of legislation în which 
the committee has divided along partisan 
lines. We try to do a truly constructive 
piece of workmanship on every item of 
legislation we have before us.

We are truly fortunate in the members 
of the committee and in our committee 
staff, led by Mr. Wegman and Mr. Hoff 
on the majority side and, at the moment, 
Mr. Ken Ackerman on the minority side.

We have had truly magnificent co
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operation from Mr. Campbell of the 
Comimission, and from the President of 
the United States. I will have some com
ments to make when our distinguished 
colleague from Maryland (Mr. M a t h ia s ) 
introduces his amendment, because with
out the constructive effort and coopera
t io n  of the S e n a to r  f r o m  M a r y la n d  (Mr. 
M a t h ia s ) and the Senator from Alaska 
(Mr. S t e v e n s ) we could not have 
a c h ie v e d  a  well-rounded bill.

Senator M a t h ia s  and Senator S tev en s  
are truly the experts in this body on the 
entire civil serivce establishment. Both 
of those Senators have large numbers of 
civil servants în their jurisdictions. They 
are most sensitive and knowledgeable 
concerning all the problems of the civil 
service. We found that time and time 
again we called upon their knowledge 
and experience In helping us fashion a 
good bill.

There were some differences between 
the objectives that we thought were nec
essary and those of the Senator from 
Maryland and the Senator from Alaska; 
and yet, through careful work between 
ourselves and our respective staffs, I 
think we did fashion some constructive 
alternatives which are included in the 
amendments to be offered by the Senator 
from Maryland and the Senator from 
Alaska.

The ranking minority member, the 
Senator from Hlin<^ (Mr. P e r c y ) and I  
consider it a privilege to cosponsor those 
amendments, because we do feel they 
add to the value of the legislation.

Mr. PERCY. I thank my distinguished 
colleague for his comments, and join 
with him in paying tribute to the assist
ant minority leader, the distinguLshed 
Senator from Alaska (Mr. S te v e n s ) , who 
has worked valiantly with us over a pe
riod of many months to protect the in
terests of the Federal workers, but to do 
so consistent with what most of those 
workers want—a competent, highly re
spected civil service that will be a credit 
to this country.

I commend Senator M a t h ia s ’ deep 
background, his c<Hnpassion, his under
standing, his concern for the rights of 5^ 
individuals, not strictly those employed 
by the Federal Oovemment—which \ye 
term the Iwireaucracy, but we do it maî y

[From 124 Cong. Rec. S 14270 
( d a i l y  e d .  Aug. 24, 1978):]

times in the best sense of that term. Many 
civil servants are criticized because of 
the incompetence of some, the lacka
daisical attitude of others, and the inde
cisiveness of others—those, we would 
hope, are in the minority. We must rec
ognize that we need to protect the rights 
of those who are employed by the Fed
eral Grovernment, but that we also need 
to recognize outstanding service as well 
as that which is less than competent. We 
have balanced out a bill which, with the 
amendments, which I will be proud to 
support, offered by Senators M ath ia s  and 
S t e v e n s , will be a bill than can serve and 
accomplish our major overall objective. 

* * * * * * * * * * * * * *  

The basic thrust of S. 2640 is three
fold: First, to assure that an employee’s 
career prospects are more directly tied to 
his or her performance; second, to pro
vide management with greater flexibility 
to implement programs and policies 
mandated by the people; and third, to 
assure that merit principles and em
ployee rights are tightly protected.

This is, of course, the obvious area in 
which Senators M a th ia s  and S tev ens  
have been extraordinarily hdpful.
¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

Mr. President, I point out that the 
text of the bill before us extends from 
page 129 to page 322. The pending 
amendment before the Senate is the text 
of some 13 pages and inasmuch as Mr. 
Ken Ackerman of the Senate minority 
staff has prepared a brief summary of 
the Civil Service Reform Act of 1978, 
S. 2640, I ask unanimous consent that 
a brief summary of the bill be printed 
in the R ecord .

There being no objection, the sum
mary was ordered to be printed in the 
R ecord , as follows:
B r i e f  S u m m a r y , C i v i l  S e r v i c e  R e f o r m  A c t  

OF 1978— S . 2640 
T itle  I establishes (1 ) M erit System  P rin

ciples to  govern all Federal personnel ac
tions and (2 ) Prohibited Personnel Prac
tices. V iolation o f  M erit System Principles 
Is a  proh ibited  Personnel Practice.

M ERIT PRINCIPLES

T he Merit System  Principles are:
1. R ecruitm ent o f  qualified candidates for 

positions aim ed at achieving a workforce 
from  aU segm ents o f  society, selection and
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advancem ent determ ined solely on  m erit 
a fter fa ir and  open  com petition , equal o p 
portun ity ;

2 . No d iscrim ination;
3. Equal pay fo r  equal work, incentives 

fo r  excellent perform ance; *
4. H igh standard o f  Integrity, conduct, 

concern  for  the p u b lic  interest;
6. Efficiency and effectiveness in  use o f  

tlie  Federal w orkforce ;
6. R eten tion  o f  em ployees based on  ade

qu acy  o f  perform ance, inadequate perform 
ance sh ou ld  be corrected, un fit em ployees 
sh ou ld  be separated;

7. T raining fo r  em ployees;
8. P rotection  against arbitrary action, per

sonal favoritism , partisan p olitica l coercion, 
p roh ib ition  against use o f  official authority 
to  influence elections.

PROHIBITED PERSONNEL PRACTICES
T he Proh ibited  Personnel Practices are:
1. No illegal d iscrim ination;
2. No solicitation  on  consideration o f  

recom m endations unless based on  personal 
know ledge or review o f  records and consist
ing  o f  evaluation o f  com petence, character, 
loyalty, or su itability;

3. No .political coercion;
4. No w illfu l deception or obstruction  o f 

th e  right o f an individual to  com pete for a 
Federal job ;

5. No Influencing o f  persons to  withdraw 
from  com petition  for  Federal positions so 
as to  im prove or in jure  em ploym ent pros
pects o f  any applicant;

6. No granting o f  any preference not au 
thorized by  law, n ile , or regulation;

7. No nepotism ;
8. No reprisals against whistleblowers;
9. No reprisals for use of appeal rights;
10. No violation of law, rxile, regulation, 

or merit system principles.
An employee who commits a Prohibited 

Personnel Practice is subject to disciplinary 
action by the Merit Systems Protection Board, 
leading to penalties including reprimand, 
civil fine, removal, or disbarment from Fed
eral employment for up to five years. 

* * * * * * * * * * * * * *

[From 124 Cong. Rec. S 142/1 
(daily ed. Aug. 24, 1978):]

T itle  V n  concerns Federal labor-maneige- 
naent relations, the m anner in  w hich the 
governm ent deals w ith  em ployee unions. 
Currently, som e 68 per cent o f  all Federal 
Civil Service em ployees are represented by  
unions. A Federal Labor R elations A uthority 
(FLRA) l8 created, consisting o f  3 members, 
appolirted by the President, su b ject to  Senate 
confirm ation, serving rotating 5 year terms. 
The FLRA w ould  adm inister the Federal labor 
relations program , decide questions concern
ing appropriate un its fo r  representation.

supervise elections, decide un fa ir  labor p rac
tices, hear exceptions t o  arbitration  awards, 
and  decide other m atters. T he FLRA w ould  be 
A uthorized to  issue cease an d  desist orders, 
issue subpoenas, and require rem edial actions.

T lie  FEtLA w ou ld  have a  O enera l Oouzifiel 
w h o w ou ld  Investigate and  prosecute com 
plaints o f  **unfair labor practices*' before the 
FLRA.

T itle  v n  codifies in to  statute Executive
Order 11491 in that it authorizes employees 
to form and bargain collectively througli 
unions over matters regarding working condi
tions in the Federal government. Specifically 
excluded from the scope of bargaining are 
agency budgets; mission; organization; secu
rity; hire, promotion, transfer, and removal 
of employees; maintenance of agency effi
ciency; method, means, and personnel of 
agency operations; and emergency opera
tions. All parties are required to bargain in 
good faith, and imfair labor practices are 
specified for both agency management and 
labor.

Negotiated grievance procedures leading to 
binding arbitration are authorized, including 
arbitration of adverse actions against employ
ees where the employee, at his or her option, 
chooses arbitration as an alternative to statu
tory appeals rights. Arbitration of adverse ac
tions would be subject to the same burdens of 
proof as applicable to the MSPB for similar 
cases, and subject to similar court review. 
Arbitration of adverse actions is the single 
substantive departure of Title VII from E.O, 
11491.

A Federal Service Impasses Panel is estab
lished to intervene where union-agency con
tract negotiations have broken down.

[From 124 Cong. Rec. S 14277 
(daily ed. Aug. 24, 1978):]

Mr. RIBICOPF. Mr. President, if the 
Senator will yield, the distinguished 
Senator from Tennessee (Mr. Sasser), 
the chairman of the subcommittee which 
has the responsibility for Civil Service, 
has been invaluable to the entire com
mittee. This is hard work. It is work that 
takes a great deal of time. The Senator 
from Tennessee has devoted himself to 
all these problems, and his contributions 
have been invaluable in the formulation 
of this legislation.

Mr. SASSER. Mr. President, let me 
first say that I am greatly indebted to 
the distinguished Senator from Alaska 
for the splendid spirit of cooperation he 
has displayed as the ranking minority 
member of the Civil Service Committee. 
He makes a tremendous contribution,
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and it is always a great pleasure to work 
with him; and I thank him for his kind 
and generous remarks. 
* * * * * * * * * * * * * *

[From 124 Cong. Rec. S 14278 
(daily ed. Aug. 24, 1978):]

CH ANG ING  W ORKFORCE---- COLLECTIVE BAJjSAlNING

Further, the Commission has had to 
deal with the ramifications at the Fed
eral level of the rapid rise of unionization 
in public sector employment. With the 
decline of the notion of the sovereignty 
of the State in labor relations with pub
lic workers, labor organizations in gov
ernment increased their efforts to im
prove relations with their employers. 
From 1949 to 1961, labor organizations 
of Federal workers pressed for legisla
tion in Congress to authorize statutorily 
the concept of union recognition and 
bargaining among Federal employees. 
The Federal employee labor groups, 
which had been excluded from the Nat
ional Labor Relations Act, pursuaded 
various Congressmen to introduce legis- 
^tion on their behalf, and hearings were 
held in the 82d, 84th, and 86th Con
gresses.

The interest and pressures generated 
by these bills caused President Kennedy 
to appoint a task force to study employ
ment management in the Federal serv
ice. The recommendations of the task 
force resulted in the eventual promul
gation of Executive Order 10988, ‘‘Em- 
ployee-Management Cooperation in the 
Federal Service,” in 1962. Executive 
Order 10988 established the first formal 
labor-management relations system for 
Federal employees of the several agencies 
of the executive branch, although cer
tain employees, such as those in the Ten
nessee Valley Authority, had for years 
operated under their own statutory col
lective bargaining law.

Today, combined with the rapid 
growth of the public employment and 
the changing nature of personnel ad
ministration, 58 perceht of the Federal 
workforce is represented by exclusive 
bargaining agents in work-related areas, 
excluding pay and fringe benefits. The 
Civil Service Commission has had to ad
just its functions accordingly, but with
out the benefit of any new laws or the 
guidance of congressional intent.

NEED FOR COM PREHEN SIVE STRUCTURAL REFORM

It is not difficult, then, to see how mas
sively the Federal personnel ssytem has 
changed since the passage of the Pendle
ton Act in 1883. But the civil service laws 
have not adequately changed with the 
growth of the system. Modernization of 
public administration techniques, the 
greatly expanded role of the Civil Serv
ice Commission, and the increasing reali
ty of a highly organized Federal work 
force have not been reflected in the civil 
service laws. 
* * * * * * * * * * * * * *

SUBCOM M ITTEE AND COM M ITTEE ACTION

Mr. President, as chairman of the Sen
ate Subcommittee on Civil Service and 
General Services, and as a member of 
the Senate Committee on Governmental 
Affairs, I have had an ongoing concern 
that the civil service laws reflect the 
current state of the Federal work force; 
that they be fair to those who have 
chosen Government service as a career; 
and that they promote efficiency in 
administration.

In 1977, when the new Civil Service 
Commissioners, Dr. Campbell, Mr. Sug- 
arman, and Ms. Poston, came before the 
committee to be confirmed, I raised many 
of the issues that are now addressed by 
this bill, S. 2640, today. I raised the sub
ject of protection for civil servants from 
merit abuse. This subject particularly 
concrened me and concerned those who 
work for the Government, after repeated 
attempts by past administrations to use 
the civil service for partisan purposes.

I raised the question of the lack of op
portunities in our Federal Government 
for women and minorities.

The Commissioners were asked at 
those hearings about the dual function 
of the Civil Service Commission, and 
Whether those functions should be split.

I raised the question of lengthy and 
often-wasteful appeals procedures, which 
often did not help those who were in the 
right but allowed those who were in the 
wrong to tie up their superiors in mounds* 
of paperwork and months of proceedings.

One of the most important questions 
in those confirmation hearings dealt with 
protections for whistleblowers.

I raise the issue that many Federal em
ployees consider the current Executive 
order governing labor-management rela
tions to be inadequate.

T H E  IN K  REPORT

The administration’s response to these
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and other issues raised was, first of all, 
a comprehensive study of the entire Fed
eral personnel system. The Federal per
sonnel management project, conducted 
mainly by career civil servants, was a 
top-to-bottom review of every personnel 
law and regulation and their effect on the 
efficiency of the public service. This proj
ect was headed by Mr. Dwight Ink, a 
public administration expert.

The Ink project was an outgrowth not 
only of congressional concern, but also 
of President Carter’s clear commitment 
to reorganization and reform of the civil 
service.

[From 124 Cong. Rec; S 14279 
(daily ed. Aug. 24, 1978):]

greater management flexibility, and in
suring fair treatment and adequate re
wards for Federal employees who do 
their jobs.
* * * * * * * * * * * * * *  

[From 124 Cong. Rec. S 14280 
(daily ed. Aug. 24, 1978):]

Mr. SASSER. Mr. President, the pro
posed reorganization and restructuring 
of the Civil Service Commission is abso
lutely essential to assuring each Presi
dent that he will be able to run the bu
reaucracy effectively and to assuring 
Federal employees that their job secu
rity will not be threatened by arbitrary 
actions based on political motivations.

' The bill we have before us here today, 
Mr. President, addresses these issues in 
a straightforward and comprehensive 
manner. When S. 2640 was submitted by 
the administration in March, it con
tained the following provisions:

Codification, for the first time, of basic 
merit principles governing the Federal 
persormel system, and specific identifi
cation of prohibited personnel practices 
whwh imdermine the merit system;
¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

On April 25, 1978, the President sub
mitted as an amendment title Vn, which 
would create an independent Federal 
Labor Relations Authority to administer 
the Federal labor relations program, and 
which would codify the existing Execu
tive Order 11491, which now governs 
labor relations in the Federal sector.

The Civil Service Reform Act of 1978,
S. 2640, was a companion to Reorganiza
tion Plan No. 2 of 1978, which seeks to 
abolish the Civil Service Commission and 
replace it with a single-headed Office of 
Personnel Management, a Merit Systems 
Protection Board, and a Federal Labor 
Relations Authority. The reorganization 
plan makes the major structural changes 
in the civil service system, while the leg- 
is^ation implements the policy changes 
President Carter feels are essential to 
reforming the Federal personnel system.

Mr. President, I would like at this time 
to highlight the major areas of reform 
addressed by this bill and to underscore 
why they are so essential to getting a 
handle on the bureaucracy, affording

[From 124 Cong. Rec. S 14281 
(daily ed. Aug. 24, 1978):]

X. LABO R-M AN AG EM EN T RELATIONS

Since Federal employees were not in
cluded in the coverage of the National 
Labor Relations Act, it has been the goal 
of many employees and some in Congress 
to recognize the positive results of collec
tive bargaining and extend such benefits 
to the Federal sector. Although some 
employees in certain agencies have statu
tory collective bargaining rights, no such 
right exists for the vast majority of Fed
eral employees.

Currently, Federal labor relations are 
governed by Executive Order 11491. as 
amended. Tlie Executive order estab
lishes the right of Federal employees to 
belong to unions and establishes proce
dures for the recognition of bargaining 
units. But the Federal labor relations 
program continues to differ in substan
tive ways from that of the private sector.

For one, Federal employees are not al
lowed to strike. Also, exclusive repre
sentatives of Federal employees may not 
bargain over pay or fringe benefits. Fur
ther, there is no agency shop in the Fed
eral Government; no employee must join 
or pay dues to a union in order to be a 
member of a bargaining imit.

This legislation does not in any way 
alter the unique role of public employees 
as it is applied to labor-management 
relations. The legislation continues to 
recognize that there must be certain dif
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ferences between unions in the private 
sector and unions in the Federal sector.

However, S. 2640 does take the impor
tant step of establishing congressional 
control over the Federal labor relations 
program by essentially codifying the 
current Executive Order 11491. The bill 
addresses the fundamental reality that 
today’s Federal work force is a highly 
unionized work force, and that there 
should be adequate mechanisms in the 
law to allow the Goverment to work co
operatively with employee representa
tives toward better productivity and im
proved employee morale.

To that end, the legislation, combined 
with Reorganization Plan No. 2 of 1978, 
establishes an independent Federal Labor 
Relations Authority, in which are con
solidated the functions of the current 
Federal Labor Relations Council and the 
Assistant Secretary of Labor for Labor- 
Management Relations.

The FLRA will administer the Federal 
labor relations program, make policy de
cisions, supervise elections for exclusive 
representatives, hear and decide com
plaints of unfair labor practices, and 
oversee the machinery for the resolution 
of adverse action appeals through the 
arbitration process. There will be a gen-

[From 124 Cong. Rec. S 14282 
(daily ed. Aug. 24, 1978);]

eral counsel in the FLRA to investigate 
and bring before the fI<RA oomplainta 
of unfair labor practices.

The FLEIA is far preferable to the cur« 
rent labof relatioDs structure in the Gov
ernment, which is comprised totally of 
mana^ êment officials. The independent 
nature of the FLRA will promote effec
tive labor-management relations in the 
Federal sector.

c o a i c L x j s i o i f

Mr. President, to oonclode my <H>enizig 
remarks on this legislatkm, I wish to 
prviise the distinguisiied chairman of the 
Committee on Govemm«ital Affairs, 
Sen&Ux RiBicorr, for his outstanding 
work in moving th is  bill through com
mittee. This legislation is representative 
of his tair and judicious approach to 1^- 
islaticA in general̂  ând« specifically, to 
mattm affecting Fed^ial personnel 
policies and procedures.

Mr. JAVTTS. Mr. President, last year 
when President Carter spoke with mem
bers of the Governmental Affairs Com
mittee about his proposal to reform the 
Federal Civil Service, I was particularly 
impressed with the breadth and reach 
of his ideas. I was equally impressed with 
the serious substantive and political 
difficulties inherent in any such pro
posal precisely because they represented 
a fundamental reappraisal of a nearly 
100-year old civil service system.

The hill before the Senate today is the 
product of a truly extraordinary effort to 
reach compromise and balance important 
interests. Those balances and compro
mises have been achieved, however, 
without detracting from the ambitious 
goals of the initial legislation. It Is a 
strong bill which will strengthen and 
further promote a competent, nonparti
san civil service based upon the principle 
of merit.

In my judgment, the bill presents a 
comprehensive approach to reform of 
the civil service system. There are sev
eral provisions which I believe are par
ticularly important:

First, I support separating the Civil 
Service Commission into a Merit Sys
tems Protection Board and an Office of 
Personnel Management. There is no 
question that a serious conflict has ex
isted in the Civil Service Commission’s 
responsibilities, that its personnel man
agement and policing roles are funda
mentally incompatible und should be 
performed by two different offices. The 
independent Merit Systems Protection 
Board will be a strong merit “watchdog’* 
and an employee protector  ̂which is long 
overdue.

Second, the establishment of an Office 
of OPM should go a long way toward 
increasing flexibility in all levels of Gov
ernment management. Currently, all per
sonnel operations and actions are cen
tralized in the CSC. This centralization 
is often the cause of delays in hiring, 
creates complex administrative proce
dures and excessive costs. The hill would 
authorize the President to delegate to 
the Director of OPM, who in turn would 
be permitted to delegate to agency heads, 
all personnel functions presently t;on- 
ducted solely within the CSC.

5 0 - 9 5 2  0 - 7 9  66



1016

Third, I am pleased that the bill would 
create a new Federal Labor Relations 
Authority. Consolidating responsibilltj 
in FLRA should eliminate what is per
ceived by Federal employee unions and 
others as a conflict of interest in the ex
isting Council. Its members consist of 
the Chairman t)f the Civil Service Com
mission, the Director of the OfiBce of 
Management and Budget, and the Secre
tary of Labor—^poficymakers who are 
responsible primarily as top managers in 
the incumbent administration. S. 2640 
will assure impartial adjudication of 
labor-management cases by providing 
for a new Board whose members are 
selected independently— n̂ominated by 
the President and confirmed by the Sen
ate—rather than by virtue of their serv
ice as Federal managers.

Establishment of the PTJRA also wall 
eliminate the existing fragmentation of 
authority between the Assistant Secre
tary of Labor for Labor-Management 
Relations and the Federal Labor Rela
tions Council. The FLRA will have com
prehensive jurisdiction in Federal labw- 
management relations. Merging the re
sponsibility into a single agency will 
eliminate the need for continuous co
ordination between two separate agen
cies with differing and at legist poten
tially conflicting mandates. This change 
should result in more effective policy
making and administration in this area 
of vital importance to both Federal em
ployees and Federal managers, as well as 
the public at large.

6. 2640 also provides explicit statutory 
responsibilities for FLRA. The part-time 
Federal Labor Relations Council was es
tablished by Executive order. With ap
proval of S. 2640, the intent of Congress 
regarding the functions and operations 
of Federal labor-management relations 
will be clearly established. 

* * * * * * * * * * * * * *

[From 124 Cong. Rec. S 14291 
(daily ed. Aug. 24, 1978):]

Mr. MATHIAS. Mr. President, now 
that the Senate has undertaken consid
eration of S. 2640, the civil service re
form bill, I wish to take this opportunity 
to commend my distinguished colleagues, 
the Senator from Connecticut (Mr. R i b i -  
c o f f ) ,  the chairman of the Govern
mental Affairs Committee and the Sena

tor from Illinois (Mr. P e r c y ) , the com
mittee’s ranking minority member for 
the serious and responsible work they 
have done on this important and essen
tial legislation. The members of this 
committee labored long and for many 
hours to debate the issues and hear 12 
days of testimony from 86 individuals 
representing 55 organizations.

That is just to give the Members of the 
Senate some concept of the scope of this 
work.

Mr. President, I have expressed some 
very strong views about this bill and 
its accompanying reorganization plan. 
While the committee has made major 
and substantial improvements in the bill,
I think there is general agreement that 
there are several modifications that can 
and must be made on the floor.

Mr. President, the original proposal 
failed to recognize that Federal employ
ees are, for the most part, dedicated, loyal 
men and women who work hard at their 
jobs. They want to be successful in their 
careers of public service. Very often they 
joined the civil service because of patri
otic motives and deserve respect and dig
nity and security in their jobs.

The President's bill called for drastic 
firing capabilities. But we cannot be 
overzealous with our attempts to get rid 
of the deadwood. The President has said 
that in 1976, only 226 employees had 
been fired for incompetence and ineffi
ciency. The President’s figures were 
slightly in error. In fact, some 17,000 em
ployees had been fired for cause in 1976. 
This indicates that the situation was not 
quite as bad as the President perceived 
it to be. Therefore, I do not think that 
the remedy should be quite as drastic as 
the President proposes. And this is one 
example—only one—of why W2 have to 
look carefully at the administration’s 
civil service reform bill.

I concluded that the President’s legis
lation could be salvaged, but only 
through amendments. So when the com
mittee met to consider amendments to 
the bill, I sought to have several changes 
adopted. Senator S tev en s  and I pro
posed modifications in the structure of 
the Office of Personnel Management that 
would provide bipartisan leadership. 
The changes would also limit the author
ity of this central personnel agency to 
conduct demonstration projects. The ad
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ministration’s bill granted authority to 
tiie OPM to conduct these projects for 
almost 5 years for upward of a quarter 
to a half million people, while setting

[From 124 Cong. Rec. S 14292 
(daily ed. Aug. 24, 1978):]

aside all civil service laws and important 
merit principles. Alterations in the ex
amining process were suggested. Insur
ing tli3 independence of the Merit Sys
tems Protection Board and the Special 
Comisel was another goal. Lastly, these 
Timendments called for important modi
fications regarding the burden of proof 
in adverse action cases against employ
ees, providing basic protections to mem
bers of the Senior Executive Service and 
drastically curtailing opportunities for 
roliticizing the Service.

These proposals met with mixed suc
cess, and as a result Senator S tev ens  
and I submitted Minority Views to the 
committee’s report on this bill. Those 
views reiterated each of our concerns 
expressed during committee delibera
tions.

The distinguished chairman of the 
committee, Senator R ib ic o f f  offered 
several weeks ago to have his staff nego
tiate with Senator S te v e n s* staff and my 
own to attempt to reach agreement on 
many of these issues. Senator P e r c y ’s 
staff also participated in these talks. 
These sessions proved to be quite fruit
ful, for today I am pleased to report that 
Senators R ib ic o f f , P e r c y , S te v e n s , and 
I have reached agreement to offer a joint 
amendment coordinated with the ad
ministration, that we believe adequately 
addresses most of the issues raised in 
the minority report. I assume that we 
will undertake consideration of this 
amendment later during the debate on 
this measure. There are other concerns 
that have not been addressed, however. 
The Senate must endeavor to make this 
a true “reform” package, smoothing its 
rough edges, while striking the proper 
balance between protection cf merit 
principles and management flexibility.

AM El^SM K N T N O . 3 5 3 3
(Purpose: Im proving the protections 

afforded Federal em ployees)
Mr. MATHIAS. Mr. President, I call 

up amendment No. 3533.
The PRESIDING OFFICER. The 

amendment will be stated.
The legislative clerk read as follows:
The Senator from  M aryland (Mr. M a t h i a s ) , 

fo r  him self, Mr. S t e v e n s , Mr. R i b i c o f f , and

Mr. P e r c y , proposes an am endm ent n u m 
bered 3533.

Mr. MATHIAS. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with.

The PRESIDING OFFICER. Without 
objection, it is so ordered.

The amendment is as follows:
On page 152, line 6, strike ou t the end 

period and insert in lieu  thereof a sem icolon 
and “and*’.

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

On page 307, beginning w ith line 18, strike 
ou t all through page 308, line 2, and Insert 
the fo llow in g:

“ (i)  A llocation o f  the costs o f  the arbitra
tor  shall be governed by the collective-bar
gaining agreement. The eollective-baiiBaln- 
ing agreement may require paym ent by the 
agency w hich is a losing party to  a proceed
ing before the arbitrator o f  reasonable at-

[From 124 Cong. Rec. S 14293 
(daily ed. Aug. 24, 1978):]

tom ey  fees Incurred by an em ployee who Is 
the prevailing party i f  the arbitrator deter
m ines that paym ent is warranted on the 
grounds that the agency ’s action was taken 
in  bad faith . I f  an em ployee is the prevailing 
p aity  and the arbitrator’s decision is based 
on a finding o f d iscrim ination proliibited  by 
any law referred to  In section 7701(h) o f this 
title, attorney fees also m ay be awarded and 
shall be governed by the standards applicable 
under the Civil R ights Act o f  1964, as 
am ended (42 UJS.C. 20 0 0 e -5 (k )) ." .

O n page 308, line 13, after “ section .”  In
sert the fo llow in g : “ The A uthority m ay 
award attorney fees to  an em ployee who is 
the prevailing party to  an exception filed 
under this subsection, bu t only if it  deter
m ines that paym ent by the agency is war
ranted on  the grounds that the agency ’s 
action was taken in  bad fa ith .” .

On page 286, between lines 3 and 4, Insert 
the fo llow in g :
“ § 7205. Personnel P olicy Advisory C om m it

tee
“ (a ) There is established, su bject to  the 

provisions o f  the Federal Advisory Com m ittee 
Act, the Personnel Policy Advisory C om m it
tee (hereinafter in  this section referred to  
as the ‘Com m ittee’ ) w hich shall be com 
posed o f—

*‘ (1) the D irector o f  the Office o f Personnel 
M anagem ent w h o shall serve as Chairm an o f  
the Com m ittee;

“ (2 ) the Secretary o f  Labor or his delegate;
“ (3) five m embers appointed by the Presi

dent from  am ong individuals serving in Ex
ecutive agencies and m ilitary departm ents 
in  positions not less than the positions o f 
Assistant Secretary or their equivalents;
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•*(4) one m em ber appointed by tdie Presi
d ent from  the D eputy and Associate D irec
tors o f  tHe Office or Personnel M anagem ent; 
and

“ (5 ) seven m em bers appointed  by the 
President w ho shall be officers o f  labor or
ganizations representing em ployees In th6 
Federal G overnm ent.
A ppointm ents m ade under paragraph (5 ) 
shall reflect the  relative num bers o f the to 
tal Federal em p loy ed  w hich  are repfresented 
by  su ch  labor organizations, or ^iffiliates 
thereof, except that no m ore than fou r m em 
bers shall be  from  one su ch  jorganization or
It^ affiliates. ____ _

“ (b )  I t  shall be the fu n ction  o f  the C om 
m ittee  to  provide a foru m  for discussion by 
agency m anagem ent -and em ployee -repre
sentatives o f  Federal personnel poUcy and 
regu lations w hich affect m ore than one agen
cy , and to  m ake recom m endations w ith  re
spect to  such policies and regulations.

“ ( c ) ( 1 )  The C om m ittee shall m eet a t the 
call o f  th e  Chairm an bu t at least once qu ar
terly. The Chairm an shall n otify  each m em 
ber o f  a proposed m eeting at least fourteen  
days before it is to  be held.

“ (2 ) The Chairm an shall prepare an agen
d a  o f  top ics lo r  consideration by the C om - 
imittee in  any m eeting and shall -include su ch  
agenda in  the notice sent under paragraph

^ “̂ (3 ) I f  one-th ird  o f  the m em bers present 
at a m eeting vote t o  discuss tin unscheduled 

It shall be discussed.

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

Mr. MATHIAS. Mr. President, after 
this legislation had been reported by the 
Governmental Affairs Committee, Sena
tor Stevens and I made our objections 
known by submitting minority views to 
the rwort on the bill. Thereafter, we 
submitted several amendments «to .the 
legislation that reflected the serious na
ture of x)ur concerns with this bill. Mr. 
R ibicofp, the distinguished senior Sena
tor from the State of Connecticut, and 
chairman of the Governmental Affairs 
Committee and Senator Percy, the rank
ing minority member of the committee, 
agreed to begin sessions with .Senator 
Stevens and myself in an effoi*t to satis
fy or at least meet some of our concerns. 
I am pleased that these discussions have 
produced highly satisfactory results. 
After each of us had reached substantial 
agreement on these issues, .our staffs 
met with representatives of the adminis
tration And xeviewed with them ihe 
package that is now represented by this 
amendment.

t o p i c , ------------
“ (d ) (1 ) R ecom m endations o f  -the C om m it

tee m ay be considered by the ^Office o f  Per
sonnel M anagem ent in  the form ulation  o f  T o n f f  TJp p  
Federal personnel policies and regulations. U O I lg . K e c . S 14294

‘ (2 ) Copies o f the transcripts o f  th e  m eet
ings o f  the Com m ittee shall *be sent to  :the 
M erit Systems P rotection Board and th e  Fed
eral Labor Relatione A uthority.

“ ( e ) (1 )  Except as provided i n  paragraph
(2 ), m em bers o f the Com m ittee shaU receive 
as com pensation the daily equivalent o f  the 
annual rate o f basic pay in  effect fo r  grade 
QS-18 fo r  each day (in clu din g  traveltim e)

(daily ed. Aug. 24, 1978):]

Mr. RIBICOFP. Mr. President, I com
mend the Senator from Alaska and the 
Senator from Maryland. They were very, 
very watchful watchdogs, and both the 
ranking minority member and myself 
feel that they have made a substantial

-during which !they are engaged In the actual* contribution and have improved the bill.
^performance o f  d u ties  -vested ;in the C om 
m ittee.

“ (2 ) M embers o f  the Com m ittee w ho are 
fu ll-tim e  officers or em ployees o f the United 
States shall receive no additional pay on  ac
cou n t o f  their service on  the Com m ittee.

“ (3) WhUe away from  thetr hom es or regu
lar places o f  business in the perform ance o f 
service fo r  the Comm itee, m embers o f the 
Com m ittee shall be allowed travel expenses, 
including per diem  in lieu o f  subsistence, in  
the same m anner as persons em ployed inter
m ittently  in the G overnm ent service are a l
lowed ex£>enses under section 5703 o f  this 
title .’\

On page 271, between lines 2 and 3r* after 
the item  relating to  section 7204, insert the 
follow ing new item :
“ 7205. Personnel Policy Advisory C om m it

tee.*'.

We are very pleased to accept the Sen
ator's amendment.

Mr. MATHIAS. Mr. President, the 
Senator from Connecticut is extremely 
kind and generous as he always is.

I know that the Senator from Alaska 
and I both share a sense of appreciation 
to him for his sentiments here as for his 
cooperation throughout the whole proc
ess.

EULi: POSTING REQUIREMENTS

Mr. STEVENS. Mr. President, this 
addition to the civil service reform bill 
will assure Federal workers an early
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notice of new rules and regulations en
acted by the Office of Personnel Man
agement. The provision requires a post
ing of these regulations in Federal offices 
maintaining copies of the Federal per
sonnel regulations. The requirement will 
have the effect of advising concerned 
government employees at their general 
office location regardless of its remote
ness to Washington, D.C.

This amendment is an improvement 
of the Administrative Procedure Act. 
The Procedure Act depends heavily on 
notification through the Federal Regis
ter. Such notification becomes less effec
tive for the lower grades of government 
employees who are not accustomed to 
reviewing the Register regularly. This 
point is also valid in the smaller govern
ment installations found in many 
States.

This posting requirement is . a 
straightforward attempt to notify all 
employees of new rules and regulations 
that will affect their jobs. The require
ment includes notification of employee 
representatives. The process should pro
mote a clear understanding of Federal 
regulations early in the Implementation 
stage. Combined with new authorities 
of the Merit System Protection Board, 
adequate notification will promote merit 
principles and minimize questionable 
regulations which might result in pro
hibited personnel practices if imple
mented by the agency. 
* * * * * * * * * * * * * *

[From 124 Cong. Rec. S 14295 
(daily ed. Aug. 24, 1978):]

ADVISORY CO M M ITTEE FOR T H E DIRECTOR OF TH E 
OFFICE OF PERSONNEL M ANAGEM ENT

This amendment establishing an ad
visory committee will fulfill one* of the 
recommendations of the Personnel Man
agement Project of the President’s reor
ganization plan. Senate bill 2640 confines 
the scope of collective bargaining to those 
matters which properly belong within 
the purview of labor-management con
sultation. Specifically, it excludes mat
ters governed by the policies and regula
tions of the Office of Personnel Manage
ment and the Merit Systems Protection 
Board. And it bars consideration of issues 
reserved as management rights: the de
termination of the agency’s mission, 
budget, organization, and work force size

and structure. These restraints are fully 
consistent with the objectives of provid
ing administrative efficiency and pro
tecting the public interest.

However, it is important that neither 
labor nor management be excluded from 
the process of developing rules and pol
icies. Unions must work under central 
personnel management requirements. 
Agencies must administer thorn. Most 
importantly, both unions and agencies 
possess extensive knowledge of the gen
eral and the particular aspects of the 
substance of central management deci
sions. It is important that unions and 
agencies be provided a formal consulta
tive role in the policymaking process.

While the central personnel agencies 
•have frequently consulted with unions 
and agencies in the past, these were ad 
lioc processes initiated by the personnel 
agencies. There is no process which in
sures that consultation is systematic.

This amendment will establish a regu
lar and structured conference procedure. 
It provides for Presidential appointment 
of a fifteen-member Personnel Policy 
■Committee. The Director of the Office of 
Persormel Management will diair the 
committee, which will also include seven 
members from among the heads of ex
ecutive agencies and military depart
ments and seven members selected from 
unions, primarily on the basis of their 
relative size in representing Federal 
employees.

The Personnel Policy Committee will 
meet at least once a quarter. It will be 
able to consider 'all Federal personnel 
policies and regulations which aJfect 
more than one icgency.

Ideally, the Personnel Policy (Commit
tee will provide a tfonim «it which man
agement and organized labor will offer, 
defend, and consider recommendations

* on Federal personnel policies and regifla- 
tions. The amendment is designed

itabli^ harmony between, first, the desire 
of .unions and agencies to have a mean
ingful and systematic role in determining 
central persormel agency rules; and, sec
ond, the need of the central personnel 
agencies to achieve the effective execu
tion of laws and Presidential directives.

In drawing on the insight and exper
tise of labor and management, the pro
posal will improve the efficiency and 
preserve the authority of Federal per
sonnel management.
PA YM EN T OF ATTORNEY FEES IN  ARBITRATION

Mr. President, this revision provides
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for attorney fees incurred by an employee 
who is the prevailing party in an arbitra
tion case. This amendment will be super
seded by negotiated agreements where 
the agency and the representative of em
ployees have agreed to alternative terms 
in a contract. The intent of this amend
ment is to provide a standard rule on 
such awards that is consistent with the 
provisions available to the Merit Systems 
Protection Board.

The arbitrator shall decide the award 
of such payments if the Agency’s action 
Is considered to have been taken in bad 
faith. The award should cover reasonable 
attorney fees and accepted court expense 
items such as filing fees and the cost of 
transcripts. It is our intention that these 
awards should reflect the actual costs 
incurred, realizing that costs in some 
States would be higher than others lor 
the same case.

The provisions of this amendment are 
consistent with the accepted awards au
thorized in the statutory process of ap
peals. Title VII of the civil service reform 
t)ill provides the employees working 
within negotiated agreements to liave a 
choice between the statutory appeals 
process or the terms of the contract. This 
amendment corrects an inequity that 
exists if the employee chooses arbitra
tion.

The amendment authorizes the Fed
eral Labor Relations Authority to^grant 
attorney fees in the same manner de
scribed for the arbitrator. Obviously, 
some arbitration decisions will be ap
pealed to this new Authority. The inten
tion of this revision is to provide relief 
equivalent to the statutory process when 
the employee decided on arbitration. 
Such fees will include those appropriate 
<50sts wTiich had been incurred 4n the 
arl)itration process.

Mr. RIBICOFF. Mr. President, I ask 
imanimous consent that both the com
mittee amendment in the nature of a 
•substitute as amended tind the amend
ments proposed ty the Senator from 
Maryland, and others, t>e agreed to and 
as agreed to be conindered original text 
^or purposes of Tinther amendment.

The PRESIDING OFFICER. Without 
1̂3j action, the committee amendment as 

amended, is agreed to.
Mr. PERCY. Mr. President, I concur 

that the amendment before us should be 
accepted as original text. This amend
ment which is the result of long and 
arduous negotiations of staffs represent
ing Senator R ibicoff, myself. Senators

M athias and S tevens, was accepted by 
the administration 4n a meeting of four 
Senatoi^ witki Pxssident X̂ arter ‘and
Chairman Campbell, Chairman of the 
Civil Service Commission.

The purpose of the amendment is to 
address concerns that S. 2640 as reported 
from committee contain the potential for 
political abuse in the Federal bureauc
racy.

The amendment addresses these fears 
while retaining the essential structure 
and thrust of the overall legislation. For 
instance, the Merit System Protection 
Board review procedure is drafted so as 
not to allow MSPB a role in policymak
ing, this area being reserved for OPM. 
It is simply a way to assure that OPM 
in implementing policy through regula
tions does not step over the line and com
mit prohibitive personnel actions which 
is the sole standard of review for strik
ing regulations down.

The amendment is structured to allow 
MSPB to act any time after the effective 
date of the regulation, either before harm 
has been done, or in response to liarm 
that has been done.

The purpose of the amendment is to 
assure against political manipulation of 
the senior executive service as well as to 
establish a presumption in favor of career 
reserve positions.

I find that the amendment which has 
been worked out is extraordinarily help- 
lul and certainly incorporated «« original 
text is accepitable to the Senator from 
lUino^.

[From 124 Cong. Rec. S 14310 
(daily ed. Aug. 24, 1978):]

Up ' a M E N D M EN T n o  1 7 7 4

Mr. HATCH. Mr. President, I send to 
the desk an unprinted amendment.

The PRESIDING OFFICER. The 
amendment will be stated.

The legislative clerk read as follows:
T he Senator from  Utah (Mr. H a t c h ) pro

poses an unprinted am endm ent num bered 
1774.

Mr. HATCH. Mr. President, I ask una- 
imous consent that reading of the 
amendment be dispensed with.

The PRESIDING OFFICER. Without 
objection, it is so ordered.

The amendment is as follows:
O n page 8, strike lines 17-25.
On page 9. strike lines 1-25.
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O n  page 10, strike lines 1-25. 
O n page 11, strike lines 1-4.

[Hatch Amendment No. 177A strikes 
the Personnel Policy Advisory 
Committee provisions from Amend
ment No.̂  3533. Page references 
are to the printed version of 
the latter amendment, Included 
at pages 1077-1080 belov. ]

Mr. ROBERT C. BYRD. Mr. President, 
will the Senator yield briefly?

Mr. HATCH. I yield.
Mr. ROBERT C. BYRD. Mr. President, 

it is my understanding that the man
agers of the bill may be prepared to ac
cept this amendment,

Mr. HATCH. The managers have in
dicated that they would accept it. Sen
ator Mathias and Senator Stevens have 
indicated that they would accept It. It 
is not controversial, so far as I know, and 
there is no reason to debate it.

Mr. RIBICOFF. There are a few 
amendments being offered by the Sen
ator from Utah which we have discussed, 
and I am ready to accept the series of 
amendments being offered by the Sen
ator from Utah. I am uncertain abou|i 
any other amendments.

Mr. STEVENS. I shall offer the one we 
have discussed with the Senator’s staff, 
and I shall not offer the other.

Mr. RIBICOFF. During the discussion, 
we will go into the other amendment. I 
am not sure which one that is.

Mr. ROBERT C. BYRD. Mr. Ste\tns 
has one amendment. Are there other 
amendments? Only the amendment by 
Mr. Stevens after the amendments by 
Mr. Hatch.

Mr. STEVENS. Senator Dole has an 
amendment.

Mr. ROBERT C. BYRD. Mr. President, 
I ask for the yeas and nays on final 
passage.

The PRESIDING OFFICER. Is there 
a sufficient second? lliere is a sufficient 
second.

The yeas and nays were ordered.
The PRESIDING OFFICER. The Sen

ate will be in order.
Mr. HATCH. Mr. President, are the 

floor “managers willing to accept the 
amendment I have just sent to the desk? 
As I understand it, they have accepted 
the amendment.

Mr. RIBICOFF. It is accepted by the 
manager of the bill.

The PRESIDING OFFICER. The ques
tion is on agi’eeing to the amendment. 

The amendment was agreed to.
Mr. HATCH. Mr. President, I move to 

reconsider the vote by which the amend
ment was agreed to.

Mr. RIBICOFF. I move to lay the mo
tion on the table.

The motion to lay on the table was 
agreed to.

[From 124 Cong. Rec. S 14311 
(daily ed. Aug. 24, 1978):]

UP AM END M ENT N O . 1 7 7 5
(Purposes: (1) T o insure secret ba llot elec

tions under all circtimstances prior to  im 
posing a bargaining obligation  on  any 
agency. (2) T o  decertify  any exclusive rep
resentative who fails to  take action  to 
prevent or stop a strike, work stoppage, 
slowdown, or p icketing o f  any agency. (3) 
T o protect the  em ployee’s right to  hear 
both  sides o f un ion  representation argu
m ents so long  as n6 threats, force or 
prom ise o f  benefit are Involved)

Mr. HATCH. Mr. President, I send 
three unprinted amendments to the desk.

The PRESIDING OFFICER. Does the 
Senator request that they be considered 
en bloc?

Mr. HATCH. Yes. I ask unanimous 
consent that they be considered en bloc.

The PRESIDING OFFICER. Without 
objection, it is so ordered.

The amendments will be stated.
The legislative clerk read as follows: 
•nie Senator from  Utah (Mr. H a t c h )  pro

poses three unprlnted am endm ents n u m 
bered 1775.

Mr. HATCH, Mr. President, I ask 
unanimous consent that reading of the 
amendm«Qts be dispensed with.

The PRESIDING OFFICER. Without 
objection, it is so ordered.

The amendments are as follows:
On page 296, line 8, a fter the word **chap- 

fe r ’' delete the p eriod  and substitute a sem i- 
c<don and then  add the follow ing new pro
viso,

**]̂ ovided. T hat noth in g  In this chapter 
shall be construed as requiring an agency to 
negotiate In good fa ith  w ith any labor or
ganization certified after the enactm ent o f  
th is A ct un til a representative o f  its em ploy
ees has been determ ined by m eans o f  a secret 
baUot election conducted  in  accordance with 
th e  provisions o f  this chapter. Tb4s iwovlso 
shall n o t be construed to  bar a coxirolldation 
o f  units w ithout an election .
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O n page 301, line 3. add the follotjtring new 
Bubparagraplx,

“ (e) A ny labor organization w hich has v io 
lated  tectlon  7216(b) (4 ) (B ) shall, up on  an 
•pproprlate finding by th e  au th ority  o f  such 
▼lolation, have its exclusive recogn ition  
status revoked and it shall cease im m ediately 
t o  be  legally entitled  and obligated  to  repre
sent em ployees In th e  u n it.”

On page 296, line 16, add the follow ing new 
subparagraph,

••(f) H ie  expression o f  any personal views, 
argum ent, op in ion  or  the m aking o f  any 
statem ent shall n ot (1) constitu te  or be evi
dence o f  an  un fair labor practice under an:  ̂
o f  the  provisions o f  this chapter, or  (11) con 
stitu te  grounds for, or evidence Justifying, 
setting aside the results o f  any e lection  con 
ducted  under any provisions o f  th is chapter, 
tt su ch  expression contains n o  threat o f  re
prisal or  fOTce or prom ise o f  benefit.” .

Mr. HATCH. Mr. President, these 
amendments also are acceptable to the 
Bianagers of the bill, and I move their 
adoption.

Mr. BELLMON. Mr. President, may 
we have a brief explanation of what 
these amendments do?

Mr. HATCJH. MrTPresident, the first 
amendment deals with title Vn and pro
vides that no new labor organization 
which comes into being after the enact
ment of this act can achieve collective 
bargaining rights unless a majority of 
the employees in an appropriate imit 
▼ote for the union via a secret ballot 
Action. This amendment preserves the 
•anctity of the employee making: a free 
choice through a secret ballot election 
and only through that process Which is 
the proven method of guaranteeing a 
fair and unfettered employee choice. 
That is amendment No. 1.

That is amendment No. 1.
No. 2; The second amendment also 

deals with title Vn and provides for the 
decertification of any labor organization 
which is found by the authority to have 
condoned, by failing to take appropriate 
action to prevent any strike, work stop
page, or slowdown by employees: I be
lieve the public interest demands that 
we take the legal authority away from 
any union which abrogates its responsi
bility to remedy imlawful employee ac
tions. This act creates rights and duties 
on the part of both collective bargain
ing participants, and I feel this is a min
imum obligation the union should assume 
or risk losing its legal bargaining status.

The third amendment: The last 
amendment protects the employee's 
right to hear both sides of union repre
sentation arguments so long as no threat,

force, or promise of benefit are involved. 
Employees should be able to hear, and 
digest, any personal views, arguments, 
opinions, or other statements about the 
union situation whether by the union 
agents or the agency’s managers and 
supervisors without an unfair lab<» prac
tice being found or an election set aside 
based upon the expression of views. We 
have the added protection here that the 
views must be fair and not contain 
threats, force, or any promises of bene
fit for the employee involved.

I commend the three amendments of
fered en bloc to the attention of the floor 
managers and I believe they are willinĝ  
to agree to them, and they have been' 
nm by the administration, they agree to 
them, and I believe that they are very 
good amendments which will enhance 
this bill, especially title vn.

Mr. JAVITS. Mr. President, I ask the 
managers of the bill, because they have 
been handling the bill, and I am a mem
ber of the same committee— t̂hese are 
labor amendments—what is their ration
ale for accepting each amendment, and 
have they consulted with the adminis
tration and i&the administration willing?

Mr. RIBICOFF. May I say that there 
was consultation between the Senator 
from Utah and Mr. Campbell, as I under
stand it, and the staffs.

Mr. HATCH. That is correct.
Mr. RIBICOFF. Mr. CampbeU, the 

chairman of the Civil Service Commis- 
sk>n, worked out the language wtih the 
Senator from Utah.

Mr. HATCH. Mr. President, will the 
Senator yield for a slight additional ex
planation.

Mr. RIBICOFF. I yield.
Mr. HATCH. We have revamped a 

number of amendments which I brought 
to the attention of Mr. Campbell and the 
civil service people and their aides and 
staffs, and we revamped them in accord
ance with their recommendations and 
desires, and I believe the amendments 
are in good order.

Mr. JAVITS. So the managers are not 
prepared to explain the rationale; they 
are simply relying upon the fact that 
these amendments have been accepted 
by the Civil Service Commission; is that 
correct? The Civil Service Commission 
is the employer, for practical purposes, 
is it not? Has any effort been made to 
get labor’s view on these amendments?

Mr. RIBICOFF. Personally, I did not 
discuss this 'with labor. I do not feel It is 
incumbent upon me personally, as a U.S.
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Senator, to discuss something witli labor 
or with management. It worked out 
with the Civil Service Commission after 
a series of conferences. I was busy in the 
Chamber with the entire bill, and I was 
willing to accept this. I will be candid 
with my distinguished colleague from 
New York.

Mr. JAVITS. All right. I just wanted 
to get the ground rules. I am not trying 
to find any fault with the managers at 
all. I will get to the merits In just a min
ute. But I did first want to find out how 
the managers felt and their reasons.

Mr. PERCY. Mr. President, will the 
Senator yield for a question on this?

Mr. JAVITS. I yield to the Senator.
Mr. PERCY. Obviously you cannot 

touch base with everyone, I am sure this 
could have been run by some additional 
people. But in looking at the amendments 
and considering that the distinguished 
Senator from Utah brought in a rather 
bulky package of amendments today, I 
think that what has been sifted out gets 
right down to the heart of some of his 
concerns.

The first, as I understand it, would be 
to decertify any union found to be in
volved in a strike— t̂hat is an illegal ac
tion against the Government and that 
appeared on the surface at least to be 
reasonable; to insiu-e a secret ballot in 
all unicHi elections, and that should be, 
I would think, something the unions 
would want to preserve; and to see that 
there is a full opportunity to Insure the 
expression of personal or dissenting 
views in union campaigns.

.Mr. HATCH. Mr. President, will the 
Senator yield?.

Mr. PERCY. I am happy to yield.
Mr, HATCH. TTiis also protects both 

the unions and the civil service people 
because it allows the consolidation to 
take place. As I understand it, there are 
some 3,500 different unions, and it pro
tects their right to consolidate and pro
tects them prospectively and retrospec
tively tn this matter.

Mi*. PERCY. As the Senator from 
Illinois mentioned many times during 
the debate on the labor reform bill, it is 
our duty in Congress to protect the rights 
of the individual.

As I intCTpret these amendments, they 
do go to the heart of protecting individ
uals. I should think that responsible 
labor leadership would support them. But 
the Senator fnnn Illinois will admit that 
time pressure has been so great this 
afternoon with the Intention of the

leadership to finish this bill and have 
final passage voted by 5 o'clock—we are 
now 1 hour and 5 minutes behind 
that—but if there are serious reserva
tions about them, we will certainly do 
the best we can to check it out to be 
certain we looked at every aspect of it.

Mr. JAVrrs. Mr. President, the pur
pose of my taking the floor is because 
I am the ranking minerity member of the

[From 124 Cong. Rec. S 14312 
(dally ed. Aug. 24, 1978):]

Labor Committee, a committee of which 
Senator Hatch is a member, and his 
views on union organization are as well 
known as mine.

Mr. HATCH. That is correct.
Mr. JAVITS. Therefore, it is my duty 

to examine them carefully and find out' 
what is the rationale, to decide whether 
I wish to agree or to oppose. But before 
I do that, because the Senators are my 
friends, and I have great faith in them, 
and they are handling this bill, I wanted 
to find out the basis on which they were 
taking them, and now they have told me.

Mr. President, I suggest the absence of 
a quorum.

The PRESIDING OFFICER. The 
clerk will call the roll.

The second assistant legislative clerk 
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr. 
Stevenson) . Without objection-----

Mr. METZENBAUM. I object.
The PRESIDING OFFICER. Objection 

is hear.
Mr. ROBERT C. BYRD. I just want to 

make an announcement.
Mr. METZENBAUM. I withdraw my 

objection.
ORDER OP PROCEDURE TON IGH T

Mr. ROBERT C. BYRD. Mr. President, 
it is hoped that the Senate can complete 
action on this bill this evening without 
having to stay late and, if that is pos
sible and achievable, then the Senate will 
go out until 9 o'clock tomorrow morning. 
On tomorrow the Senate will take up 
the CETA bill and the remaining tax 
bills. So I hope that all Senators will co
operate and work together to complete 
action on this bill this evening and, if 
possible, hopefully it will not be too late 
and, as I say, the Senate will go out.

Mr. METZENBAUM. Mr. President,
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the three amendments that have been 
offered are matters of major concern, as 
I see it, and I am Just taking the time in 
order to see if I can find out exactly what 
they do provide. It is for that reason that 
I suggest the absence of a quorum.

The PRESIDING OFFICER. The 
clerk will call the roll.

The second assistant legislative clerk 
proceeded to call the roll.

Mr. BELLMON. Mr. President, I ask 
unanimous consent that the order for the. 
quorum call be rescinded.

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. METZENBAUM. Mr. President, re
serving the right to object, and I will not 
object, as I imderstand it, the Sentaor 
wishes to raise a point having nothing to 
do with the Hatch amendments?

Mr. BELLMON. That is correct. 
* * * * * * * * * * * * * *

[From 124 Cong. Rec. S 14313 
(dally ed. Aug. 24, 1978);]

Mr. JAVrrS. Mr. President, do I un
derstand that the amendments of Sen
ator Hatch are now pending?

The PRRESIDING OFFICER. The 
Senator is correct.

Mr. JAVITS. Has there been a con
solidation of them?

Mr. HATCH. I have moved that they 
be .considered en bloc.

Mr. JAVITS. Mr. President, are they 
divisible?

The PRESIDING OFFICER. The 
amendments are not divisible because 
they are to be considered en bloc, by 
unanimous consent.

Mr. JAVITS. I thank the Chair.
Mr. President, my first question would 

be addressed to the Senator from Utah 
as follows: The amendment which re
lates to the choice for the representative 
of the employees by means of a secret 
ballot election, that, as I understand it, 
would make it necessary to have a secret 
ballot election before there could be 
certification. That is a change in existing 
law or practice. Otherwise, there could be 
a certification on some other evidence 
of representation or on the volition of the 
United States. In short, is the effect of 
the amendment to require a secret ballot 
election where it otherwise might not be 
necessary as a matter of law to have one?

Mr. HATCH. As I understand it, the 
bill provides-----

Mr. JAVITS. I cannot hear the Sen
ator. Will he use his microphone?

Mr. HATCH. As I understand it, the 
bill itself provides for certification by a 
secret ballot election. What this amend
ment does is reinforce that, plus it does 
so prospectively, so that no organization 
which presently represents any of the 
civil service employees would be decer
tified by this amendment.

Mr. JAVITS. Decertified? In other 
words, this would only apply to future 
certification?

Mr. HATCH. That Is what I under
stand.

Mr. JAVITS. How does it change ex
isting law?

Mr. HATCH. As I understand it, the 
same way that the bill does. That is by 
requiring a secret ballot election. Under 
existing law the two sides can get to
gether and alleviate the secret ballot 
election. This mandates the secret ballot 
election in all civil service certification.

Mr. JAVITS. That is right. The two 
sides could get together and dispense 
with the election, but this would require 
such an election.

Mr. HATCH. That is right, and this is 
for the protection of the employees who 
work in civil service.

Mr. JAVITS. And is prospective in its 
operation?

Mr. HATCH. That is correct.
Mr. JAVITS. Mr. President, speaking 

for myself alone, I personally see no 
objection. It is a change in the law and 
It does make a difference, but I do not 
think it makes so much of a difference 
that I would care to disturb the existing 
imderstanding between the managers of 
the bill and my colleague.

Mr. MATSUNAGA. Will the Senator 
from New York yield?

Mr. JAVITS. I yield.
Mr. MATSUNAGA. Mr. President, as 

I read the amendment being discussed 
by the Senator from New York and the 
Senator from Utah, it requires an addi
tional election, after a union has been 
certified, to choose a representative of 
the employees, such as a business agent, 
by a secret ballot election before the 
agency may deal with that represente,- 
tive of the employees. Is my interpreta
tion correct?

Mr. HATCH. On a prospective basis, 
that is true. In other words, in the future 
the employees will be protected by the 
mandated secret ballot election with re
gard to Federal civil service employees. 
This is an employee’s right that we want 
to protect. That really does not hiu*t the
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union, so far as I am concerned.
Mr. MATSUNAGA. So that in the 

event a union has been certified by secret 
ballot, if that union is to send a business 
agent to deal with the agency, that union 
must hold a second election to elect the 
business agent who is sent to deal with 
the agency?

Mr. HATCH. T̂o. upon the effective 
date of this act, all duly certified unions 
representing civil service employees 
which have been certified up to that time, 
whether or not by secret ballot, will be 
preserved. But after the duly effective 
date of this act, from that time forward, 
all elections certifying the union will 
have to be secret-ballot elections. So the 
Senator is incorrect.

Mr. MATSUNAGA. That is already in 
the law, is it not?

Mr. HATCH. No.
Mr. MATSUNAGA. My question, I sup

pose. is directed to the meaning of the 
term “representative of its employees’* 
as shown in the Senator’s amendment.

Mr. HATCH. That is right.
Mr. MATSUNAGA. What does that re

fer to? Does that refer to the union or to 
the business agent of the imion?

Mr. HATCH. That refers to the union.
Mr. MATSUNAGA. It refers to the 

union?
Mr. HATCH. Right.
Mr. MATSUNAGA. That clarlfles It.

[From 124 Cong. Rec. S 14314 
(daily ed. Aug. 24, 1978):]

Mr. HATCH. It preserves the union’s 
representative status.

Mr. MATSUNAGA. So as I understand 
It, there Is no requirement for election 
by a secret ballot of a business agent 
sent hy the union?

Mr. HATCH. That is right. In other 
words. It is not a requirement for a 
secret ballot to choose the union agent, 
only the union, as the representative of 
the employees.

Mr. MATSUNAGA. I thank the Sena- 
tor.

Mr. WILLIAMS. Will the Senator 
yield?

Mr. JAVrrS. May I ask one other 
thing? Then I shall ^eld to the Senator.

I think quite inadvertently, the Sena
tor’s amendment said ‘ ‘Nothing in this 
chapter shall be construed as requiring 
an agency to negotiate in good faith.” 
I am sure the Senator did not mean that 
entitles him to negotiate in bad faith?

Mr. HATCH. No. certainly.
Mr. JAVrrS. I wonder If he would 

strike the words "‘in good faith”. I do not 
think the Senator had any such inten
tion. but it could be so read.

Mr. HATCH. I a^  unanimous consent 
that the amendment be modified in that 
manner. ___

The PRESIDING OFFICER. The 
Senator has that right.

The amendment was modified.
Mr. WILLIAMS. Mr. President, I 

should like to make an observation. The 
Senator from New York said he was 
speaking only for himself in agreeing 
that this amendment was acceptable to 
him. 1 speak for the Lahor Committee, 
and for myself, quite frankly, I did not 
know cH this amendment until almost 
literally minutes ago. Recognizing the 
substantial distinctions "between private 
sector collective bargaining, it seems to 
me that in the context of public sector 
unionism* the proposal that l>efore a 
tmlon must be bEÛ ained with it must 
be certified in a secret ballot election is 
not an imreasonable one and I am pre
pared to vote for it.

Mr. HATCH. 1 thank my distinguished 
lilend.

1 assumed when 1 brought these 
amendments up that they were accept
able and I was a^ed to expedite It to the 
extent that I  could, so I tried. I am 
liappy to have liad this colloquy at this 
time. I  shall be happy to answer any 
other questions.

Mr. JAVTX. Moving now to the next 
lanendment.'the so-called free speech 
amendment, that troubles me for this 
reason, and I  ^ a ll communicate tny 
ccmcern to the Senator and he will give 
me his views and his explanation. It ds a 
Suet that we consider the Federal Oov- 
^emmeni in this bill as an employer, but 
it is also the Pederal Government.

Mr.̂ BLATCH. 12181 Istrue.
Mr. JAVirs. And ymi cannot strike 

Bgainst the Federal Government, so. if 
you wodc for the Federal Government, 
you give something. You may strike Il
legally* as the postal ŵ u-Uers are threat- 
EẐ ng to do« but that Is true of any law. 
Tt oan be broken and punishmeot and 
reaction must follow.

_03ie United States l̂ as Ibmb T ŷartng 
union organization or, at least making it 
possible under the propriety of law.

Is it not a fact that, under this free 
speech amendment, an individual man
ager, speaking personally, could say that 
he does not like unions and he does not
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think they are a very good idea and he 
does not tliink that they will do anybody 
who joins them ftny good. That would 
still be within the purview of this amend
ment, would it not?

Mr. HATCH. That is correct.
Mr. JAVITS. Because it does not in

clude a threat of reprisal or force or 
promise of benefit.

Mr. HATCH. That is right. In other 
words, he may express his personal good- 
faith opinion, but he cannot express a 
threat of reprisal or force or promise of 
benefit, which is the present law. But he 
may tell what he personally feels without 
fear of an unfair labor practice charge.

Mr. JAVITS. Would that privilege, as 
the Senator describes It, also apply to an 
employee of the Federal Government, 
who could say to the other employees. "I 
think he is all wet?”

Mr. HATCH. No question about it.
Mr. JAVITS. "Notwithstanding that 

he Is the manager, he is a hired hand 
just like the rest of us and does not know 
what he is talking about,” et cetera. He 
can be just as vehement and just as 
strong.

Mr. HATCH. Just like the rest of them.
Mr. JAVITS. Just so long as it con

tains no fear of reprisal or threat.
Mr. HATCH. Under the present law, as 

the Senator knows, the employee can do 
that, even if It threatens reprisal, but the 
employer cannot. I think in the enlight
ened Federal Government of today, this 
is not an undue exercise of free speech 
tjy the manager or the employee.

Mr. JAVITS. Of course, the manager 
is also a Government employee; he is not 
the owner of his own business. I  think 
It Is quite different.

1 am not saying that I find tjiis so 
offensive and I do not think at this stage 
that it interferes with what I know.

May I  explain that, and say I am 
raaJly sorry that I felt duty bound to 
pick this up. Everything seemed to be 
SDing so w ^  and smoothly between the 
managers. But I am sure the Senatoi, 
like myself, when he lias a duty and he 
^ees it, simply cannot suppress it.

Mr. HATCH. Wm the Senator sdfiOd 
on that? ___

Mr. JAVITS, Of course.
Mr. HATCH. I appreciate the Sena

tor's bringing up his concerns on these 
amendments. I assumed, when tcUking 
to both floor jnanagers, who are, as 42be 
Senator knows, J»oth veiy tUstinguished 
Senators on this floor and have reviewed 
ttiis matter, but more ixirticularly. ki

Aalking to the icffkresentatives of the<dvil 
jiervioe, includtog the top tman o f the 

ŝervice, 1 Xelt, a labor repre
sentative as well, QisA, this matter had 
been covered. I am glad that we ane able 
io  hsive this coUoQuy. Certainly, I  ^as 
jDOt trying to put these iorih without 
the Senator’s having the <«>portunlty of 
seeing them, and would net try that, as 
the distingrilkhed Sentaor from New Vock

1 do appreciate this collowy sA 4ihis
point because, if there are any misunder
standings or difficulties, I want to clear 
them up.

Mr. JAVITS. I just managed a very 
complicated bill on the floor and I know 
that there are at least a dozen Senators 
who would have a right to complain be
cause I did not consult them about this 
or that or the other. I realize the prob
lems and I understand them fully.

Mr. RIBICOPF. Mr. President, I deeply 
regret that the distinguished Senator had 
other duties, because we had our hands 
full on the floor. We did rely on the 
Civil Service Commission and the staff 
to work it out.

I think it should be pointed out that 
4t is my imderstanding, on the freedom 
©f speech and expression amendment, 
the employees and union officials clearly 
can comment as well as somebody repre
senting the agency.

Mr. HATCH. No question about it.
Mr. RIBICOPF. Employes and imion 

officials have the same freedom of speecli-
Mr. HATCH. Will the Senator yield 

to me to make one more comment about 
that?

Mr. RIBICOPF. Yes.
Mr. HATCH. Hie difference between 

this and present law is that this provi
sion for free ispeech allows anybody to 
speak freely about the collective bargain
ing process as long as it does not involve 
threats of reprisal or force or promise of 
benefit. Under pesent law, the only ones 
who basically oan 4o that with Impimity 
Jaappen to be the union oganizer, not 
even the employees. So what this does is 
correct, and 1 think allow, anybody in 
^ood faith, as long as they are not threat
ening a r^risal or force or promising a 
benefit, to .speak fr e ^  what is in their 
minds.

Mr. JAVITS. There is one thing that 
is different, I say to the Senator. It prob
ably can be worked out in conference, but 
I  should like to call it to his attention.

He has used at the end of this amend
ment a different -catechism than has
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been used elsewhere in the bill. Just so 
long as we are clear on his intention, I 
^ 0  not think It will <>ause us any head
aches, but I should like to point this out.

If we look back at 7216(a) (1) and (2), 
we ̂ ee that it is an unfair labor practice 
for An â rency—and here is where the 
catechism oomes in—to interfere with, 
restrain, or coerce an employee in con- 
i^ tion  with the exercise of rights as
sured by this chapter or to encourage or 
discourage membership in any labor or
ganization by discrimination in regard to 
hiring, tenure, promotion, or other con
ditions of cooployment.

Therefore, it might have been better 
if the end of the amendment «aid, **if 
4such expresfiion 4s not in v̂iolation of 
.section721<6(a) <1) and (2).*’

The Senator might just study that.
Mr. HATCH. I certainly will.
Mr, JAVrrs. Then he woidd have a 

oozisistency of esimsfiion as to exactly 
what he had in mind.

Mr. HATCH. I do not have any prob
lem because we are talking about the 
Jlght of individual ^piression and not of 
tbB xifiptit o f the agency.

£U>w, if the AgeiK̂ y oomee down and 
threatens or, in this case, encourages or

[From 124 Cong. Rec. S 14315 
(daily ed. Aug. 24, 1978):]

discourages any labor organization, I 
think it would apply, I would agree.

Mr. JAVITS: It just said, “encourage 
or discourage,” and says “by discrimina
tion.”

The Senator does not expect-----
Mr. HATCH. I do not expect that.
Mr. JAVITS. That is why I say what 

I do. Look it over, study it, not this 
minute.

Mr. HATCH. As long as the rights of 
individual managers—I think I do not 
mean by this the individual manager who 
expresses his own belief or opinion, then 
since he works for the agency his actions 
are imputed under agency law to the 
agency.

I do not intend my amendment to for
bid his personal right of expression.

Mr. JAVITS. It may be giving him in 
that regard, because the language is dif
ferent, although its purpose and meaning 
are the same----

Mr. HATCH. Yes, but I would not want 
to have this construed, anyway, because 
it would make it meaningless, the free 
speech amendment, when he speaks from

his own standpoint, he binds the agency, 
60 it violates this rule.

Mr. JAVITS. Does the Senator feel the 
words “no threat or reprisal, or force or 
promise of benefit” are any different 
than------

Mr. HATCH. No. Those words apply 
even to the individual. Even my amend
ment. But I do not want, as it says in 
7216(a) (2), that it should be an unfair 
labor practice for an agency to encour
age or discourage membership in any 
labor organization by discrimination in 
regard to hiring, tenure, promotion-----

Mr. JAVITS. The Senator ^oes not 
want the individual manager t6 do that, 
either, does he?

Mi:. HATCH. Not represenWng the 
agency, but I want him to have the right 
of free speech, otherwise.

,Mr. JAVITS. Well, a fellow is a man
ager, he is the boss in the particular 
agency. If he is going to discriminate in 
regard to hiring, tenure, or promotion, 
or others, I think the Senator goes a lot 
further than there is any reason for go
ing in order to give him freedom of ex
pression.

Mr. HATCH. I do not believe my 
amendment permits him to discriminate 
in any way.

On the other hand, I also do not In
tend this amendment to mean because 
he expresses his own viewpoint with re
gard to whether or not a imion is good 
or bad that it is imputed under agency 
rules to involve the agency itself.

Mr. JAVITS. Let us break it down-----
Mr. HATCH. The agency may have a 

standard that their managers have to 
comply with, and that standard may very 
well say they cannot speak ill of the 
unions, regardless.

Mr. JAVITS. What concerns me is the 
Senator may have a conflict between his 
amendment and section 7216, depending 
on who is the manager.

The normal rules of agency may apply 
to him.

Mr, HATCH. I say I do not want them 
to apply to him with regard to the ex- 
preissions made In good faith.

Mr. JAVrra. But they may apply and,
if so, it would be the agency guilty of the 
unfair labor practice if the rules of 
agency designated him as the agent.

That is why I suggested that language, 
because I do not think the Senator’s 
language means anything different than 
what is already contained.

But for the purpose of this discussion, 
if the Senator feels he cannot do that,
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what I would like to ask the Senator is 
the following.

Mr. HATCH. Yes.
Mr. JAVITS. Does he intend that in 

this amendment, that is, the personal 
views, argument, opinion, or the making 
of any statement by the individual, that 
those views, argument, opinion, or the 
making of any statement shall be equiv
alent to interfering with restraining or 
coercing an employee in connection with 
the exercise of rights assured by this 
chapter, or encoiu-aging or discouraging 
membership in any labor organization 
by discrimination in regard to hiring, 
tenure, promotion, or other conditions of 
employment?

Mr. HATCH. The language in my 
amendment does not permit that.

Mr. JAVITS. All right. We agree on 
that.

Mr. HATCH. We agree on that.
Mr. JAVITS. We will worry about the 

language.
Mr. HATCH. Right. I believe the con

ferees could change that.
Mr. JAVITS. So much for the free 

speech amendment.
Mr. HATCH. But let me add this, that 

I want the free speech provisions to en
able any member of the civil service 
management to speak his own mind 
freely, without it being imputed to the 
agency, thus involving these technical 
rules and causing the agency to be gtdlty 
of an unfair labor practice.

Mr. JAVITS. Would the Senator con
sider that? In view of his intent, adding 
to the end of the amendment the follow
ing:

Such expression contains no threat ̂ f  re
prisal or force or prom ise o f  benefit and is 
n ot m ade under coerceive conditions.

Mr. HATCH. Yes, that is fine.
Mr. JAVITS. AU right.
Mr. HATCH. I would accept that 

language.
Mr. President, I move that my amend

ment be modified to accept that par
ticular language.

Mr. JAVITS. I will send the modifica
tion to the desk.

Mr. HATCH. I do move the modifica
tion. ___

The PRESIDING OFFICER. The Sen
ator has the right.

The amendment is so modified.
Mr. JAVITS. Mr. President, the last 

amendment—1 apologize to the Senate 
for the time, but I think we are making 
very good progress in this matter. '

I would like to point out to the Sen

ator that in respect to decertification of 
a labor organization, which is a very 
lethal remedy------

Mr. HATCH. It certainly is.
Mr. JAVITS. The Senator knows that.
At the same time, the Senator Is abso

lutely right that the matter which he is 
seeking to redress is a very strong and 
Important Federal right, and I think it 
is important enough so that I ought to 
read to the Senate what section 7216 
(b)(4)(B) says.

Mr. HATCH. Right.
Mr. JAVITS. It says:
C ondone any activity described in  s\ib- 

paragraph (A ) by fa iling to  take actioii to 
prevent or stop  It.

Let me read (A) because that is whal 
is referred to:

(A ) Call or participate in, a strike, ^'ork 
stoppage, slowdown, or p icketing o f  an 
agency in  a labor-m anagem ent dispute if 
such p icketing Interferes or reasonably 
threatens to  Interfere w ith an agency's 
operations.

May I ask as a first question, why 
did the Senator not include (A), why 
just (B), just as a question of curiosity?

Mr. HATCH. Because (B) does by im
plication include (A).

Mr. JAVITS. In other words, the Sen
ator intends to include (A) ?

Mr. HATCH. Yes; there is no question 
about it.

Mr. JAVITS. And the condoning of 
course, is the more inclusive.

Mr. HATCH. Yes; to make it even 
more clear, the authority is the labor 
authority provided for pursuant to this 
act. If that authority says they have 
condoned this type activity, then when 
the union itself has an affirmative duty 
in the public interest not to have such 
activity, then this remedy does and 
should come into play.

Mr. JAVITS. As a practical matter, 
Mr. President, the Senator goes on in 
his amendment to say, “upon an appro
priate finding by the authorities”-----

Mr. HATCH. By the authority.
Mr. JAVITS. Authority.
Mr. HATCH. Meaning the authority in 

this bill.
Mr. JAVITS. The authority in this bill 

of such a violation.
The Senator will agree, will he not?
Mr. HATCH. That is the Federal labor 

relations authority provided in this bill.
Mr. JAVITS. The Senator will agree 

that this being a drastic remedy, there 
could be a lot of argument about the 
facts and the merits.
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Mr. HATCH. I certainly do agree.
Ml*. JAVITS. Is there any procedure— 

and I have not examined this closely, 
and I am sure the Senator has, and that 
Is why I ask this—is there any procedure 
with relation to a finding? Is there a 
notice, a hearing, an opportnuity to con
test the facts?

The Senator says in his amendment 
that upon an appropriate finding by the 
authoiiy, its excl\\sive recognition status 
is revoked and it shall cease immediately 
to be legally entitled and obligated to 
represent employees. That is a pretty 
drastic remedy. Has the Senator any 
procedure of notice or hearing or appeal 
or some procedure whith is involved in 
such a drastic remedy?

Mr. HATCH. Yes; pursuant to this 
particular bill, there would be notice of 
an imfair labor practice that would be 
litigated. If it is found to be unfair and 
the condoning has taken place, the of- 
fending union would be decertified.

Mr. JAVITS. Can the Senator key us 
to these procedure sections, notice and 
hearing, which relate to the Issue, the

[From 124 Cong. Rec. S 14316 
(daily ed. Aug. 24, 1978):]

words ‘'appropriate findinĝ *? I beg the 
Senator to help me in that, because, as 
I say, he undoubtedly has checked this 
out closely.

Mr. HATCH. Does the manager of the 
Ijill know extactly where that provision 
is? He may be able to assist us in that 
regard. I think it begins on page 271. I 
think it is paragraph 7216.

Mr. JAVITS. What page is that?
Mi\ HATCH. 7216 starts on page 295.
So it ^ould be pursuant to the unfair 

labor practices section, as I understand 
it, in the committee bill which we are 
considering at the present time.

Mr. JAVTTS. So when the Senator 
speaks------

Mr. HATCH. Probably also 7233, al
though I am not positive of that.

Mr. JAVITS. When the Senator speaks 
of “appropriate finding,*' the Senator in
corporates by reference the procedure of 
7216?

Mr. HATCH. The whole chapter 72 on 
the Federal service management rela
tions chapter, which starts on 7201, up 
through 7205.

Mr. JAVITS. In other words, the whole 
procedure chapter.

Mr. HATCH. That is right—as de
fined in the bill.

Mr. JAVTTS. Is it not the fact, also, 
that whether or not the word “immedi- 
ately*’ belongs will depend upon the out
come of that proceeding?

Mr. HATCH. That is correct.
Mr. JAVITS. So that we reaUy need it 

or do not need it.
Mr. HATCH. Tliere would have to be a 

justicable decision, with all the rights 
accorded to both sides.

Mr. JAVITS. And that decls'ion would 
determine the time of its effectiveness 
and the procedure?

Mr. HATCH. That is right. H that pro
cedure is appealed, there has to be an 
ultimate decision that determines the 
immediate effect.

Mr. JAVITS. By using the word “im
mediately^— ŵhich I hope the Senator 
ultimately will decide against— t̂he Sen
ator is not trying either to abbreviate 
or increase that time?

Mr. HATCH. No. We do not want to 
be unfair to any labor organization with 
this amendment, so “immediately"' re
fers to the finding of an unfair labor 
practice, meaning condoning the illegal 
activities provided for xmder this bill.

I think it is going to be up to the la
bor authority to determine whether that 
Immediate effect takes effect upon the 
finding, even though there may be an 
appeal.

Mr. JAVITS. Yes.
Mr. HATCH. Or whether it will not 

take effect until there be a final reso
lution of the matter, which may be in 
^  Supreme Oaurt of the United States.

Mr. JAVITS. Would not the Senator 
agree with me that under the expres
sion he gives the words “appropriate 
finding’’ and the iRrord “immediately,” 
it really it not necessary  ̂because it may 
be immediate and it may not? It de
pends upon the determination, the rules, 
the procedures, of the authority? All I 
&m trying to nvoid is to add or subtract 
anytiiing that the Senator has incoipo- 
rated by reference.

Mr. HATCH. Why do we not change 
che language this way, to satisfy the 
Senator:
And it  shall cease, u p on  such finding, t o  be 
legally entitled and obligated to  represent 
em ployees in the union.

Mr. JAVITS. That is all right. Do not 
do it yet, though.

Mr. President, for the moment, I 
should like to yield the floor, because I 
see that Senator M e tz e n b a u m  is anxious 
to be heard on this matter.

The PRESIDING OFFICER (Mr.



1030

Stone) . The Senator from Ohio is rec
ognized.

Mr. METZENBAUM. Mr. President, 
will the Senator from Utah yield for a 
question?

Mi\ JAVITS. I have yielded the floor.
Mr. HATCH. I will be happy to answer 

any questions.
Mr. METZENBAUM. WiU the Senator 

from Utah tell me whether in private 
practice, with respect to employers, there 
is any situation which is comparable to 
that just provided for under his section 
(b), which provides that where a labor 
union condones any activity described 
in paragraph (a), that labor union may 
be decertified?

All the Senator provides here is that 
under paragraph (b), if the labor union 
fails to take action to prevent or stop 
certain procedures as provided for under 
paragraph (a), then, whether immediate 
or otherwise, you have decertification. Is 
it not a fact that a private labor orga
nization— ŵhen I say private, I mean * 
private employer-----

Mr. HATCH. The Senator Is talking 
about the private sector?

Mr. METZENBAUM. Yes.
All that would occur under ihose cir

cumstances is that the union would be 
found guilty of an unfair labor practice; 
but there is no procedure and the courts 
have not ruled, even in some coses which 
were very flagrant with respect even to 
discriminatory practices, whe^e the 
imion has been decertified. Is that not a 
fact?

Mr. HATCH. Let me answer the ques
tion this way:

Even in the p riv ^  sector, which Is dis
tinguishable here, there is no law which 
says a union cannot strike. They have the- 
right to strike in the private sector. In 
the public sector, they do not have the 
right to strike. Yet, we are finding all 
Jdnds of threats to strike ell over the 
country, which could cause chaos.

My amendment may resolve that. But 
there are some situations. I can think of 
one cursorily In which «  union, even 
imder the private sector, can be decerti
fied for <»rtain activity, and that is 
where it practices racial discrlminBAion. 
It can be decertified even In the pirivate 
^ctor« tinder that -circumstance, «nd 
there may be dthers.

Mr. METZENBAUM. The courts have 
kot held in acooiiiaiace with the state
ment just made by ttie Senator from 
Utah, as I imderstand it. 1 think the case 
Is Handy Andy, or something like that.

The fact is that merely condoning

a strike, even If the onion has agreed by 
cointract not to strike, ^r cendondng 
pickstang, m  a  slowdown, or a work 
stopDage, TtaioDs tk> not become dooerti- 
fied in the private sector.

My question is. Why does the Senator 
go to the extreme that he goes in this 
case In order to decertify the union and 
cause it to lose Its parking rights?

Mr. HATCH. Because the imion, by 
becoming a decertified union in the pub
lic sector, has as its basic tenet the obli
gation and affirmative duty to act in the 
public interest, too. Since the law says 
that a union cannot strike— ŵhich is the 
present law, irrespective of what is being 
done here in civil service reform—the 
union has an obligation not to promote 
or encourage a strike.

The reason why I believe this provision 
is not extreme but a provision which is 
needed is that presently we are being 
faced with all kinds of threats of strikes 
on the part of public-sector employees, 
and -even some of their union leaders, in 

'Violation of the law, in violation of their 
affirmative duty not to do so.

As Senator Javits pointed out, I am 
trying to prevent that, thus putting some 
teeth in the law, so that they will have to 
think twice before they advocate in any 
way abridgement of their affirmative 
duty not to strike In the public sector.

To be honest with Senators, iliey will 
have all of their rights protected, as Sen
ator Javits in his characteristic fashion 
has so amply pointed out, by formal liti
gation proceedings which may imder 
certain circumstances go to the Supreme 
CJourt of the United States, but this puts 
some teeth Into that particular provision. 
And that Is the purpose of it.

Mr. METZENBAUM. Mr. President, I 
suggest the absence of a quorum.

The PRESIDING OFFICER, T^e clerk 
will call the roll.

Tlie assistant legislative clerk pro
ceeded to can the roll.

Mr. JAVITS. Mr. President, T ask 
imanimous consent that the order for 
l^e quorum call be rescinded.

The PRESIDING OFFICER. Without 
ohjection, it is so ordered.

Mr. DAVITS. Mr. President, I wonder 
whether the Senator from Utah would 
mind if momentarily his amendments 
wre set aside so that Senator Heinz may 
t^er an amendment which I gather will 
be accepted and then Immediately re
sume on the amendments of the Senator.

I make that unanimous-consent re- 
•quest. ___

The PRESIDING OFFICER. Without
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objection, it Is so ordered.
Hie Senator fromPenn^lvania.
Mr. HEINZ. Mr. President, of course, I 

«ay to the managers of the bill, Senator 
R ib io o f f  and Senator P e r c y , how much 
I admire the exc^lent job they have done 
-on ttiis legislation, not only here in the 
Chamber but in our -Govemmental Af
fairs Comndttee.

Mr. President, before discussing this 
amendment, I  reiterate my support for 
S. 2640 and commend my colleagues on 
the Oovemmental Affairs Committee for 
laieir long and oareful consideration of 
the tivil /service reform legislation and 
the civil service reorganization proposal. 
More Umn a year has been spent by the 
administration and Congress in closely 
fi&fQyzaxxg the many problems of the civil 
service system.and weighing various so
lutions to jQiem. After this amount of 

we have a responsibility to insure 
that the bill we pass will truly address

[From 124 Cong. Rec. S 14317 
(daily ed. Aug. 24, 1978):]

these problems. It is clear that oar civil 
service system is in dire need of reform; 
the Federal bureaucracy has become a 
labyrinth of redtape duplicated and un
necessary work, and lack of responsive
ness to the needs of th3 American people. 
The public today is frustrated at the size 
and cost of Government: it is frustrated 
at its inefficiency, and frustrated at its 
inability to provide the services they are 
paying for with their taxes. Not only is 
the public dissatisfied, but civil servants 
are frustrated with the amount of red- 
tape and bureaucratic tarriers which 
prevent them from effectively perform
ing their jobs as public servants.

Heforming this system on the basis of 
sound management principles, enabling 
“managers to manage", and streamlining 
the existing maze of rules and regula
tions which control Federal personnel 
management is certainly a meritorious 
goal. I am, however, deeply concerned 
that S. 2640, as reported from the Gov
emmental Affairs Committee, falls short 
of ensuring that these goals will be met. 
The problem of size and cost of this 
bureaucracy is not adequately addressed. 
“Streamlining” the existing bureaucracy 
should make it smaller and more cost 
effective; it should not. increase its size 
and cost. The amendment I km proposing 
will partiaUy address this jpconsistency 
and ensure that this legislation will more 
truly be a reform measure.

Infierent in S. 2640 and in the re
organization plan, which will soon go into 
effect, is an increase in the number of 
top level appointed positions in the civil 
service sy st^  and an increase in the cost 
of these top level positions. Currently, 
the civil service is controlled by the Civil 
Service Commission. This presldentially 
appointed, three-member commission is 
head by a chairman, and inohides the 
vice chairman and third Commission 
member.

CIVIL SERVICE CO M M ISSIO N

Chairman—Executive Level m , 
$52,500.

Vice Chairman—Executive Level IV, 
$50,000.

Member—Executive Level IV, $5(T000.
The reorganization and reform pro

posals will abolish the Civil Service Com
mission and replace it with an Office of 
Personnel Management and a Merit Sys
tem Protections Board to assume the 
personnel management and judicial re
sponsibilities currently held by the Civil 
Service CommissiQn, xepectively. The 
creation of these two new agencies will 
not only increase the number of top level 
management positions from 3 to 11, It 
will also increase the executive levels of 
Uiose positions. This increases bureauc
racy; it -will also increase its cost by 
the additional positions and the upgrad
ing of these positians.

OFFICE O F  FEBSOITNEL aCAKAGEMElTT

Director—executive level n , $57,500.
Deputy Director—executive level m , 

$52,500.
Associate îirectors tfive)—executive 

levd IV, $50,000.
M ERIT S T S IE U B  PROICCT7' ti BOARD

Chairman—executive level m , $52,- 
500,

Vice Chairman—executî re level TI, 
$504KM).

Member— êxecutive level IV, $50,000.
Special Counsel to the MSPB—execu

tive level IV, $50,000.
These positions alone will add an addi

tional $417,500 in salaries for top level 
appointees. This figure does not include 
the cost of assistants and secretaries 
which will almost certainly accompany 
them.

In addition, Mr. President, the crea
tion of the Federal Labor Relations Au
thority will also create new top level slots 
in the bureaucracy. The responsibilities 
of the Chairman, two Members and Gen
eral Counsel have imtil now been held 
by personnel in the Civil Service Com
mission, the Department of Labor and

50 - 9 52  0 - 7 9 - 6 7
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the Office of Management and Budget. 
These were not previously full-time re
sponsibilities for any single members of 
those agencies. The new Federal Labor 
Relations Authority positions will be:

irn>ERAL LABOR RELATIONS AU TH OR ITY

Chairman—extcutive level n, $52,500.
Members (two)—executive level IV, 

$50,000.
To more effectively implement Federal 

personnel policy it may in fact be nec
essary to separate responsibilities cur
rently held by the Civil Service Commis
sion, creating two new agencies, and to 
create permanent full-time positions to 
direct Federal labor relations; however, 
I feel it is an unnecessary expenditure of 
taxpayers dollars to elevate these posi
tions to the proposed levels. The re
mainder of my amendment would, there
fore, reduce each of the proposed new 
positions by. one executive level. This 
would result in an annual savings of an 
estimated $132,500, or 18.5 percent, of 
the current salary levels In the bill.

In B um , Mr. President, we are seeing 
a 60-called reform prc^sal transpose 
what are 3 full-time positions and 3 very 
much part-time jobs into a total of 13 
top level full-time positions, all at a 
higher pay level than currently. While It 
is tempting to try to restructure and 
prune back this proliferation oi txfp level 
political appointees, my amendment only 
seeks to cut the pay of these positions 
by one level, thus preventing the pay in
flation in the bill. / .

UP AMENDMENT NO. 17 76

(Purpose: R educing the level o f  com pen-
eation o f  offlcere and m em bers o f  OPM ,
MSPB and FLEA)

M̂r. HEINZ. Mr, President, I send to 
the desk my unprinted amendment and 
ask for its immediate consideration.

The PRESIDING OFFICER. The clerk 
wSl report.

The assistant legislative clerk read as 
follows:

T he Senator from  J^ennsylvania <Mr. 
H e i n z )  p r o p o s e s  an unprinted am endm ent 
num bered 1T76.

Mr. HEINZ. Mr. President. I ask unani
mous consent that further reading of tiie 
amendment be dispensed with.

The PRESIDING OFFICER. ISTithout 
objection, it is so ordered.

The amendment is as follows:
O n  p age 147, strike tnit lines 10 ttirough 

f2 , e n d  insert In lien  thereof the follow in g:
( b ) U )  Section 6314 3f -title 6, ^JFnited

Code, is am ended Ivy Inserting « t  th e  
and tbereof the toUawkag new  paragraph:

“ (67) Director of the Office of Personnel 
Management.” .

(2) Section 5315 of such title is amended 
by Inserting at the end thereof the follow
ing new paragraph:

“ (122) Deputy Director of the OiTice of 
Personnel Management.” .

(3) Section 5316 of such title is amended 
by inserting at the end thereof the following 
new paragraph:

“ (144) Associate Directors of the Office of 
Personnel Management (5).” .

On page 166, strike out lines 10 through 
23 and insert in lieu thereof the following:

<b)(l) Section 5315 of title 5, United 
States Ck)de, is amended by adding at the 
end thereof the following new paragraph :

“ (123) Chairman of the Merit Systems 
Protection Board.”.

(2) Section 5316 of such title is amended 
by adding at the end thereof the following 
new paragraphs:

“ (145) Members, Merit Systems Protection 
■Board.

“ <146) Special Counsel of the Merit Sys
tems Protection Board.” .

(3) (A) Paragraph (17) of section 5314 of 
such title is hereby repealed.

(B) Paragraph (66) of section 5315 of such 
title is hereby repealed.

(C) Paragraph (99) of section 5316 of such 
title .̂s hereby repealed.

On page 316, strike out lines 4 through 15, 
ana insert in Ueu thereof the following:

(f) SecUon 5315 of title 5, United States 
Code, is amended by adding at the end there
of the following new paragraph:

•*(124) Chairperson, Federal Labor Rela
tions Authority.” .

(g) Section 5316 of title 5, United States 
Code, is am end^ by adding at the end there
of the following new paragraph:

“ (147) Members, Federal Labor Relations 
Authority (2).” -

On page 281, line 6, strike out “ Senate.” 
and insert in lieu thereof the following: 
*^nate, end shall be paid at an annual rate 
of basic pay equal to the maximum annual 
rate of basic pay currently paid, from time 
to time, under the General Schedule.”.

Mr. HEINZ. I would be pleased to 
respond to questions.

Mr. RIBICOFF. Mr. President, we 
have had an explanation of the amend
ment by the distinguished Senator from 
Pennsylvania. He makes his point and 
he makes it well. His amendment is ac
ceptable to the manager of the bill.

Mr. PERCY. Mr. President, I find the 
amendment acceptable and I know of 
BO opposition on this side.

‘The PRESIDING OFFICER. The 
question is on agreeing to the amend- 
m«it of the Senator from Pennsyl
vania.
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ftmendment was agreed to.
Mr. HEINZ. I would just like to thank 

the managers of the bill.
S ▼ery much appreciate their accept- 

Mioe <a the amendmait.
Mr. President, I move to reconsider 

tatie TOte by which the amendment was 
agreed to. '

Mr, RIBIOOFF. 1 move to lay that 
motion cn the table.

motion to lay on the table was 
agreed to.

Mr. MBICJOFP. Mr. President, if I 
may have the attention of the distin> 
gid^hed Senator from Ohio (Mr. Metz- 
ehbatth), tiie Benator from New York 
^Senator Javxts) , «nd the Senator from 
Utah (Senator Garn). I do appreciate 
the ooQcem of the distinguished Sena
tor ttan  New York and the Senator 

Oliio. ODfortunately, they were

[From 124 Cong. Rec. S 14318 
(daily ed. Aug. 24, 1978):]

not on the floor in the early part of the 
afternoon. During the day the distin
guished Senator from Utah presented 
this amendment to us in advance of 
a series of amendments.

The distinguished Senator from Illi
nois (Senator P e r c y ) and I were busi
ly engaged in explaining this bill and 
handling amendriients. It was my sug
gestion that the Senator from Utah and 
our staffs meet with Mr. Campbell, the 
Chairman of the Civil Service Commis
sion, and the staff of the executive 
branch to try to work out a series of 
amendments that would be consistent 
with the thrust of S. 2640.

The amendments of the Senator from 
Utah were voliunninous. Although the 
philosophy of the Senator from Utah 
certainly differs basically from that of 
the Senator from New York and the 
Senator from Ohio and myself—and I 
will let the Senator from Illinois speak 
for himself— t̂he Senator from Utah was 
completely cooperative in trying to work 
out a series of accommodations, and the 
Senator from Utah came back after 
meeting with the administration and 
our staffs with these amendments.

I can imderstand the concern of the 
Senator from New York and the Senator 
from Ohio. At no time was the Senator 
from Utah trying to pull a fast one on 
anyone. This was carefully crafted and 
worked out with Mr. Campbell and his 
artaff in the Vice President’s office. We

felt that in the sense of accommodation 
they worked it out.

I do feel, with the colloquy that took 
place between the Senator from New 
York and the Senator from Utah, that 
some of the fuzziness or misunderstand
ing was clarlHed, and I do believe both 
the Senator from New York and the Sen
ator from Ohio have rendered A public 
service to all of us on this legislation.

I want to make it perfectly clear that 
the Senator from Utah was most cooper
ative in trying to work out a very knotty 
problem.

Mr. HATCH. I thank the distinguished 
Sehator.

Mr. PERCY. Mr. President, I will Just 
be a moment. I should like to reiterate 
also what my distinguished colleague. 
Senator Ribicoff, has indicated. From 
the outset of the day until now we have 
worked with the Senator from Utah. I 
did participate in some of the meetings 
with Chairman Campbell and members 
of the White House staff in the Vice 
President’s office, and considering what 
we started with and what we now have 
there has been a remarkable change and 
a spirit of cooperation.

Once again we are deeply indebted to 
the distinguished Benator from New 
York for raising the question, for taking 
every word in these amendments to clar
ify what they mean, what the impact 
might be and what the implications 
might be for changing and modifying 
some of that wording accepted by the 
Senator from Utah, and also by estab
lishing legislative history we can cer
tainly get the intent and purpose of 
these amendments.

Under no condition or under no cir- 
ciunstances are we trying, basically try
ing, to change the thrust and direction 
here, but certainly in looking after the 
interests of workers throughout the 
country, as the distinguished Senator 
from New York always has, we must 
take into account that there are mixed 
feelings on all these issues with Govern
ment workers as well.

But the managers of the bill have tried 
the best they could to work out the most 
practical solution. The Senator from Il
linois wants to express appreciation 
again to the Senator from Utah for his 
cooperation and to the distingiiished 
Senator from New York for the extraor
dinary service he has rendered now in 
helping to clarify these matters that 
have been of concern to him and to our 
distinguished colleague from Ohio (Mr.
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M e t z e n b a u m ) .
Mr. MATSUNAGA. Mr. President, pur

suant to the response of the Senator from 
Utah to questions put to him earlier, in 
order to clarify the first amendment of 
the three, which he has offered, I propose 
an amendment to change in the second 
line of the proviso, the words “a repre
sentative of its employees** to “such labor 
organization.** I have discussed this mat
ter with the Senator from Utah, and he 
has indicated a willingness to accept my 
amendment as a modification to his first 
amendment.

I now yield to the Senator from Utah 
for that purpose.

Mr. HATCH. Mr. President, if the Sen
ator will yield to me, I will yield to the 
distinguished Senator from New York so 
that he can have the fioor and then he 
will yield and I will make the modifica
tions.

Mr. JAVITS. Mr. President, I stirred 
this up and I hope to be able to be here 
when it is finished. 1 wish immediately 
to thank my colleague. Senator M a t -  
suNAGA, and my colleague. Senator M e t -  
ZENBAUM, for giving this matter their 
close attention, and it has been very help
ful, but my purpose was only to clarify, 
not to, if possible, interfere with the ac
tions taken by my completely trusted 
colleagues, to wit, the managers of the 
bill, and Senator H a t c h . He had not the 
remotest idea but that this matter was 
thoroughly cleared jin every way that it 
should be, and I repeat I mentioned be
fore and I say again, simply being on the 
floor and having some experience in labor 
matters and feeling it my duty to read 
things and to ask questions if I am in 
doubt, I carried out my responsibility.

I am pleased that things have ended 
up in concord, and I beg the Senator 
from Utah to believe that there is not the 
remotest question I think in anybody’s 
mind on the floor that his conduct as a 
Senator was absolutely impeccable.

Mr. HATCH. I thank the distinguished 
Senator from New York. I always appre
ciate his good cooperation and his con
duct, and I can truthfully say I thought 
everything had been cleared. I would 
certainly not present any amendment 
without having it cleared, and especially 
when we had had it cleared with the ad- 
min^tration and the leaders of the bill, 
as is the usual case. I tried to be accom
modating in having this language meet 
the needs of the Senators here, and I 
b^eve the distinguished Senator from 
New Yoric, the distinguished Senator

from Hawaii, the distinguished Senator 
from Ohio and, of course, my very re
vered chairman of the Governmental 
Affairs Committee have all added to the 
colloquy which, I think, has made this 
quite clear.

So let me make some modifications 
which I think will resolve the conflicts 
but still not denigrate the purpose of my 
amendments, which are acceptable to me.

Let us start with the flrst amendment, 
which was with regard to the.secret bal
lot election. To accommodate the distin
guished Senator from New York, we have 
already moved that the words ‘ în ggod 
faith” be stricken, and that has been ac
cepted, to the best of my knowledge. If 
not, then I so move.

The PRESIDING OFFICER (Mr. 
H a r t ) . The amendment' has been so 
modifled.

Mr. HATCH. To accommodate the 
distinguished Senator from Hawaii, al
though "a representative of its em
ployees** is a. series of legal terms of art 
in labor law, and since “labor organiza
tion** is utilized throughout this particu
lar bill, we will strike “a representative 
of its employees,** and substitute in lieu 
thereof “such labor organization,** and 
I so move.

The PRESIDING OFFICER. The Sen
ator has that right, and the amendment 
is so modified.

Mr. HATCH. 1 offer this amendment.
Mr. MATSUNAGA. If the Senator 

from Utah will 3̂ eld, I thank him for his 
willingness to make the modifications I 
have suggested. Since he has accepted 
my proposed amendments and the modi
fications suggested by the Senator from 
New York, I can now lend him my 
support.

Mr. RIBICOFP. The modifications are 
acceptable to the manager of the bill.

Mr. HATCH. Since the modifications 
are acceptable to the manager of the bill.
I move the amendment be adopts.

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment as 
modified.

Mr. METZENBAUM. Has the amend
ment not been accepted?

Mr. JAVITS. Mr. President, a parlia
mentary inquiry.

The PRESIDING OFFICER. The Sen
ator will state it.

Mr. JAVITS. Is it not a fact that only 
one vote is required on all three amend
ments, but that they may be separately 
modified? That is the privilege of the 
Senator, is it not?

The PRESIDING OFFICER. The Sen
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ator is correct.
Mr. HATCH. Then I wiU present aU 

the amendments and move they be 
adopted en bloc, the second amendment 
with the changes we have agreed to. It 
has to do with explicit recognition 
standards. He have stricken the word 
‘̂Immediate** and Inserted in lieu thereof 
“upon such findings.” Is there anything 
else we added?

Mr. JAVrrs. We added something we 
sent to the desk on a yellow sheet, did we 
not? No; that is on free speech.

Mr. HATCH. I move that particular 
change. It may have been moved, but I 
move it again.

The PRESIDINO OFFICER. Ttie Sen-
[From 124 Cong. Rec. S 14319 
(daily ed. Aug. 24, 1978):]

ator has the right to modify his amend
ment.

Mr. HATCH. As to the third amend-* 
men, with regard to free speech and the 
ri^its of free speech, at the conclusion 
of the amendment we have stricken the 
period and have added “or unduly coer- 
tjive conditions,” and I move that 
modincation.

The PRESIDING OFFICER. The mod
ification has been made.

Mr. HATCH. As I understand it, the 
managers of the bill have accepted all 
three of these amendments en bloc.

Mr. METZENBAUM. Mr. President, 
will the Senator yield?

Mr. HATCH. Excuse me; Senator Met- 
EENBAUM also had another modification. 
I am sorry, S^iator, I forgot yoiu«.

With regard to the exclusive recogni
tion amendment, we should add the 
words ‘ ‘after any labor organization 
which'' and then add the words “will
fully and intentionally by omission or 
commission has violated” and I move 
those additional changes.

Mr. METZENBAUM. Mr. Presid^t— •
The PRESIDING OFFICER. The Sen

ator has the right to modify his amend
ments.

Mr. MET20:nbaum . Will the Senator 
from Utah yield for a minute?

Mr. HATCH. I am happy to yield for 
1 minute.

Mr. METZENBAUM. I appreciate very 
much the cooperation of the Senator 
from Utah. It makes the amendment less 
objectionable than it was. I do not wish 
to indicate support for the amendment, 
but rather lhan delay the d^>ate this 
evening, I am pleased with his spirit of 
cooperation and am willing to accept this

amendment as the basis from 'which to 
go Xorward at this point.

Mr. HATCH. I  thank the Senator Irom 
Ohio for his oooperation, and I now move 
the adoption of the amendments, en bloc.

The PRESIDINa OFFICER. WiU the 
Senator from trtah send his amendments 
to the desk, so that there is no question 
about them?

Mr. HATCH. Could I ask that my aide 
and S^oator Metzenbaum work these 
out? I do not have them written out. We 
will work them out at the desk. Is that 
acceptable to everyone?

Mr. MATSUNAQA. 1 have ihem 
written out.

Mr. METZENBAUM. I  think it is 
pretty much agreed that we are really 
only Inserting the language ^̂ wilfully or 
Intentionally, by omission or oommls-
sion.” *_______

•nie PRESIDINa OFFICER. The 
question is on the adoption of the 
amendments, -as modified, en bloc.

The amendments, as modified, were 
agreed to en bloc.

Mr. HATCH. I move to reconMder the 
vote by ^ Ich  the amendments w oe
agreed tô ____

Mr. JAVITS. I move to lay that mo- 
UoxKsa file table.

The moUon to lay on the table ww 
agreed to.

Several Senators addreased the Chair.

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

Mr. HATCH. I eompUment the dis- 
tinguii^^ managers of this bill for their 
cooperative efforts and the aid and coun- 
Bd they have given me throughout  ̂what 
1 did not expect to be a lengthy time with 
these amendments but which has heen, I 
teheve, an effective time. I  l » w  we have 
t>een al)le to a s ^  them in the piepara-

[From 124 Cong. Rec. S 14321 
(daily ed. Aug. 24^ 1978)j]

Mr. GARN. Mr. President, my objec
tion to the House civil service reform bill 
is simply because they have the Hatch 
Act provisions attached to it. On numer
ous occasions I have talked to both the 
distinguished majority manager of the 
bill and the minority manager of the bill 
and they have agreed with my concern. 
So the Senate bill does not have any 
Hatch Act provisions in it. The House 
bill does. That bill has not passed the 
House.
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My concern is what the actions of the. 
managers of this bill would be in confer
ence if there were attached in conference 
the Hatch Act provisions.

Mr. RIBICOPP. Mr. President, may I 
respond as manager of this bill and 
chairman of the Governmental Affairs 
Committee?

Personally, I am opposed to changing 
the Hatch Act as it now exists. I have 
been consistent in opposition to any 
changes.

Also, there is no room for amending 
S. 2640 for the Hatch Act.

It is my per;sonal view that to do so 
would negate all we are trying to achieve 
in S. 2640.

The Senator from Utah has my per
sonal assurance that, the Senate not 
having put into S. 2640 an amendment in 
which the Hatch Act is changed, under 
no circumstances would 1 sign a confer
ence report and bring back a conference 
report to this body which contained a 
change in the present Hatch Act.

Mr. GARN. I thank tiie distinguished 
Senator from Connecticut.

Mr. PERCY. I would like to advise that 
I have now put on the record ft niunber 
of times the position of the Senator from 
Illinois on this matter. I took the posi
tion with the majority manager that If 
there was an attempt to put the Hatch 
Act amendment on his bill, it would kill 
the civil service reform bill. I have clearly 
indicated that I oppose such measure.

As minority floor manager of the civil 
service reform bill, I would refuse to sign 
a conference report which incorporated 
such a provision.

There will not be any such amendment, 
obviously, in this biU in the Senate. We 
have tried to send as unmistakable and 
as clear a message as possible to our\col- 
leagues in the House that it would be an 
exercise in futility to attempt to add it 
in the House.

This bill should be a civil service re
form bill, period. Everything that we 
have attempted to do to depoliticize the 
civU service might be undone by Hatch 
Act changes, and certainly there would 
be absolutely no possibility of getting any 
such bill through the Congress this year.

I give my colleague as strong an assur
ance as any Senator can that this Sen
ator would resist every attempt to have 
the Hatch Act reform provision added to 
this bill. It simply will not be done.

Mr. GARN. I thank my distinguished 
colleagues for their very definite and pre
cise reassurances. On the basis of those

reassurances. I intend to vote for the 
bill.

Mr. PERCY. I would Uke to say that 
my distinguished Illinois colleague. Con
gressman D e r w in s k i , feels just as strong 
about this matter and has been working 
to reason with his colleagues in  the 
House not to in any way impede or in
cumber, holdup or make impossible, the 
passage of civil service reform, which is 
a matter of high priority on both sides 
of the aisle, with both the Congress and 
the President of the United States.

Mr. SCOTT. Mr. President, I wonder 
when we are going to have a final vote. 
I told my wife I would leave here at 7:30. 
If we are going to have a vote right now, 
I want to vote. But if not, I am going to 
have to leave.

Mr. RIBICOFF. The Senator from 
Alaska has a final amendment and then 
we will go to third reading and vote on 
passage, if we can have the cooperation 
of the other Members of the Senate.

a m e n d m e n t  n o . 3 4 1 6  
(Purpose: T o  provide fo r  Judicial review o f

Federal Labor R elations A uthority  unfair
labor practice decisions)  ̂ t
Mr. STEVENS. Mr. President, I call up 

my amendment No. 3416 and ask for its 
immediate consideration.___

The PRESIDIJJipr OFFICER. The 
amendment’will be stated.

The assistant legislative clerk read as 
follows:

T he Senator from  Alaska (M r .. S t e v e n s ) 
proposes an am endm ent num bered 3416.

Mr. STEVENS. Mr. President. I ask 
unanimous consent that reading of the 
amendment be dispensed with.

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. STEVENS. Mr. President, I send 
a modification of the amendment to the 
desk.

The PRESIDING OFFICER. The 
modification will be stated.

Mr. STEVENS. Mr. President, I ask 
imanimous consent that the reading of 
the modification be dispensed with.

The PRESIDING OFFICER. Without 
objection, it is so ordered.

The amendment as modified, is as fol
lows:

On page 285, line 20. a fter “ title ,”  Insert 
“ and except as provided in  section  7216(f) 
o f  th is t itle /\  '

On page 298, between lin es“l6  aiid 17, in 
sert the fo llow in g:

“ (f)(1) A ny em ployee or agency adversely 
affected or aggrieved by a final order or d e -
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clsion  o f  the A uthority w ith respect to  a 
m atter raised as an un fair labor practice 
under this section , or w ith  respect to an ex
ception  filed  to  any arbitrator’s award under 
section  7221 (J) o f  this title  w hich involves 
an un fair labor practice com plaint, m ay o b 
ta in  Judicial review o f  such an order or 
decision.

“ (2) In  review o f a final decision or order 
under paragraph (1 ), the agency or the labor 
organization ii^volved in  the u n fair labor 
practice com plain t shall be the nam ed re 
spondent, except that the A uthority  shall 
have the right to  appear in  the court p ro 
ceeding if it determ ines, in  its sole discre
tion , that the appeal m ay raise questions o f 
substantial interest to  it. Except as pro 
vided in  section 518 o f  t itle  28, relating to 
litiga tion  before the Suprem e Court, a t
torneys designated by the A uthority may 
appear for  the A uthority, and represent the 
Authority  in any civil action  brough t In 
conn ection  w ith any fu n ction  carried out by 
the A uthority  pursuant to  this title  or as 
otherwise authorized by law.*’

“ (3) A petition  to  review a final order or 
decision o f  the A uthority  shall be filed in 
the Court o f  Claims ©r a U nited States Court 
o f  Appeals as provided in  chapters 91 and 
158, respectively, o f  title  28 and shall be 
filed w ithin  30 days after the date the p eti
tioner received notice o f  the final decision 
or order o f  the Board.

“ (4) The court shall review the adm in is
trative record for  the purnose o f  determ ining 
whether the findings w6re arbitrary or ca 
pricious, and n ot  in  accordance w ith law, 
and whether the procedures required by 
statutes and regulations were follow ed. The 

-findings o f  th e  A uthority are conclusive if 
supported  b y  substantial evidence * in  the 
adm inistrative record. I f  the court deter
m ines that fu rther evidence is necessary, it  
shall rem and the case to  the A uthority 
w hich , after such  fu rther proceedings as may 
be required, m ay m od ify  its findings, and 
shall file w ith  the court the record o f  such 
proceedings. The findings o f  the Authority 
are conclusive i f  supported by substantial- 
evidence in  the adm inistrative record as sup
plem ented .". ^  

On page 308, line 13, after “ section ” insert 
“ and under section 7216(f) o f  this title ” .

On page 316 between lines 15 and 16, insert 
the fo llow in g :

“ (i) S ection  2342 o f  title  28, United States 
Code, as am ended by section 206 o f  this Act. 
is  am ended—

“ (1) by  striking ou t 'and ' at the end o f 
paragraph (5 ),

“ (2) by  striking ou t the period at the end 
o f  paragraph (6) and Inserting in  lieu  there
o f  *; an d ’ : and

“ (3) by  adding at the end thereof the fo l 
low ing new paragraph:

“  *(7) all final orders o f  the Federal Labor 
Relations A uthority m ade reviewable by sec
tion  7216(f) o f  title 5.’

Mr. STEVENS. Mr. President, an em
ployee aggrieved by a decision of the

Merit System Protection Board is en
titled to judicial review. Also, one who 
receives an adverse decision from the Na
tional Labor Relations Board has access 
to judicial review. However, presently S. 
2640 fails to provide comparable review 
for decisions by the Federal Labor Rela
tions Authority. This gives a body under 
the control of the President untenable 
authority.

Adverse actions, unacceptable per
formance appraisals, and discrimination 
complaints, among others, are appealable 
to the Merit Systems Protection Board.

[From 124 Cong. Rec. S 14322 
(daily ed. Aug. 24, 1978):]

whether tliey proceed through negotiated 
grievance procedures under the labor- 
section of the bill or through the normal 
appellate route. Such decisions by the 
Merit System Protection Board are ap
pealable. Unfah* labor practice decisions 
by the Federal Labor Relations Author
ity are not appealable, however, because 
the Federal Labor Relations Authority 
decisions are not subject to judicial 
review. Unfair labor practice complaints 
can be serious as complaints labeled 
adverse actions. So why should one board 
be subjected to judicial scrutiny while 
the other is not?

What is even more compelling is that 
decisions by the National Labor Relations 
Board are subject to judicial review. An 
unfair labor practice is basically the 
same, whether it is brought before the 
Federal Labor Relations Authority or the 
National Labor Relations Board.. The 
only difference is in one case the em
ployer is the Government, in the other 
it is private Industry.

Mr*. President, my amendment will 
provide for judicial review of Federal 
Labor Relations Authority decisions as 
they concern unfair labor practices. The 
review will be similar to that of the Merit 
System Protection Board’s and the Na
tional Labor Relation Board's. The Fed
eral Labor Relations Authority decisions 
will be subjected to the same substantial 
evidence standard' of review.

Mr. President, judicial review is at the 
core of our Nation’s beginnings and 
future.

Mr. RIBICOFF. Mr. President, the 
amendment of the Senator from Alaska 
is acceptable to the managers of the bill. 
I commend and thank the Senator from 
Al^ka for his cooperation thcoughout 
the entire consideration of this legisla-



1038

lion in the committee, in markup, and 
on the floor.

Mr. PERCY. I would like to add my 
voice of appreciation to that, Mr. Presi
dent. I know of no objection to the 
amendment. The amendment is accepta
ble on this side.

Mr. STEVENS. Mr. President, I move 
adoption of the amendment, as modified.

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment, as 
modified.

The amendment, as modified, was
agreed to^_______
* * * * * * * * * * * * * *

Mr. THURMOND. Mr. President, I rise 
in support of S. 2640, the Civil Service 
Reform Act of 1978. 

* * * * * * * * * * * * * *

Th^e are major features of the bill 
that I believe will lead to definite im
provements in the civil service. First, the 
bill separates the relationship of Federal 
employees. There is created an ofllce of 
personnel management to supervise pw- 
sonnel management in the executive 
branch.

Second, it creates an independent 
merit systems protection board and spe
cial counsel to  adjudicate employee ap
peals and protect the merit system.

.Third, a Federal labor relations au
thority is established that would seek to 
improve labor-management relations by 
providing procedm^ for resolving griev
ances and defining unfair labor prac
tices, exclusive recognition and employee 
rights.

* * * * * * * * * * * * * *

[From 124 Cong. Rec. S 14324 
(daily ed. Aug. 24, 1978):]

The PRESIDING OFFICER. The bill 
is open to further amendment. If there 
be no further amendment to be proposed, 
the question is on the engrossment and 
third reading of the bilL 

The bill was ordered to be engrossed 
for a third reading, and was read the 
third time.

Mr. RIBICOFF. Mr. President, I ask 
for the yeas and nays on final passage.

The PRESIDING OFFICER. The yeas 
and nays have already been ordered.

The bill having been read the third 
time, the question is. Shall the bill pass?

The clerk wiU call the roll.
Mr. ROBERT C. BYRD. Mr. President, 

there will be no further roUcall votes 
tonight.

The second assistant legislative clerk 
called the roll.

Mr. CRANSTON. I announce that the 
Senator from South Dakota JMr. 
A b o u r e z k ) , the Senator from Minn&ota 
(Mr. A n d e r so n ) , the Senator from Dela
ware (Mr. B id e n ) ,  the Senator from 
Mississippi (Mr. E astlan d ) , the Senator 
from Alaska (Mr. G ra v e l ) ,  the Senator 
from Louisiana (Mr. J o h n s t o n ) , and the 
Senator from South Dakota (Mr. Mc
G o v e r n ) are necessarily absent.

Mr. STEVENS. I announce that the 
Senator from Tennessee (Mr. B a k e r ) ,  
the Senator from New Mexico (Mr. 
D o m e n ic i) ,  the Senator from Arizona 
(Mr. G o l d w a t e r ) ,  the Senator from 
Nevada (Mr. L a x a l t ) ,  and the Senator 
from New Mexico (Mr. S c h m it t ) are nec
essarily absent.

The result was announced—yesLS 87, 
nays 1, as follows:

[R ollcall V ote No. 365 Leg.]
YEAS— 87

Allen Hart Moynihan
Bartlett HaskeU Muskie
Bayh Hatch Nelson
Bellmon Hatfield, N\inn
Bentsen MarkO. Packwood
Brooke Hatfield. Pearson
Bumpers Paul G. Pell
Burdick Hathaway Percy
Byrd, Hayakawa Proxmire

Harry P., Jr. Heinz Randolph
Byrd, Bebert C. Helms Bibicoff
Cannon
Case

Hodges
Hollings

Riegle
R oth

Chafee Huddleston Sarbanes
Chiles Humphrey Sasser
Church Inouye Schweiker
Clark Jackson Sparkman
Cranston Javlts Stafford
Culver Kennedy Stennis
C\irtis Leahy Stevens.
Danforth Long Stevenson
DeConcini Lugar Stone
Dole Magnuson Talmadge
Durkin Mathias Thurmond
Eagleton Matsunaga Tower
Ford McClure Wallop
G am McIntyre, Weicker
Glenn Melcher ' ^ Williams
GriflBn Metzenbaimi Young
Hansen Morgan Zorinsky

Abourezk
Anderson
Baker
Blden

NAYS— 1 
Scott 

NOT VOTINO— 12
Dom enici Johnston
Eastland Laxalt
Goldwater M cO ovem
Gravel Scbm itt
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So the bill (S. 2640), as amended, was 
passed.

Mr. RIBICOFF. Mr. President, I move 
to reconsider the vote by which the bill 
was passed.

Mr. PERCY. I move to lay that motion 
on the table.

The motion to lay on the table was 
agreed to.

Mr. RIBICOFF. Mr. President.' I ask 
unanimous consent that the Secretary of 
the Senate be authorized to make tech
nical and clerical corrections in the en
grossment of S. 2640.

The PRESIDING OFFICER (Mr. 
Clark) . Without objection, it is so 
ordered.

[From 124 Cong. Rec. S 15121 
(daily ed. Sept. 14, 1978):]

CIVIL SERVICE REFORM ACT OP 
1978

Mr. RIBICOFF. Mr. President, I ask 
the Chair to lay before the Senate a mes
sage from the House of Representatives 
on S. 2640.

The PRESIDING OFFICER laid before 
the Senate a haessage from the House of 
Representatives announcing that the 
House has passed the bill.(S. 2640) to re
form the civil service law’s, with amend
ments in which it requests the concur
rence of the Senate; that the House in
sists upon its amendments to the bill and 
requests a conference with the Senate on 
the disagreeing votes of the tŵ o Houses 
thereon.

Mr. RIBICOFF. I move that the Sen
ate agree to tiie request of the House for 
a conference on the disagreeing votes of 
the two Houses thereon, and that the 
Chair be authorized to appoint the con
ferees on the part of the Senate.

The motion was agreed to; and the 
Presiding Officer appointed Mr. Ribi- 
coFF,, Mr. Eagleton, Mr. Chiles, Mr. 
Sasser, Mrs. Humphrey, Mr. Percy, Mr. 
jAvrrs, Mr. Steveks, And Mr. Mathias 
omferees the part of the Senate.

[From 124 Cong. Rec. S 17082 
(daily ed. Oct. 4, 1978):]

CIVIL SEJtVICE REFORM ACT OP 
1978—CONFERENCE REPORT

Mr. RIBICOFF. Mr. President, I sub

mit a report of the committee of con
ference on S. 2640 and ask for its 
immediate consideration.

The PRESIDING OFFICER (Mr. 
S arban es) . The report will be stated.

The legislative clerk read as follows:
The com m ittee o f  conference on the d is

agreeing votes o f the tw o Houses on  the 
am endm ents o f the  House to  the bill (S. 
2640) to reform  the civil service laws, hav
ing m et, after fu ll and free conference, have 
agreed to  recom m end and do recom m end 
to their respective Houses this report, signed 
by a m ajority o f  the conferees.

The PRESIDING OFFICER. Without 
objection, the Senate will proceed to the 
consideration of the conference report.

(The conference report is printed in 
the proceedings of the House of Repre
sentatives.)

Mr. RIBICOFF. Mr. President, for the 
past 2 weeks, the Senate and House con
ferees and their staffs have worked long 
and hard to integrate and perfect the 
civil ser\1ce reform bills passed by their 
respective Houses. The result is a bill 
and conference substitute of which the 
Senate, the Congress, and the President 
can be most proud.

In brief, the Civil Service Reform Act 
of 1978 accomplisheis the following:

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

[From 124 Cong. Rec. S 17083 
(dally ed. Oct. 4, 1978):]

Creates a statutory base for labor- 
management relations, including the es
tablishment of a Federal Labor-Manage- 
ment Relations Authority.

Mr. President, this bill constitutes the 
most comprehensive reform of the Fed
eral civil service system since passage of 
the Pendleton Act of 1883. A competent, 
well-managed, and highly motivated civil 
service is a foundation stone of effective 
and just Government. The public has a 
right to an efficient Government, which 
is resp<»isive to its needs as perceived by 
elected officials. At the same time, the 
public has a right to a Government which 
is impartially admihistered. This bal
anced bill will, I think, help accomplish 
these objectives. It is a tremendously 
Important step toward making the Fed
eral Government more effective and more 
accountable to the American people.

Both the 3enate and the House con
ferees worked with a i^irit of dedication
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and a bent toward smsible compromise. 
I should especially like to thank the Sen
ate conferees; Senator P e r c y , the rank
ing minority member of the Govern
mental Affairs Committee; Senator 
E ag leto n , Senator S asser , Senator 
CSh il e s , and Senator H u m p h r e y  for the 
majority; Senator J avtts, Senator 
S tkveh s , and Senator M a t h ia s  for the 
minority. I much appreciated their sup
port add the long hours they spent in 
perfecting the conference substitute.

Mr. SASSER. Mr. President. I rise in 
strong suppocrt of the conference report 
on S. 2640. 

* * * * * * * * * * * * * *

FinaUy, Mr. Priesident, the conference 
report establishes a responsible and bal
anced system of labor-management rela
tions for Federal employees. These em
ployees will now be authorized by law to 
set up procedures for adjudicating their 
grievances. An independent Federal La
bor Relations Authority will administer 
the l&bor r^ations program.

Mr. President, this legislation takes 
great strides hi improving the Federal 
personnel system. Our goal when we 
began civil service r^orm was to reshape 
the civil service into a system where 
merit was rewarded and incompetence 
unprotected. The reforms in this cwifer- 
ence report are a historic step in creating 
a civil service system that truly serves 
the American public while offering nec
essary protections to the millions of men 
and women who dedicate their careers t3 
public service.

Mr. PERCY. Mr. President, the con
ference report on the Civil Service Re
form Act. adopted by the Senate earlier 
this evening, represents a fair and care
fully considered compromise between 

* * * * * * * * * * * * * *

At the core of the legislation, the con
ference agreed to provisions expediting 
and easing the process for disciplining 
and removing unfit Federal employees. 
Rather than the current procedure un
der which a supervisor must prove by a 
“preponderance of evidence'* that an 
employee’s performance has not been up 
to par. the conference decided to adopt 
the long recognized “substantial evi
dence’’ test, under which greater defer
ence would be accorded the judgment of

agency supervisors in assessing the work 
of employees, and a standard of reason
ableness would be substituted for the 
strict legalese which has so rigidified 
the current system.

This single reform alone is worth the 
tr^endous effort that has been put into 
this legislation.

Finally, in the area of Federal labor- 
msnfi^ement relations, the proposal that 
has been worked out with the House of 
Representatives, I brieve, represents a 
fair balance between the rights of em- 
Idoyees to form and participate in bar
gaining units, already recognized under 
law through Executive Order 11491, and 
the need of the Government to makitain 
the eflBciency of its operations.

I am gratified that my colleagues have 
adopted the report of the conference 
committee.

Mr. STEVENS. I rise in support of the 
civil service reform confer«ice report. 
Although the conference bill is dras
tically different from the administra
tion’s proposal, most of the President’s 
fundamental reform measures remain in 
the legislation. TTie Civil Service Com
mission will be replaced by the Office of 
Personnel Management and the Merit 
Systems Protection Board. A Senior Ex
ecutive Service was approved for senior 
managers and provisions for Federal

[From 124 Cong. Rec. S 17084 
(daily ed. Oct. 4, 1978):]

Labor Management Relations were ac- 
. cepted. Both Houses of Congress rejected 
the administration’s proposals to reduce 
veterans’ preference in the civil service.

All of my amendments have been ac
cepted by the Senate-House conference. 
Some of the major changes will serve to 
diffuse the threat of political domination 
of the Federal service. Other significant 
changes will improve the rights of em
ployees in collective bargaining units and 
the Senior Executive Service.

Senator M a t h ia s  and I devleoped three 
provisions to reduce political manipula
tion and unwarranted management 
force:

First. The independent Merit Systems 
Protection Board will be authorized to 
strike down improper rules or regulations 
developed by the Office of Personnel 
Management. The Merit Board will elim
inate any rule or regulation which would 
violate merit principles or result in pro
hibited personnel practices upon agency
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implementation.
Second. The Office of Personnel Man

agement will be required to post all new 
rules and regulations as an early warn
ing of Impending changes to the Federal 
personnel system. The provision will as
sure adequate notification to all em
ployees and exclusive representatives 
affected by the changes.

Third, 'the Office of Personnel Man
agement will be required to approve all 
performance appraisal systems devel
oped by agencies. The approval must 
consider each system’s effectiveness, ob
jectivity, and compliance with merit 
principles. All performance appraisal 
systemis will be required to identify the 
specific skill levels, responsibilities, and 
individual actions that will be considered 
in performance evaluation.

I recommended other changes which 
were accepted by the conference to en
force employee rights and insulate sen
ior managers from unwarranted political 
influence.

Some of these changes include: 
Judicial review will be provided for 

the Federal Labor Relations Authority's 
decisions on unfair labor practices.

Attorney fees will be auhorized to pre
vailing parties in decisions by an arbi
trator or the Federal Labor Relations
Authority. < ____

* * * * * * * * * * * * * *

CORRECTIONS IN THE ENROLLMENT 
OF S. 2640

Mr. ROBERT C. BYRD, Mr, President, 
I send to the desk a concurrent resolu
tion directing the Secretary of the Sen
ate to make corrections in the enroll
ment of S, 2640 and I ask that it be 
stated by the clerk.

The PRESIDING OFFICER. The clerk 
will jstate the concurrent resolution by 
title.

The legislative clerk read as follows;
Axjoncurrent resolution  (8 . Oon.H es. 110) 

directing the Secretary o f  the Senate to m ake 
corrections In the enrollm ent o f  S. 2640.

Mr. ROBERT C. BYRD. Mr. President, 
I ask imanimous consent that the Senate 
proceed to Its immediate consideration.

The PRESIDING OFFICER. Without 
objection, it Is bo ordered.

The Senate proceeded to consider the 
ooncurrrent resolution.

Mr. ROBERT C. BYRD. Mr. President, 
the concurrent resolution makes only 
technical and conforming corrections to 
the conference report on the bill. The 
nature of the resolution is entirely 
technical.

The PRESIDING OFFICER. The ques
tion Is on agreeing to the concurrent 
resolution.

The conpurrent resolution CS. Con. 
Fes. 110) was agreed to as follows:

Considering the substantial revisions 
made in the area of employee rights and 
protection from unwarranted political 
influence. I have decided to support the 
conference report and urge its adoption.

Mr. President. I move that the Senate 
adopt the conference report.

The PRESIDING OFFICE  (Mr. 
Nxtnn). The question Is on agreeing to 
the conference report.

The conference report was agreed to.
Mr. RIBICOFF. Mr. President, I move 

to reconsider the vote by which the con
ference report on S. 2640 was agreed to.

Mr. ROLLINGS. I move to lay that 
motion on the table.

The motion to lay on the table was 
agreed to.

[Froin V2A S. 18 ^ 9
(d a ily  bxI. Oct. -10̂ * J-978)iJ

¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥

[For S. Con. Res. 110, 
see pages 611-619 above.]

[From 124 Cong. Rec. S 18080 
(daily ed. Oct. 10, 1978):]

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the concurrent resolution was agreed to. 

Mr. BAKER. I move to lay that motion 
 ̂on the table.

The motion to lay on the table was 
agreed to.
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[From 124 Cong. Rec. S 19426
(daily ed. Oct. 14, 1978):]

cmii SERVICE REFORM ACT OP 
1978

• Mr. SASSER. Mr. President, I rise to 
congratulate President Carter for the 
signing today of the historic Civil Service 
Reform Act of 1978.

President Carter has called civil serv
ice reform “the centerpiece” of his ef
forts to reorganize the Government, and 
I agree.

The legislation truly represents an his
toric step in making the bureaucracy 
more accountable to the people.

Mr. President, as chairman of the Sen
ate Civil Service Subcommittee, I am 
pleased that I was able to play a part in̂  
advancing the civil service reform bill to 
its signing today.

But I wish to call special attention to 
President Carter, to the Chairman of 
the Civil Service Conunission, Dr. Alan 
Campbell, and to the chairman and 
ranking member of the Governmental 
Affairs Committee, Senator R ib ic o f p  and 
P e r c y , for the outstanding work that led 
to today's signing.

Many hours were spent in hearings, 
markups, on the Senate floor, and in con
ference, to address the pressing problems 
which have plagued the civil service sys-

[From 124 Cong. Rec. S 19427 
(daily ed. Oct. 14, 1978):]

tem and to write legislation which over
comes these problems.

This legislation gives us the tools to 
get the most efficient government for the 
taxpayers of this country—a goal well 
worth our months of effort.

Again, I congratulate President Carter 
for this important legislative achieve
ment, and I loc^ forward, as subcom
mittee chairman, to working with him to 
implement the new reforms.#



HOUSE AMENDMENTS TO TITLE VII FEINTED BUT 
NOT INTRODUCED AND DEBATED
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[From 124 Cong. Rec. H 8446
(daily ed. Aug. 10, 1978):]

H.B. 11280
LEACH:

* * * * * * * * * * * * * *

Page 337, after line 2. Insert th e  fo llow in g : 
“ i 7124. A ir trafBc controUers; com plain ts 

against
“ (a ) (1 ) An air traffic controller shall n ot—  
“ (A ) w illfu lly  hinder or im pede^hU ow n 

^w6tic performanceT productivity , or d lw harge 
o f  duties o r  that o f  any other em ployee; or 

“ (B ) engiEige In a strike, work stoppage, or 
slowdown.

“ (2 ) An air traffic controller w ho violates 
paragraph (1 ) o f  this subsection shall be re
m oved or suspended w ithout pay in accord
ance with the provisions o f  this section.

*‘ (b ) I f  the m ost im m ediate supervisor o f 
any air traffic controller believes that such  
air traffic controller has violated subsection 
(a ) (1 )  o f  this section, such  supervisor shall 
im m ediately—

“ (1) suspend such controller with p ay  u n 
til term ination o f such  suspension under 
subsection (c ) o f  this section or removal or 
suspension w ithout pay o f such  controller 
under subsection ( f ) o f this section;

“ (2) file a w ritten charge describing such 
violation w ith the Secretary o f  Transporta
tion  or any em ployee o f  the Departm ent o f 
Transportation designated by the Secretary' 
for such purpose; and

“ (3) furnish a copy o f such written charge 
to such controller.

“ (c ) T he Secretary o f Transportation, or 
any em ployee designated by the Secretary 
pursuant to subsection (b ) (2 )  o f  this sec
tion, shall, on the filing o f  a w ritten charge 
w ith respect ■ to  any air traffic controller 
under such subsection ( b ) ( 2 ) ,  con d u ct an 
investigation as to  whether such controller 
has violated subsection (a ) (1 )  o f  this sec
tion. I f the Secretary, or such  em ployee, de
term ines based on the Investigation that 
there are reasonable grounds to  believe that 
such air traffic controller has violated such 
subsection (a ) (1 ) .  he shall issue, w ithin  21 
days after such filing, a com plaint to  such 
controller and to the A uthority  alleging each 
such violation. In  any case in  w h ich  the 
Secretary, or such em ployee, does n ot issue 
a com plaint after an Investigation under this 
paragraph, he shall, w ithin  21 days after such 
filing, fxirnlsh to  such  controller and to  the 
supeirvlsor who filed such  charges a written 
statem ent o f the reasons fo r  n ot Issuing the 
com plaint, at w hich tim e the suspension of 
such controller shall term inate.

“ (d ) An air traffic controller to  whom  h 
com plaint is issued under this section shall 
be entitled  t o —

“ (1) an advance w ritten n otice from  the 
A uthority o f possible rem oval or sU ^ ension  
w ithout pay im der th|»section;

“ (2) a copy  o f  the coixiiplaint from  the 
A uthority contain in g  specific allegations;

“ (8 ) a reasonable tim e, n o t  to  exceed 14 
days, fo r  filing w ith  the A uthority  a w rit
ten  answer to  th e  allegations in  th e  c<»n- 
plalnt, together w it^affidavits and other d o c 
um entary e^ d en ce  in  support o f  the answer;

“ (4) be represented by an attorney or 
other representative; and

“ (6 ) a  w ritten decision  by the A uthority  
and specific reasons therefor w ith in  SO days^ 
after the Issuance o f  su ch  com plaint.

“ (e ) n i e  A uthority  m ay provide, by  regu- 
tion , fo r  a hearing w h ich  m ay be in  lieu  
o f  or  in  add ition ' to  the op portu n ity  to  a n 
swer provided under subsection ( d ) ( 3 )  o f  
th is section .

“ ( f )  I f  the  A uthority  determ ines after an 
opportun ity  to  answer under subsection  (d )
(3) o f  th is section  or after a hearing \mder 
subsection  (e ) o f  th is section  that su ch  air 
traffic controller ha^ violated subsection (a ) 
(1 ) o f  this section , the A uthority  shall im 
m ediately transm it su ch  determ ination  to  
the Secretary o f  Transportation, w h o shall 
then  im m ediately rem ove su ch  air traffic c o n 
troller or suspend h im  w ithout pay fo r  a 
period not to  exceed 60 days.

**(g) Copies o f  the advance w ritten notice, 
the ^ s w e r  o f  su ch  air traffic controller if 
w ritten, a sum m ary thereof i f  m ade orally, 
the n otice  o f  decision  and reasons therefor, 
and any order effecting th e  rem oval or  sus
pension, together w ith  any supporting m a
terial, shall be m aintained by the A uthority  
and the Secretary o f  Transportation, or any 
e ^ l o y e e  designated by the Secretary pu r
s u a n t  to  su b se c tio n ,(b ) (2 ) of, this section, 

and shall be furn ished  by the A uthority, oo. 
request, to  such controller.

“ (h ) An air traffic controller adversely a f
fected  or aggrieved by any final decision 
or order under this section  m ay obta in  Ju
dicial review o f  such decision or order in 
the same m anner and to the same extent 
as em ployees m ay obtain  ju d icia l review u n 
der section 7702 o f this title.

“ (I) This section  does n ot apply to the 
suspension or removal o f  an em ployee under 
section 1207, section  4303, subchapter III of 
chapter 73, or chapter 75 o f  this title  or a 
reduction  in  force action  under section  3502 
o f this title.

Page 331, line 1, strike ou t “ g r i e v a n c e s  ' 
£̂ nd insert in  lieu  thereof “ g r i e v a n c e s ,  a p 
p e a l s ,  REVIEW, AND PENALTIES” .

Page 337, after line 2, insert the follow ing 
“ 7124. U nlawful activities by  em ployees and 

by officers o f  and individuals em 
ployed by  labor organizations 

“ (a ) (1 )  Effective 180 days after the effec
tive date o f the Civil Service R eform  Act o f 
1978, and su bject to  any guidelines or other 
regulations w hich shall be issued under su b 
section (b ) o f  this section, n o  em ployee, o f 
ficer o f  a labor organization o f  w h ich  such  
em ployee is a member, or any individual em 
ployed by such labor organization m ay solic it 
or accept fo r  such em ployee or any relative^ 
o f  such em ployee any—
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■ • ( A )  g i f t ;

*‘ (B ) favor;
**(C) entertainm ent;
“ (D ) loan; or
“ (E ) any other thing o f  m onetary value. 

Including lodging, transportation, or travel 
expenses, fo r  w hich reasonable considera^ 
tion  has not been paid  by  such  em ployee; 
from  any person or group o f  persons w hich  
m ay be substantially  affected by the per
form ance or n on -perform an ce o f the official 
duties o f  such em ployee or the fu n ction s o f 
th e  agency in  w hich such  em ployee is em 
ployed.

“ (2) Any such  em ployee, officer, or  in 
dividual w ho violated jSaragraph ( 1) o f this

— Page 292, line la , strike the'w ords **ln w hile 
o r  in  part** and  line 19, strike the words **and 
pay dues**.
-^ > age  293. strike the **or** oti Une 6. Insert 
an  *'or** after **agency;’* on  line  7, and a fter 
lin e  7 Insert the follow in g  new  subparagraph 
(D):

**(D) an organization w hlcli assists, or 
participates in the con d u ct o f  a strike against 
th e  O ovem m en t o f  the  U nited States or any 
agency thereof or im poses a duty  or obliga
t ion  to  conducts assist, or  participate in  
su ch  a strike.
— P a ^  293, line 8, strike th e  words ̂ **dues, 
fees, and assessm ents" and substitu te there
fore  Aperiodic dues and  lnttlatt<Hi fees im l-

subsection  shall be guilty o f  a m isdem eanor form ly  required.**
Bud shau be fined n ot  m ore th an  » 6,000 or page 1^ .  after lin e  20. am end section
im prisoned n ot  m ore th an  1 year, or both  »  new subsection (c )  as

“ (b ) The Office o f  Personnel M anagem ent  ̂ ^
shall prescribe w ith in lS O  days after the date Employees o f  the Federal E lection
o f the enactm ent o f  the CivU Service R eform  C om m ission engaged in  the adm inistration. 
A ct o f  1978 such guidelines and other reg- interpretation and enforcem ent o f  the P ed- 
ulations as are necessary and appropriate to  E lection Cam paign A ct o f  1971, as
carry out th e  purpose o f  th is section . am ended. shaU n ot be represented by any 

Page 297, line 22, strike o u t  “ an d". organization w hich m aintains a p o liti-
Page 298, line 2, strike ou t  “ States." and ^  action  com m ittee or w hich is affiliated, 

insert in  lieu  thereof “ States* an d ”  associated or connected  w ith  an organiza-
P age298. after line 2, insert the fo llow in g: w hich m aintains a politica l action
•■(19) -relative’ m eans a parent, ch ild  nor shall such em ployees be

brother, sister, un cle , aunt, first cousin ; represented by a la l^ r  organlzaU on w hich 
nephew , nelce, spouse, grandparent, grand- «*Pressly ^ v o ^ t ^  to e  election  or defeat 
ohUd, fa th er-in -law . m oth er-ln -law . s o n -ln - «  -710^
law. daughter-in -law , brother-in -law , sister- 
In-law , stepparent, stepchUd. stepbrother, *>?
stepsister, h a lf brother, h a lf sister, or an In - “ (c )  Employees engaged in  adm inistering a 
dividual w ho is th e  grandparent o f  a spouse, labor-m anagem ent relations law w ho are 

Page 289, in  th e  Item  relating t o  su b - otherwise by thU ^ p t e r  to  be
chapter m  In the m atter p r e c ^ g  line 1, ^ presen ted  by a labor organization shall n o t 
strike ou t “ AKD EEvnsw”  a ^  Insert In lieu  represented by a labor organization w hich 
thereof r e v ie w , a n d  P E N iL T n s " .  « ls o  represents other «m P ° y e «  “ vered by

0 0 0  W h i c h  Is affiliated directly or
Page 289, after the Item  relating to  section w ith  an orcranlzatlon w hich rep-

^  preceding line 1. insert ^
th e  fo llow in g . — Page 300, Une 7, insert before the period
“ 7124. U nlawful activities by einployees and the fo llow in g: *‘on ly  upon  notice and hear- 

by  officers o f  and individuals em - ing and only for  m isconduct. Inefficiency,
ployed by labor organizations.

[From 124 Cong. Rec. 
(daily ed. Aug. 11,

H 8510 
1 9 7 8 ):]

H JL 11280 
B y Mr. FRENZEL:
— O n  page 292, line 16, strike th e  w ord “or**. 

O n  page 292, line 16, after the m r d  
•Tanel;”  insert the fo llow in g : “ ot (H ) the 
Federal E lection C om m ls^ on ;’*.

[From 124 Cong. Rec. H 9169 
(daily ed. Sept. 6, 1978):]

neglect o f duty, or m alfeasance in  office.”
— ^Page 301, line 25, strike “ (1 )* ’; page 302, 
Insert “ (1)** for  “ ( A ) ’* on  line 1, “ (2)** fo r  
“ (B)** on  Une 3, “ ( 3 ) ” fo r  “ (C)** on  Une 5. 
and “ ( 4 ) ”  for “ (D ) ”  on  line 7; strike all o f  
line 9 through line 13; and strike **or ad 
m inistrative law Judge”  on  Une 15.

On page 324, Une 24, insert before the sec
ond  period “ and ^ e d  w ith the Authority*'; 
on  page 325, strike the parenthesis and aU 
w ith in  on  lines 3 to  5; on  page 325 lines 9 to
11, strike “ Individual or individual conduct
ing  the hearing shall state in  writing their”  
and substitute therefore: ‘ ‘A uthority shaU 
state in  writing its” ; and on  page 326. strike 
lines 8 through 14, and substitute therefore: 
“ (7 ) I f  the A uthority determ ines that th e . 
preponderance o f  the evidence received fails 
'to dem onstrate that the agency or labor or
ganization nam ed in  the com plain t has en
gaged in  or is engaging' in  any such im falr 
labor practice, the A uthority shall state in

HJL 11280 
B y Mr. ERLENBORN:

— Page 288, strike line 12 and all th at f<^ow s ^writing its findings o f  fa ct and shaU issue an 
thereafter through  line 12 on  vaee 848. order discussing the com plaint.'
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’— Page 304, stnKe *'(1) ’ on  line 20; Page 3051 
strike “ Except as provided under subsection  
(e ) o f  th is section ," on  lines 14 and 15, and 
change “ i f ’* to  “ I f ”  on  line 15, and strike 
“ su b ject t o  paragraph (2 ) o f  th is subsec
t io n ,"  on  lines 17 and 18, and strike all o n  
lin e  24, page 3 0 5 ,.th ro u ^  line 22 on  page 306. 
— Page 305, line 14, strike all after the p eriod  
through  the com m a o n  line 15; change “ If”  
t o  “ I f"6 n  line 15; and page 308, strike all o f  
subsection  “  (e) ** from  line 3 through  line 23 
and redesignate the subsequenlr subsections 
•accordingly.
— Page 312, strike line 19 and a ll thereafter 
thrbugh line  3 on  page 31 4 .'
— Page 317, strike aU o f  line I  through line 
18.
— O n page 317, strike subsection  “ (C ) Une 
1 through lin e  18.
— Page 320, line 2, insert after “ slow dow n." 
th e fc ^ o w ln g :

“ or to  p icket an  agency in  a labor-m anage
m ent dispute,**. ^
— On page 320, after line 5, insert the fo llow 
in g  new subsection (c )  and d e s ig n a t e  the 
subsequent subsections accord ingly :

“ (c )  The expression o f  any personal views, 
argum ent, op in ion  or the m aking o f  ^ y  
statem ent shall n o t  (1 ) constitu te or "be 
evidence o f  an un fair labor practice under 
any o f  the provisions o f  this ch t^ter or (2 ) 
ecmstltute grounds for, or evidence ju stify 
ing, setting aside the results o f  any election  
conducted  under any provisions o f  this chap
ter, t f sudi expression contains n o threats o f 
leprls^ or force  or promise o f  benellt.*.

[From 124 Cong. Rec. H 9173 
(daily ed. Sept. 6, 1978);]

“ (v ) any person w ho participates in  a 
strike in  violation  o f  5 U.S.C. 7311;"

Page 293, line 6, strike the word “ o r ” im 
m ediately after the sem icolon ; page 293, line
7, insert the word “ o r" im m ediately after the 
sem icolon, and after line 7 insert the fo llow 
ing new paragraph:

“ (D ) an organization w hich  assists or 
participates in  a strike against th e  G overn
m en t o f  the U nited States or any Agency 
thereof, or which Im poses a duty  or obliga
tion  on  any person or other organization to  
conduct, assist, or participate in  such  a 
strik e ;".

Page 320, strike lines 1 through  3 in c lu 
sive, and insert in  lieu  thereof the fo llow - 
lug :

“ (7) to  condone any strike, work stop 
page, slow dow n by  fa llin g  to  take action  to 
prevent or stop  such activ ity ;"-

[From 124 Cong. Rec. H 9296 
(daily ed. Sept. 7, 1978):]

H.R. 11280
By Mr. MITCHELL o f  M aryland:

— ^Page 292, line 22, Insert after “ organiza
t ion "  the fo llow in g ; ‘ ‘ (other than  an exclu 
sive representative as defined' in  paragraph 
(16) (B ) o f  this section ) ” .
— ^Page 315, line 7, strike o u t  “ any appeal ac
t io n "  and  all th a t follow s dow n through 
“ chapter.'* on  line 8 and insert in  lieu  thereof 
the fo llow in g : “ any grievance procedure t>r 
appeal action.**.
— ^Page 332, strike ou t  line 14 and all that 
fo llow s dow n through line 7 on  page 333 and 
Insert in  lieu  thereof the fo llow in g:

“ (d ) T he processing o f  any grievance o f  
any em ployee im der the procedure negoti
ated im der th is chapter shall n ot preclude 
the em ployee from  pursuing any right p ro
vided to  him  by or under any other provision 
o f  law.

H.R. 11280 
By Mr. RUDO:

— Page 291, line 21, strike the word “ or** im 
m ediately after the sem icolon ; page 292, line
2, insert the w ord “ or** im m ediately after the 

* sem icolon, and after line 2 insert the fo llow 
ing new paragraph:

By Mr. COECX>RAN o f  IlllnDla:
— ^Page 305, beginn ing on  lin e  14. strike ou t 
“ Except as provided under su bsection  (e ) o f  
this section , IT* and insert in  lieu  th ereof 
“ IT*.

Page 306, strike ’ ou t  line  S and  « n  that 
follow s dow n through line 23.

Page 308, lin e  24, strike ou t  " ( f )  ** and  Ih- 
sert in  lieu thereof “ (e ) *•- 

Page 809, line  3, strike o u t  “ (g ) “  and in 
sert In Ueu taiereof “ ( f )

Page 309, lin e  7, strike o u t  “ ( h ) “  an d  in 
sert in  lieu  thereof “ (g ) **.

Page 310, lin e  12, strike o u t  “ (i)** and in 
sert In lieu  th eroof “ (h)**.

[From 124 Cong. Rec. H 9474 
(daily ed. Sept. 11, 1978):]

HJR. 11280 
By Mr. EDWARDS o f  A labam a: 

(A m endm ent to  the Udall Substitute.)
— In  section 7 1 0 6 (a )(1 ), strike the sem i- 
co lon  and the word “ and”  a fter the word 
“ agency" and Insert a com m a and the fo l 
low in g : “ the num bers, types, and grades o f  
p ositions or em ployees assigned to  an or
ganizational un it, work project, or tour o f 
duty.**.

In  section  7106(b )i delete all o f  item  “ (1) ” , 
w h ich  reads as fo llow s: “ at the e lection  o f 
t h e , agency, on  the num bers, types, and 
grades o f  em ployees or positions assigned 
to  any organizational subdivision, work p ro j
ect, or  tour o f  duty, or  on  the tech nology 
m ethods, and means o f  perform ing w ork ;".

H.R. 11280 
By Mr. ERLENBOKN:

(Am endm ents to  the am endm ent in  th^ 
nature o f  a substitu te olfered bv i^r 
U d a l l  to  title  V H .) ^
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- -^ e w ly  deelgnaxea section  7 1 0 3 (a )(4 ) o f  
subpart P  o f  part m  o f  t itle  V, United States , 
Oode Is am ended by striking the words “ In 
w hole or  In part” , and by striking the words 
**and pay d ues” .
— ^Amend new ly designated section  7103 o f 
subpart P o f  part m  o f  title V, U nited States 
Code by  striking the “ or”  a fter subpcutigraph 
7103(a) (4 )X B ); by  inserting an **or”  after 
subparagraph 7 1 0 3 (a ) (4 ) (C ) ;  and by in 
serting the fo llow in g  new subparagraph 7103 
(a ) (4 ) ( D ) :

**(D) an organization w hich  assists, or 
participates in  the con d u ct o f  a strike 
against the O ovem m en t o f  the U nited States 
or any agency th ereof or Imposes a d u ty  or 
ob ligation  t o  cond uct, assist, or participate 
in  such a strike;’ ’.
— ^Newly designated section  7 1 0 3 (a )(5 ) o f 
subpart F o f  part m  o f  title  V, U nited States 
Code. Is am ended by striking the words 
"dues, fees and assessm ent”  and substituting 
therefor ''period ic dues and in itia tion  fees 
imlf<Hinly required” .
— Newly designated section  7 1 0 4 (f)(1 ) o f 
subpart P o f  part m  o f  title  V. U nited States 
C ode Is am ended by  Inserting before the 
final period  the words “ on ly  u pon  n otice and 
hearing and on ly  fo r  m isconduct, ineffi
ciency. neglect o f  duty, or m alfeasance In 
office” .
— ^Newly designated sectlpn 7106(e) o f 
subpart P  o f  part m  o f  part V. United States 
Code. Is am ended by  striking the num ber 
**(1)” , redesignating the letters “ ( A ) ” , 
" ( B ) ” . “ (C ) ” . and “ (D ) ”  as num bers “ (1 ) ” . 
« ( 2 ) ” . “ (S )” , and “ ( 4 ) ” ; and striking all 
o f  su bsection  7 1 0 6 (e ) (2 ) ; and striking the 
words “ or  adm inistrative law  ju d ge”  In su b
section  7 1 0 5 (f) .

S ection  7 1 1 8 (a )(6 ). as presently design 
nated. is am ended b y  inserting before the 

^-period in  th e  fou rth  sentence thereof 
the words “ and filed  w ith  the A uthority” . 
'Section  7 1 1 8 (a )(6 ). as presently desig
nated  is axnended by  striking “ (or  any 
m em ber thereof or any Individual em 
p loyed  by  the A uthority and designated 
fo r  su ch  p u rp ose )” ; and by  striking the 
words “ Individual or  Individuals c o n 
d u ctin g  the hearing shall state In writing 
their”  and substitu te therefor “ A uthority 
shall state in^ w riting its” . Section 7118(a) 
<7). as presently designated, is cunended by 
striking aU o f  section 71 18 (a )(7 ) and sub- 
s t ltu tln g "  thertofi^iT T ' i i  ’ fnS^AtTBnonty 
determ ines th at the preponderance o f  the 
evidence received fa ils to  dem onstrate that 
th e  agency or labor organization nam ed in  
the com pla in t has engaged in  or is engag
ing In^any such  un fair labor practice, the 
A uthority  shall state in w riting its findings 
o f  fa ct and shall issue an order dismissing 
the com plain t.” .
— Newly designated section  7111(b) o f  sub
chapter II o f  subpart P  o f  part in  o f  title  V, 
U nited States Code Is am ended by striking 
“ ( b ) ( 1 ) ”  and substituting therefore “ ( b ) ” ; 
and is fu rther am ended by striking  from  
presently designated 7 1 1 1 (b )(1 )(B ) the 
words “ Except as provided under subsection 
(e ) o f  this section, i f ”  and substitu ting

tnef^fore “ I f ,”  and by striking tn© WbrUs 
“ su b ject to  paragraph (2) o f  th is subsection"; 
and by striking all o f  paragraph (2 ), In
clud ing  (2 ) (A ) and (2 ) (B ) .
— ^Newly designated section  7111(b) (1 ) (B ) o f  
subchapter II o f subpart P o f  part n i  o f  
title  V, United States Code tB am ended by 
striking the words “ Except as provided under 
subsection (e) o f  this Section, i f ” , and su b 
stitu tin g  therefore “ I f ” ; and section 711 is 
fu rther am ended by striking all o f  subsection 
(e ) and redesignating the subsequent su b
sections accordingly.
— Newly designated section 7112 o f  subpart P 
o f  part III  o f title  V, U nited States Code, is 
am ended by Inserting after subsection ( c ) , a 
new subsection  (d ) (and  redesignating the 
subsequent subsections accordingly) which 
reads as follow s:

*‘ (d ) Any em ployee w ho is engaged in  the 
adm inistration, interpretation and en force
m ent o f  the Federal E lection Cam paign A ct 
o f  1971, as am ended, shall n ot be represented 
by any labor organization w hich m aintains a 
political action com m ittee or w hich is affili
ated, associated, or connected  with an organU  
zation w hich m aintains a political action  
com m ittee; nor shall such em ployees be rep-i 
resented by a labor organization w hich  ex
pressly advocates the e lection  or defeat o f any 
candidate for  Federal Office.” .
— Strike new ly designated section 7113 o f  
subpart F o f part H I o f  title  V, United States 
Code, and redesignate the subseqikent sec
tions accordingly; and am end new ly desig
nated section  7117 by  striking all o f  subsec
t ion  ( d ) .
— Newly designated section  7115 o f  subpart P 
o f  part III o f  t itle  V, United States Code is 
am ended by striking all o f  subsection (c ) 
thereof.
— Newly designated section  7116(a) (5 ) o f  
subpart P o f  part III o f  title  V. United States 
Code Is am ended by  Inserting Im m ediately 
before the sem icolon the fo llow in g: P ro
vided. T hat noth in g  in  this chapter shall be 
construed as requiring an agency to  negotiate 
in  good  fa ith  w ith any labor organization 
certified after the enactm ent o f  th is A ct 
un til such  labor organization has been deter
m ined by m eans o f  a secret ba llot electlod  
conducted  In accordance w ith the provisions 
o f  th is chapter. T his provision shall n o t  be 
construed to  bar a consolidation o f  un its 
w ithout an election” .
— ^Amend' newly designated section 7116 o f  
subpart P  o f  part m  o f  title  V. United States 
Code, by  inserting after subsection (b )  a new 
subsection ( c ) ,  redesignating the present 
subsection  (c )  and subsequent subsection 
accordingly, w h ich  reads as follow s:

**(c) The expression o f  any personal views, 
argum ent, op in ion  or the m aking o f  any 
statem ent shall n ot (1 ) constitu te or  be  ev i
dence o f  an un fair labor practice under any 
o f  the provisions o f  th is chapter or (2 ) con 
stitu te grounds for. or evidence Justif^ng, 
setting aside the residts o f  any election  con 
ducted  under any provisions o f  this chapter, 
i f  such expression contains n o  threats o f  re^ 
prisal or force  or prom ise o f  benefit.” -

5 0 - 9 5 2  0 79 68
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H.R. 11280 
B y Mr. PBENZEL:

(A m endm ent to  th e  Udall substitu te for 
title  v n . )
— l a  new  section  7 1 0 3 (a )(3 )(F )  strike the 
word " o r ” .

In  new section  7 1 0 3 (a )(3 )(G ) after the 
word “ P an el;” Insert the fo llow in g : “ or (H ) 
the Federal E lection Com m ission;

[From 124 Cong. Rec. H 9613 
(daily ed. Sept, 12, 1978):]

[From 124 Cong. Rec. H 9475
(daily ed. Sept. 11, 1978):]

H Jt. 11380 
B y Mr. SNTDEB:

(A m endm ent in  th e  nature o f  a substitu te 
to  the L^ach am endm ent.)
— ^Page 337, a fter line 2, insert the fo llow in g : 
‘*7124. Air traffic controllers 

“ A n air traffic controller shall n o t—
**(1) w illfu lly  h inder or im pede h is ow n 

work perform ance, productivity , or discharge 
o f  duties or  that o f  an y  other em ployee; or  

: **(2) engage in  a strike, work stoppage, or  
idlowdown.”



PRINTED SENATE AMENDMENTS RELEVANT TO TITLE 
VII THAT DID NOT RECEIVE FLOOR ACTION
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Purpose: CaleBdar No. 900
To provide for the payment of attorney fees
when in the interest of justice. AlOdle NO 3297

95t h  CONGRESS 
2d S e s s io n s . 2640

IN THE SENATE OF THE UNITED STATES
J u l y  25 (legislative day, M a t  1 7 ) ,  1978 

Ordered to lie on the table and to be printed

AMENDMENT
Intended to be proposed by Mr. M ath i a s to S. 2640, a biU to 

reform the civil service laws, viz:

1 On page 189, lines 20 and 21, strike out “warranted on

2 the grounds that the agency’s action was taken in bad

3 faith” and insert in lieu thereof “in the interests of justice”.
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Purpose: Calendar No. 900
To provide that the standard of review in per
formance appraisal cases be the substantial I i -  O  O  O  O  
evidence test. AlDul* FIO* ^02^0

95t h  c o n g r e s s  
2d  S ession s . 2640

IN THE SENATE OF THE UNITED STATES
J u l y  27 (legislative day, M a y  17), 1978 

Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. S t e v e n s  to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 172, line 14, strike out “a reasonable basis”

2 and insert in lieu thereof “ substantial evidence” .

3 On page 173, strike out lines 1 and 2, and insert in lieu

4 thereof the following:

5 “ (C) the agency’s decision is unsupported by sub-

6 stantial evidence on the record taken as a whole; or” .
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Purpose: Calendar No. 900
To require the agency to establish by a pre
ponderance of the evidence that its action pro- jl J* II o  O  ^
motes the efficiency of the service. AlDUU fiOm 3325

95t h  c o n g r e s s  
2d  S e s s io n s . 2640

IN THE SENATE OF THE UNITED STATES
J u l y  27 (legislative day, M a y  17), 1978 

Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. Stevens to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 183, lines 11 and 12, strike out “that there

2 is substantial evidence on the record taken as a whole” and

3 insert in lieu thereof “by a preponderance of the evidence” .

4 On page 183, line 14, strike out “An” and insert in

5 lieu thereof the following: “If an agency proves by a pre-

6 ponderance of the evidence that the agency action promotes

7 the efficiency of the service, the” .

8 On page 183, line 19, insert “ or” after the end semi-

9 colon.

On page 183, strike out lines 20 and 21.
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1 On page 183, line 22, strike out “  (D)"  and insert in
2 lieu thereof “ (C)
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Purpose: Calendar No. 900
Creating a j)ersonnel policy committee to advise
tlie Office of Persomiel Management. AlOdt# No 341 1

05t h  c o n g r e s s  
2 d S ession s . 2640

IN THE SENATE OP THE UNITED STATES
A u g u s t  2 (legislative day, M a y  17), 1978 

Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. S te v e n s  to S. 2640, a bill to 

reform the civil service laws, viz;

1 On page 147, line 9, strike out the end quotation marks.
%

2 On page 147, between lines 9 and 10, insert the

3 following:

4 “§1105. Personnel Policy Advisory Committee

5 “ (a) There is established the Personnel Policy Advisory

6 Committee (hereinafter in this section referred to as the Com-

7 mittee) whidh shall be composed of—

8 “ (1) the Director of the Office of Personnel Man-

9 agement who shaU serve as Chairman of the Committee;

10 “ (2) theSecretary of Labor or his delegate;
■ ■■ • »■'■••• ‘ ' i 

U “ (3) 5 members appointed by the President from



2

X among individuals serving in Executive agencies and

2 military departments in positions not less than the posi-

3 tionsof Assistant Secretary or their equivalents;

4  “  (4) 1 member appointed by the President from

5 the Deputy and Associate Directors of the OflBice of Per-

6 sonnel Management; and

7 “ ( 5 ) 7  members appointed by the President from

8 officers of labor organizations representing employees in

9 the Federal government.

10 Appointments made under paragraph (5) sihall reflect the

11 relative numbers of Federal employees represented by such

12 organizations, or affiliates thereof, except that no more than

13 4 members shall be from one such organization or its 

affiliates.

15 “ (l>) I* shall be the function of the Committee to pro- 

15 vide a forum for discussion by agency management and em-

17 ployee representatives of Federal personnel policy and regu-
i

18 lations which affect more than one agency, and to make

19 recommendations with respect to such policies and

20  regulations.

21 “ (c) (1) The Committee shall meet at the call of the
. f . • . -

22 Chairman but at least once quarterly. The Chairman sliqll

23 notify each member of a proposed meeting at least 14 days

24  before it is to be held.

25 “ (2) The Chairman shall prepare an agenda of topics

1056
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2 for consideration by the Committee in any meeting and shall

2 include such agenda in the notice sent under paragraph (1).

3 “ (3) Any member of the Committee may suggest mat-

4  ters for consideration by the Committee by notifying the

5 Chairman at least 7 days prior to the meeting. The Chairman

6 may include suggested topics in the agenda, but if he does

7 not the matter shall be discussed if a majority of the mem-

8 bers who are designated under—

9 “ (A) paragraphs (2), (3), and (4), or

10 “ (B) paragraph (5)

11 of subsection (a) of this section as members of the Com-

12 mittee and who are present at the meeting vote to discuss

13 such matter.

“ (d) (1) Recommendations of the Committee may be 

considered by the OflSce of Personnel Management in the 

le formulation of Federal personnel policies and regulations.

17 “  (2) Copies of the transcripts of the meetings of the

18 Committee shall be sent to the Merit Systems Protection

19 Board and the Federal Labor Relations Authority.

20 “ (e) (1) Except as provided in paragraph (2), mem-

21 bers of the Committee shall receive as compensation the daily

22 equivalent of the annual rate of basic pay in effect for

23 grade GS-18 for each day (including traveltime) during

24 which they are engaged in the actual performance of duties

25 vested in the Committee.

1057
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1 “  i^) Members of the Committee who are full-time of-

2 ficers or employees of Ihe United States shall receive no

3 additional pay on account of their service on the Committee.

4 “ (3) While away from their homes or regular places

5 of business in the performance of service for the Committee,

6 members of the Committee shall be allowed travel expenses,

7 including per diem in lieu of subsistence, in the same manner

8 as persons employed intermittently in the Government serv-

9 ice are allowed expenses under section 5703 of this title.” .

On page 172, in the matter between lines 19 and 20,

after the item relating to section 1104, insert the following: 
“ 1105. Personnel Policy Advisory Committee.” .
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Purpose: Calendar No. 900
Regarding removal of Federal Labor Relations 
Authority members.

AffldLNo.3413
95th c o n g r e s s  

2d Session S. 2640
IN THE SENATE OF THE UNITED STATES

A ugust 2 (legislative day, M a t  17), 1978 
Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. S te v e n s  to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 280, line 7, strike out “Any” and insert in lieu

2 thereof “A” .

3 On page 280, line 8, after “President” insert “only for

4 iaefl&ciency, neglect of duty, or malfeasance in ofiice” .
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Calendar Ho. 900
Regarding removal of Federal Labor Relations 
Authority Chairman.

AmdLNo.3414

» 6 t h  CONGRESS S. 2640
IN THE SENATE OF THE UNITED STATES

A u g u s t  2  (legislative day, M a y  17), 1978 
Ordered to lie on the table and to be printed

AMENDMENT
Intended to be proposed by Mr. S t e v e n s  to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 280, line 8, after “President” insert “ , except

2 that the Chairman may only be removed for inefficiency,

3 neglect of duty, or malfeasance in office” .



1061

Purpose: Calendar No. 900
Regarding removal of Federal Labor Relations
Authority C o «„^ . J  g

06th CONGRESS 
2d Session S. 2640

IN THE SENATE OF THE UNITED STATES
Ordered to lie on the table and to be printed 

A ugust 2 (legislative day, May 17), 1978

AMENDMENT
Intended to be proposed by Mr. S t e v e n s  to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 281, line 8, after “President” insert “ only for

2 inefficiency, neglect of duty, or malfeasance in office” .
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Purpose: Calendar No. 900
To provide for judicial review of Federal
I/abor Relations Authority unfair labor prac- A J i  I I  O  >| 1 £5 
ticedecisions. A lD u U  rIO . I D

9toi CONGRESS
2d S ession s . 2640

IN THE SENATE OF THE UNITED STATES
A u g u st  2  (legislative day, M a y  17), 1978 

Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. Ste\tens to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 285, line 20, after “ title,” insert “and except as

2 provided in section 7216(f) of this title,” .

3 On page 298, between lines 16 and 17, insert the

4 following:

5 “  (f) (1) Any employee adversely affected or aggrieved

6 by a final order or decision of the Authority with respect

7 to a matter raised as an unfair labor practice under this

8 section, or with respect to an exception filed to any arbitra-

9 tor’s award under section 7221 (j) of this title which in-

10 volves an unfair labor practice complaint, may obtain judicial

review of such an order or decision.
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 ̂ “ (2 ) In review of a final decision or order under para-

2 graph (1 ), the agency involved in the unfair labor practice

3 complaint shall be the named respondent, except that the

4  Authority shall have the right to appear in the court pro- 

g ceeding if it determines, in its sole discretion, that the appeal 

g may raise questions of substantial interest to it.

rj “ (3) A petition to review a final order or decision of

g the Authority shall be filed in the Court of Claims or a

9 United States Court of Appeals as provided in chapters 91

JO and 158, respectively, of title 28 and shall be filed within 

30 days after the date the petitioner received notice of the

12 final decision or order of the Board.

13  “ (4) The court shall review the administrative record 

1  ̂ for the purpose of determining whether the findings were 

15 arbitrary or capricious, and not in accordance with law, and

10 whether the procedures requked by statutes and regulations

17 were followed. The findings of the Authority are conclusive 

Ig if supported by substantial evidence in the administrative 

ig record. If the court determines that further evidence is nec-

20 essary, it shall remand the case to the Authority which,

21 after such further proceedings as may be required, may

22 modify its findings, and shall file with the court the record

23 of such proceedings. The findings of the Authority are con-

24 elusive if supported by substantial evidence in the administra-

2 5  tive record as supplemented.” .

5 0 - 9 5 2  0 79 69
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1 On page 308, line 13, after “section” insert “and

2 under section 7216 (f) of this title” .
3 On page 316, between lines 15 and 16, insert the

4 following:

5 “ (i) Section 2342 of title 28, United States Code, as

6 amended by section 206 of this Act, is amended—

7 “ (1) by striking out ‘and’ at the end of paragraph

8 (5),

9 “ (2) by striking out the period at the end of

10 paragraph (6) and inserting in lieu thereof ‘ ; and’ ; and

11 “ (3) by adding at the end thereof the following new

12 paragraph:

13 “ ‘ (7) aU final orders of the Federal Labor Rela-

14 tions Authority made reviewable by section 7216(f) of

15 title 5 /
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Pnrpose: Calendar No. 900
To allow the Federal Labor Kelations Authority
to petition a court of appeals for enforcement i  M O  il 1
of its orders and decisions. AfllQu FlO* ^ 4  1 7

95th CONGRESS 
2d Session s . 2640

IN THE SENATE OF THE UNITED STATES
August 2 (legislative day, May 17), 1978 

Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. S t e v e n s  to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 288, between lines 16 and 17, insert the

2 following:

3 “ (f) (1) The Authority shall have power to petition

i  any court of appeals of the United States, or if aU the court

5 of appeals to which application may be made are in vaca-

6 tion, any district court of the United States, within any

7 circuit or district, respectively, where the unfair labor prac- 

. 8 tice in question ocairred or where such person resides, for

9 the enforcement of any final order or decision of the Author-

10 ity or for temporary relief or a restraining order in connec- 

tion with a matter raised as an unfair labor practice under



1066

2

 ̂ this section or with respect to an exception filed to any

2 ai'bitrator’s award under section 7221 (j) of this title which

g involves an unfair labor practice complaint, and shall file

 ̂ in the court the record in the proceedings, as provided in

g section 2 1 2  of title 28.

g “ (2 ) Upon the filing of such petition, the court shall

Y cause notice thereof to be served upon each party, and there-

g upon shall have jurisdiction of the proceeding and of the

9 question determined therein, and shall have the power to

10 grant such temporary relief or restraining order ^  it deems

11 just and proper, and to make and enter a decree enforcing,

12 modifying, and enforcing as so modified, or setting aside

13 in whole or in part the order of the Authority. No objection 

1  ̂ that has not been heard before the Authority shall be con-

15 sidered by the court, unless the failure or neglect to urge

10 such objection shall be excused because of extraordinary

17 circumstances.

Ig “ (3) The findings of the Authority with respect to

19 questions of fact if supported by substantial evidence on

20 tbe record considered as a whole shall be conclusive. R

21 either party applies to the court for leave to adduce addi-

22 tional evidence and shows to the satisfaction of the court

23 that such additional evidence is material and reasonable

24  grounds existed for failure to adduce such evidence in the

25 hearing before the Authority, the court may order such
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1 additional evidence to be taken before the Authority and

2 to be made a part of the record. The Authority may modify

3 its findings as to the facts, or make new findings, by reason

4 of additional evidence so taken and filed, and it shall file

5 such modified or new findings, which findings with respect

6 to questions of fact if supported by substantial evidence on

7 the record considered as a whole shall be conclusive, and

8 shall file its recommendations, if any, for the modification

9 or setting aside of its original order.

10 “  (4) Upon the filing of the record with it, the juris-

11 diction of the court shall be exclusive and its judgment and

12 decree shall be final, except that the same shall be subject

13 to review by the appropriate United States court of appeals

14 if application was made to the district court as provided in

15 paragraph (1), and by the Supreme Court of the United

16 States upon writ of certiorari or certification as provided in 

1”̂ section 1254 of title 28.” .

1® On page 285, line 20, after “ title,” insert “and except

1̂  as provided in section 7216 (f) of this title,” .

On page 308, line 13, after “section” insert “and 

under section 7216 (f) of this title” .
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Pnrposci Cskndsr No. 900
Improving the protections afforded Federal

A d lL N *. 3533

»5 t h  c o n g r e s s  
2 d S e88IOK &2640

IN THE SENATE OP THE UNITED STATES
A u g u st  23 (legislative day, A u g u s t  16), 1978 
Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. M a t h ia s  (for himself, Mr. 

S te v e n s , Mr. R i b i c o f f ,  and Mr. P e r c y )  to S. 2640, a 
bill to reform the civil service laws, viz:

1 On page 152, line 6, strike out the end period and insert

2 in lieu thereof a semicolon and “and” .

3 On page 152, between lines 6 and 7, insert the

4 following:

5 “ (D) review, as provided in paragraph (6), rules 

and regulations of the Office of Personnel Management.” . 

On page 154, between lines 19 and 20, insert the
® following:

 ̂ “ (6) (A) At any time after the effective date of any 

rule or regulation issued by the Office of Personnel Manage-
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1 ment pursuant to section 1103 (b) of this title, the Board

2 shall review such rule or regulation upon—

3 “ (i) its own motion;

4 “ (ii) the petition of any interested person if the

5 Board, in its sole discretion, grants such petition after

6 consideration of it; or

7 “ (iii) the filing of a written complaint by tlie 

® Special Counsel.

® “ (B) In reviewing any rule or regulation pursuant to 

this paragraph the Board shall declare such rule or regular 

tion invalid, in whole or in part, if it determines that—

“ (i) such rule or regulation would, on its face, 

violate section 2302 of this title, including the prohibition

14 against violating the merit system principles, if imple-

15 mented by an agency, or

16 “ (i>) such rule or regulation, as it has been

17 iniploniented by agencies through personnel a<*tions

18 taken, or policies adopted in conformity therewith, vio-

19 lat**s section 2302 of this title, including such principles.

20 “ (C) The Director of the Office of Personnel Manage-

21 ment, and any agency implementing the rule or regulation

22 under review in any proceeding conducted pursuant to this

23 paragraph, shall have the right to participate in such pro-

24 ceeding. Any proceeding conducted by the Board pursuant

25 to this paragraph shall be limited to determining the validity
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1 of the rule or regulation under review. The Board shall

2 prohibit future agency compliance with any rule it deter-

3 mines to be invalid.” .

4 On page 145, line 21, strike out “  (b) ”  and insert in

5 lieu thereof “ (b) (1) ” .

6 On page 145, after line 25, insert tlie following:

7 “  (2) If notice of a rule or regulation proposed by the

8 Director is required by section 553 of this title, the Director

9 shall insure that—

10 “ (A ) the proposed rule or regulation is posted in

11 offices of Federal agencies maintaining copies of the 

1  ̂ Federal personnel regulations; and

13 “ (B) to the extent the Director determines appro- 

priate and practical, exclusive representatives of em^

15 ployees affected by such proposed rule or regulation 

and interested members of the public are notified of 

such proposed rule or regulation.” .

18 On page 206, line 12, after “ positions” , insert num-

19 her of career reserved positions” .

20 On page 208, between lines 20 and 21, insert the fol-

21 lowing:

22 “ (h) (1) Not later than one hundred and twenty days

23 after the date of the enactment of the Civil Service Reform

24 Act of 1978, and from time to time thereafter as the Director

25 of the Office of Personnel Management finds appropriate, the
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1 Director of the Office of Personnel Management shall estab-

2 lish, by rule issued in accordance with section 1103(b) of

3 this title, the number of positions out of the total number of

4 j)ositions in the Senior Executive Service, as authorized by

5 this section or section 412 of such Act, that are to be career

6 reserved positions. Except as provided in paragraph (2) ,

7 the number of positions required by this .subsection to be

8 career reserved positions shall not be less than the number

9 of positions which, prior to such date of enactment, were au-

10 thorized to be filled only through competitive civil service

11 appointment.

12 “ (2) The Director of the Office of Personnel Manage- 

ment may, by rule, designate a number of career reserved

14 positions which is less than the number required by para-

15 graph (1) only if he determines it necessary to designate

1(> as a general position a position (other than a positioii de-

17 scribed in the last sentence of section 3132 (b) of this title)

18 which—

19 “ (A) involves policymaking responsibilities which

20 require the advocacy or management of programs of the

21 President and support of controversial aspects of such

22 programs;

23 “  (B) involves significant participation in the major

24 political policies of the President; or

25 “  (0 ) requires the executive to serve as a personal
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1 assistant of, or adviser to, a Presidential appointee or

2 other key political figure.

3 The Director shall provide a full explanation for his deter-

4 mination in each case.

5 On page 212, between lines 1 and 2, in the item relating 

<> to section 3133, after “ positions” , insert number of career

7 reserved jwsitions” .

 ̂ On page 226, between lines 14 and 15, insert the 

following:

“ (1) permit the accurate evaluation of job per- 

fonnance on the basis of criteria which are related to 

the position in question and specify the critical elements 

of the position;” .

14 On page 220, line 15, strike out “ ( 1 ) ”  and insert in

15 lieu thereof “  (2) ” .

10 On page 226, luie 17, strike out “ ( 2 ) ”  and insert in

17 lieu thereof “ ( 3 ) ” .

ly On page 226, line 19, strike out “ ( 3 ) ”  and insert in

19 lieu thereof “  (4) ” .

20 On page 227, line 18, insert before “ Upon” the follow- 

ing new sentence: “ The Office of Personnel Management

22 shall review each performance appraisal system developed 

2:} by any agency under this section, and determine whether

24 the performance appraisal system meets the requirements of 

this subchapter.” .
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1 On page 227, between lines 22 and 23, insert the fol-

2 lowing new subsection:

3 “ (d) The Comptroller General shall from time to time

4 review on a selected basis performance appraisal systems

5 established under this section to determine the extent to

6 which such system meets the requirements of this subchapter

7 and shall periodically report its findings to the Office of Per-

8 sonnel Management and to Congress.

9 On page 201, strike out line 23, and insert in lieu thereof 

1  ̂ “ prohibited personnel practices;” .

1̂  On page 202, line 3, strike out “ and” .

On page 202, between lines 6 and 7, insert the following 

new paragraphs:

14 “ (14) utilize career executives to fill positions in

the Senior Kxecutive Service to the greatest extent prac- 

1® ticable consistent with the effective and efficient imple-

17 mentation of agency policies and responsibilities; and

18 “ (15) provide for a professional management sys-

19 tem that is guided by the public interest and free from

20 improper political interference.” .

1̂ On page 205, line 7, after the end period, insert the fol- 

lowing new sentence: “Notwithstanding the provisions of

23 any other law, any position to be designated as a Senior Ex-

24 ecutive Service position, except a position in the Executive

25 Office of the President, which—
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1 “  (1) is under the Executive Schedule, or for which

2 the rate of basic pay is determined by reference to the

3 Executive Schedule, and

4 “ (2) on the day before the date of the enactment

5 of die Civil Service Reform Act of 1978 was specifi-

6 cally required by law, or was required under the pro-

7 visions of section 2102 of this title, to be in the compet-

8 itive service,

9 shall be designated as a career reserved position, if the posi-

10 tion entails direct responsibility to the public for the manage-

11 ment or operation of particular government programs or

12 functions.” .

On page 146, line 21, after “ service” , insert “ , except

U  that the Director may not delegate open competitive exami-

15 nation authority with respect to position^ whose require-

16 ments are common to agencies in the Federal Government

17 other than in exceptional cases where the interests of econ-

18 omy and efficiency require it, and where such delegation will

19 not weaken the application of the merit system principles.” .

20 On page 307, beginning with line 18, strike out all

21 through page 308, line 2, and insert the following:

22 “ (i) Allocation of the costs of the arbitrator shall be

23 governed by the collective-bargaining agreement. The col-

24 lective-bargaining agreement may require payment by the

25 agency which is a losing party to a proceeding before the

1074
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1 arbitrator of reasonable attorney fees incurred by an em-

2 ployee who is the prevailing party if the arbitrator deter-

3 mines that payment is warranted on the grounds that the

4 agency’s action was taken in bad faith. If an employee is the

5 prevailing party and the arbitrator’s decision is based on a

6 finding of discrimination prohibited by any law referred to

7 ill section 7701 (h) of this title, attorney fees #lso may be

8 awarded and shall be governed by the standards appli-

9 cable under the Civil Rights Act of 1964, as amended (42

10 U.S.C. 2 0 0 0 e -5 (k )).” .

11 On page 308, line 13, after “ section.” insert the fol-

12 lowing: “ The Authority may award attorney fees to an em-

13 ployee who is the prevailing party to an exception filed

14 under this subsection, but only if it determines that payment

15 by the agency is warranted on the grounds that the agency’s

16 action was taken in bad faith.” .

17 On page 286, between lines 3 and 4, insert the following:

18 “§7205. Personnel Policy Advisory Committee

19 “ (a) There is established, subject to the provisions of

20 the Federal Advisory Committee Act, the Personnel Policy

21 Advisory Committee (hereinafter in this section referred to

22 as the ‘Committee’ ) which shall be composed of—

23 “ (1) the Director of the Office of Personnel Man-

24 agement who shall serve as Chairman of the Committee;

25 “ (2) the Secretary of Labor or his delegate;
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9
1 “ (^) members appointed by the President

2 from among individuals serving in Executive agencies

3 and military departments in positions not less than the

4 positions of Assistant Secretary or their equivalents;

5 (4) one member appointed by the President from

6 the Deputy and Associate Directors of the Office of Per-

7 sonncl Management; and

8 “  (5) seven members appointed by the President

9 who shall be officers of labor organizations representing 

employees in the Federal Government.

11 Appointments made under paragraph (5) shall reflect the

12 relative numbers of the total Federal employees which are

13 represented l)y such labor organizations, or affiliates thereof,

14 except that no more than four members shall be from one 

j 5 such organization or its affiliates.

K; “ (b) It shall be the function of the Committee to pro-

17 vide a forum for discussion by agency management and em-

18 ployee representatives of Federal personnel policy and

19 regulatitms which affect more than one agency, and to make 

2(, recommendations with respect to such policies and regula-

21 tions.

22 “ (c) (1) The Committee shall meet at tlie call of the 

2:i Chairman but at least once quarterly. The Chairman shall

24 notify each member of a proposed meeting at least fourteen

25 days before it is to be held.
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10
1 “ (2) The Chairman shall prepare an agenda of topics

2 for consideration by the Committee in any meeting and shall

3 include such agenda in the notice sent under paragraph (1) .

4 “ (3) If one-third of the members present at a meeting 

 ̂ vote to discuss an unscheduled topic, it shall be discussed.

6 “ (d) (1) Eecommendations of the Committee may be 

considered by the Office of Personnel Management in the 

® formulation of Federal personnel policies and regulations.

 ̂ “ (2) Copies of the transcripts of the meetings of the 

Committee shall be sent to the Merit Systems Protection 

Board and the Federal Labor Relations Authority.

“ (e) (1) Except as provided in paragraph (2) ,  mem-
1 Q bers of the Committee shall receive as compensation the

14 daily equivalent of the annual rate of basic pay in effect for

15 grade GS-18 for each day (including traveltime) during

16 which they are engaged in the actual performance of duties

17 vested in the Committee.

18 “ (2) Members of the Committee who are full-time of-

19 ficers or employees of the United States shall receive no

20 additional pay on account of their service on the Committee.

21 “  (3) While away from their homes or regular places of

22 business in the perfonnance of service for the Committee,

23 members of the Committee shall be allowed travel expenses,

24 including per diem in lieu of subsistence, in the same man-

25 ner as persons employed intermittently in the Government
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11

1 service are allowed expenses under section 5703 of this

2 title.” .

3 On page 271, between lines 2 and 3, after the item

4 relating to section 7204, insert the following new item: 

“7208. Personnel Policy Advisory Committee.”.
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Purpose: Calendar No. 900
Allowing arbitrators and Federal Labor Kela-

Arndt. No. 3418tions Authority to award attorneys fees.

95t h  CONGRESS 
2d  S ession s. 2640

IN THE SENATE OF THE UNITED STATES
A u g u st  2 (legislative day, M a y  17), 1978 

Ordered to lie on the table and to be printed

AMENDMENTS
Intended to be proposed by Mr. Stev en s  to S. 2640, a bill to 

reform the civil service laws, viz:

1 On page 307, lines 20 and 21, strike out “ shall have no

2 authority to award attorney or other representative fees”

3 and insert in lieu thereof: “ may require payment by the

4 agency which is a losing party to a proceeding before the

5 arbitrator of reasonable attorney fees incurred by an em-

6 ployee who is the prevaling party if the arbitrator deter-

7 mines that payment is warranted on the grounds that the

8 agency’s action was taken in bad faith” .

9 On page 308, line 13, after the end period insert: “ The

10 Authority may award attorney fees to an employee who is 

U  the prevailing party to an exception filed under this subsec-

5 0 - 9 5 2  0 - 7 9 - 7 0
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2
1 tion but only if it determines that payment by the agency

2 is •warranted on the grounds that the agency’s action was

3 taken in bad faith.” .



AMENDMENT ON SCOPE OF BARGAINING, MANAGEMENT 
RIGHTS, AND PROCEDURES CONSIDERED AND DE
FEATED ON A ROLL CALL VOTE, 8- 16, DURING HOUSE 
COMMITTEE MARKUP OF TITLE VII
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Anterdmenis to Ccn*ir;itiee r r i r t ,  dated Jul.. 12-, 197S 

of Proposed New Tit le  VII of H.H. 112S2 

Offered by

^  Page 6t strike out l ines  Id through 21.

(2fPage 7. strike out l ine  20 and a l l  that follows down 
through l ine  5 on page 8 and insert in l ieu thereof the 

fo l lowing:

" ( 1 2 )  ' c o l l e c t i v e  bargaining',  'bergair. irs' ,  or 
‘ 'negot iat ing '  means the performance c f  the mutual 

obligation of the representatives cf  the a-sencjr and the 

eiclu3ive representative as provided in sections 7114 

and 7115 of this t i t l e ; .

Page 15, strike out l ine  18 and a l l  that fol lows down 
through l ine  11 on page 16.

Page 25, strike out l ines 5 and 6 and insert in l ieu 

thereof the fol lowing:

' ' ( 1 )  be informed of any change in substar.tive 

personnel p o l i c i e s  proposed by an agency, and

Page 25, strike cut l ine 19 and a l l  that fcllcws icwri 

through l ine  23 on pa^e 27 ar.d ir^ert in l i e -  i h e r e c f  the 

fol lowing:



••§ ? i l 4 . Representation rights and duties ; good fa ith  bar
g a in in g ; basic  provisions of agreements

'••(a) When a labor organization has been accorded exclusive recog

nition, it is the exclusive representative of employees in the unit 

and is entitled to act for and negotiate agreeaents covering all 

employees in the unit. It  is responsible for representing the 

interests of all employees in the unit without discrimination and 

without regard to labor organization membership. The labor organi

zation shall be given the opportunity to be represented at formal
«

discussions between management and employees or employee 

representatives concerning grievances, personnel policies and practices, 

•or other matters affecting general working conditions of employees in. 

the unit. The agency and the labor organization, through appropriate 

representatives, * shall, upon request, meet and negotiate in good 

fai-th for the purpose of arriving at an agreement.

**(b) The duty of the agency and the labor organization to 

negotiate in good faith includes—

•*(1) to approach the negotiations with a sincere resolve 

to reach an agreement;

” (2) to be represented at the negotiations by appropriate 

representatives prepared to discuss and negotiate on all 

negotiable matters;

•*(3> to meet at reasonable times and places as may 

be necessary;

1084.
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” (A) to furnish, in the case of information to be 

furnished by an agency to thê  other party* upon request, data 

nonnally maintained in the regular course of business» 

reasonably available and necessary and relevant for full and 

proper discussion, understanding, and negotiation of subjects 

vithin the scope of collective bargaining, provided> however, 

nothing in this chapter shall be construed as requiring the 

disclosure of intra-management guidance, advice, counsel or 

training within an agency, between agencies or between an 

agency and the Office of Personnel Management; and

•*(5) if an agreement is reached, to execute upon request 

a written document embodying the agreed terms, and to take 

such steps as are necessary to implement the agreement.

•*(c) Each agreement between an agency and a labor organization 

is subject to the following requirements:

” (1) in the administration of all matters covered by 

the agreement, officials and employees are governed by 

existing or future laws and the regulations of appropriate 

authorities, including policies set forth in the Federal 

Personnel Manual; by published agency policies and 

regulations in existence at the time the agreement was approved; 

and by subsequently published agency policies and regulations 

required by law or by the regulations of appropriate authorities, 

or authorized by the terms of a controlling agreement at a 

higher agency level;
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 ̂ ” (2) nothing in the agreement shall require an employee 

to become or to remain - a member of a labor organization, or 

to pay money to the organization except pursuit to a voluntary, 

written authorization by a member for the payment of dues 

through payroll deductions.

” (d) The requirements of subsection (c) to this section and 

subsection (d) of section 7115 shall be expressly stated.in the 

initial or basic agreement and apply to all supplemental, imple- 

menting, subsidiary, or informal agreements between the agency ai^ 

the organization.

•*(e) An agreement with a labor organization as the exclusive 

representative of employees in a unit is subject to the approval 

of the head of the agency or an official designated by the head of 

the agency. An agreement shall be approved within forty-five days 

from the date of its execution if it conforms to this chapter and 

other applicable laws, existing published agency policies and 

regulations (unless the agency has granted an exception to a policy 

or regulation) and regulations of other appropriate authorities.

An agreement which has not been approved or disapproved within 

forty-five days from the date of its execution shall go into effect 

without the required approval of the agency head and shall be 

binding on the parties subject.to the provisions of this chapter and 

other applicable laws, and the. regulations of appropriate authorities 

outside the agency. A local agreement subject to a national or other 

controlling agreement at a higher level shall be approved under the 

procedures of the controlling agreement, or, if none, under agency 

regulations.*'
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"S7115 < Scope of negotiations; resolution of negotiability disputes 

,**(a) An agency zpd a labor organization that has been 

accorded exclusive recognition, through appropriate representatives, 

shall negotiate in good faith vith respect to personnel policies 

and practices and natters affecting working conditions, so far 

as may be appropriate under this chapter and other applicable 

laws and regulations, including policies set forth in the Federal 

Personnel >ianual; published agency policies and regulations for 

which a compelling need exists under criteria established by the 

Tederal Labor Relations Authority and which are issued at the 

a g e n c y  headquarters level or at the level of a priiaary national 

subdivision; and a national or other controlling agreement at a 

higher level in the agency. Tney may negotiate an agreement; 

determine appropriate techniques, consistent with section 7119 of 

t U s  title, to assist in such negotiation; and execute a 

written agreement or memorandum of understanding. In prescribing 

regulations relating to personnel policies and practices and 

working conditions, an agency shall -have due regard for the 

obligation imposed by this section.

••(b) The obligation to negotiate under subsection (a) of 

this section includes, but is not lirdted to 

” (1) pay practicesj 

'*(2) overtime practices^

**(3) safety and healrh^*

**(^) prozjotior. prccecuresj
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•*(5) reduction-in-force procedures;

•*(6) leave procedures;*

” (7) grievance and arbitration .procedures;

•*(8) travea and per diec;

**r93 appropriate arrangcicents for enployees adversely 

affected by the impact of realignaent of work forces or 

technological change; ^

•'(10) appropriate arrangements for enployees adversely 

affected by the impact of manageWnt' s exercising its 

authority to decide or act, reserved under subsection (d) 

of this section; and

*‘(1^) procedures which management will observe in 

. exercising its authority to decide or act, reserved under 

subsection (d) of this section.

Provided, however, that such negotiations shall not unreasonably 

delay the exercise by management of its authority to decide or 

act: And provided further, that any agreements reached shall 

be consonant with law and regulation, as provided ix\ subsection (a) of 

this section and shall not have the effect of negating the authority 

reserved under subsection (d) of this section.

” (c) Matters which are permissible but not mandatory 

subjects of bargaining are: the numbers, types, and grades 

of positions or employees assigned to an organizational 

unit, work project or toiir of duty; or the technology of 

performing work.
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' *'(d) Matters vhlch are retained management rights and are 

not subject to bargaining are:

•*(1) management’ s right to determine the missiont 

budget» organization, the number of employees in an agency, 

and internal security practices of the agency, and

•*(2) management’ s right in accordance with applicable 

laws and regulations—

’*(A) to direct employees of the agency;

•*(B) to hire, promote, tr^s fe f , assign, and 

retain employees in positions within the agency, and 

to suspend, demote, discharge, or take other 

disciplinary action against employees;

•*(C) to relieve employees from duties because 

of ^lack.of work or for other legitimate reasons;

” (D) to maintain the efficiency of the Government 

operations entrusted to them;

"(E ) to determine the methods, means, and personnel 

by which such operations are to be conducted; and 

•*(F) take whatever actions may be necessary 

to carry out the mission of the agency in situations 

of emergency•
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**(e) I f ,  in cotmection vith negotiations, an issue develops as 

to vhether a proposal is contrary to this chapter or other applicable 

law, regulation, or controlling agreement and therefore not negotiable, 

it  shall be resolved as follows:

•*(1) An issue vhich Involves interpretation of a controlling 

agreement at a higher agency level is resolved tinder the procedures 

of the controlling agreement, or, if none, under agency regulations; 

” (2) An issue other than as described in paragraph (1) of 

' this subsection which arises at a local level may be referred 

by either party to the head of the agency for determination;

**(3) An agency head’ s determination as to the interpretation 

of the agency's regulations vith respect to a proposal is final;

” (A) A labor organization may appeal to the Authority for 

a decision vhen!—

’ " ( i )  it disagrees vith an agency head’ s determination 

that a proposal would violate this chapter or other applicable 

law or regulation of appropriate authority outside the 

agency,

*” (ii )  it believes that an agency’s regulations, as 

dLnterpreted by the agency head, violate this chapter or 

other applicable law or regulation of appropriate authority 

outside^ the agency, or are not otherwise applicable to bar 

negotiations under subsection (a) of this section.
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?6ge ?7, l i r e  24. stri/re out ar.d Insert in lieu

ihere'cf " 7 1 1 6 " .

rage 31, l ine 17. strike out " 7 1 1 6 ' '  and insert in l iev 

thereof " 7 1 1 7 " .

Page 35, strike out l ine 9 and all  that fel lows dcwn 

through l ine  17 on page 36.

Page 6, l ine  22, strike cut " ( 1 5 ) "  ard insert in l ieu 

thereof " ( 1 4 ) " .

Page 10, l ine  3, strike out " ( 1 6 ) "  and insert in l ieu 

thereof " ( 1 5 ) " .

Page le, .  l ine  13, strike out " ( 1 7 ) "  and insert in l ieu 

thereof " ( 1 6 ) " .

Page 10, l ine 17. strike out " ( I S ) "  and insert in l i e c  

thereof " ( 1 7 ) " .

Page 12, l ine 22, strike out " ( I f c ) "  ani insert in lieu 

thereof " ( 1 3 ) " '
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(GAO Authority)
Amendment to Committee Print, Dated 

July 10, 1978 
Offered by Mr. Udall

Page 47, immediately after line 2, insert the following: 
”(c) Nothing in subsection (a) or (b) of this section 

shall be construed to preclude an agency head or an authorized 
certifying or disbursing officer from requesting, under 
section 74 or 82d of title 31, an advance decision from 
the Comptroller General of the United States as to the 
legality of any payment.
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C O M PT R O U .E R  GENERAL. O F  TH E UNITED  STATES  
W A SH IN G T O N . D .C . 20M S

HAY 2 1977

B-40342 
FPC-77-02

The Honorable Robert N . C , Nix, Chairman 
Committee on Post Office and Civil Service 
House of Representatives

Dear M r . Chairman:

Your letter of January 27, 1977, requested our report on H .R .  13,
95th Congress, 1st Session^ a bill to provide for improved labor- 
mamagement relations in the Federal service, and for other pxirposes.

Since 1962, labor-management relations in the executive branch of 
the Federal service have been governed primarily by a series of Execu
tive orders promulgated by the President. The program has developed 
rapidly with 58 percent of the civilian non-postal workforce currently 
represented in bargaining units and 52 percent covered by negotiated 
agreements. Notwithstanding the merits of the Executive order program, 
there apparently is considerable concern from the standpoint of employee 
representatives who perceive the program as unsatisfactory and as 
management biased. Developing confidence in the program is paramount 
if it is to achieve the generally stated objectives of contributing to the 
public interest by encouraging the effective conduct of public business,
A  well balanced labor management relations program should increase 
the efficiency of the Government by providing for a meaningful participation 
by Federal employees in the conduct of Gtovernment business in 
general and those conditions of employment in which they have a vital 
concern.

With regard to the specific provisions of H. R. 13, we have the 
following comments.

Section 2

^Section 7103” |

Among other things this section of definitions in part sets forth 
the coverage of the legislation. Subsection 7103(a)(15) gives "agency*’ 
a comprehensive definition that would appear to include every organ
ization of the United States Government with personnel that are not 
excluded from the subsection 7103(a)(2) definition of "emjployee. **

Hence this legislation would apparently extend coverage to employees 
of all three branches of Government including employees that tradi
tionally have been excluded from the labor relations program such as 
employees of congressional committee staffs, the Conressional Budget 
Office, the Congressional Research Service, the Office of Technology 
Assessment, the Central Intelligence Agency, the Federal Bureau 
of Investigation and the General Accounting Office.
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If the organizations which have previously been excluded from the 
program are to be covered by the legislation then the General 
Accounting Office should also be covered. However, if Congress should 
decide to exempt any of these other organizations then the General 
Accounting Office should likewise be exempted since it is an agency 
which performs audit, investigative, and review functions for the 
Congress.

’̂Subsection 7103(a)(8)**

The definition of the word ’’grievance" is overly broad inasmuch 
as it appears to include matters which are now covered by statutory 
appeal procedures. Among other things, statutory appeal procedures 
have been established for employee complaints of agency determinations 
involving position classifications, adverse actions, discrimination, 
reductions in force and personnel security. For the reasons set forth 
in our comments on subsection 7120(a) below, we are of the opinion that 
matters subject to statutory appeal procedures should be excluded from 
this definition. We therefore suggest that subsection 7103(a)(8) be 
amended by adding the following phrase after the word "complaint” on 
page 6, line 6, ", except matters for which appeal procedures are 
prescribed by current or future provisions of law, • * * *. "

"Subsection 7103(a)(ll)"

The definition of the term "collective bargaining" includes "the 
duty to bargain over matters which are or may be the subject of any 
regulation. " We assume, however, that in light of the provisions of 
section 7113(d), regulations issued by the Civil Service Commission 
or any other agency relating to employees of more than one agency and 
those issued by any agency head where no labor organization holds 
exclusive recognition for all of the employees of that agency are not 
subject to negotiation but rather to a consultation process. We there
fore suggest deletion of the second sentence under section 7103(a)(ll) 
(page 7, lines 18 to 20) or, in the alternative, that the wording of this 
sentence be changed consistent with the provisions of 7113(d).

"Section 7104"

We agree that a Federal Labor Relations Authority with power and 
authority similar to that prescribed in H. R. 13 should be established. 
Such a central body, with authority closely paralleling that of the 
National Labor Relations Board (NLRB) in tiie private sector, should be 
perceived by both labor organizations and agency management as a 
credible and viable third party mechanism. We particularly support 
the creation of an Office of General Counsel, with authority similar to 
that of the General Counsel of the N LRB  to both investigate and prosecute 
the Unfair Labor Practice complaints.

"Subsection 7105(g)"

This subsection, when read in conjunction with subsection 7137(c) 
could be construed as authorizing the Authority to expend appropriated 
funds without regard to restrictions contained in existing law, regula
tions and Comptroller General decisions. For example, under this 
construction, the Authority would have discretion to (1) fix the compen
sation of members and employees without regard to restrictions con- 

stained in title 5, United States Code; (2) pay travel and subsistence



1095

'expenses of members and employees without regard to restrictions 
contained in the Federal Travel Regulations; and (3) lease office space 
and facilities without regard to restrictions contained in title 40, United 
States Code, or regulations promulgated by the General Services 
Administration.

We question whether the Authority requires such broad discretionary 
authority to accomplish its mission particularly since many existing 
agencies with similar missions have been able to function well within 
the constraints of existing laws and regulations governing expenditure 
of appropriated funds. No reason appears as to why the Authority should 
not be held accountable for the expenditure of its funds in the same 
manner as other Federal agencies. Therefore, we suggest that sub
section 7105(g) be deleted.

"Section 7111'*

Provisions of this section may raise a question concerning the 
rights of veterans* organizations and certain religious, social and 
fraternal organizations not qualified as labor organizations to discuss 
applicable matters with agency officials. We note that some past legis
lative proposals have included a proviso similar to the following:

"Exclusive recognition of a labor organization shall 
not preclude or restrict discussions with religious, 
social, fraternal, professional, or other lawful 

associations not qualified as labor organizations, with 
respect to matters or policies that are of particular 
applicability to them or their members, but such 
discussions shall be so limited that they do not assume 
the character of formal consultation on matters appro
priate for collective bargaining or extend to areas 
where recognition of the interests of one employee 
group may result in discrimination against or injury 
to the interests of other employees. "

Should the Committee consider it appropriate to guarantee the access of 
these organizations to agency management, adding such language may 
be appropriate.

"Section 7114"

We note a potential inconsistency in that section 7114(c) appears 
to mandate the pa3rment of representational fees by non-union members 
in a bargaining unit while imder 7115(a)(2) the matter appears to be 
negotiable. We have in past bill comments not taken a position on the 
efficacy of union security arrangements and still believe it to be 
primarily a matter for congressional determination. It is our view, 
however, that fiscally sound labor organizations are better able to 
protect the ri^ts of employees and therefore are conducive to a viable 
labor relations program. H. R. 13 as presently drafted has several 
features such as liberal official time allowances (§ 7132), free dues 
check-off (§ 7114(a)), and remedies, including attorney*s fees, under 
proposed revisions to 5 U. S. C. 5596(b), that contribute to the financial 
security of unions.

5 0 - 9 5 2  0 79 71
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Additionally, section 7102 grants employees the right to form, 
join> or assist any labor organization or to refrain from such activity. 
The employees* right to refrain from assisting any labor organization 
appears inconsistent with the requirement under section 7114(c). If 
the Committee’s intent is to permit unions to negotiate a union security 
^rangement requiring employees to pay a representational fee, we 
believe that the foUowing language, similar to that of section 7 of the 
National Labor Relations Act, be inserted after line 7, page 3 
* * * except to the extent that such right may be affected by a 

requirement that employees pay a representation fee as a condition 
of employment.

"Subsection 7115(b>"

’'eq^irenient under 7114(c) that as a condition of 
employment an employee represented by a labor organization pay an 

amount equwalent to union dues, we believe that certain safeguards

of the N LR A  should also be deluded
prohibiting the chargmg of excessive dues and fees. Specifically we 

following language be inserted after line 18. paje 32. 
mder the unfa^ labor practice provisions of section 7115(b) "(9) to 
require of employees covered under subsection (a)(2) the payment as

employment, of a fee in an amount r ic h  Jh f  
Authority fmds excessive or discriminatory under all circumstances. "

"Subsection 7116(b)(4) and Section 7121"

ac authorizes the authority to grant backpay
7121 ui^ir labor practices. Similarly, section

authorizes arbitrators to award backpay to

5 U  S C ^ 5 ^ 6  ^ ^ reference to the existing Back Pay Statute,
K u 5596. there is a possible ambiguity as to the authority for 

such backpay, and it could be argued that this legislation provides its 
authority for backpay free of legislative standards 

M d  controls associated with the Back Pay Statute. 5 U. S C « 5596 
To remove this ambiguity, we suggest thlt on line 1. p a ^  Se! S e r  the 

folfowin^ h the word "baclq>ay, " the
Stattonim  ® § 5596." Additton of this
citation will mcorporate by reference the existing Back Pay Statute.

fn possibility of an ambiguity with respect
Comnt^nti r<̂  General Accounting Office and the

orders of the Authority. The existinff

g  S '"

^ o m p ^ ^ r  U s ted exclusive adminigtt*ative authority under

r e ^ d W  to. legatty of J ? ” ’

jurisdiotio. to render a d .„ ce  d e o i .S 'b S d 'S

Differences and inconsistencies in the decisions nf fi,  ̂ * 
more decision makers would confuse executiw °
^idance and eventually introduce so much uncerfata^^f
the precedential value of all past decisions would W e llr J y ^ ? '̂

\
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Hence, we suggest that this possible ambiguity be removed by 
adding the following new subsection on line 25, page 37 ”(1) Nothing 
in this section shall serve to preclude an agency head or an authorized 
certifying or disbursing officer of an agency from exercising their 
statutory right under 31 U. S. C. § 74 and 31 U. S. C. § 82d to request 
an advance decision from the Comptroller General of the United States 
as to the legality of any payment. *' We suggest that this same sentence 
be added after the period on line 22, page 43.

Finally, this subsection empowers the Authority to order an agency 
to discipline, by demotion, suspension, removal or other remedial 
action a supervisor or agency official who has knowingly violated the 
Act. It is not clear whether this provision would conflict with 5 U. S. C.
§ 7501 (1970), relating to suspension or removal of employees in the 
competitive service, and 5 U. S. C. § 7512 (1970), relating to adverse 
actions against preference eligible employees. Moreover, we believe 
that the selection of punishment is more appropriately a management 
determination for decision by the employing agency. It would therefore 
seem preferable to amend this subsection to require that the Authority 
report violations to agency heads involved who then should select and 
effectuate appropriate disciplinary action under 5 U. S. C. §§ 7501 or 
7512.

'̂Subsection 7120(a)**

This provision would permit an aggrieved employee in a recognized 
bargaining imit to elect to have his grievance processed under either 
the negotiated procedure or the applicable statutory appeal procedure. 
Unorganized employees and those excluded from membership of bar
gaining units such as confidential employees, supervisors or manage
ment officials do not have an option, but must utilize the statutory 
appeal procedure exclusively. Existing statutory appeal procedures 
have been provided for certain types of personnel actions such as 
position classification, adverse actions, employee discrimination, 
reductions in force and personnel security. Under current procedures, 
adjudications of employee complaints involving these complex person
nel actions are made by a small number of adjudicatory authorities 
staffed with individuals thoroughly trained in the laws and regulations 
governing such matters to insure that all employees are treated 
uniformly.

On the other hand, under the provisions of this bill, a large number 
of arbitrators would be required to adjudicate the complaints of ^ievants 
who elect the negotiated procedure. As private sector law practictioners 
for the most part, arbitrators are trained and experienced in general 
legal matters. However, their knowledge of the specialized law and 
regulations governing these complex personnel actions may be limited 
and their adjudications would reflect this lack of expertise. Consequently, 
similarly situated grievants would be treated differently, which would 
serve to lower the morale of the entire Federal work force.

For these reasons, we suggested in our comments on subsection 
7103(a)(8), supra, that matters for which appeal procedures are 
prescribed by current or future specific provisions of law, be 
excluded from the definition of '*grievance" as employed in this bill.
If that suggestion is accepted, the second sentence of subsection 712(a) 
which begins on line 1 and ends on line 8, page 42, should be deleted, 
and the following sentence should be substituted in place of the deleted



1098

second sentence' "It shall be the exclusive procedure available to 
the parties and the employees in the unit for resolving grievances 
which fall within its coverage. *'

"Subsection 7133(e)"

This subsection is designed to provide penal sanctions for persons 
who willfully resist, prevent, impede,or interfere with officials, em 
ployees and agents of the Authority in the performance of their duties. 
Legislative acts creating crimes must be clear and certain. They must 
provide reasonable and adequate guidance to a person who would be law 
abiding so that he can comprehend what activity is to be avoided (see 
Lanzettav. New Jersey, 306 U .S . 451 (1939), United States v. Cordiff,
344 U. S. 174 (ld5^)). In view of this criteria for penal statutes, 
subsection 7133(e) might be construed to be impermissibly vague.

Further we note that under subsection7105(h) the Authority has 
been empowered and directed to prevent any person from engaging in 
conduct in violation of this chapter and has been authorized to perform 
certain functions to carry out this direction. We believe the Authority 
has sufficient power under 7105(h) to prevent persons from engaging in 
conduct that interferes with the performance of its mission. Accordingly, 
it would appear that the penal provisions of subsection 7133(e) are not 
required and hence we suggest subsection 7133(e) be deleted.

"Subsection 7137(b)"

Line 4, page 53 of the bill contains a reference to Executive Order 
10987 which apparently should read 10988.

"Subsection 7137(c)"

This subsection would modify or repeal all laws, rules and regula
tions inconsistent with the provisions of H. R. 13, and take precedence 
over existing ordinances, rules, regulations, and other enactments. 
Because it is presently unknown which laws and regulations will 
eventually be found to be inconsistent with the provisions of this bill, 
it is difficult to assess the impact this proposed legislation will 
ultimately have on existing laws and regulations. We can, however, 
speculate that the impact will be great. For example, subsection 
7115(b)(7) makes it an unfair labor practice "* * * to call or engage 
in any illegal strike, work stoppage, or slowdown * * *. " Since this 
provision merely makes an illegal strike an unfair labor practice, it 
could be construed as having repealed the existing prohibition on strikes 
contained in 5 U. S. C. § 7311(3). Alternatively^ the provision in sub
section 7115(b)(7), could be construed as permitting legal as opposed 
to illegal strikes and thereby take precedence over the prohibition 
against any strikes set forth in 5 U. S. C. § 7311(3). Another example 
of the potential impact of this provision is outlined in Our comments 
on subsection 7105(g) above.

I
Because there is a risk that subsection 7137(c) would result in 

protracted litigation and eventual repeal or invalidation of many existing 
laws and regulations, we suggest that the first sentence of subsection 
7137(c) be deleted from the bill. Inconsistencies between the provisions 
of this bill and existing statutes could then be resolved through the use 
of traditional statutory construction principles.
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Section 4

"Section 7503*'

The section revises existing adverse action procedures as they 
apply to employees against whom adverse actions are proposed. Among 
other things it provides:

(1) At least 30 days advance written notice, except when there 
is reasonable cause to believe the individual is guilty of
a crime for which the penalty is imprisonment;

(2) To receive concurrently with notice, all statements, affidavits, 
investigative reports, and all other eviH’ence relevant to the 
proposed action;

(3) An evidentiary hearing before a hearing examiner who must be 
an attorney licensed to practice in at least one State or 
territory of the United States;

(4) To receive a copy of the verbatim transcript of the hearings; 
and

(5) A  written decision by the hearing examiner stating the 
findings of fact and conclusions of law upon which the 
decision is based*

Subsection (b) of the amended section 7501 would empower the hearing 
examiner to issue subpoenas for witnesses and the production of evidence, 
to administer oaths and affirmations, examine witnesses and receive 
evidence. In case of refusal to comply with a subpoena of a hearing 
examiner, the party seeking production of witnesses or evidence would 
have a r i^t  to apply to a United States District Court for an order 
requiring compliance, failure to comply being subject to punishment as 
contempt of court.

We note that the only stated qualification for the hearing examiner 
is that of a licensed attorney. In our opinion this single qualification 
requirement is not sufficient to insure the availability of hearing 
examiners specifically trained for and experienced in conducting quasi
judicial proceedings. This is particularly critical since the hearing 
examiner's decision appears to preempt that of the head of the agency. 
Additionally, section 7503 does not specify how the selection of the 
hearing examiner is made. Presimiably, an examiner could be selected 
from within the agency proposing the action. In such a situation, the 
objectivity and independence of the procedure may be questionable.

’'Subsection 7503(c)*'

We note that in subsection (c) there is no indicated timeframe in 
which a court action must be brought. Also, it is not clear what the 
status of the employee will be nor the decision of the hearing examiner 
when judicial review is sought. We note that no express provision is 
made concerning the finality of the hearing examiner*s conclusions of 
law.
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Under section 7119 and section 7120 of the bill, employees may 
appeal adverse actions to the Civil Service Commission or may process 
redress under a negotiated grievance system. It may need clarification 
SI«o/ “  employee who seeks judicial review under subsection
7503(c) may also proceed with an appeail to the Civil Service Commission 
or a grievance under a negotiated grievance procedure.

"Subsection 7503(d)"

iio. should be deleted and replaced by the redesiOTiat«»H

a S  n 2 0 (a )*ie  l S e  ^  concerning subsections 7103(a)(8)

Sincerely yours.

TBepatT Comptroilw' ^ ner^*^ ' 
of the United States
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C O M P T R O L L E R  GENERAL. O F  T H E  U N IT E D  S T A T E S  

W A SH IN O TO N . D .C . 2094S

B-40342 October 5, 1977
The Honorable Robert N . C . Nix, Chairman 
Committee on Post Office and Civil Service 
House of Representatives

Dear M r. Chairman:

lette^ of September 23, 1977, requested our report on 
9094^^ ,̂^dxh Congress, 1st Session, a bill to provide for im- 

■ Dr-management relations in the Federal service and for 
other purposes.

A  review of H .R .  9094 reveals that it incorporates the majority 
of the provisions contained in H .R . 13 and H .R . 1589, 95th Congress,
1st Session. W e commented on the provisions of these earlier bills 
by separate letters, dated May 2, 1977, and have not changed our 
position in the interim. Therefore, in view of the limited time 
available to prepare our comments on H .R . 9094, we shall restrict 
them to matters of primary concern to this Office. However, we 
urge the Committee to consider at this time our previous comments 
in its deliberations on H .R .  9094.

The Federal Personnel Management Project (FPMP) of the 
President's Reorganization Project is currently studying labor- 
management relations in the Federal Government with a view toward 
recommending changes in that program that will be compatible with 
the planned overall reorganization. On September 20, 1977, the 
F P M P  issued Option Paper 4 dealing with labor-management rela
tions in the Federal Government. Federal agencies, unions, and 
other interested groups have been requested to comment upon the 
various options presented. For this reason we strongly recommend 
that further consideration on a comprehensive Federal labor- 
management relations bill be deferred until the President's reor
ganization plans have been completed.

With regard to the specific provisions of H .R . 9094, we have the 
following conmients:

Coverage of the Bill

The term "agency" as defined in section 7103(a)(3) is given a 
comprehensive definition for the executive branch which has the effect 
of extending coverage of the bill to the maximum number of executive 
branch employees. The entire judicial branch is excluded. The 
legislative branch is also excluded, except for the Library of Congress, 
the Government Printing Office, and the General Accounting Office which 
is included by virtue of 5 U. S. C. § 105. This means that the congres
sional committee staffs, the Congressional Budget Office, the Congres
sional Research Service, and the Office of Technology Assessment are 
exempted from the coverage of the bill. If these organizations are 
exempted, then the General Accounting Office should also be exempted 
since it is an agency which performs audit, investigative, and review 
functions for the Congress. W e, therefore, recommend amending 
subsection 7103(a)(3) as follows: "(3) ’agency* means the Library of 
Congress, the Government Printing Office, the Postal Rate Commission, 
and any Executive agency, as defined in section 105 of this title except 
the General Accounting Office. "

Jurisdiction of the Comptroller General

The language of sections 7118(b)(4) and 7123 concerning orders of 
the Federal Labor Relations Authority is ambiguous with respect to the 
statutory jurisdiction of the General Accounting Office and the Comp
troller General. The proposed language could be construed as autho
rizing the Authority to make final and bindine determinations concerniner
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the legality of payments ordered to remedy agency unfair labor practices 
or ordered by arbitration awards without reference to the Comptroller 
General. Since 1921, the Comptroller General has had exclusive 
authority under 31 U. S. C. §§ 74 and 82d, to render advance decisions 
regarding the legality of expenditures of appropriated funds that are 
binding on the executive branch of Government, Such authority should 
not be divided so that two or more agencies will have concurrent 
jurisdiction to render advance decisions binding on the same parties.

Differences and inconsistencies in the decisions of the two or 
more decision makers would confuse executive agencies in need of 
guidance and eventually introduce so much uncertainty in the law 
that the precedential value of all past decisions would be destroyed.

Hence, we suggest that this possible ambiguity be removed by 
adding the following after subsection 7118(b)(4) on line 23, page 50, 
and after subsection 7123 on line 14, page 57: "Provided, that 
nothing in this section shall serve to preclude an agency head or 
an authorized certifying or disbursing officer of an agency from 
exercising their statutory right under 31 U .S .C .  §§ 74 and 82d to 
request an advance decision from the Comptroller General of the 
United States as to the legality of any payment."

Expenditures by the Federal Labor Relations Authority

Section 7105(g) could be construed as authorizing the authority 
to expend appropriated funds without regard to restrictions contained 
in existing law, regulations, and Comptroller General decisions.
For example, under this construction, the Board would have dis
cretion to (1) fix the compensation of employees without regard to 
restrictions contained in title 5, United States Code; (2) pay travel 
and subsistence expenses of employees without regard to restrictions 
contained in the Federal Travel Regulations; and (3) lease office space 
and facilities without regard to restrictions contained in title 40,
United States Code, or regulations promulgated by the General Ser
vices Administration.

We question whether the authority requires such broad discretionary 
authority to accomplish its mission particularly since many existing 
agencies with similar missions have been able to function well within 
the constraints of existing laws and regulations governing expenditure 
of appropriated funds. No reason appears as to why the authority 
should not be held accountable for the expenditure of its funds in the 
same manner as other Federal agencies. Therefore, we suggest 
that subsection 7105(g) be deleted and subsection (h) be redesignated 
as (g).

Statutory Pay and Benefits

The newly added provisions of sections 7114 and 7115 regarding the 
establishment of pay and benefits of Federal employees contain many 
complicated issues with far reaching ramifications. In the limited 
time available, we have been unable to study these issues in detail and 
therefore it would be inappropriate for us to comment on them. Inas
much as these issues are currently being studied by the President's 
Reorganization Project, we feel that such legislation should be 
deferred until the President's study has been completed.

Finally, we wish to express our appreciation for the opportunity 
to comment on this bill and for the committee's adoption of certain of 
our earlier recommendations and suggestions. If we can be of further 
assistance, please contact us.

)mptrolIer GeiDeputy Comptrolf<^ Genreal 
of the United States
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C O M P T R O L L E R  G E N E R A L  O F  T H E  U N IT E D  S T A T E S  

W A SH IN G T O N . D .C . 2094B

B-40342 May 19, 1978
FPC-78-85

The Honorable Robert N .C . Nix 
Chairman, Committee on Post Office 

and Civil Service 
House of Representatives

Dear Mr. Chairman:

We are pleased to respond to your request for our comments 
on H .R . 11280, the "C ivil Service Reform Act of 1 97 8 ."

As a preface to our comments, I believe you will agree 
that it is appropriate to recognize that as the role of the 
Federal government increases and affects more and more the 
lives of all c itizen s , it is inevitable that attention will 
be drawn to the level of competency of Federal employees, 
their compensation, incentives, and other conditions of their 
employment. Discussion of these issues has gone on for many 
years and intensified since the growth of the Federal govern
ment in the depression days of the 193 0 's and World War I I .
Civil Service reforms are necessary but that issue should not 
cloud the essential point that most civil service employees 
are able, highly motivated, and dedicated to their work.

We believe that the Civil Service system can be improved. 
During the past several years we have studied many of the 
issues v/ith which H .R . 11280 is concerned. We have made a 
number of specific  recommendations and have highlighted 
conflicting policies and objectives that needed to be addressed. 
These have included:

— the conflicting roles of the Civil Service Commission 
as policymaker, prosecutor, judge and employee 
protector; (June, 1977)

— the need for simplifying the appeals systems;
(February, 1977)

— the adverse impact of veterans' preference on equal 
employment objectives; (September, 1977)

— the need to improve performance appraisals and 
ratings; (March, 1978)

— the need for more flexible hiring procedures;
(July, 1974)

— the need for a new salary system for federal 
executives; (February, 1977)

— the need to relate pay to performance;
(October 1975; March 1978)

— the need for an overall Federal retirement policy. 
(August, 1977)

H .R . 11280 attempts to deal with the above issues as well 
as others and we strongly support those objectives.

H .R . 11280 should be considered in conjunction with the 
proposed Reorganization Plan No. 2 of 1978. The Civil Service 
Commission (CSCJ now serves simultaneously as the protector
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of employee rights and the promoter of personnel

managenient policy. The reorganization P ^® "/;i^ jf® ® s v s te L  
two roles between two separate agencies, the

Protection Boa.d (MSPB) and the Office i g j ^ ^ v e
ment (0PM). H .R . 11280 would provide additional legislative

authority for these two agencies.

The Reorganization Plan would also create a Federal 

Labor Relations Authority which would
party function in the Federal labor-nianageraent relations 
program by assuming the functions of t h e  Federal Labor 
Relations Council and certain responsibilities of 
Assistant Secretary of Labor for Labor-Management Relations. 
i r a d d U io n ?  R eorg Lization  Plan No. 1 of 1978 would transfer 
CSC‘ s current equal employment opportunity and discrimination 
complaint authority to the Equal Employment Opportunity 

Commission (EEOC).

O ffice  of Personnel Management

The Office of Personnel Management would be the primary 
agent advising the President and helping him carry out 
his responsibilities to manage the Federal work force. It 
would develop personnel p olicies , provide personnel leader
ship to agencies, and administer central personnel programs.
It would be headed by a director and a deputy director, both 
appointed by the President and confirmed by the Senate.

We are aware of the concern which has been expressed 
that a single director of personnel, serving at the pleasure 
of the President and replacing a bipartisan commission, 
could be accused of partisan political motivations in actions a 
which, bv their verv nature, are controversial. The argument 
is made that the Merit System Protection Board, important 
as its role would be, would not be in a position to 
influence substantially  policies, rules and regulations, 
including positions on legislative matters, in the same 
manner as a bipartisan commission. On the other hand, a 
commission form of organization tends to be cumbersome and 
divides responsibility  and accountability. It is of some 
interest to note that President Roosevelt's Committee on 
Administrative Management recommended in 1937 a single
headed director of personnel for the Federal Government.
While this proposal was not adopted, the idea of d strong 
Director of Personnel Management has continued to be 
discussed and proposed and, in fact, has been extensively 
adopted at the State and local level. On balance, we 
favor the President's  proposal and believe that this part of 
the reorganization plan should be adopted.

It should be pointed out, however, that under the plan 
and H .R . 11280 the Director of 0PM would be concerned 
entirely with the civil service and would not have advisory 
or other responsibilities with respect to other personnel 
systems within the Federal Government. GAO has repeatedly 
pointed to the need for a stronger focal point within the 
executive branch to concern itself with consistent and 
common policies and procedures which are relevant to all 
or several of the personnel systems within the Government.
This responsibility today is clouded by the lack of certainty 
with respect to the roles of the Civil Service Commission 
and the Office of Management and Budget.

To remedy this situation and to strenathen the case 
for the proposed pay level for the Director of 0PM, v;e 
believe that the Director should have responsibility for 
advising, assisting and coordinating with the President 
with respect to common policies and practices in the
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personnel rnanageinent area throughout the Executive Branch 
of the Federal Government. He could share the responsi
b ility  for pay systems with the Director of the 0MB but 
it seems to us that the President and the Congress need 
a focal point which can address itself to the common 
problems and concerns. This responsibility could be 
dealt with in the leg islation , either by developing a 
specific statutory charter for the Director of the 0PM, 
or a strong statement of intent of the Congress could be 
developed, leaving to the President the development of a 
more detailed charter.
Merit Systems Protection Board (MSPB)

The MSPD would have three menibers appointed by the 
President for 7-year terms removable only for misconduct, 
inefficiency , neglect of duty, or malfeasance in office .
Not more than two of the members could be from the same 
political party. One member would be designated Chairman 
and one member Vice-Chairman. A special Counsel would also 
be appointed for a 7-year term. The independence and 
authority of MSPB and its ability  to protect the legitimate 
concerns of employees is the overriding factor on how much 
flex ib ility  can be provided to managers.

We believe it would be desirable for MSPB to provide 
both the agencies and employees information on matters that 
have been resolved by MSPB. We also believe that the special 
studies to be conducted by MSPB and reported to the President 
and the Congress should be made available to the public.

Federal Labor Relations Authority

The reorganization plan would establish an independent 
Federal Labor Relations Authority to assume the third party 
functions currently fragmented among the Federal Labor 
Relations Council and Assistant Secretary of Labor for 
Labor Management Relations. The establishment of the 
Authority is intended to overcome the criticisms of the 
structure and administration for the existing Federal labor 
relations program.

The Authority and the labor relations provisions 
are not now incorporated in the Reform b ill . We understand 
that on April 25, 1978, the Administration informed the 
cognizant committees of Congress of the decision to 
incorporate further improvements in the labor relations 
program as part of the Civil Service reform legislative 
package.

The concept of an independent labor relations authority 
or board has been included in proposed legislation , 
introduced in recent sessions of Congress, to provide a 
statutory basis for the Federal labor management relations 
program. In commenting on these legislative proposals on 
May 24, 1977, GAO supported the establishment of a central 
labor relations body to consolidate the third party functions 
in the Federal labor management relations program. V7e 
believed then, as we do now, that such a central body is 
needed and v/ould be perceived by both labor organizations 
and agency management as a credible and viable third 
party mechanism.

"The proposed reorganization plan provides that decisions 
of the Authority on any matter within its jurisdiction shall 
be final and not subject to judicial review. We believe 
a provision should be added to the legislation to make it 
clear that the existing right of agency heads and certifying 
officers to obtain a decision from the Comptroller General 
of the United States on the propriety of payments from 
appropriated funds are not'm odified. Also, we question
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whetlier the right to judicial review of the Authority 's  
decision should be prohibited.

Equal Employment Opportun ity CoTnmission

SEOC's role is not discussed in either Reorganization 
Plan No. 2 or H .R . 11280. However, we believe we should 
address the relationship between EEOC and MSPB in view of 
the proposed transfer of EEO enforcement and discrimination 
appeals authority from CSC to EEOC under Reorganization 
Plan No. 1 of 1978.

Under the Plan all discrimination appeals relating 
solely to discrimination will be filed directly  with EEOC, 
and processed by it . Under delegation from EEOC, all 
appeals involving both Title V and Title  VII matters will 
be filed with and acted upon by MSPB. The decision of 
MSPB will be final unless the employee requests EEOC to 
review the elements of the case involving Title  V I I .  EEOC 
may examine the matter on the record, grant a de novo 
hearing or remand the case to MSPB for further hearings 
at its option.

A clear distinction  between an equal employment and 
merit principle complaint is d iff ic u lt , if not impossible, 
and employees frequently perceive their problems to be 
both. We believe that placing the adjudication of these 
complaints in d ifferent organizations will invite duplicate 
or two track appeals on the same issues simultaneously, 
or sequentially, to EEOC and MSPB. In addition to 
wasting time, effort and money, this situation poses a 
very real potential for differing  definitions of issues, 
inconsistent interpretations of laws, regulations and 
irreconcilable decisions.

An additional problem in having EEOC responsible for 
receipt and processing appeals is that it establishes the 
same kind of role conflict that the Civil Service reform 
proposals seek to correct. EEOC would in effect be the 
enforcement as well as the adjudicative agency. We are inclined 
to favor the approach taken in H .R . 11280 v;hich provides:

"Notwithstanding any other provision of lav/, an 
employee who has been affected by an action 
appealable to the Board (Merit System Protection 
Board) and who alleges that discrimination 
prohibited by Section 230 2 (b )(1 ) of this title 
was basis for the action should have both the 
issue of discrim ination and the appealable action 
decided by the Board in the appeal decision under 
the Boards* appellate procedures."

Additionally , we believe EEOC should be given the authority 
to intervene, on Title  VII matters, with all the rights of a 
party in all the adjudicatory proceedings of MSPB and in any 
subsequent appeals to the courts. This alternative would avoid 
many of the problems we have mentioned and save considerable 
time by having all issues of a complaint decided by the same 
adjudicative body.

H .R . 11280 proposes changes to: performance appraisals, 
adverse action appeals, veterans preference, retirement, 
selection methods, management and compensation of senior 
executives, merit pay, and personnel research. We have 
made recommendations to the Congress and to the executive 
branch concerninq the need for imorovement in most of
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these areas. H .R . 11280 provides the vehicle for making 
necessary changes and we support that objective. We do 
have concerns about the specifics of some of the proposals 
and believe they can be improved upon.

Performance Appraisals

We believe the current system of performance appraisals 
should be improved. We recommended that performance 
appraisal systems should include four basic principles.

— First that work objectives be clearly spelled 
out at the beginning of the appraisal period so 
that employees will know what is expected of them.

— Second that employees participate in the process 
of establishing work objectives thereby taking 
advantage of their job knowledge as well as 
re-enforcing the understanding of what is exQjected, 
and

— Third that there be clear feed back on employee 
performance against the preset objectives.

— Fourth that the results, of performance appraisals 
be linked to such personnel actions as promotion, 
assignment, reassignment, and to disciplin e .

The proposed legislation  generally conforms to our 
recommendations.

Adverse Actions and Employee Appeals

One of the major purposes of H .R . 11280 is to make it 
easier to remove employees for misconduct, inefficiency , and 
incompetence. It provides for new procedures based on 
unacceptable performance. In so doing, the Bill proposes 
major changes in the rights now afforded Federal employees. 
We believe the B ill contains many provisions which would 
improve the present processes by which Federal employees 
are removed, demoted, and disciplined. However, we have 
concerns that certain of the proposed changes in adverse 
action and appellate procedures would not provide a proper 
balance between the interest of the Federal Government 
and the rights and protection of Federal employees.

For example, in an appeal, the decision of the agency 
must be sustained by MSPB unless the employee shows an 
error in procedure which substantially impairs his or her 
rights, discrim ination, or an arbitrary or capricious 

> decision. We suggest a fourth basis, that is, the absence 
\of substantial evidence in the administrative record to 
\support the decision of the agency.

Veterans' Preference

We believe that changes can be made to veterans' 
preference legislation  so that the system for examining 
and selecting for Federal employment can be improved and 
employment assistance can be better provided to those 
veterans who most need it . We believe the Administration's 
proposals are designed to balance the Government's 
obligation to its veterans for their sacrifices , its 
obligation to provide equal employment opportunity, and 
its commitment to improve Federal staffing operations.

We favor amending the rule-of-three selection require
ment of the Veterans' Preference Act of 1944. Examinations 
are not precise enough to judge the potential job success
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of persons with identical or nearly the same scores. As 
a result, the rule-of-three unfairly denies to many 
applicants who have equal qualifications the opportunity 
to be considered for Federal emploi/nient. We have previously 
recommended that the Congress amend the rule-of-three 
requirement similar to the way in wTiich the proposed 
legislation authorizes 0PM to prescribe alternate referral 
and selection methods.

The present statutory prohibition against passing over 
a veteran on a list of eligibles to select a nonveteran 
would be retained under the proposed legislation . In our 
opinion, the flex ib ility  to be gained by eliminating the 
rule-of-three and using alternate examining and selection 
methods will be seriously diminished by retaining this 
pass-over prohibition.

The b ill  authorizes agencies to make non-competitive 
appointments of certain compensably disabled veterans— those 
with service connected disab ilities  of 50 percent or more 
and those who take job-related training prescribed by the 
Veterans Administration. We believe employment assistance 
to those veterans with special employment problems— such 
as disabled and Vietnam-era veterans— is appropriate.

Retention Preference

The bill proposes changes to the preference given 
veterans in retention rights in a reduction-in-force. Only 
a disabled veteran (or certain relatives of a veteran) 
would retain permanent retention preference. Other veterans 
would retain absolute retention preference for a 3 year 
period. Once the 3 year period has been completed, non
disabled veterans will be entitled to 5 years service 
credit in computing length of service for retention 
determinations.

As a general rule, veterans have retention rights over 
nonveterans regardless of length of service. Since 
veterans are predominately male and non-minority, absolute 
preference works to the disadvantage of women and minorities. 
The proposed changes should help to remedy this situation.

Retirement

The bill would greatly expand the provisions allowing 
employees to retire before reaching normal retirement 
e l ig ib il ity . Presently, the civil service retirement 
system generally allows employees to retire at age 55 with 
30 years of service. Employees who are separated in
voluntarily, except for reasons of misconduct or delinquency, 
may receive an immediate annuity if they are 50 with 20 
years of service or at any age with 25 years. Current 
law allows employees to volunteer for early retirement when 
their employing agency is undergoing a major reduction-in- 
force, even it they are not directly affected by the 
reduction. Under H .R . 11280, the early retirement option 
would also be^made available to employees if their agency 
is undergoing a major reorganization or a major transfer 
of function.

We cannot support the liberalization  of the early 
retirement provisions proposed’ by H .R . 11280, As you 
are undoubtedly aware, GAO has long been concerned about 
the civil service and other Federal retirement systems.
As we disclosed in an August 3, 1977, report on retire
ment matters, the civil service system already costs much 
more than is being recognized and covered by agency and 
employee contributions. As of June 30, 1976, the system's 
unfunded liab ility  was $107 billion  and is estimated to 
grow to $169 billion by 1986. Any additional early retire
ments resulting from H.R . 11280 would add to this tremendous 
l ia b ility .
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Senior Executive Service

Some excellent Governnient managers have been provided 
by the present system. However, we think that more managers 
of this calibre would result from a Senior Executive Service.

We agree with the objectives of H .R . 11280 to establish 
a Senior Executive Service which would cover about 9 ,000  
positions above General Schedule 15 and below Executive 
Level I I I .  The proposed Senior Executive Service would 
establish at least five executive salary levels, from the 
sixth step of GS-15 ($4 2 ,2 00 ) to an Executive Level IV 
salary level ($ 5 0 ,0 0 0 ) . Under the proposal executives could 
increase their compensation through performance awards, to 
95 percent of a Level II  salary, or $54,625  at the present 
pay levels .

There is a problem of compression at the senior levels 
of the General Schedule. Because the salary rate for Level V 
of the Executive Schedule is the ceiling for salary rates of 
roost other Federal pay systems, all GS-18s and 17s, and 
some GS-16s now receive the same salary— $4 7 ,5 0 0 . This 
creates a ..situation where many levels of responsibility  
receive the same pay and is not consistent with basic Federal 
pay principles of:

— comparability with private enterprise, and

— distinctions in keeping with work and performance levels.

Such a situation creates inequities and can have adverse 
effects on the recruitment, retention, and incentives for 
advancement to senior positions throughout the Federal service.

We believe that changes are needed to give management 
greater flex ib ility  in assigning pay and establishing 
responsibility  levels. In February 1975, we reported on the 
need for a better system for adjusting salaries of top 
Federal o ffic ia ls . One of our main concerns at that time, 
and which still  exists , was the compression of salary rates 
which result in distorted pay relationships in the Federal 
pay systems. Our recommendation was for the Congress to 
insure that executive s.alaries are adjusted annually— either 
based on the annual change in the cost-of-living index or the 
average percentage increase in GS salaries. The law now 
provides for automatic adjustment of Executive Schedule 
pay rates equal to the average General Schedule increase.

We believe there is a need to establish a new salary 
system for Federal executives. We do have some concerns, 
however, that the provisions of the proposed Senior Executive 
Service do not go far enough in this regard. We are not 
sure, for example, that the proposed salary range including 
performance awards— $42,200  to $5 4 ,62 5 — provides sufficient 
flex ib ility . Most of the employees that will be covered are 
already at the $47 ,500  ceiling , and could reach the proposed 
$54 ,625  ceiling by receiving less than the maximum 20 percent 
pay increase for performance allowed by the B ill. Therefore, 
there may not be enough of a pay differential to provide an 
incentive for executives to join the new Service or for the 
Service to be successful.

We also question the advisability  of limiting incen
tive awards and ranks, as well as performance pay, to an 
arbitrarily  selected percentage of employees.

Proposals have been made by GAO and others to provide 
more flex ib ility  in the pay-setting processes for top Federal
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o ffic ia ls . We favor a salary system with a broad salary 
band; compensating within this broad band, on the basis of 
an individual's  capability  or contributions to the job, with 
congressional control over the average salary level for the 

Service, by agency.

In summary, we question whether there is enough pay 
incentive to make the Senior Executive Service a success.
We believe it would be more acceptable to senior executives 
if the salary ranges were substantially increased or if 
performance awards were not subject to the proposed $54 ,625  
ceiling . To do this , however, would require breaking the 
linkage between executive and congressional salaries . In 
its December 1975 report, the President's  Panel on Federal 
Compensation pointed out that the "existing linkage between 
level II  of the Executive Schedule and Congressional salaries 
should not be permitted to continue to distort or improperly 

depress executive s a la r ie s ."

Two features of the proposed Service affect the civil 
service retirement system. An executive who is separated 
for less than fully  successful performance would be entitled 
to an immediate annuity if he or she is at least 50 years 
of age with 20 years of service or at any age with 25 years.
In addition, each year of service in which an executive 
receives a performance award will include a retirement factor 

of 2 .5  percent in lieu of the lesser percentage ( 1 .5 ,  1 .7 5 , 
or 2 percent) that would otherwise be applied. We cannot 

rA support either of these provisions. They would add to the 
' system's unfunded lia b ility , and, in our opinion, would be 

inappropriate uses of the Retirement Program.

Merit Pay

The concept of basing pay increases on employee per
formance is not new. GAO and other groups have recognized that 
a need exists to recognize employee performance rather than 
longevity in awarding within-grade salary increases. In 
October 1975, we recommended that the Chairman, CSC, in 
coordination with the Director of 0MB develop a method of 
granting within-grade salary increases which is integrated with 
a performance appraisal system.

In December 1975, the President's  Panel on Federal Com
pensation, chaired by the Vice President, reviewed within- 
grade increases as part of its study of Federal compensation 
issues. The Panel concluded that for employees in occupations 
which provide significant opportunity for individual initiative 
and impact on the job, a new procedure was needed to provide 
a connection between performance and within-grade advancement. 
The Panel recommended a method of within-grade advancement 
for these employees that would be based on performance. The 
Panel noted, however, that the system should take into 
consideration the experience of the private sector with such 
plans and that the system should be thoroughly tested prior 
to implementation. In its December 1977 final staff report 
the Personnel Management Project similarly recommended 
using merit pay to improve and reward performance of managers 
below the levels included in the Senior Executive Service.
That report also noted that the new approach should be 
carefully tested and evaluated before full scale application.

While we endorse the principle of performance pay 
incentives, we have some concern over the equity of the 
proposed system. We believe it would be more equitable if 
it were limited to within-grade increases, covered employees 
in other GS grades, and included all employees in affected 
grades rather than just managers and supervisors.
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The cost of personnel resources in the Federal Govern
ment is enormous. In fiscal year 1978, the GovernOent will 
pay an estimated $75 billion  in direct compensation and 
personnel benefits to its civilian  employees and active-duty 
m ilitary personnel. In view of these expenditures, it is 
vital that we develop and use the most effective methods 
and techniques to manage personnel resources. An aggressive 
personnel research and demonstration program is a key link 
in doing this. Further, if Government is to effectively deal 
with the recent decline in productivity growth, it must 
support a research base directed towards developing and 
applying new techniques and ways to better manage its human 
resources.

With this in mind, we support the need for an aggressive 
personnel research and development program. We do not believe, 
however, that adequate controls and safeguards are provided 
in H .R . 11280 to protect the employees affected by the 
demonstration projects and to assure that the most effective 
and efficient use is made of research funds. As a minimum, 
we recommend that Congress be informed of projects which 
may be inconsistent with existing laws or regulations 
before they are begun. Congress should have an opportunity 
to satisfy  itself as to the seriousness of such infractions.
We also believe that Congress should be informed of 
research and development actual accomplishments for which 
it has provided authorization and funding.

Respon sib ility  of the 
General Accounting Office

One other matter of concern to us is the proposed language 
concerning GAO's role in auditing personnel practices and 
p o lic ie s . The proposed new section 2303 of title 5, U .S .C . 
may be susceptible of misinterpretaton in its present form 
which is as follows:

" I f  requested by either House of the Congress 
(or any Member or committee thereof), or if deemed 
necessary by the Comptroller General, the General 
Accounting Office shall conduct, on a continuing 
basis , audits and reviews to assure compliance 
with the laws, rules, and regulations governing 
employment in the Executive Branch and in the 
competitive service and to assess the effectiveness 
and soundness of Federal personnel management."

It should be made clear that the function of GAO is to 
assist in congressional oversight and that the Executive 
Branch is not in any way relieved of its responsibility 
for reviewing, evaluating, a^d improving personnel manage
ment. or for investigating and correcting deficiencies therein. 
As elsewhere, GAO's role is more properly one of overseeing 
the working of the program rather than intervening on a 
case-by-case basis. We suggest that the language be amended 
to conform, in substance, to that used in the Legislative 

Reorganization Act of 1970 ; 84 S tF t .T :4 ‘0 1168, as follows:

Personnel Research and Demonstration Projects

"When ordered by either House of Congress 
or upon his own in itiative , or v/hen requested by 
any committee of the House of Representatives or 
the Senate, or any joint committee of the two 
Houses having jurisdiction over Federal personnel 
programs and activ ities , the Comptroller General

5 0 - 9 5 2  0 79 72
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shall conduct audits and reviews to determine 
compliance with the laws, rules, and regulations 
governing employment in the Executive Branch and 
in the competitive service and to assess the 
effectiveness and soundness of Federal personnel 

management."

I trust that this letter and enclosure recommending 

technical amendments will meet your needs.

Comptroller General 
of the United States

C O M P T R O L L E R  G E N E R A L  O F  T H E  U N IT E D  S T A T E S  

W A SH IN G T O N . D .C . 2054B

B-40342 9̂78
FPC-78-78

The Honorable Robert N .C . Nix 
Chairman, Committee on Post Office 

and Civil Service 
House of Representatives

Dear Mr. Chairman:

As a supplemenjfe-'irOv^ur letter to you of May 19 , 1978, 
commenting on 11280) the Civil Service Reform B ill ,
we offer the fol^^^wing^-eomments on the Administration's 
recently submitted proposed new title on "Labor-Management 
Relations."

The proposed title V I I— Labor-Management Relations—  
would establish a statutory base for a labor-management 
relations system for Federal employees. Since 1962, labor- 
management relations in the executive branch of the Federal 
service have been governed primarily by a series of execu
tive orders promulgated by the President. The program has 
developed rapidly with 58 percent of the civilian  (non
postal) work force currently represented in bargaining 
units and 52 percent covered by negotiated agreements.
Because of the rapid expansion of the program and its 
importance to the efficient operation of the United States 
Government, we believe that the time has come for Congress 
to enact comprehensive legislation  to govern this area.
A well balanced labor-management relations program should 
increase the efficiency  of the Government. It will foster 
constructive participation by Federal employees in the 
general conduct of Government business and in determining 
those conditions of employment in which they have an 
obvious and vital concern. We have, however, several concerns 
about a num.ber of provisions in the bill which we discuss 
below and in more detail in the attachment.

Subsection 7164(k) of the bill would make the decisions 
of the Federal Labor Relations Authority final and conclu
sive and not subject to review by any other Government of
ficial or any court. The prohibition against review by any 
other official could be construed as authorizing the Authority
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to make final and binding decisions concerning the legality 
of payments of appropriated funds in connection with labor- 

management matters without reference to the Comptroller 

General. Under 31 U .S .C . §§ 74 and 82d, the Comptroller 
General has the duty to render decisions reqarding the 
legality  of expenditures of appropriated funds to heads of 
agencies and to certifying and disbursing o fficers .

In establishing the General Accounting Office in 1921, 
the Congress recognized the need for a central administra
tive o ff ic e , independent of the executive branch, to render 
authoritative decisions on the interpretation of Federal 
laws and their application to the expenditure of funds ap
propriated by the Congress. The General Accounting Office 
f i l ls  this role and serves the needs of agencies and em
ployees for d source of rulings on the complex body of Federal 
laws. At the same time, the General Accounting Office 
provides the Congress with a means of assurance that the 
taxpayers* funds appropriated for the programs of the Govern
ment are expended in accordance with the statutes passed 
by Congress and the regulations implementing those statutes.

In the area of personnel law the employment benefits 
provided by Congress and the restrictions imposed by Congress 
must be fairly  and uniform.ly applied to employees of d i f 
ferent departments and agencies. This we have done for 
many years and we have acquired an expertise in personnel 
law matters. As a result a body of precedent has been 
developed concerning compensation, leave, o ffic ia l  travel 
expenses, and relocation allowances.

In the labor-m.anagement area, we have issued numerous 
decisions at the request of both agencies and unions. The 
Federal Labor Relations Council and the Assistant Secretary 
of Labor have relied upon us to determine if the expenditure 
of funds authorized by a decision or award is consistent 
with law and applicable regulations. In this way, the 
possibility  of ordering a party to violate a law, or a 
decision of the Comptroller General is avoided.

This system has worked well and should be continued.
If  however, the Federal Labor Relations Authority is granted 
final authority to pass upon the legality  of expenditures, 
the result would be a dual system for Federal employees. 
Ei*nployees covered by collective-bargaining agreements v/ould 

be entitled to payment under one system, and employees 
not covered by collective-bargaining agreements would be 
entitled  to payment under a different system. Since 
arbitration covers a wide range of issues, and involves 
the interpretation and application of many statutory and 
regulatory requirements, the resulting differences could 
be extensive. The statutes governing terms and conditions 
of employment for Federal employees are intended to be 
uniformly applied and interpreted. Entitlements to statutory 
benefits should not depend on coverage or lack of coverage 
under a collective-bargaining agreement.

We believe that our role in the program has been a 
positive one. We have upheld most of the arbitration awards 
that have been referred to us. Executive Order 11491 speci
f ic a lly  provides that negotiated agreements are subject to 
existing and future laws and the regulations of appropriate 
authorities, including the Federal Personnel Manual. 
Arbitration awards must therefore be in accord with such 
laws and regulations. In a few cases, we have had to rule 
against awards which failed to meet that standard, but we 
are reluctant to overturn awards. Our standard of review 
has been to give great deference to the arbitrator and
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we will overturn an arbitrator only where an agency head's 
decision to the same effect would also be invalid under 
applicable laws and regulations.

Our decisions have liberalized the interpretations of 
the Back Pay Act (5 U .S .C . § 5596 ), and have enabled employees 
to receive backpay for agency violations of nondiscretionary 
provisions in labor-management agreements and in agency 
regulations. Likewise, our decisions have enabled employees 
to receive backpay for extended details to higher grade 
positions. We have also recently taken action to improve 
our review of labor-management relation matters. On April 
5, 1978, we published proposed regulations in the Federal 
Register, designed to give notice of pending cases to inter
ested parties and to speed up our processing of labor cases.
A number of favorable comments were received and we are 
now preparing the regulations in final form.

In view of the above, we recommend that the prohibition 
on review of the Authority's decisions by other o ffic ia ls  
in the proposed subchapter on labor management relations be 
deleted— see subsections 7164(k) and 7 1 7 1 ( j )— and that the 
following proviso be added to that subchapter:

" Provided, that nothing in this 
subchapter shall serve to preclude an 
agency head or an authorized certify 
ing or disbursing officer of an agency 
from exercising their statutory right 
under 31 U .S .C . §§74 and 82d to re
quest an advance decision from the 
Comptroller General of United States 
as to the legality of any payment."

Sim ilarly , with respect to the limitation on judicial 
review, such a limitation would undermine confidence in the 
program, and reinforce the present view that labor-management 
relations in the Federal sector is not sufficiently  indepen
dent of the executive branch. The strong role of the Office 
of Personnel Management set forth in subsection 7 16 4 (h ), com
bined with the lack of judicial review, would also tend to 
create the impression of management b ias . We see no reason 
for precluding judicial review of decisions of the Authority. 
Decisions of other agencies on personnel matters are subject 
to limited judicial review, and in both the private and 
public sector, labor-management decisions are reviewed by 
the courts. There appears to be no reason to treat decisions 
of the Authority in a different manner. Accordingly, we 
recommend that this subsection be deleted and provisions 
for judicial review similar to those of the National Labor 
Relations Act be added.

One of the major changes and improvements over the 
Executive Order program is the creation of the Federal 
Labor Relations Authority which would consolidate the third- 
party functions in the Federal labor-management relations 
program now fragmented among the Federal Labor Relations 
Council and the Assistant Secretary of Labor.

o The concept of an independent labor relations authority 
or board has been included in legislation introduced in 

recent sessions of Congress to provide a statutory basis 
for the Federal labor relations program. As we stated 
in our letter to you of May 19, 1978, the General 
Accounting Office has supported the establishment of a 
central labor relations body to consolidate the third-party 
functions. We believe that such a central body is needed 
and would be perceived by both labor organizations and agency 
management as a credible and viable third-party mechanism.
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However, as noted in the attached analysis, we have a number 
of reservations on specific  provisions in the legislation 
relating to the independence of the members of the Authority, 
and the role of the Office  of Personnel Management in the 
Authority's proceedings.

We also favor providing a statutory basis for binding 
arbitration in the Federal sector, and expanding the scope 
of arbitration to include issues now considered solely under 
statutory appeals procedures. From the technical stand
point, however, we have recommended several changes. In 
particular, we believe the statutory rights to be included 
in the expanded scope of arbitration require more specific 

identification .

We support legislative  clarification  of the Back Pay 
Act, but the language proposed in section 702 of the bill 
requires careful study. We would be happy to work with 
the committee staff on this issue.

Sincerely yours.

CoraptrolleV General 
of the United States

Attachment

Subsection 7 1 6 2 (c )(4 ) and (5)

These provisions would permit the agency head, in his 
sole judgement and under certain circumstances, to exclude 
his agency or an entity within the agency from coverage 
under the leg islation . While circumstances warranting such 
exclusion may ex ist , we believe that, consistent with the 
purpose of this leg islation , such a determination by an 
agency head be reviewed and approved by the Federal Labor 
Relations Authority.

Subsection 7 16 2 (c )(8 )

The Tennessee Valley Authority which was excluded from 
coverage under Executive Order 11491 in 1976, is also excluded 
from Title V II . While TVA*s "private-sector" like program may 
have warranted exclusion from the Order, in a GAO report 
to Congress dated on March 15, 1978 ( FPCD-78-12) ,  we questioned 
TVA's continued exclusion from either the National Labor 
Relations Act or any forthcoming legislation applicable to 
other Federal employees. We are concerned with TVA employees* 
lack of accessibility  to procedures available to both private 
and Federal sector employees that would enhance their partici
pation in and control of the bargaining process. We therefore 
suggest the Committee reexamine TVA's exclusion from both 
Title V II and the NLPA.

Section 7163

As we have noted, we favor the creation of the Federal 
Labor Relations Authority. However, we have a number of 
reservations on specific provisions related to the FLRA's 
establishment and operation.

Subsection 7163(b) permits a member of the Authority to 
hold another office or position in the Government where pro
vided by law or by the President. This is in contrast to the
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prohibition on outside employment by members of the proposed 
Merit System Protection Board. We believe that a similar pro
hibition , without exception, should apply to members of the 
Authority, as well as to the General Counsel [subsection 
7163(g)] because of the importance of securing their neutrality 

and independence.

Subsection 7 16 3 (d )(2 ) provides that "any member of 
the Authority may be removed by the President." However, 
no grounds for removal are specified . Because the effective
ness of the Authority depends on its operating independently 
of the executive branch, we believe that it is crucial 
that its membership be protected and insulated from political 
pressures. Although it may appear unlikely that the President 
v/ould actually exercise this authority, the potential may 
affect one of the determinants of the success of the pro
gram, that i s ,  the parties' perception of the Authority's 
independence. V7e suggest, therefore, that this section be 
amended to provide that members of the Authority may be 
removed by the President "upon notice and hearing, for ne
glect of duty or malfeasance in o ffic e , but for no other 
cause ." These standards are applied to members of the National 
Labor Relations Board under the NLRA. We note that this is 
similar to the standard applied to Merit System Protection 
Board members, i . e . ,  subsection 1201(d) provides that "a 
Board member may be removed by the President only upon 
notice and hearing and only for misconduct, inefficiency , 
neglect of duty, or malfeasance in o f f ic e ."  We recommend 
that these standards also be applied to the removal of 
the General Counsel as is done in the case of the General 
Counsel of the NLRB.

Subsection 7163(e) provides that a vacancy in the 
Authority shall not impair the right of remaining members 
to exercise all of the pov/ers of the Authority. This appears 
to be inconsistent with subsection 7163(b) which establishes 
a three member board with balanced political a ffiliatio n .
We suggest that the President be required to promptly 
nominate a new member with the appropriate political a f f il ia 
tion in order to avoid operating at less than full complement.

Section 7164

Subsection 716 4 (c )(4 ) permits the Authority to consider 
exceptions to final decisions and orders of the Federal Ser
vice Impasses Panel. We question the need for and wisdom of 
allowing such a review. Current Executive Order procedures 
do not provide for such review and we do not believe that the 
history of the Panel's  operation would indicate that such a 
change is warranted. Permitting appeal of FSIP decisions 

could unduly delay the negotiation process and deter settle
ment by the parties.

Subsection 7164(h) provides that the Authority "is  ex
pressly empowered and directed to prevent any person from 
engaging in conduct found violative of this suiochapter."
This language appears to be based on the National Labor 
Relations Act, but is somewhat unclear in the context of 
this b i l l .  While the Authority is given cease and desist 
authority in subsection ( i ) ,  this b ill  does not give it 
the type of injunctive and enforcement powers authorized 
under the NLRA. If  no injunctive authority was intended, 
the language could be revised to provide that the Authority 
is empowered to carry out the provisions of this subchapter.

Subsection 7 1 6 4 (h )(1 ) (2 )  and (3) delineate the role and 
authority of the Office of Personnel Management in the 
Authority's procedures. We question firstly , the need for 
the specific  statutory provisions, in subsection (1) and
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( 2 ) ,  permitting the Authority to request an opinion from 
OPMy and giving 0PM intervenor status in cases pending before 
the Authority. Such matters are generally more appropriately 
included in an agency's procedural regulations. Secondly, 
subsection ( 3 ) ,  permits the 0PM to request that the Authority 
reopen and reconsider its decision on the ground that the 
decision was based on an erroneous interpretation of law 
or of controlling regulations. In light of the purposes of 
the leg islatio n , we believe this provision could undermine 
the concept of independence and finality  of the Authority's 
determinations. While we recognize that the Authority's 
decisions must be in compliance v/ith law and controlling 
regulation, we believe this can be achieved by the Authority 
submitting such questions to either the 0PM, GAO or other 
appropriate authorities during its proceedings. This procedure 
is currently followed by the Federal Labor Relations Council.

Subsection 7 164 (j) establishes an independent General 
Counsel within the Authority. In previous comments on pro
posed labor legislation for Federal employees, GAO has 
supported such an independent General Counsel whose role 
is similar, to that of the General Counsel of the National 
Labor Relations Board. We believe that empowering the General 
Counsel with prosecutorial authority in unfair labor practice 

complaints w ill ensure a more equitable and expeditious 
handling of cases.

Subsection 7169(b)

Subsection 7169(b) defines the duty to bargain in good 
fa ith , but makes no specific  reference to cooperating with 
impasse procedures. In the absence of the right to strike, it 
may be advisable to specifically  include the obligation to co
operate with the impasse proceures set forth in section 7173.

Subsection 7169(d ) and 7170(b)

These subsections define the permissible and prohibited 
subjects of bargaining in the management rights area. Sub
section 7169(e) incorporates exisiting  procedures for resolu
tion of negotiability  disputes. The only major change from 
present Executive Order provisions is that mission, budget, 
organization, and internal security practices of the agency, 
which are presently considered permissible subjects of 
bargaining , are transfered to the listing  of prohibited 
subjects.

Agencies have had a number of years of experience in 
applying the management rights provisions under the Order and 
the Federal Labor Relations Council has grappled with inter
preting and applying these terms in many of its negotiability 
determinations. We feel that some of the terms themselves 
are ambiguous and are d iffic u lt  to apply in specific bargain
ing situations in a rational and consistent manner. Because 
of th is , the question of what management rights should be 
excluded from bargaining needs to be carefully reexamined.
We do not have a position on which of the management rights 
delineated in T itle  V II (and the Executive Order) are or 
are not necessary. However, we think that a better approach 
might be to have both management rights and negotiability 
procedures set out in the Authority 's  regulations rather 
than in the leg islation . This may give the authority more 
f le x ib ility  in making necessary modifications based on its 
own experience. We have recently undertaken a survey of this 
area to determine what 0he parties have actually done in 
applying the Order's  management rights provisions. However, 
the work will not be completed until late 1978.
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Secticn 7171

This section provides a statutory basis for binding 
arbitration in the Federal sector and substantially expands 
the permissible scope of arbitration . It authorizes use of 
arbitration for adverse actions and removals or demotions 
for unacceptable performance, and is intended to authorize 
arbitration for all matters now covered exclusively by 
statutory appeals procedures except examination, certifica
tion and appointment, s u itab ility , c lassificatio n , political 
activ itie s , retirement, l ife  and health insurance, national 
security, and the Fair Labor Standards Act (FLSA).

We favor use of binding arbitration in the Federal sector 
and support its use in adverse actions, and removals or demo
tions for unacceptable performance. These issues are largely 
evidentiary or factual, and are well suited to arbitration 
proceedings. In this regard, we recently recommended in a 
report entitled "Grievance Systems Should Provide all Federal 
Employees an Equal Opportunity for Redress," (FPCD-77-67/
June 13, 1978) that the CSC take necessary steps to expand 
the scope of negotiated grievance procedures to permit inclu
sion of matters now covered by statutory appeal procedures, 
except those for which a separate procedure can be justified .

We do believe , however, that subsection (d ) ,  which per
mits the use of a negotiated grievance procedure for "any 
matter within the authority of an agency" should be clarified . 
Those statutory appeal matters not specifically  included 
or excluded from coverage under the negotiated grievance pro
cedure under subsections (d) and (e) may or may not be "a 
matter within the authority of an agency"- We suggest that 
to avoid confusion and lit ig atio n , the Committee should con
sider identifying the specific statutory issues intended to 
be included in the scope of arbitration . For example, is the 
intent of subsection (d) to permit arbitration of EEO issues 
now considered under Part 713 of CSC regulations; or reduction- 
in-force issues now considered under Part 351 of the CSC 
regulations.

A l s o w e  note that while subsection (e) permits the 
employee to elect either the negotiated grievance procedure 
or the Mecit System Protection Board procedure for appeals of 

adverse actions and removals or demotions for unacceptable 
performance, no such choice is permitted for other statutory 
appeal matters which may come under the negotiated grievance 
procedure. Accordingly the Committee in clarifying  the 
terminology of subsection(d ) should also consider v/hether a 
similar choice should be provided for other statutory appeal 
procedures.

We also believe the exemption of FLSA claims under sub
section (d) should be deleted, and arbitration of FLSA issues 
authorized. Overtime claims under title  5 U .S .C .  have long 
been arbitrated in the Federal sector and we see no reason’ 
to permit arbitration of title  5 overtime claim s, but exclude 
FLSA claims. Overtime claims in the Federal sector often 
require the interpretation and application of both title  5 
and the FLSA. Federal employees have been covered by the 
overtime provisions in title  5 and the FLSA since 1974.
The implementing regulations to the FLSA provide that em
ployees covered by both statutes should receive payment 
under the statute which gives them the greater benefit.
The FLSA issues, are therefore, often mixed issues. Accord
ingly, we recommend that arbitration of overtime claims 
based upon the FLSA be permitted.

Under subsection (k) arbitration decisions on matters
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covered under sections 4303 and 7512 (adverse actions and 
removals or demotions for unacceptable perfoimance) may be 
appealed directly  to the courts. This contrasts with arbi^ 
tration awards, in other matters which, under subsection (j) 
may be appealed to the Authority. We recommend that an 
administrative level of review be provided for appeal of 
an arbitration award either to the Authority or the MSPB, 
rather than the direct review by the courts provided in 
subsection (k ) .

Since many of the arbitration awards will likely  go 
beyond the boundaries of the collective-bargaining agreements 
and involve interpretation of laws and regulations, an admin
istrative review appears warranted. Precise grounds for 
reveiw of arbitration awards could be established by regulation.

Subsection 7174(e) provides that where oQestions arise as 
to whether an issue can properly be raised under unfair labor 
practice procedures, or must be raised under an appeals pro
cedure, those questions should be referred to the agency which 
administers the related appeals procedure. A similar provision 
appears at subsection 7771(g) regarding coverage under the 
negotiated grievance procedure. We recommend that such ques
tions be referred instead to the Authority, which in turn can 
seek an opinion from the agency with appropriate jurisdiction . 
Considering the number and complexity of overlapping appeals 
procedures in the Federal sector, we believe the burden of 
finding the right agency or office is best placed on the 
Authority, rather than on the individual employee. Moreover, 
referral of such issues to the Authority will insure uniform 
precedent and ready access to published decisions.

Section 7176

Section 7176 authorizes dues withholding agreements and 
incorporates many of the specific provisions now contained in 
the Subpart C, Part 550 of the regulations of the CSC. We 
believe a general provision authorizing dues withholding 
is suffic ien t, and the specific conditions governing dues 
withholding are best prescribed by regulation. Accordingly, 
we recommend that subsection (b) be omitted, and subsection (a) 
be revised to provide for dues withholding pursuant to 
regulations issued by the 0PM.
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C O M P T R O L L E R  G E N E R A L  O F  T H E  U N IT E D  S T A T E S  

W A SH IN G TO N . D .C . 2054*

B-40342
PPC-78-78

The Honorable Abraham Ribicoff, Chairman 
Committee on Governmental Affairs 
United States Senate

Dear Mr. Chairman;

As a supplement to our testimony on April 12, 1978, 
commenting on S .2640, the Civil Service Reform B ill , 
we offer the following comments on the Administration's 
recently submitted proposed nejj title on "Labor-Management 
Relations."

The proposed title V II— Labor-Management Relations—  
would establish a statutory base for a labor-management 
relations system for Federal employees. Since 1962, labor- 
management relations in the executive branch of the Federal 
service have been governed primarily by a series of execu
tive orders promulgated by the President. The program has 
developed rapidly with 58 percent of the civilian (non
postal) work force currently represented in bargaining 
units and 52 percent covered by negotiated agreements.
Because of the rapid expansion of the program and its 
importance to the efficient operation of the United States 
Government, we believe that the time has come for Congress 
to enact comprehensive legislation to govern this area.
A well balanced labor-management relations program should 
increase the efficiency of the Government. It will foster 
constructive participation by Federal employees in the 
general conduct of Government business and in determining 
those conditions of employment in which they have an 
obvious and vital concern. We have, however, several concerns 
about a number of provisions in the bill which we discuss 
below and in more detail in the attachment.

Subsection 7164(k) of the bill would make the decisions 
of the Federal Labor Relations Authority final and conclu
sive and not subject to review by any other Government of
ficial or any court. The prohibition against review by any 
other official could be construed as authorizing the Authority 
to make final and binding decisions concerning the legality 
of payments of appropriated funds in connection with labor- 
management matters without reference to the Comptroller

General. Under 31 U .S .C . §!? 74 and 82d, the Comptroller 
General has the duty to render decisions regarding the 
legality of expenditures of appropriated funds to heads of 
agencies and to certifying and disbursing officers.

In establishing the General Accounting Office in 1921, 
the Congress recognized the need for a central administra
tive office, independent of the executive branch, to render 
authoritative decisions on the interpretation of Federal 
laws and their application to the expenditure of funds ap
propriated by the Congress. The General Accounting Office 
fills  this role and serves the needs of agencies and em
ployees for a source of rulings on the complex body of Federal 
laws. At the same time, the General Accounting Office 
provides the Congress with a means of assurance that the 
taxpayers* funds appropriated for the programs of the Govern
ment are expended in accordance with the statutes passed 
by Congress and the regulations implementing those statutes.
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In the area of personnel law the employment benefits 
provided by Congress and the restrictions imposed by Congress 
must be fairly and uniformly applied to employees of d if
ferent departments and agencies. This we have done for 
many years and we have acquired an expertise in personnel 
law matters. As a result a body of precedent has been 
developed concerning compensation, leave, official travel 
expenses, and relocation allowances.

In the labor-manageraent area, we have issued numerous 
decisions at the request of both agencies and unions. The 
Federal Labor Relations Council and the Assistant Secretary 
of Labor have relied upon us to determine if  the expenditure 
of funds authorized by a decision or award is consistent 
with law and applicable regulations. In this way, the 
possibility of ordering a party to violate a law, or a 
decision of the Comptroller General is avoided.

This system has worked well and should be continued.
If however, the Federal Labor Relations Authority is granted 
final authority to pass upon the legality of expenditures, 
the result would be a dual system for Federal employees. 
Employees covered by collective-bargaining agreements would 

be entitled to payment under one system, and employees 
not covered by collective-bargaining agreements would be 
entitled to payment under a different system. Since 
arbitration covers a wide range of issues, and Involves 
the interpretation and application of many statutory and 
regulatory requirements, the resulting differences could 
be extensive. The statutes governing terms and conditions 
of employment for Federal employees are intended to be 
uniformly applied and interpreted. Entitlements to statutory 
benefits should not depend on coverage or lack of coverage 
under a collective-bargaining agreement.

We believe that our role-in the program has been a 
positive one. We have upheld most of the arbitration awards 
that have been referred to us. Executive Order 11491 'speci
fically provides that negotiated agreements are subject to 
existing and future laws and the reg[ulations of appropriate 
authorities, including the Federal Personnel Manual. 
Arbitration awards must therefore be in accord with such 
laws and regulations. In a few cases, we have had to rule 
against awards which failed to meet that standard, but we 
are reluctant to overturn awards. Our standard of review 
has been to give great deference to the arbitrator and 
we will overturn an arbitrator only where an agency head's 
decision to the same effect would also be invalid under 
applicable laws and regulations.

Our decisions have liberalized the interpretations of 
the Back Pay Act (5 U .S .C . S 5596), and have enabled employees 
to receive backpay for agency violations of nondiscretionary 
provisions in labor-management agreements and in agency 
regulations. Likewise, our decisions have enabled employees 
to receive backpay for extended details to higher grade 
positions. We have also recently taken action to improve 
our review of labor-management relation matters. On April 
5, 1978, we published proposed regulations in the Federal 
Register, designed to give notice of pending cases to inter
ested parties and to speed up our processing of labor cases.
A number o f  favorab le  comments were rece ived  and we are 
now preparing the re gu la t ion s  in f in a l  form.

In view of the above, we recommend that the prohibition 
on review of the Authority's decisions by other officials 
in the proposed subchapter on labor management relations be 
deleted— see subsections 7164(k) and 7 17 1 (j)— and that the 
following proviso be added to that subchapter:
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"Provided, that nothing in this 
subchapter shall serve to preclude an 
agency head or an authorized certify
ing or disbursing officer of an agency 
from exercising their statutory right 
under 31 U .S .C . §§74 and 82d to re
quest an advance decision from the 

, Comptroller General of United States 
as to the legality of any payment."

Similarly, with respect to the limitation on judicial 
review, such a limitation would undermine confidence in the 
program, and reinforce the present view that labor-management 
relations in the Federal sector is not sufficiently indepen
dent of the executive branch. The strong role of the Office 
of Personnel Management set forth in subsection 7164(h ), com
bined with the lack of judicial review, would also tend to 
create the impression of management bias. We see no reason 
for precluding judicial review of decisions of the Authority. 
Decisions of other agencies on personnel matters are subject 
to limited judicial review, and in both the private and 
public sector, labor-management decisions are reviewed by 
the courts. There appears to be no reason to treat decisions 
of the Authority in a different manner. Accordingly, we 
recommend that this subsection be deleted and provisions 
for judicial review similar to those of the National Labor 
Relations Act be added.

One of the major changes and improvements over the 
Executive Order program is the creation of the Federal 
Labor Relations Authority which would consolidate the third- 
party functions in the Federal labor-management relations 
program now fragmented among the Federal Labor Relations 
Council and the Assistant Secretary of Labor.

The concept of an independent labor relations authority 
or board has been included in legislation introduced in 

recent sessions of Congress t6 provide a statutory basis 
for the Federal labor relations program. As we stated 
in our testimony before you on April 12, 1978, the General 
Accounting Office has supported the establishment of a 
cejitral labor relations body to consolidate the third-party 
functions. We believe that such a central body is needed 
and would be perceived by both labor organizations and agency 
management as a credible and viable third-party mechanism. 
However, as noted in the attached analysis, we have a number 
of reservations on specific provisions in the legislation 
relating to the independence of the members of the Authority, 
and the role of the Office of Personnel Management in the 
Authority's proceedings.

We also favor providing a statutory basis for binding 
arbitration in the Federal sector, and expanding the scope 
of arbitration to include issues now considered solely under 
statutory appeals procedures. From the technical stand
point, however, we have'recommended seyeral changes. In 
particular, we believe the statutory rights to be included 
in the expanded scope of arbitration require more specific 
identification.

We support legislative clarification of the Back Pay 
Act, but the language proposed in section 702 of the bill 
requires careful study. We would be happy to work with 
the committee staff on this issue.

Sincerely yours, /

RcWng Comptroller General 
of the United States
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These provisions would permit the agency head, in his 
sole judgement and under certain circumstances, to exclude 
his agency or an entity within the agency from coverage 
under the legislation. While circumstances warranting such 
exclusion may exist, we believe that, consistent with the 
purpose of this legislation, such a determination by an 
agency head be reviewed and approved by the Federal Labor 
Relations Authority.

Subsection 7162(c )(8)

The Tennessee Valley Authority which was excluded from 
coverage under Executive Order 11491 in 1976, is also excluded 
from Title V II . While TVA*s "private-sector“ like program may 
have warranted exclusion from the Order, in a GAO report 
to Congress dated on March 15, 1978 ( FPCD-78-12), we questioned 
TVA's continued exclusion from either the National Labor 
Relations Act or any forthcoming legislation applicable to 
other Federal employees. We are concerned with TVA employees' 
lack of accessibility to procedures available to both private 
and Federal sector employees that would enhance their partici- 
pation in and control of the bargaining process. We therefore 
suggest the Committee reexamine TVA's exclusion from both 
Title VII and the NLRA.

Section 7163 ^

As we have noted, we favor the creation of the Federal 
Labor Relations Authority. However, we have a number of 
reservations on specific provisions related to the FLRA's 
establishment and operation.

Subsection 7163(b) permits a member of the Authority to 
hold another office or position in the Government where pro
vided by law or by the President. This is in contrast to the 
prohibition on outside employment by members of the proposed 
Merit System Protection Board. We believe that a similar pro
hibition, without exception, should apply to members of the 
Authority, as well as to the General Counsel [subsection 
7163(g)] because of the importance of securing their neutrality 
and independence.

Subsection 7163(d)(2) provides that "any member of 
the Authority may be removed by the President." However, 
no grounds for removal are specified. Because the effective
ness of the Authority depends on its operating independently 
of the executive branch, we believe that it is crucial 
that its membership be protected and insulated from political 
pressures. Although it may appear unlikely that the President 
would actually exercise this authority, the potential may 
affect one of the determinants of the success of the pro
gram, that is , the parties' perception of the Authority's 
independence. We suggest, therefore, that this section be 
amended.to provide that members of the' Authority may be 
removed by the President "upon notice and hearing, for ne
glect of duty or malfeasance in office , but for no other 
cause*" These standards are applied to members of the National 
Labor Relations Board under the NLRA. We note that this is 
similar to the standard applied to Merit System Protection 
Board members, i . e . ,  subsection 1201(d) provides that "a 
Board member may be removed by the President only upon 
notice and hearing and only for misconduct, inefficiency, 
neglect of duty, or malfeasance in o ffice ." We recommend 
that these standards also be applied to the removal of 
the General Counsel as is done in the case of the General 
Counsel of the NLRB.

Subsection 7163(e) provides that a vacancy in the 
Authority shall not impair the right of remaining members

Subsection 7162(c)(4) and (5)
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to exercise all of the powers of the Authority. This appears 
to be inconsistent with subsection 7163(b) which establishes 
a three member board with balanced political affiliation .
We suggest that the President be required to promptly 
nominate a new member with the appropriate political a ffilia 
tion in order to avoid operating at less than full complement.

Section 7164

Subsection 7164(c)(4) permits the Authority to consider 
exceptions to final decisions and orders of the Federal Ser
vice Impasses Panel. We question the need for and wisdom of 
allowing such a review; ‘ Current Executive Order procedures 
do not provide for such review and we do not believe that the 
history of the Panel's operation would indicate that such a 
change is warranted. Permitting appeal of FSIP decisions

could unduly delay the negotiation process and deter settle
ment by the parties.

Subsection 7164(h) provides that the Authority "is  ex
pressly empowered and directed to prevent any person from 
engaging in conduct found violative of this subchapter.“
This language appears to be based on the National Labor 
Relations Act, but is somewhat unclear in the context of 
this b ill . While the Authority is given cease and desist 
authority in subsection ( i ) ,  this bill does not give it 
the type of injunctive and enforcement powers authorized 
under the NLRA. If  no injunctive authority was intended, 
the language could be revised to provide that the Authority 
is empowered to carry out the provisions of this subchapter.

Subsection 7164(h )(1 )(2 ) and (3) delineate the role and 
authority of the Office of Personnel Management in the 
Authority's procedures. We question firstly, the need for 
the specific statutory provisions, in subsection (1) and 
(2 ) ,  permitting the Authority to request an opinion from 
0PM, and giving 0PM intervenor status in cases pending before 
the Authority. Such matters are generally more appropriately 
included in an agency's procedural regulations. Secondly, 
subsection (3 ) ,  permits the 0PM to request that the Authority 
reopen and reconsider its decision on the ground that the 
decision was based on an erroneous interpretation of law 
or of controlling regulations. In light of the purposes of 
the legislation, we believe this provision could undermine 
the concept of independence and finality of the Authority's 
determinations. While we recognize that the Authority's 
decisions must be in compliance wjLth law and controlling 
regulation, we believe this can be achieved by the Authority 
submitting such questions to either the 0PM, GAO or other 
appropriate authorities during its proceedj.ngs. This procedure 
is currently followed by the Federal Labor Relations Council.

Subsection 7164(j) establishes an independent General 
Counsel within the Authority. In previous comments on pro
posed labor legislation for Federal employees, GAO has 
supported such an independent General Counsel whose role 
is similar to that of the General Counsel of the National 
Labor Relations Board. We believe that empowering the General 
Counsel with prosecutorial authority in unfair labor practice 

complaints will ensure a more equitable and expeditious 
handling of cases.

Subsection 7169(b)

Subsection 7169(b) defines the duty to bargain in good 
faith, but makes no specific reference to cooperating with 
impasse procedures. In the absence of the right to strike, it 
may be advisable to specifically include the obligation to co
operate with the impasse proceures set forth in section 7173.
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Subsection 7169(d) and 7170(b)

'These subsections define the permissible and prohibited 
subjects of bargaining in the management rights area. Sub
section 7169(e) incorporates exisiting procedures for resolu
tion of negotiability disputes. The only major change from 
present Executive Order provisions is that mission, budget, 
organization, and internal security practices of the agency, 
which are presently considered permissible subjects of 
bargaining, are transfered to the listing of prohibited 
subjects.

Agencies have had a number of years of experience in 
applying the management rights provisions under the Order and 
the Federal Labor Relations Council has grappled with inter
preting and applying these terms in many of its negotiability 
determinations. We feel that some of the terms themselves 
are ambiguous and are difficult to apply in specific bargain
ing situations in a rational and consistent manner. Because 
of this, the question of what management rights should be 
excluded from bargaining needs to be carefully reexamined.
We do not have a position on which of the management rights 
delineated in Title VII (and the Executive Order) are or 
are not necessary. However, we think that a better approach 
might be to have both management rights and negotiability 
procedures set out in the Authority's regulations rather 
than in the• legislation. This may give the authority more 
flexibility in making necessary modifications based on its 
own experience. We have recently undertaken a survey of this 
area to determine what the parties have actually done in 
applying the Order's management rights provisions. However, 
the work will not be completed until late 1978.

Section 7171

This section provides a statutory basis for binding 
arbitration in the Federal sector and substantially expands 
the permissible scope of arbitration. It authorizes use of 
arbitration for adverse actions and removals or demotions 
for unacceptable performance, and is intended to authorize 
arbitration for all matters now covered exclusively by 
statutory appeals procedures except examination, certifica
tion and appointment, suitability, classification, political 
activities, retirement, life  and health insurance, national 
security, and the Fair Labor Standards Act (FLSA).

We favor use of binding arbitration in the Federal sector 
and support its use in adverse actions, and removals or demo
tions for unacceptable performance. These issues are largely 
evidentiary or factual, and are well suited to arbitration 
proceedings. In this regard, we recently recommended in a 
report entitled "Grievance Systems Should Provide all Federal 
Employees an Equal Opportunity for Redress," (FPCD-77-67/
June 13, 1978) that the CSC take necessary steps to expand 
the scope of negotiated grievance procedures to permit inclu
sion of matters now covered by statutory appeal procedures, 
except those for which a separate procedure can be justified.

We do believe, however, that subsection (d ) , which per
mits the use of a negotiated grievance procedure for "any 
matter within the authority of an agency" should be clarified. 
Those statutory appeal matters not specifically included 
or excluded from coverage under the negotiated grievance pro
cedure under subsections (d) and (e) may or may not be "a 
matter within the authority of an agency". We suggest that 
to avoid confusion and litigation, the Committee should con
sider identifying the specific statutory issues intended to 
be included in the scope of arbitration. For example, is the 
intent of subsection (d) to permit arbitration of EEO issues 
now considered under Part 713 of CSC regulations; or reduction-
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in-force issues now considered under Part 351 of the CSC 
regulations.

Also, we note that while subsection (e) permits the 
employee to elect either the negotiated grievance procedure 
or the Merit System Protection Board procedure for appeals of 

adverse actions and removals or demotions for unacceptable 
performance, no such choice is permitted for other statutory 
appeal matters which may come under the negotiated grievance 
procedure. Accordingly the Committee in clarifying the 
terminology of subsection(d) should also consider whether a 
similar choice should be provided for other statutory appeal 
procedures.

We also believe the exemption of FLSA claims under sub
section (d) should be deleted, and arbitration of FLSA issues 
authorized. Overtime claims under title 5 U .S .C . have long 
been arbitrated in the Federal sector and we see no reason 
to permit arbitration of title 5 overtime claims, but exclude 
FLSA claims. Overtime claims in the Federal sector often 
require the interpretation and application of both title 5 
and the FLSA. Federal employees have been covered by the 
overtime provisions in title 5 and the FLSA since 1974.
The implementing regulations to the FLSA provide that em
ployees covered by both statutes should receive payment 
under the statute which gives them the greater benefit.
The FLSA issues, are therefore, often mixed issues. Accord
ingly, we recommend that arbitration of overtime claims 
based upon the FLSA be permitted.

Under subsection (k) arbitration decisions on matters 
covered under sections 4303 and 7512 (adverse actions and 
removals or demotions for unacceptable performance) may be 
appealed directly to the courts. This contrasts with arbi
tration awards, in other matters which, under subsection (j) 
may be appealed to the Authority. We recommend that an, 
administrative level of review be provided for appeal of 
an arbitration award either to the Authority or the MSPB, 
rather than the direct review by the courts provided in 
subsection (k ).

Since many of the arbitration awards will likely go 
beyond the boundaries of the collective bargaining agreements 
and involve interpretation of laws and regulations, an admin
istrative review appears warranted. Precise grounds for 
reveiw of arbitration awards could be established by regulation.

Subsection 7174(e) provides that where questions arise as 
to whether an issue can properly be raised under unfair labor

practice procedures, or must be raised under an appeals pro
cedure, those questions should be referred to the agency which 
administers the related appeals procedure. A similar provision 
appears at subsection 7771(g) regarding coverage under the 
negotiated grievance procedure. We recommend that such ques
tions be referred instead to the Authority, which in turn can 
seek an opinion from the agency with appropriate jurisdiction. 
Considering the number and complexity of overlapping appeals 
procedures in the Federal sector, we believe the burden of 
finding the right agency or office is best placed on the 
Authority, rather than on the individual employee. Moreover, 
referral of such issues to the Authority will insure uniform 
precedent and ready access to published decisions.

Section 7176 authorizes dues withholding agreements and 
incorporates many of the specific provisions now contained in 
the Subpart C, Part 550 of the regulations of the CSC. We 
believe a general provision authorizing dues withholding 
is sufficient, and the specific conditions governing dues 
withholding are best prescribed by regulation. Accordingly, 
we recommend that subsection (b) be omitted, and subsection (a) 
be revised to provide for dues withholding pursuant to 
regulations issued by the 0PM.
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C O M P T R O U -E R  G E N E ftA i. O F  T H E  U N IT E D  S T A T E S  

W A B H IN G TO N . D .C . Z054S

The Honorable Robert N .C . Nix 
Chairman, Committee on Post Office 

and Civil Service 
House of Representatives

„ . September 18, 1978
Dear Mr. Chairman:

We continue to be concerned with one aspect of Title 
VII ( Labor-Management Relations) of the Civil Service 
Reform B ill , H .R . 11280 and S. 2640. Section 7122 as 
added to title 5, United States Code, by section 701 
of the House b i l l , and section 7204(1) as added to title 
5, United States Code, by section 701(a) of the Senate b ill , 
could be construed as preventing agencies from submitting 
funding questions in arbitration cases to the Comptroller 
General. We believe that the statutes governing pay, al
lowances, and other employment benefits for Federal employees 
were intended to be uniformly interpreted and applied. 
Entitlement to statutory benefits should not depend upon 
coverage or lack of coverage under a collective bargaining 
agreement.

To insure uniform application and inloipretotion 
of the applicable statutes we believe it is necessary 
to retain the existing right of agencies to refer ques
tions involving the expenditure of appropriated funds in 
arbitration cases to the Comptroller General. Eliminating 
that right in arbitration cases arising under the labor- 
management program will result in two separate systems— one 
for employees covered by collective bargaining agreements 
and one for employees not so covered. This would inevitably 
give rise to differing interpretations and applications 
of statutory rights and benefits based solely on an employee’ s 
coverage or lack of coverage under a collective bargaining 
agreement.

In exercising o u l  authority ovei t h e  cxpendituue of 
appropriated funds in labor-management cases, we work closely 
with the Federal Labor Relations Council so as to assure 
maximum coordination betv/een the two agencies and to avoid 
conflicts and delays. We intend to do likewise with the 
Federal Labor Relations Authority. In this regard, we have 

recently issued regulations establishing procedures to 
improve and expedite handling of requests for decisions 
in labor-management cases. (43 Federal Register 32395-97,
July 27, 1978, copy enclosed.) We fully anticipate that 
when the Authority is established by statute, procedures 
can be developed which will permit referral of cases to 
GAO prior to issuance of the Authority's final decision.
This approach will insure uniform application of statutory 
rights and benefits.

In view of the above, I would appreciate your con
sideration of language which would clarify  section 7122 
of the new title 5 provision of the House bill when it 
is considered by the Conference Committee. We recommend 
that a new subsection (c) be added to said section 7122 
to provide as follows:

"(c ) Nothing in this section shall affect 
the existing authority of the Comptroller 
General under Title 31, United States Code."

Sincerely yours,

A

5 0 - 9 5 2  0 -  79
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A D M IN IS T R A T IV E  O F F IC E  O F  T H E

U N I T E D  S T A T E S  C O U R T S  g £ p  £  Q 1 9 7 0
W A S H I N G T O N ,  D .C .  2 0 5 4 4

Honorable William Clay September 20. 1978 

2264 Rayburn House Office Bldg.
Washington, D.C. 20515

Dear Congressman Clay:

-i-a«-^iting to you as a member of the Conference Committee on 
S. 2640, the^ivil Service Reform Act of 1978." As passed by the 
House of Repjpsentatives on September 13, 1978, S. 2640 would drasti- 
I ' l i l l j i  m w'r^the relationship which the Administrative ̂ Office of the 
United States Courts has had with the Civil Service Commission since 
1939.

Our General Counsel's Office's review of the proposal has con
vinced us that, unless a limited number of minor amendments are adopted 
by your Conference Committee, serious "separation of powers" questions 
may arise in relation to the Administrative Office's unique status as 
an agency within the Judicial Branch of the Government.

One lesson which both the Judicial Branch and the Civil Service 
Commission have learned over the years is that, in spite of its best 
efforts, the Commission has frequently been unable to efficiently and 
responsively evaluate the Administrative Office's personnel needs by 
relying upon Executive, S'uindi criteria. The Commission has, in the 
past decade candidly acknowledged the problem, most recently in 
conjunction with Congress' evaluation of an authorization for additional 
supergrade positions, presently embodied in the House-Senate Conference 
version of the Omnibus Judgeship Bill (H.R. 7843). In commenting upon 
that proposal last year the Commission recommended that the Judicial 
Branch itself be authorized to classify its own management positions.
The Commission had previously expressed the same view when Congress 
created the Federal Judicial Center in 1967, in essence recognizing the 
Judicial Conference of the United States as an appropriate oversight 
authority. In that earlier instance, Congress also accepted the 
Commission's recommendation (See 28 U.S.C. § 625 (b))-.

Because S. 2640, as passed by the House, would effectively vest 
controlling managerial authority over a "Judicial Branch Agency" in 
the Executive Branch, in direct conflict with both the lessons of the 
past thirty-nine years of experience and deliberate actions taken by 
Congress since 1967, I would request that you consider revisions in 
S. 2640 which would preserve the Administrative Office's necessarily 
unique position in relation to the Executive Branch.

Our General Counsel's Office has drafted a set of proposed amend
ments to S. 2640, as passed by the House and reported in the CoriQK(Lb6lonaJi 
Reco/Lff of September 13, which we believe will achieve that objective. 
Should any of our proposed amendments raise questions, please have a 
member of your staff telephone me at 633-6097.

I will genuinely appreciate whatever attention you are able to 
give this request. I regret having to trouble you with it; given the 
substantial differences between the Judiciary's needs and those of 
the Executive, however, I am compelled to seek your assistance.

Yours truly.

William E, Foley 
Di rector

Enclosure



1129

I. At Sec. 101(a), amend §2301(a) to read as follows:

"§2301. Merit system principles
"(a) This section shall apply to --
1) an Executive agency; and
2)2) the Government Printing Office.

II. At Sec. 101(a), amend §2302(a)(2)(B) to read as follows;

"(B) 'agency' means an Executive agency and the 
Government Printing Office, but does not include —

"(iii) the General Accounting Office; and 
"(iv) the Administrative Office of the 

United States Courts.

III. At Sec. 203(a), amend §4301(1) to read as follows:

" (1)
"(A) at

'agency' means -- 
an Executive agency; and 

"(B) the Government Printing Office, 
but does not include —

"(iii) the General Accounting Office; and 
"(iv) the Administrative Office of the 

United States Courts.

IV. At Sec. 310, amend §3327(a)(l) to read as follows:

"(1) 'agency' has the meaning set forth in 
section 5102 of this title (without regard to sub- 
paragraph (a)(1)(B) thereof); and

V. At Sec. 402(a), amend §3132(a)(l) to read as follows:

"(1) 'agency' means an Executive agency and 
the Government Printing Office, but does not include —

• • • « •

"(C) the General Accounting Office; and 
"(D) the Administrative Office of the 

United States Courts;

VI. At Sec. 414(a)(1), amend paragraph (C) to read as follows:

(C) Section 5108 of title 5, United States Code, 
is amended to read as follows:

"(a) the Director of the Office of Personnel 
Management may establish, and from time to time revise, 
the maximum number of positions (not to exceed an aggre
gate of 10,920) which may at any one time be placed in -
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"(i) GS-16, 17, and 18; and
"(it) the Senior Executive Service, in accordance 

with section 3133 of this title;
"(b) the Director of the Administrative Office 

of the United States Courts may place a total of 15 
positions in GS-16, 17, and 18. Such positions shall 
be in addition to the number of positions authorized 
by subsection (a) of this section.

a position may be placed in GS-16, 17, or
18 only as authorized by this section.

VII. At Sec. 601(a), amend §4701(1) to read as follows:
I

"(1) 'agency' means an Executive agency and 
the Government Printing Office, but does not include —

"(C) the General Accounting Office; and 
“(D) the Administrative Office of the United 

States Courts.

United States o f  t h e  p u b u c  pnmER

Government
Printing Office May i9. 1977

Honorable Robert N. C. Nix 
Chairman, Committee on Post Office 

and Civil Service 
U.S. House of Representatives 
Washington, D.C. 20515

Dear Hr. Chairman:

This refers to my previous correspondence with respect to H.R. 13 and 
H.R. 1589.

I believe that generally the Government Printing Office, as a part of 
the legislative branch, should not be made subject to legislation 
governing activities in executive branch agencies. I feel that our 
present internal labor-management program has worked well and is suffi
ciently broad in scope to allow us to adjust to the pertinent provisions 
of H.R. 13 and H.R. 1589 without the need of additional legislation. 
Moreover, our specific inclusion in H.R. 1589 would create unnecessary 
conflicts for us considering our present effective system.

Thank you for allowing me the opportunity to comment on this proposed 
legislation.

Sincerely,

T. F. McCORMICK 
Public Printer

6
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THE LIBRARY OF CONGRESS
WASHINGTON. D. C.

September 6 197EL

Dear Mr. Chainaan:

The Library of Congress stroiisly urges that the Library 
be cxcludcd fron the coverage of any new Federal Labor relations 
progroai (such as that presently pending before the Ilouse In Titlq VTI 
of n.R. 11280, as amended by the Cocanlttee on Poet Office and 
Civil Service). The Library does so for the followdLpj; reasons:

ates the 
,resB

1, The proposed legislation substontlally dc
regulatory authority of ithe Librarian of

For the purpose of Title 5 of 
governs the personnel systen of goveminelfc' 
of Conf^recE Is not an “executive 
sections of Title 5» such as the 
retention preference* firing, 
eyotcz: (uiiicli Includes prorxit: 
suspensions, and denotions),
Tlie Librarian of Congress has ai 
establish regulations in 
Library under a gener; 
laal'Ji all of these arj 
bargainable at thie 
formlly issued by 
to collective barga! 
regulations 
Tlie Libr;

;es Code, vhich 
Library 

^ ^ irtant
s y B t e n
rence, the '^q^re ncrit 
reasoignnents, 

the Library of Congress. 
2 U.S. Code 136-140 to 
result of placing the 

rd^tions program \rould be to 
foe executive ngenclcjs but 

;re\s G^emnent-vTide regulations 
(■n̂ ŜBsion I-Tould not be subject 
exenption would apply to 
of the Librarian of Congress, 

equlred to bargain over its 
■t, the Librarian of Congress sinceir.crit Mrin^progran,

1S97 h ^  ^ d  authoritv/to appoint persons ”solely vitii reference to 
their/fitMess for th(jlr\particular duties" (2 U.S.C, lAO). The

TTOuld be j. broader scope of bargaining for the Library 
^her agcî
<i^ther^>6:ause of the Library’s unique statutory position, 

cany of theonnTsiras of the propo£>ed Federal labor relations 
authority x/ould be based on Imre and revjulaticms to vhich the Library 
is not subject. TIius the result of placing the Library under the 
Jurisdiction of the nc;^ authority VTOuld result in confusion as to 
the applicability of such decisions end could result in frequent 
and protracted litigation. Keither the Library nor its Congressional 
I^ciarch Service is covered by the preoent labor relations prograza 
governing executive branch agencies, viiich derives fron Executive 
Order UA91, as anended.

2. The separation of po;7ers and conparable legislative 
agency treatment

H.R. 11280 places the Library of Congress xmder the coverage 
of this legislation for the purposes of Subpart F only. The Library 
of Congress and the Govermaent Printing Office are the only legislative 
branch agencies vhich vould be covercnl by Title VII of this legislation 
(unlike the Library of Congress, the Government Printing Office is 
part of the conpetitive service). Under the principle of separation 
of powers, it vould be inappropriate to include the Library of Congress, 
a legislative branch a.gency outside of the coapetitlve service, under 
this legislation vmich is intended to prescribe a. labor management 
program for employees in the coopetitive service In the executive branch 
of govemnent.
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^ i s  argiioent Is strengthened by the presence of the 
Conftreasional Research Servicc within the Library. The Congressional 
Research Service Is & Congressional support agency: it serves the 
Congress exclusively, preparing some 300,000 responses to Congressional 
requests annually. Like its sister organizations, the General 
Accounting Office, the Office of Technology Assessiaent, and the 
Congressional Budget Office, CRS functions as an extension of 
Congressional staff; CRS answers a wide range of Menber and Comniittce 
inquiries on o fast-turnaround, objective, confidential‘basis. It 
should be noted that GAO, CBO, and OTA are not covered by either the 
House or Senate labor provisions,

3. Conflicts of lavjs

In 1972 the Library of Congress was brought under the 
coverage of the Civil Rights Act of 196A, Horwever, Congress In its • 
wisdom, in order to protect the separation of powers betx/een the 
legislative and executive branches and to avoid Civil Service Cormission 
encroachnent on the authority of the Librarian, gave certain power 
and authority to the Librarian of Congress In the area of Equal 
E^ploynent Opportunity. For esiecutive agencies, this authority wAs 
reserved for the Civil Service Conaisslon. It would appear that 
Subchapter 3, Grievances, Section 7121(e) of H.R. 11280 would conflict 
with the authority of the Librarian of Congress under the Civil ^
Rights Act of 1970.

A. Existence of Library of Congress labor relations program

The Library of Congress, including CRS, has in place a 
labor relations progran which t a k ^  into account the'tmlque situation 
of both entities. The Library recently signed Ito first collective 
bargaining agreements with unions covering approximately eighty 
percent of its staff (CRS staff are not covered by these contracts, 
but negotiations between CRS nanagenent and Its xmion are continuing).

It should be pointed out that the views of the Library of 
Congress were not isought prior to Its inclusion In Title V ll of 
E.R. 11230. The Senate-passed bill docs not Include theJLlbrary of 
Congress. Ue would be happy to answer any questions you or your 
Btaff may have.

Sincerely yours.

Daniel J. Boorstin
Tiie Librarian of Congress

Tlie Honorable 
Robert II. C. ITis
Cnair^an. Conniittee on Post Office 

and Civil Service 
II. S. House of Representatives 
T’ashington. D. C. 20515
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Sr.ptc=bcr IS, jj7c

nor.orcblir Fo|>e.rt H. C.
Cn^ircan, on i^cst Of £ ice

and Civil Service 
U.S. inouse of /.cprcsentativcs
HSshic~:on, i).u. 20515 ^

Dear I'lr. Cr.cirx.an;

7nis is an refercncc to the inclusion of tne Ccnjcrct "ioncl 
Kescircfe Servicc, is a oeparcricnt ol tne Librery ol Coarress, wicniw the 
coversrc of litle Vli, “recerRl Servicc Lsbcr 3•cci^e.oent Kel<.ticns* » of 
S. 2640, as ps&seiS by the U-5. house of ?eprcser.t£tives. J?eitber the 
Librsry nor the Service is covcrcd by Title VII of the coizparable 
Ser.«te-p26 5ed bill, iurthcr=.ore, both are exciuoed iros k 11 other 
provisioas ol the liouss and Secnte bills. 1 nave discusses tbc views 
vbicb Icllov with the AccisH Librarian of Co7i;<resE, and he concurs is 
cur jud^ent.

£s is the case vdth tbc Library of Cou^^ress proper, tne 
S£n2^e^ent ot the Coa^ressional Ikesearch Service folly supports the 
prir.ciples of collective their application to cur
operstioas. Inaeeu, the Service uzs pcrticipated in th? Library*« 
labor re]3tions program since its inception in 1975, zr.-J has £>een 
in continuiap negotiations vith our certified bargaining sv-.ent , tne 
Congressional ?esearcb Lcployees Association. The clternative proposal 
discussed belov reflects oor positive sttitude to'.ard the contributions 
sioc by the collective oargaining process.

njr concerns as Director of CkS over ths inclusion of the 
*®*^ice in a scneral Feoersl Icbor relations program: arise, not trcs 
any rcservstions about the vclue of a strcns labor relations prog,rasi,^ 
but froii the nature of CES’ ;ai5sion and its special relationships with 
tile Cooi'.ress. For cany years, C2S has devoted its resources exclusively 
to the Con^rcsB, Assisting ^tesibers snd cocrsittees ic a vide roisge of 
areas, ranging froa reference support to highly sensitive and co.Tiplex 
snslyses of leirisl^tive proposals and public policy issues. The 
resfK>nsibilities of CiiS were enacted into lav in section 321 of tne 
Legislative Seorg-acis:ation Act of 1970, vhich vests in tbc Director of 
tee Service significant autr.oritv rc£ar'Jing CHS' orjaoization, budget, 
research independence, personnel, and priorities.

In addition to the neorcanization .̂ ct itself, CRS* activities 
are :ruiced by directives rccciyeo over the years frors cur oversi-ght 

comittces, particularly tbc Joint Coaaittee on tbe Library. Recogniring 
tbc role of the Servicc as an extension of congressional staff, tbe 
guidelines require that all oar relationships vith congressional clients 
rcTjcin confidential; requests aade by one Kesber or coouittee, as well 
as our responses, are cot *a«de available to another requestor without 
the original client's ccaceot. Our staff arc authorized to engage in 
clocc support for congressionEl co^aittees and tbcir staffs, and fonsal 
cetcils aay be xsade in appropriate cases. Ve are expected to provide 
objective, noc-pcrtisan reports, and a strict internal review process 
has been established to ensure ccrsplisnce with these principles-
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Ic sbort, CRS is <a highlj speciclired or£an.izstioa, vhich Bcek» 
cc respond ac effectively end expcdirioualj as possible to the nerds of 
tlis Congress. Wiiile ue endcovor to maintain good relstioosbips vith 
c^ecocive briocb agencies, professioasl &xid sc2 cecic orgcoizstions» and 
tbe general public, ve sre ’aad shcold be accouatablie only to the Congress.

Under these circuxatences, the plscezicnt of CRS vithiD * Isbor 
relations pro^ras. designed pricarily for executive agencies, x:nd subject 
to tbe jurisdictioc of c noa-cong:ressiocal cutbority, does not appear 
5-cvisablc, .Matter* affecting our cossuaicEtionf: vith con^rescioaal 
cliectc, work prep:*red iri c confidential sacaer^ aad tbe nearzs bj vhicb 
VC organize to =eet ever^chesging coi*sressional dersands,. are not in our 
icd^rcent doited for public discussion, debate and rcEoliition outsice tbe 
Conrress. Both the "cncrol principle of separation of poverc and tbe fact 
thet Congress itself, is ia the best position to oversee tbe operations of 
CES ar£ue egaiast any proposal vbich would perait iaportant decisions 
re^crdiiig CRS axfcira, end <-uite'possibly cbaogss in long-standing 
cversi^ht directives, to be saaae by a body sucb as tbe proposed Federal 
Xabor Helcticns Aucncrity. In tbis connection, I should point out that 
the oth^r legislative support agencies eugsged in research activities, 
the General Accounting Otffice, tbe Office of Technology Assessment, and 
the Congressional Sudget Office, are rtot covered by tbe labor relations 
provisions of either version of S. 26A0.

. Accordia^ly, I respectfully request that the Connrescional 
^escarca Service be ezcepted froa the prcrisioas of Title VII and the 
jurisdicticn of the xederal Labor delations Aathorxty. This result 
vould be accoaplisbed by the proposed eseadaent to S. 2640 as passed 
by tbe Kouoc, appended hereto (please sec attacbaent), in the event ■ 
the ccafsrees sdopt the Houec-passed version of Title VII^ Should 
Title VII of S. 2640 as passed by the Senete be adopted, the 
Cocgr-ssicaal F.esearch Service as a depcrtaent of the Library vould 
oe excluded, aad no aEencrseat vould be necessary.

• As tih alternative to the inclusion of CRS in Title vll, ve 
vould.respectfully suggest that Ccnsrcss eight vi-h to giVe conaidcration 
to tbe creation of a separate labor relations prSgras. aisiaistcred by the 

r":^f ‘appropriate .legislative support orrcnizetioas nad
activities. .Tois approach vould have the benefit of enscriag healthy 
laocr reiations vitbia legislative br.-;irch agencies, vbile at the sa.=e 

<^°«£ressional authority over tbe activities of its

.bould the Conjre.. «  delire! « P l o r « i o n  of ,oc„ . pro£r.».

-—  Eesptctfnlly subaitted.

\ Gilbert Cude
director

Css'lr^

7103(.)(3) of Title S. 
after "Library of ConjreB..'- Congrecsional Sesearch S*n»ice)“
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Dear Me. Chalnnan:

The Library of Congress has given careful attention to 
Title VII, "Federal Service Labor Management Relations," of the 
Civil Service Refonn Act as passed by the U. S. Kouse of 
Kepresentatives. The Library of Congress is included under this 
section of the House-passed bill. The Senate-passed version of the 
act does not include the Library of Congress in Title VII. The 
Library of Congress as an agency of the legislative branch of 
govemisent is excluded from all other provisions of the act as passed 
by the House and the Senate.

The Library of Congress is coinmitted to a strong labor 
canageiaent program. Although ve are not subject to Executive 
Order 11A91, the Library of Congress including the Congressional 
Research Service has in place a labor relations program and we have 
recently signed our first collective bargaining agreements vith unions 
covering approxicately eighty percent of our staff (CRS and Law Library 
staff are not covered by these contracts, but negotiations bet^oeen 
inanageiaent and the two unions are continuing). Because of our unique 
statutory position, it is necessary, however, to point out certain 
ambiguities that could result from the inclusion of the Library under 
certain provisions of Title VII of the Civil Service Reform Act.

Since 1897 the Librarian of Congress has had authority to 
appoint persons "solely with reference to their fitness for their 
particular duties" (2 U.S.C. 140) and to "inaTce rules and regulations 
for the government of the Library*' (2 U.S.C. 136). Because of this 
unique authority and its place in the legislative branch, the Library 
of Congress' is not subject to certain government-wide regulations 
issued by the executive branch of government such as these issued by 
the Office of Management and Budget and those contained in the Federal 
Personnel Manual. Consequently, it would appear that under section 701 
of the House-passed bill, "Duty to bargain in good faith; compelling 
need; duty to consult,", the Library of Congress would have the 
responsibility to bargain on any rule or regulation issued by the 

Librarian of Congress. Thus, its scope of bargaining would be far 

oi’Soter than that of executive agencies because their duty to bargain 

in good faith does not extend to gov eminent-wide rules or regulations.

We do not believe that the House of Representatives intended 
to extend the scope of bargaining at the Library of Congress over 
that of executive agencies.

It must also be pointed out that the Federal Labor Relations 
Authority, an agency of the executive branch, would be exercising 
authority over a legislative agency. Gilbert Gude, Director of the 
Congressional Research Service, has written a separate letter (enclosed) 
requesting that the Congressional Research Service be exempted from 
Title VII or that a separate labor relations program administered by 
the Congress be designed for legislative branch agencies. Many of the 
arguments submitted by Mr. Gude apply to the Library of Congress 
proper because the entire Library serves the Congress in carrying out 
its legislative function,
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Should however, the Conference Connnittee concur that the 
Library of Congiess proper be subject to the Federal Labor Relations 
Authority, we vould respectfully request that language be included 
in the Conference report to express the intent of the Committee with 
respect to section 701 of the Kouse-passed bill. 1 am enclosing draft 
language for the Cocsnittee's consideration.

In conclusion, I vant to assure the Connnittee that Library of 
Congress r.ansgenent believes firmly in a fair and equitable labor 
Tr.anagement program but because the Library is an agency , of the 
legislative branch, it is necessary to point out problems that could 
result if there is no clarification of the intent of Congress in 
including the Library of Congress under Title VII of the Civil Service 
Reform Act.

We vould be happy to answer any questions you or your staff
cay have.

Sincerely yours.

William ^  Welsh 
The Acting Librarian of Congress

The'Honorable 
Robert N. C. Nix 

- Chairman, Committee on Post Office 
and Civil Service 

U. S. House of Representatives 

Washington, D. C. 20515

The Librarian of Congress, as director of an agency or 

the legislative branch not in the coEpetitive civil service, has 

the authority to ir.alce rules and regulations for the governir.ent of 

the Library of Congress and to appoint persons solely with reference 

to their fitness for their particular duties. Consequently,it is 

not subject to certain government-wide regulations. It is the intent 

of the Conanittee with respect to section 701 that Library of Congress 

manageaent vould be expected to bargain in good faith those matters 

not inconsistent with Pederal law or appropriate governinent-vide 

rules or regulations.



1137

D E C J s ip r o
T H E  C O M P T n O L 'L E R  O E IM E R Al.  
O F  T H E  U N I T E D  S T A T E S  
W A S H I N G T O N .  O . C .  Z  O  Q A  Q

FILE: B-189782 D A T E : February 3,  1978

M A T T E R  OF: Department of Interior - Overtime Pay for Pre
vailing Rate Employees Who Negotiate Their Wages

DIGEST: .1. Section 9(b) of Pub, L. 92-392, August 19,
1972, 5 U.S. C. § 5343 note, governing 
prevailing rate employees, exempts certain 
wage setting provisions of certain bargaining 
agreements from the operation of that law.
However, section 9(b) does not exempt agree
ment provisions from the operation of other 
laws or provide independent authorization 
for agreement provisions requiring expenditure 
of appropriated funds not authorized by any law.

2, Department of Interior questions whether it may 
pay overtime compensation to prevailing rate 
employees, who negotiate their wages, for work- 
free meal periods during overtime or alterna
tively for meal periods preempted by overtime 
work when employees are credited with an 
additional 30 minutes of overtime after they are 
released from duty. Under 5 U. S.C. § 5544, 
employees must perform substantial work daring 
meal periods to be entitled to overtime compen
sation and no entitlement accrues after employees 
are released from work,

3, Department of Interior questions whether it may 
pay prevailing rate employees who negotiate their 
wages at higher rate of pay than their basic rate 
(penalty" pay) during overtime where a scheduled 
meal period is delayed or preempted. In effect 
this added increment of pay during overtime would 
constitute a special type of overtime or ’’overtime 
on top of overtime” which is not authorized by
5 U:.S.C. § 5544, An act which is contrary to the 
plain implication of a statute is unlawful although 
neither expressly forbidden nor authorized. Laria v. 
United States, 231 U.S. 9, 24 (1913). Hence, it may 
not be paid,

4, Department of Interior questions whether it may pay 
prevailing rate employees who negotiate tlieir v/ages 
overtime compenscition at rates more than one and 
one-half of the basic hourly rate. Although 
computation provision (1) of 5 U.S. C. § 5544(a) 
states that overtime pay is to be computed at
"not less than” one and one-half the basic hourly 
rate, computation provisions (2) and (3) of 
5 U.S. C. § 5544(a) state that overtime pay 
is to be computed at one and one-half the basic 
hourly rate. Since provisions (2) and (3) were 
enacted by statute amending original statute 
enacting provision (1), 5 U.S. C. § 5544 is 
construed as establishing the overtime pay 
rate at one and one-half the basic rate and a 
greater figure may not be used.



1138

This action involves a request from the Honorable Richard R. Hite, 
Assistant Secretary, United States Department of the Interior, for an 
advance decision on the legality of certain pay provisions that have 
been negotiated or proposed for hourly paid employees whose wages 
have been established through collective bargaining pursuant to sec
tion 9(b) of Pub. L. 92-392, August 19, 1972, 5 U. S. C. § 5343 
note. Employee organizations including the American Federation of 
Government Employees (AFGE), the International Brotherhood of 
Electrical Workers (IBEW), and the National Federation of Federal 
Employees (NFFE) have submitted legal briefs in this case setting 
forth their respective views on the issues raised by Interior,

The Department of the Interior has requested this Office to rule 
on the legality of collective bargaining provisions that require:

1) overtime compensation to apply to time spent on meals during 
or attributable to such overtime and during which meal period
no substantial official duties are performed or, alternatively, 
where the overtime work precluded consumption of a meal until 
the completion of the work when the employee was released from 
duty but paid for the 30-minute meal time that should have been 
taken;

2) a higher rate of pay than the basic rate or in addition to over
time pay where a scheduled meal period during or attributable 
to overtime hours is either delayed or missed v/hen management 
determines the exigencies of work require an uninterrupteci 
continuation of operations; or
3) the payment for overtime work to be at rates more than time 
and one-half of the basic rate of pay.

We shall discuss each of these issues seriatum. However, at the 
' outset, it is essential that we put the exclusionary provisions of 
section 9(b) of Pub. L. 92-392 in proper perspective. That section 
reads in pertinent part as.follows:

"(b) The amendments made by this Act shall not be 
construed to --

"(1) abrogate, modify, or otherwise affect 
in any way the provisions of any contract in effect 
on the date of enactment of this Act pertaining to 
the wages, the terms and conditions of employ
ment, and other employment benefits, or any of 
the foregoing matters, for Government prevailing 
rate employees and resulting from negotiations 
between Government agencies and organizations 
of Government employees;

"(2) nullify, curtail, or otherwise impair 
in any way the right of any party to such contract 
to enter into negotiations aft^r the date of enact
ment of this Act for the renewal, extension, 
modification, or improvement of the provisions 
of such contract or for the replacement of such 
contract with a new contract; or

"(3) nullify, change, or otherwise affect 
in any way after such date of enactment any 
agreement, arrangement, or understanding in 
effect on such date with respect to the various 
items of subjcct matter of the negotiations on 
which any such contract in effect on such date 
is based or prevent the inclusion of such items 
of subject matter in connection with the 
renegotiation of any such contract, or the 
replacement of such contract with a new 
contract, after such date. ”



1139

The legislative history of section 9(b) contained in II. R. Rep.
No. 339, 92d Cong,, 1st Sess. 22 (1971) is set forth below:

^Savings clause for existing agrcennents

"Section 9(b)(1) of the bill, with the committee 
amendment, provides that the amendments made by 
the Act shall not be construed to abrogate, modify, 
or otherwise affect the provisions of any existing 
contract pertaining to the wages, conditions of 
employment, and other employment benefits of 
Government employees, which contract resulted 
from negotiations between agencies and employee 
organizations, Paragrapli (2) of section 9(b) states 
that the provisions of any contract in effect on the 
date of enactment of the Act may be renewed, extended, 
modified or improved thx'ough negotiation after the 

’ enactment date of the Act. Paragraph (3) of 
section 9(b) provides that the Act shall not affect 
any existing agreement between agencies and employee 
organizations regarding the various items which are 
negotiable, nor shall the Act preclude the inclusion 
of new items'in connection with the renegotiation of 
any contract,

"The provisions of section 9(b) are directed at 
those groups of Federal employees whose wages and 
other terms or benefits of emplo^^ment are fixed in 
accordance with contracts resulting from negotiations 
between their agencies and employee organizations,
❖ # =:« It is not this committee's intent to affect, in 
any way, the status of such contracts or to impair the 
authority of the parties concerned to renegotiate 
existing contracts or enter into new agreements.
However, the prevailing rate employees who are now 
covered by such contracts will be subject to the 
provisions of this Act when such contracts expire 
and are not renewed or replaced by new contracts,"

Certain of the employee organizations have contended that 
section 9(b) must be construed as meaning that the amendments made 
by Pub, L. 92-392 shall not affect any collective bargaining agreement 
provisions negotiated by Federal prevailing rate employees with their 
agencies that were in effect on the date of enactment of the Public Law. 
The employee organizations point out that agreement provisions 
covering such issues as overtime pay for meal periods were in effect 
at the tinie Pub, L, 92-392 was enacted into law and hence may be 
legally continued so long as the parties continue to include such 
provisions in their bargaining agreement. We do not disagree with the 
position advanced by the employee organizations, assuming a priori 
that the provisions of such agreements were and continue to be legally 
proper. However, the legislative history indicates that section 9(b) 
was designed to preserve only those provisions that were properly 
negotiable in the first instance. Thus, section 9(b) would not operate 
to cure a provision that was contrary to law and regulations when 
negotiated.

It is clear that agreement provisions, excluded from operation of 
the provisions of Pub, L, 92-392 by section 9(b) of that law, need 
not conform to the requirements of the provisions of Pub, L, 92-392,
On the other hand, it is equally clear that agreement provisions con
cerning matters governed by other laws must be consistent with these 
other laws, notwithstanding the fact that other provisions of the agree- 

.ment are covered by section 9(b), Similarly, we do not construe 
section 9(b) as providing independent authority for agreement pro
visions that involve the expenditure of appropriated funds not authorized 
by any other law. Amell v. United States, 182 Ct, Cl, 604 (1968),
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We turn now to the issue of whether an agency has authority to pay 
overtime compensation to prevailing rate employees, who negotiate 
their wages pursuant to section 9(b) of Pub. L. 92-392, for meal 
periods during or attributable to overtime duty when no substantial 
duties are performed during the meal periods, or alternatively where 
a meal period was preempted by overtime v/ork and the employees 
are paid for an additional 30 minutes after they are released from 
duty.

Overtime pay for prevailing rate employees, whether or not they 
are covered by a section 9(b) agreement, is governed by 5 U .S.C .
§ 5544, which provides in part as follows:

"§  5544. Wage-board overtime and Sunday rates; 
computation

"(a) An employee whose pay is fixed and 
adjusted from time to time in accordance with 
prevailing rates under section 5343 or 5349 of 
this title, or by a wage board or similar administrative 
authority serving the same purpose, is entitled to over
time pay for overtime work in excess of 8 hours a day 
or 40 hours a week. However, an employee subject to 
this subsection who regularly is required to remain at 
or within the confines of his post of duty in exceiss of 
8 hours a day in a standby or on-call status is entitled 
to overtime pay only for hours of duty, exclusive of 
eating and sleeping time, in excess of 40 a v/eek. The 
overtime hourly rate of pay is computed as follows:

"(1) If the basic rate of pay of the employee 
is fixed on a basis other than an annual or monthly 
basis, multiply the basic hourly rate of pay by not 
less than one and one-half.

"(2) If the basic rate of pay of the employee is 
fixed on an annual basis, divide the basic annual 
rate of pay by 2, 080, and multiply the quotient by 
one and one-half.

'*(3) If the basic rate of pay of the employee is 
fixed on a monthly basis, multiply the basic monthly 
rate of pay by 12 to derive a basic annual rate of pay, 
divide the basic annual rate of pay by 2, 080, and 
multiply the quotient by one and one-half.

An employee subject to this subsection whose regular 
work schedule includes an 8-hour period of service a 
part of wliich is on Sunday is entitled to additional pay 
at the rate of 25 percent of his hourly rate of basic 

. pay for each hour of work performed during that 8-hour 
period of service. . Time spent in a travel status away 
from the official duty station of an employee subject 
to this subsection is not hours of v/ork unless the travel
(i) involves the performance of work while traveling,
(ii) is incident to travel that involves the performance 
of work while traveling, (iii) is carried out under 
arduous conditions, or (iv) results from an event which 
could not be scheduled or controlled administratively. "

A careful reading of the provisions of the above-quoted statute 
indicates that, with the exception of certain specified situations, 
overtime compensation is authorized only for periods of work as 
opposed to periods of duty. Moreover, the above-quoted statute has 
been construed on several occasions by the Court of Claims as pre
cluding overtime pay for meal periods unless substantial duties are 
performed during such meal periods. For example, in Ayres v. 
United States, 186 Ct. Cl. 350, 355 (1968), the Court held tliat:



1141

’’Wage board employees arc not entitled to be 
paid for periods set aside for eating purposes, 
provided that this nonconipensated time meets the 
standard succinctly stated in Bantom v. United States,
165 Ct. Cl. 312, 320 (1964), cert, denied, 379 0. S. 890, 
as follows:

« ❖ [A]n employee is not entitled under 
the Federal Employees Pay Act to compen
sation for time set aside for eating, .even 
where the employee is on a duty status and 
such time is, therefore, subject to possible 
interruption. Compensation is available only 
if it is shown that substantial official duties 
were performed during tliat period. ’J*"

See also Bennett v. United States, 194 Ct. Cl. 809 (1971); Armstrong v. 
United States, 144 Ct. Cl. 6o9 (1959); and B -166304, April V, 1569.

We therefore hold that agencies have no authority to pay overtime 
compensation for employee meal periods unless such employees per
form substantial duties during the meal periods. Similarly, agencies 
have no authority' to pay overtime compensation to employees after 
they have been released from duty, notwithstanding the fact that a 
scheduled meal period was preempted by work for which the employees 
received compensation.

Next, we shall address the issue of whether agencies have authority 
to pay employees, who negotiate their wages under section 9(b) of 
Pub. L. 92-392, a higher rate of pay than the normal basic rate during 
overtime hours where a scheduled meal period during or attributable 
to overtime hours is either delayed or preempted, when management 
determines the exigencies of work require an uninterrupted continuation 
of operations.

In a sample agreement provision provided by Interior, this added 
increment of overtime compensation is referred to as penalty pay 
presumably to penalize the employer for delaying employee meals. 
Intliis connection, one of the purposes of overtime compensation is i ,. 
to discourage the employer from unnecessarily requiring overtime 
work while providing the employee with an incentive to tolerate the 
added inconvenience. Kelly v. United States, 119 Ct. Cl, 197, 211 
(1951), affirmed 342 U.S. 193 (1952). Hence, the penalty pay is 
in effect a special type of overtime or "overtime on top of overtime. ”
As stated above, the authority for prevailing rate employee over
time compensation, regardless of whether they are covered by a 
section 9(b) agreement, is contained in 5 U.S. C. § 5544, supra.
That statute does not authorize added increments of overtime com
pensation for any purpose. In this connection,- it has been held 
that an act which is contrary to the plain itnplication of a statute 
is unlawful, although neither expressly forbidden nor authorized.
Luria v. United States, 231 U.S. 9, 24 (1913). Therefore, authori- 
zation of an added mcrement of overtime compensation for delayed 
or preempted meal periods may not be implied from the provisions 
of the statute. Hence, agencies have no authority to make such 
payments.

We deal next with the issue of whether an agency may pay 
prevailing rate emplo3’’ees v/ho negotiate their wages pursuant to 
section 9(b) of Pub. L. 92-392 overtime compensation at rates 
more than time and one-half of their basic rates of pay.

The statutory provision governing the rate of overtime compen
sation for prevailing rate employees is contained in 5 U. S. C.
§ 5544(a) and states tliat the overtime hourly rate of pay is to be 
computed as follows:
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"(1) If the basic rate of pay of the employee 
is fixed on a basis other than an annual or monthly 
basis, multiply the basic hourly rate of pay by not 
less than one and pne-half.

"(2) If the basic rate of pay of the employee 
is fixed on an annual basis, divide the basic annual 
rate of pay by 2, 080, and multiply the quotient by 
one and one-half.

"(3) If the basic rate of pay of the employee 
is fixed on a monthly basis, multiply the basic 
monthly rate of pay by 12 to derive a basic annual 
rate of pay, divide the basic annual rate of pay by 
2, 080, and mutiply the quotient by one and one-half. "

The labor organizations and Interior ar^nie that the term "not ^
less than" contained in (1) provides discretionary authority for 
agency heads to establish overtime pay rates at more than one and 
one-half the basic hourly rate for prevailing rate employees whose 
pay is fixed on a basis other than an annual or monthly basis.

We do not agree with this contention. The above-quoted statutory 
provisions must be read as a whole. When read in this manner it is 
clear that the purpose of these provisions is to establish formulae for 
computing overtime pay for prevailing rate employees paid at differ
ent intervals. The obvious intention of Congress was to fix a single 
overtime pay rate of time and one-half for all prevailing rate em
ployees notwithstanding the intervals in which they were paid.

Computation provision (1) of 5 U. S. C. § 5544(a) was originally 
enacted into law as section 23 of the Independent Offices Appropriation 
Act, 1935 (Act of March 28, 1934, chapter 102, 48 Stat. 509, 522).
The United States Supreme Court analyzed the legislative history of 
section 23 in United States v. Townsley, 323 U.S. 557 (1945). There 
the Court construed the provisions of section 23 as requiring overtime 
pay at one and one-half straight time pay for the extra hours
worked, "  and not at a rate of "not less than* one and one-half straight 
time pay. United States v. Townsley, 323 U.S. 557, 565-6, supra.

Moreover, if there remained any doubt as to the meaning of the 
overtime rate established by section 23, those doubts v/ere resolved 
when Congress amended section 23 by enacting section 2 03 of the 
Federal Employees Pay Act of 1945 (chapter 212, 59 Stat. 295, 297) 
which was subsequently codified as computation provisions (2) and (3) 
of 5 U.S.C. § 5544(a) as follows;

"Sec. 203. Employees whose basic rate of 
.compensation is fixed on an annual or monthly basis 
and adjusted from time to time in accordance with 
prevailing rates by v/age boards or similar admin
istrative authority serving the same purpose shall 
be entitled to overtime pay in accordance with the 
provisions of section 23 of the Act of March 28,
1934 (U. S. C ., 1940 edition, title 5, sec. 673c).
The rate of compensation for each hour of overtime 
employment of any such employee shall be computed 
as follows;

"(a) If the basic rate of compensation of the 
employee is fixed on an annual basis, divide such 
basic rate of compensation by two thousand and 
eighty and multiply the quotient by one and one-half; 
and

"(b) If the basic rate of compensation of the 
employee is fixed on a monthly basis, multiply 
such basic rate of compensation by twelve to 
derive a basic annual-rate of compensation, divide 
such basic annual rate of compensation by two
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thousand and eighty, and multiply the quotient 
by one and one-half, ”

In the above provisions Congress construed section 23 as 
establishing the overtime pay rate for prevailing rate employees 
at one and one-half the basic hourly rate and did not provide agency 
heads with discretion to establish a higher rate.

Accordingly, we hold that there is no authority under 5 U. S. C.
§ 5544 to establish overtime pay rates at a figure greater than one 
and one-half the basic hourly pay rate for prevailing rate employees.

As a result of our holding in this decision, it appears that Interior 
has made erroneous overpayments of overtime pay to certain em
ployees for: (1) meal periods during which no substantial duties were 
performed; (2) short periods of time after employees were released 
from work to compensate such employees for preempted meal periods; 
(3) short periods of time when meal periods wer6 delayed or pre
empted during overtime work where employees were already receiving 
overtime pay; and (4) overtime pay for prevailing rate employees at 
rates greater than one and one-half their basic hourly rates of pay. 
Under tlie provisions of the Federal Claims Collection Act of 1966,
31 U.S.C. §§ 951-953, 4 C .F .R . Part 10-i, and 4 GAO Manual § 55.3 
regarding the termination of collection action, we hold that Interior 
may forego collection action on the aforementioned overpayments that 
have been made or that are made during the additional period per
mitted below. We base our holding on the belief that administrative 
costs of identifying and collecting overpayments would be excessive, 
the possibility of collections from former employees is doubtful, and 
all of the overpayments would be eligible for and likely receive favor
able waiver consideration under 5 U.S.C. § 55S4. See B--181467,
July 29. 1976.

Altliough the contract provisions here involved have been 
negotiated over a long period, this decision is the first one stating 
such provisions are illegal. In view thereof and in order to cushion 
the impact of this decision, the Department of the Interior is hereby 
authorized to delay its implementation until the earliest expiration 
date of each agireement wliich contains any provision inconsistent 
with this decision or a period of 3 years, v/hichever occurs first.

It may well be that the Bureau of Reclamation is in need of and 
should consider requesting special legislative authority to pay over
time compensation to prevailing rate employees in excess of that 
permitted under 5 U. S.C. § 5544 in order to remain competitive in 
the labor market. We note that Bonneville Power Administration 
(BPA) found itself in such a situation shortly after it was organized 
in 1937. It experienced problems in recruiting and retaining skilled 
employees because it lacked authority to make many premium pay 
payments that had become standard practice among private sector 
utilities. In 1945, BPA petitioned Congress to grant it extraordinary 
authority to enable it to successfully compete within the utility 
industry in the Pacific Northwest. Congress responded by enacting
H.R. 2690, Pub; L. 201, 79th Cong., 1st Sess. (1945), 59 Stat. 546, 
which among other things empowered the Administrator, BPA, to 
fix the compensation of laborers, mechanics and workmen employea 
by the BPA without regard to the Classification Act of 1923,
as amended, and any other laws, rules or regulations relating to 
the payment of employees of the United States Hence,
since 1945, BPA has been vested with authority necessary to 
provide its hourly rate employees with compensation consistent 
with that paid by private sector utilities in its area of operation 
even when such compensation would not have been authorized under 
the general Federal statutes governing employee compensation.
Abell V . United States, 207 Ct. Cl. 207 (1975).

Deputy C o m p t r o l l e r  General 
of the United States

cn-QQ'? O



1144

D E C I S I C I S ^
THE COMPTB -UEW SEIMERAI. 

O F  T H E  Uf Mi TED S T A T E S

W A S H I N G T O N .  O . C .  2 O S ^ 0

FILE: B-191520 D A T E : June 6 ,  1978

m a t t e r  OF: Department of the Interior - Overtime Pay for 
Prevailing Rate Employees Who Negotiate Wages

DIG EST: 1. Interior Department questions whether it may 
pay prevailing rate employees who negotiate 
their wages, overtime compensation for time 
worked outside the employees* regular shift, 
even though the employees do not work more 
than 8 hours in a day or AO hours in a week.
Such a payment would be a form of p e m l t y  
pay or a special type of overtime which is 
not authorized by 5 U.S.C. 5544. Since that 
statute would be violated, such overtime may 
not be paid .

2. Employee performed certain preshift and'
postshift duty. Arbitrator's advisory opinion 
considered such duty separate ^riods of over
time for roundir^-off purposes. Since arbitrator's 
opinion was primarily-based on invalid contractual 
provisions, arbitrator’s opinion is not to be 
followed, and periods of overtime worked in 1 
workday are to be aggregated to determine total
overtime compensation payable.

By a letter dated March 22, 1978, the Honorable Richard R.
Hite, Deputy Assistant Secretary of the Department of the Interior, 
requested our decision whether the Interior Department may lawful
ly comply with an advisory arbitration award dealing with the 
computation of overtime hours. In addition, our decision has been 
requested as to the legality of two provisions of a labor-management 
agreement between the Department's Bureau of Reclamation and Local 
1245, International Brotherhood of Electrical Workers (I5EV/),
AFL-CIO. Since the opinion of the arbitrator in this matter was 
primarily based upon the contractual provisions in question, we 
will first consider the legality of those provisions.

Supplemental Labor Agreement No. 2 between the agency and the 
IBEW provides, in pertinent part, as follows:

"ARHCLE III 
OVERTIME

"Section 1. Overtime is defined as (a) time 
worked in excess of forty hours in an admin
istrative workweek, (b) time worked in excess 
of eight hours on a workday, (c) time worked 
on a non-workday except for prearranged 
holiday work during regular work hours, and 
(d) time worked outside of regular hours on 
a workday.”

The agency states that it has no question as to the legality of sub
sections 1(a) and 1(b), but that it does question the legality 
of subsections 1(c) and 1(d) since they establish overtime entitle
ments beyond that authorized by 5 U.S.C. 5544 (Supp. II, 1972). 
Subsections 1(c) and 1(d) provide that when an employee is required 
to work hours outside of his regular tour of duty on either a dailv
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or weekly basis, overtime is paid even though t he employee does not 
work more than 8 hours in a day or AO hours in a week. These 
latter provisions have been described as penalty pay, designed to 
penalize the employer for requiring, an employee to work outside 
the regular tour of duty. The agency questions whether subsections 
1(c) and 1(d) are valid in light of our decision in B-189782,
February 3, 1978, 57 Comp. C3en. ___ .

Overtime pay for prevailing rate employees, whether or not 
they are covered by a collective-bargaining agreement, is governed 
by 5 U.S.C. 55AA, which provides in pertinent part as follows:

"(a) An employee whose pay is fixed and 
adjusted from time to time in accordance 
with prevailing rates under section 53A3 or 
53A9 of this title, or by a wage board or 
similar administrative authority serving 
the same purpose, is entitled to overtime 
pay for overtime work in excess of 8 hours 
in a day or 40 hours a week. However, 
an employee subject to this subsection, who 
regularly is required to remain at or 
within the confines of his post of duty 
in excess of 8 hours a day in a standby 
or on-call status is entitled to overtime 
pay only for hours of duty, exclusive of 
eating and sleeping time, in excess of AO 
a week. *■ *

We have held that, with the exception of certain specified situations, 
overtime compensation is authorized under that statute only for 
periods of work as distinguished from periods of duty. B-189782, 
supra. The provisions of 5 U.S.C. 55AA provide clearly that over
time pay is authorized for overtime work in excess of 8 hours a 
day or AO hours a week. Unless the employee works in excess of 
those amounts of time, there is no statutory basis for the payment 
of overtime pay. In this connection, one of the purposes of over
time compensation is to discourage the employer from unnecessarily 
requiring overtime work while providing the employee with an 
incentive to tolerate the added inconvenience. Kelly v̂. United 
States, 119 a .  Cl. 197, 211 (1951), affirmed 3A2 U.S. 193 (1952). 
Thus, in B-189782, supra, we recognized that penalty pay is a 
special type of overtime. In that decision, we held that pay
ments of penalty pay may not be made since 5 U.S.C. 55AA does not 
authorize added increments of overtime compensation for any purpose. 
Rirther, although employees exempted from coverage of the prevailing 
rate statute by section 9(b) of Public Law No. 93-392 may negotiate 
wages and.benefits otherwise covered by that statute, they may not 
negotiate pay and benefits governed by other statutes and regula'- 
tions, such as overtime pay. 56 Comp. Gen. 361 (1977). Since the 
provisions of 5 U.S.C. 55AA require employees to work in excess of 
8 hours in a day or AO hours in a week before overtime compensa
tion may be paid, agencies have no authority to pay overtime when 
an employee is required to work outside his regular tour of duty, 
but does not work in excess of 8 hours in a day or AO hours in a 
week.

The second question presented for our consideration concerns 
the correctness of the arbitrator's opinion regarding the computa
tion of overtime hours. As noted in the arbitrator's opinion, the 
regular shift for the employees in question was from 7:A5 a.m. to 
A:15 p.m. Because of an annual overhaul of equipment, the employees 
were required to work overtime both before and after their regular 
shift. For example, on July 21, 1975, the employees were required 
to work from 6 a.m. to 6:30-p.m. Thus, the"employees worked 1-3/A 
hours before their normal shift and 2-1/A hours after the shift. 
Section 2 of Article III, of Supplemental Labor Agreement No. 2 
provides:
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"Overtime shall be paid for to the
nearest half hour at the rat e o f double
the basic hourly wage rate.”

The parties agree that if an employee works anywhere from 1 minute 
through 14 minutes of overtime, he gets no overtime pay. However, 
if he works 15 minutes of-overtime, he gets 1/2 hour overtime pay. 
In the situation described above, the agency added together the 
additional hours worked and paid the employees overtime for the 
total of 4 hours. The union, however, contended ttet the hours 
were worked in separate periods, and that aggregation of the hours 
was therefore not proper. Under the union’s position, there 
would be a preshift payment for 2 hours of overtime (rounding 
1-3/4 hours upward), a postshift payment for 2-1/2 hours of over
time, a total of 4-1/2 hours of overtime pay.

The arbitrator agreed with the union’s position. It was his 
opinion that the overtime hours were worked in separate periods.
He concluded that the preshift work was overtime pursuant to 
section 1(d) of Article III of the Labor Agreement, which provided 
for overtime pay for hours worked outside the regular shift. 
Likewise, he concluded that the postshift work was overtime under 
either section K b )  or 1(d) of Article III. In his view, since 
each period of time ’’stands on its own,” and since the contract 
did not provide for C’-imalation of overtims hours worked, the two 
periods of work were considered to be separate for "rounding out" 
purposes. The agency has questioned the correctness of this 
determination.

As noted above, to th^extent that subsection 1(d) provides 
for payment of overtime pay to employees who do not work more 
than 8 hours in a day or 40 hours in a week, that subsection 
violated 5 U.S.C. 5544, and is therefore invalid. In reaching 
his conclusion that the overtime in question here was worked in 
two separate periods, the arbitrator relied, in part, upon sub
section 1(d) of the contract. Since the underlying basis for 
the arbitrator’s opinion has thus been determined to be invalid, 
the opinion is not to be followed. Further, the matter of pre
shift and postshift overtime has been considered by the Court of 
Claims in Baylor v. United States, 198 Ct. Cl. 331 U972). There, 
thfi Court aggregated the total preshift and postshift work per
formed in order to determine the amount of overtime to be paid 
each workday. This procedure has consistently been followed by 
decisions of this Office, 53 Comp. Gen. 489 (1974); Raymond A . 
Allen, et a l ., B-188687, September 21, 1977. Accordingly, in this 
case the periods of preshift and postshift duty should be aggregated 
to determine the total amount of overtime compensation properly 
payable.

t
Acting Comptroller General 

of the United States
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THE LIBRARY OF CONGRESS
W.WHINCTO.N.D.C. 3.0

LA30R-HANAGEKENT PROGRA,'' 

BEFORE THE U/^PIRC

Library of Congress 

and

Amarfcan Federation of 
State. County, and 
Municipal Employeas, 
Local Nos. 2477 and 2910

Negotiability of 
n e x 1 time In 
Photoduplicatfon 
Service

DECISION OF THE UMPIRE

This matter is before the Umpire pursuant to a petition for 

review filed by AFSCME from a determination by the duly designated 

Library official that the AFSCME proposal for flexitime in the 

Photoiuplication Service is nan-negotiable. The AFSCME proposal provides: 

Flexitime in Photoduplicaticn Service:

Coretime;

8:30 a.m. - 11:30 a.m. 
2:30 p.m. 3:30 p.m.

Flexible Band:

7:00 a.m. - 8:30 a.m. 
11:30 a.m. - 2:30 p.m. 
3:30 p.m. - 5:00 p.m.

The above will bs tried for a period of 90 days 
during which time the Library will keep a record of 
the effect of this flexible time. At the end of the 
90 days the results will be reviewed by the Parties.
If It Is the opinion of the Library that this flexible 
tine is prom binr.g or impeding the Library from 
accomplishing its organizational mission, the Library 
may, 1f it so chooses, change the flexible time.
Prior to such change, the Library will Inform the 
Union/Guild of its Intent and consult with the 
Union/Guild at least seven calendar days prior to 
implementation of such change. If the Guild/Union 
disagrees with the Library's decision It could appeal 
such decision directly to the Umpire tor his prompt 
decision.

• T,he Library declared this proposal to be "non-negotiable" on the ground

that it "v/ould restrict management's rights to maintain the efficiency

of its operations and the right to determine the methods and means by

which i’s operations are to ba conducted” (referring to Section 7.B.2(d)

and (e) of LCR 2026), and also because—

...This proposal is outside the purview of the Library's 
obligation to meet and confer under Section 7.A.2 (e) 
and (f) insofar as it would: require the hiring of 
additional supervisors, making this proposal Integrally 
related to and consequently determinative of the 

___________ Library's staffing patterns'; and require the Library___
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to mest and confer over the methods, rr.eans, or techno
logy of the plan or execution of work.

In Its brief to the Umpire, the Library confines its argument to the con

tentions (1) that the proposal would interfere with the Library's right 

"to determine the methods, means and personnel by which its operations 

are to be conducted" (Section 7.B.2(e) of the regulation) and (2) that 

bargaining over the proposal would require the Library contrary to 

Section 7.A.2(e) to meet and confer over "the number, types, and grade 

of positions or employees assigned to an organizational unit, work 

project, or tour of duty." In essence both prongs of the Library's 

argument rest on its contention that the proposal v/ould require the 

hiring three additional supervisors and the working of 360 hours of 

supervlscry overtime.

The Library sub~1tted an affidavit from the Chief of the 

Photoduplication Service which recites that the current work hours are 

from 8 a.m. to 4:30 p.m., but that Management has offered AFSCME a flexi

time from 7 a.m. to 4:30 p.m., or thirty minutes less than is sought by

AFSCME In the proposal here in issue. According to the affidavit, however, 

-.the Management proposal would itself involve the hiring of some additional

supervisors and supervisory overtime. The fact that the Library has met 

and conferred with respect tc flexitime in this Division does not con

clusively establish that it wis required to do so under Section 7.A. The 

affidavi' recites that constant supervision is required In Photoduplication 

because each member of the staff works with highly technical equipment and 

valuable materials, and is frequently confronted with problems which must 

be resolved by a supervisor before tiie operator can continue work. In 

addition the affidavit Indicates that a supervisor should be present to 

deal with potential health and safety hazards, such as electrical fires, 

and also to carry on training programs. The Library notes that the Photo-, 

duplication Service is self-supporting, and that increased costs, passed 

on to tlie users of the service could result in a lowering of demand and 

loss of work.

AFSCME takes issue with the Library's factual allegations. It 

contends that some employees In Photoduplicating now work without super

vision. It further notes that other divisions In the Library, which are 

operating on flexitime In excess of that proposed for this division, also us



1149

expsnsue equipment but are not under continual supervision. According 

to AFSC''i, Its proposal is not "integrally related to or determinative 

of the r.’j^ber of steff 1r ihe PhotoduplIcation Service." The Library 

rejoins as to the unsupervised employees that they constitute a small 

minority in a special category, and that on the whole there Is constant 

supervision.

Both parties rely on the decision 1n..>Marshall Space Flight

Center, FLRC No. 76A-81. In that case. FLRC held that a flexitime

proposal was negotiable, but noted that "If certain support facilities 

were need by unit personnel, the proposal would not limit management's

ability 70 ossure that the 'Aork schedules of those personn.?! included

hoi.TS 3i;ch facilities v.a's ax^ailable."

As this is the first "negotiability" issue to be decided on 

It ?srits under LCR 2G26, it is appropriate to consider certain general 

principles. The concept that a matter-may be "non-negotiable" even 

though it concerns terms and conditions of employment is peculiar to 

bargaining In the public sector. In the private sector some matters may 

not be subjects of compulsory bargaining, but only because they are held 

not to constitute terms and conditions of enployment. Under the Executive 

Order governing federal employee labor-relations in the Executive Branch, 

and under the Library's Regulation 2026, however, certain otherwise 

bargainsble matters may be held "non-negotiable" If they affect "the 

methods, rr.eans and personnel by which.. .operations are to be conducted," 

or "the number, types, and grade of positions assigned to one organiza

tional unit, work project, or tour of duty."

The phrases just quoted on which the Library relies in this 

case are plainly capable of varied interpretation. Almost anything 

v/orth ba.*gaining about might be said to affect "methods, means and 

personnel." The proper construction of the terms depends in large part 

on an un:!erstandir.g cf the reason underlying the "non-negotiability" 

rule in the public sector, and also on the application of general 

principles of statutory interpretation.

Apparently, the underlying reason for the doctine of "non

negotiability" is the concern of the framers of^’the original Executive 
‘Order that bargaining not inpinge on matters governed by law or Civil

Service such a^-i±7Tse in the i-ederal Personnel f.an-igl .
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C o n e c t iv g  Gcpr,aining in the Federal Service> 44 G. 'f. Lav»

Rev. 3^?, 530-582. One may v/ell be inclined to wonder why, if a controlling 

statute or regulation is involved, it is necessary to add to their controlling 

e f f e c t y a further provision relating to'"non-negotiabilityPlainly g 

contract provision contrary to controlling law is a nullity, and, even if 

this were not so clear, a simpls statement to that effect in the Executive 

Order (or in Regulation 2026) would seem to suffice. The concept of de

claring a subject "non-negotiable'‘ should perhaps be nothing more than a 

means of obtaining an early ruling on whether a proposed clause, if agreed 

-to, would be contrary to controlling law or regulation-. Although the 

language of Regulation 2025 precludes so strict a construction as that just 

suggested, and gives seme greater scope to the concept of non-negotiability, 

it is certainly appropriate to apply the concept narrov/ly to effectuate its 

apparent purpose. This same approach is dictated by accepted principles of 

statutory construction. Plainly, Regulation 2026 is remedial in character, 

designed to grant rights to employees and to unions,in an effort to improve 

labor relations which became exacerbated under the Library's unilateral 

contrc". The coverage or sc:?e of such a regulation should therefore be 

broadly construed. See, e.g., McComb v. Super-A Fertilizer. 165 F.2d 

824, 826 {1st Cir. 1943), and cases there cited. Conversely, any exception 

to the scope of the bargaining obligation created by Regulation 2026 must 

be narrowly and strictly construed, and be granted only'to matters unmis

takably within the terms and spirit of the except^‘on. See A.H. Phillips Co.

V .  Walling, 324 U.S. 490, 493.

The foregoing observations apply with even greater force to the •
S

Library's program than to the Executive Order. A finding that a matter 

is "nar;-"able“ is far from a determination that the proposal will be 

agreed The Library's duty in such matters is to bargain in good 

fait- arc some cf the considerations which might have led the Library 

n&gotiatcrs to seek a ruling of non-negotiability may well be valid 

grounds for the Library to insist to impasse on its view. Finally, 

even if the matter went to impasse and the Library did not prevail 

unaer ine procedure set up for resolving inpasses (a possibility which, 

if it eventuated, would seem to be some evidence that the matter was 

properly held to be negotiable), the Librarian himself has the final 

power of review.
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In approaching issues of negotiability therefore, the Umpire 

starts with the premise that the Library bears a heavy burden of establishing 

that i jT.atter relevant to terras and conditions of employment is neverthe

less removed from the scope of bargaining. Of course, proposals which 

^.directly and explicitly go to the number of employees assigned to an 

. organizational unit, for example, will be held non-negotiable. V/here the 

J'non-negotiability" argument is strained, or where it is presented as a 

conceivable secondary or teriiary result o r a  union proposal, however, 

it will bs rejected. Also, zhe tactic of negotiating over a subject 

and then belatedly discoverning that it is "non-negotiable'* is not cal

culated to inspire either confidence in the labor organizations as to the 

good faith of the past negotiations, or confidence in reviewing authorities 

that the claim of non-negotiability is anything,»more than an expression 

that the proposal is unacceptable on its merits. In a program initially

flawed, at least in theory, by the retention of all final reviewing 

-^authority in the hands of top management, any abuse of tho doctrine of

"non-negotiability" would result in turning the Library's labor relations

prograr v.tc what Justice Jac';son colorfully described as "only a premise

to the ear to be broken to hope, a teasing illusion like a mL'nificent

bequest 1n a pauper's w i l l Edv/ards v. California, 314 U.S. 160 at 185,

concurring opinion.

Applying the foregoing principles to the facts of this case, it 

seems reasonably clear that the Unian's proposal would not directly deter-  ̂

mine "the methods, means, and personnel by which...operations are to be 

conducted" or require the Library to meet and confer over "the number, 

types, and grade of positions or employees assigned to an organizational 

unit," except in the sense that any flexitime proposAl anywhere in the 

Library night have such a consequence. The Library says that if it acceded 

to this ciemand, it would hire rsore supervisors. Perhaps it would, but the 

Union is not demanding that it do so. Such a demand would be non-negotiable. 

But cs the Union points out, it is far from inevitable that the Library 

v/ould hire additional supervisors, as it might be willing to let certain 

employees go unsupervisoed for a brief period, or it might be able to 

schedule the existing supervisory staff to accomplish the Library's 

purposes. All that is involved in the Union's proposal Is one-half hour



per day .-ore than the Libra-y has itself proposed. If the Library took

the position that a”!! flexitime demands were *'non-negotiable,“ there

might at least be logic and consistency, if not merit, in the position.

To negotiate over flexitime to the extent of granting,one hour in the

morning, and then to declare that the demand f«?r an additional half- 

 ̂hour in the evening invades the area of non-negotiability is to raise

serious cuestions as to the fides of the defense. Of course, the 

Library car. take the view that it negotiated over the morning flexitime 

al though rot required to do so, but such sv/allowing of a camel while 

s;:rain1r5 at a gnat would seem to go more to the mechanics of bargaining 

than tz  i t s  legitimate scope.

Both side rely on the FLRC decision in Marshall Space Flight 

Center, which issued in 1977. The d-ecision in that case held that the 

flexitir.e proposal was negotiable. The Library relies on certain quali

fying language in which FLRC observed "flexitime in general, or some 

facets thereof may not be appropriate in some work situations." FLRC 

also noted that the proposal in that case "would not. require the creation 

of additional shifts, the hiring or transfer of additional personnel..." 

and "v.ill not require managar:ant to increase the number and types of 

nonuni- support personnel" because "the proposal would not limit management's 

ability to^assure that the work schedules of [unit] personnel included hours 

when such [nonunit support] facilities were available."

The Umpire notes that Regulation 2026 requires him to follow 

decisions of FLRC, where appropriate, but says nothing about searching 

FLRC holcings for dicta. Alsc, when Regulation 2026 was promulgated in 

1975, there existed a body of FLRC decisions of which the Librarian was 

aware and to which he referred as binding, where appropriate. It is by 

no means clear that the Librarian, when he issued his Regulation, intended 

thereafter to have his program bound by as yet unissued rulings of which 

he was unaware and of which he therefore could not expressly approve or

disapprove. In any event, and quite apart from such questions, the
Umpire is satisfied that the Union proposal in this case would not -i

inevitc-cly impose on the Library the hiring of additional personnel.

The In''jr.'s basic proposal tc th« Library as advanced before, and

apprcvid by Arbitrator Seidcnberg, includes the following as Article

XXI, Section 4:
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The Library agrees to meet; confer and bargain with tho Guild/ 
Union on the subject of flexitime, on a departmental basis (which 
shall include the Office of the Librarian). For the purpose of 
this provision, "flexitime" is. defined as a work schedule under 
which staff members are permitted to vary their hours of work on 
a daily basis, subject to operating requirements and within 
general schedules of working hours and "core periods" during which 
all staff members are required to be at work.

Any agreements negotiated with the Guild/Union for the 
respective departments Involved will be subject to the 
following limitations and shall Include clauses which provide:

a. that the Library reserves the right to require an 
individual employee or group of employees to be assigned 
specific tours of duty outride the flexitime when such 
assignment is necessary to accomplish the organizational 
r.isslon;

b. that the Library reserves the right to require 
an ^ployee to perform work assigned or to require him/ 
her to appear for work when ordered to do so in order to 
accomplish its organizational mission. Such agreements 
nay identify and set out such employee or groups of 
eri’ployees..

At least seven calendar days prior to making a determination 
sat cut in a. above, the Library agrees to consult with the Guild/ 
Ln:cn, and to negotiate the impact.

Upon the exercise of either of the management rights set 
out above in a. ar.d b. the Guild/Union shall have the right to 
appeal such decisions only to the Umpire for his prompt decision.

Any and all agreements concerning flexitime in existence at 
the time of the effective date of this Agreement v/ilTcbecome a 
part of this Agreement and shall be appended thereto.

When the Union's proposal for a trial period of flexitime in 

this c^Sc is read in conjunction with t’-e general language of the proposed 

Acrermer.-:, it is reasonably clear that the Union's proposal cannot be 

read as exceeding the area of negotiability. As any doubts in this matter 

ir.ust be resolved in favor of giving the broadest possible scope to the 

bargcining obligation, the Library's finding of non-negotiability is set 

aside.

ORDER

The Library shall bargain with the Union In good faith over 

the Union proposal for flex1tirr,e in the Phctoduplicating Laboratory.

i;ash1r.g;:cn, D.C. ’ I y
i-!ay 17, 1978 ^ Frederick U. Reel

Umpire
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THE LIBRARY OF CONGRESS
WASHINGTON. D .C  20540

LIBBARY OF CONGRESS 
LABOR-MANAGEMENT PROGRAM

In the matter of

AFSCME, Local 2910
Negotiability of 

and scheduling and parking
space for Reader 

Library of Congress Services Department

DECISION OF THE UMPIRE

This matter is before the linpire pursxiant to a petition for 
review filed by AFSCME from a determination by the duly designated 
Library official that certain AFSCME proposals with respect to the 
Serial Division are non-negotiable. The basic facts are not In dispute.

In May 1976, the hours of service in the reading room were 
extended on Monday through Friday from a 5 p.m. closing to 9:30 p.m.
At that time one reference librarian volunteered for a regular 1 p.m. 
to 9:30 p.m. shift and was relieved of weekend duty. In April 1978 
the Acting Head of the Reference Section, Serial Division, proposed 
to change this arrangement by implementing a regular rotational assign
ment to evening and weekend duty among all nine reference librarians. 
AFSCME made a counter-proposal which provided in part as follows:

1. Qualified reference librarians shall be 
scheduled to work the evening tour as follows:

a. If there is a volunteer for evening 
duty, that volunteer normally shall be 
scheduled to work evenings. If two or 
more qiialified employees volunteer, the 
volunteer with the longest service in 
the division shall be scheduled to work 
evenings; the other volunteers shall 
substitute on a rotational basis for the 
senior volxmteer in the absence of the 
latter. The person scheduled to work 
evenings shall not be required to work 
weekends.

b. If no qualified reference librarian 
volunteers for evening duty, assignment 
to the evening tour shall be rotated 
among qualified reference librarians
in alphabetical order. One staff member 
shall also be scheduled to serve as 
backup for the evening tour on a weekly 
rotational basis, and shall be asked to 
work from 4:30-9:30 in the absence of 
the person regularly scheduled to work 
in the evening.

3. The Library agrees to provide a reserved parking 
space on Library premises beginning at 12:30 p.m. for 
the use of the person working the evening tour.
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The Library has declared that paragraph la. of the above proposal 
"is not negotiable as it is in contravention of Section 7.A.(2) of 
LCR 2026" and that paragraph 3 is not negotiable under Section 7.B.(1).

Turning first to the relatively minor issue of parking space 
the Library relies on the provision of LCR 2026 which makes collective 
agreements subject to "the regulation of appropriate authorities, in- 
cl\iding policies of appropriate authorities to which the Library is 
subject." The Library points out that under Section 7 of its parking 
regulations, LCR 1818-A.l, "Reserved parking spaces at the Main 
Building will be assigned to members of the staff performing night 
...duties from 5:00 to 9:30 p.m. Monday through Friday..." The 
parking regulation is somewhat ambiguous as it is unclear whether it 
is the employee’s duties which run through the stated hours or whether 
it is the space itself which is limited to those hours. Assuming that 
the Library correctly reads the regulation as limiting the time the 
space is available (thus putting the Union’s request for space starting 
at 12:30 outside the time permitted by the parking regulation), the 
Itopire is then confronted with AFSCME’s claim that its collective 
bargaining Agreement with the Library supersedes the Library’s parking 
regulation. The Agreement expressly states in Article XXXE, Section 3, 
that "To the extent that provisions of the Library of Congress Regu
lations are in conflict with this Agreement, the provisions of this 
Agreement shall govern." As the Agreement provides, Article XXVI, 
Section 4, for parking for employees performing night work (assuming 
availability after other considerations are met), AFSCME’s proposal 
in this case would seem to be negotiable. However, at the time of 
the determination of non-negotiability, the Agreement between AFSCME 
and the Library had just been signed and had not become formally 
effective. The Umpire will not assimie that the Library acted in bad 
faith, either in agreeing to Article XXXI of the Agreement or in its 
determination of non-negotiability.* In the Umpire’s view, with the 
effective date of the collective bargaining Agreement, the AFSCME 
proposal as to parking space became negotiable, and if now renewed, 
should be the subject of good faith bargaining.

♦At an earlier point in this Decision Cp.2), the Umpire expressed 
M s  belief that the Library was acting in good faith when it executed 
its agreement with AFSCME, The Umpire’s confidence in this respect was 
somewhat shaken when after preparing this Decision he received the 
unauthorized "reply brief*’ attached hereto as an Appendix. The semantic 
distinction the Library there seeks to draw between its conceded obli
gation to "consult" and its contested obligation to "confer" is unworthy 
of any eii5)loyer, let alone a. government institution. Apart from that, 
having entered into a contract one provision of which deals with the 
subject of parking space for night workers, the Library cannot be heard 
to say that an atteinpt to implement that provision is "non-negotiable." 
The mere fact that such a contention can be seriously advanced is 
simply further demonstration of the compelling need for construing 
the bargaining obligation Broadly and the "non-negotiability" exeniption 
narrowly if LCR 2026 is to be more than an empty facade. Does the 
Library really contend that the "public interest" in reserved manage
ment rights extends to the point of precluding negotiating over 
parking spaces? Such an invocation of the public interest can only 
call to mind Dr. Johnson’s celebrated aphorism on patriotism._____________

Bie major issue on this appeal is whether the Union's proposal 
for voluntary manning of the evening shift (essentially, a continuation 
of the system existing ever since evening service was rendered) is 
"negotiable" in the face of the Library’s proposal for a rotational 
system. In the light of the l&npire’s decision on "Negotiability of 
Flexitime," dated May 17, 1978, the result here is a f o r e g o n e  conclusion. 
Indeed, in the Umpire’s view, the instant case presents a far more 
extreme example of the lengths to which the Library is prepared to 
carry its views of non-negotiability. Even if the prior decision, 
now pending an appeal to the Librarian, should be reversed, the facts 
in the present case require a finding of negotiability. Because the 
Ifeipire’s prior decision has been the subject of some misconception 
or misrepresentation, and because the Library in the present case 
continues to press for a broad construction of "non—negotiability,
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the Umpire deems It desirable to restate at greater length the reasons 
for rejecting the Library's position.

To begin with, it is the height of irresponsibility to 
characterize the prior decision as creating "co-management of the 
Library, by the unions and management, in all of the major mana
gerial areas, hiring, firing, budget, technology of the work, 
mission of the organization, methods, means of operation, etc."
Each of the enumerated matters is confined to management by statute 
or controlling outside regulation. It is precisely because those 
significant areas are already removed from the scope of bargaining 
that the concept of "non-negotiability" must be confined within 
realistic limits. In articulating this method of construction, 
the Umpire relied on the long recognized and repeatedly applied 
principles that the coverage of remedial provisions should be broadly 
construed and that exemption therefrom should be narrowly construed.
The Library has apparently taken exception to that concept and applied 
to it the epithet of "legislating," presumably because similar words 
have not appeared in FLRC decisions. The doctrines of broad, coverage 

- ^ d  narrow exemptions are time-honored judicial tools of construction 
known to every judge and every lawyer engaged in that task, and are 
as binding on FLRC, the Library, the Librarian, and the Umpire, as on 
any other citizen or institution in the United States subject to the 
rule of law, as interpreted under our system by the Supreme Court.
It may be pertinent to note that these principles are as binding on 
the agencies that administer laws or regulations as they are on those 
to whom the law or regulation is directed. Thus, for example, under 
the original Fair Labor Standards Act of 1938, employees were allowed 
to recover in suits brought under that Act even though the government 
agency administering the statute thought they were not covered by it 
or exempt from its provisions. More recently, charging parties b ^ o r e  
the NLRB have had their rights vindicated in court (notably in the 

•^District of Columbia Circuit) even where the administrative agency 
has held lerroneously) that the statute it administered had not been 
violated. Xf the epithet "legislating" has any place in this discussion.
It must be applied to those who would ignore or alter the accepted 
judicial doctrines for construing coverage and exceptions.

That LCR 2026 is remedial in character can scarcely be
history of labor relations at the Library demonstrates 

that LCR 2026 was adopted to remedy what had become an intolerable 
condition in which employees,deprived of rights granted elsewhere in 
the federal sector, took matters into their own hands. So intense was 
the need for remedial action that UlR 2026 was promulgated and placed 
into effect during the time that the position of Librarian of Congress 
wa.s va.cant •

and history of LCR 2026 has confireed its remedial character.
S  s ^ L r ? n  monitoring of the Library's operations under it.
^ a l  contSr,^H® 2026. although intended to be reme-
which m i S t  inconsistency or flaw in that all questions

subject to Ultimate decision by a 
o S i s f d H i ^ e r ^ ^  Librarian. TTiis provision in a regulation
deperdenL h^®?!d Vxior state of total

of the machinei>- created by^U:r2026°"^tta^”'°*̂  disruption
from all bargaSine becLse occasion AFSCME withdrew
in dispute at a lower level be-fo expressed a view of a matter
was reLmed L l y ^ t L  tt^Libr!r?,; Bargaining
on the merits of iL u e  n o f  y e r S f o r f \ ? ' ® " o ! ?“"
CREA properly pointed out that the inteeritv'of^h^ “ later,
been threatened by a premature Tnli-n<r S entire program had
of negotiability. Again the situatifn L  ®®P“̂y Librarian on matters 

avowal and expunging®of t^e p r e m a t u r r ^ l l n f ^
are important not only because they d e m o n s t r a t e ^ h r r e S ®” 
program nearly foundered, but also becausrthev
of great vigilance in restraining the Library^s labor ^"'POMance
sentatives from acting as if LCR 2026 relations repre-
invoking "mamagerial prerogative" as if it were L

days before the Regulation. Finally, and highly pertinenl to the'pre^nt
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controversy, it must be remembered that the genesis of the "Seidenberg 
interest arbitration"—  the basis for the successful consummation of a 
labor agreement which is the ultimate purpose of LCR 2026 --was the action 
of the Library negotiators in issuing a whole broadside of "non-negotiability" 
positions after months of bargaining with AFSCNE and with CREA. It was 
the gross misuse of the doctrine of non-negotiability (a misuse since 
confirmed by the acceptance of Dr. Seidenberg's determinations) that led 
the Umpire to propose the Seidenberg proceeding as the sole method of 
accomplishing the purposes of LCR 2026.

In an effort to counter the judically accepted principles of 
broad coverage and narrow exemption, the Library has pointed out the 
differences between private and public sector bargaining. Of course, 
the principles of construction are applicable to all laws and regu
lations, not just those dealing with labor relations, and apply with 
equal force to government and private parties- However, the Library 
is quite correct in suggesting that there are fundamental differences 
in the areas of public and private collective bargaining. It scarcely 
requires argument to show that much that is bargainable in the private 
sector is not bargainable when government is the employee. To use the 
rubric "management rights" to describe the reserved area is hardly 
illuminating, but whatever phrase is employed, no one doubts that 
certain rights are reserved —  e.g., ’’hiring, firing, budget, technology 
of the work, mission of the organization, methods, means of operation" -- 
the veiy items which the Library seems to find equatable with flexitime! 
Curiously enough, in its brief to the Umpire in this case the Library 
relies on various authorities who have said that the reserved 
"management rights"in Government are those spelled out in the Order 
itself. It may therefore be appropriate to examine the precise language 
of the Order on which the Library here relies. In so doing, we must 
bear in mind that the ultimate issue is whether the Library must bargain 
over whether the evening shift in the Serial Division is to be manned 
under a rotating or a volunteer method of assignment.

Section 7 A (2) on which the Library relies provides:
The obligation to meet and confer does not include the 

following matters:
a. the mission of the Library of Congress;
b. the budget of the Library of Congress;
c. the organization of the Library of Congress;
d. the number of employees of the Library of Congress;
e. the number, types, and grade of positions or employees 

assigned to an organizational unit, work project, or tour of duty;
f. the methods, means, or technology of the plan or 

execution of such work;
g. the Library of Congress’ internal security policies.

’ None of the above exceptions to the bargaining obligations has 
any application in this case. The Umpire believes that not even the 
Library finds in the Union proposal anything remotely relating to mission, 
budget, organization, number of employees, or internal security. The 
Union’s proposal also would not alter the number, the type, or the 
grade of positions or employees assigned to the tour of duty. "The 
technology of the plan" or the "execution of such work" is having the 
service available to the public from S to 9:30 p.m. The "methods" or 
"means" consist of having an employee on duty. How that employee is 
selected from an agreed group, or who that employee is from among that 
group is certainly a matter of concern to the employees but in no way 
affects the "public interest" which as the Library concedes lies at the 
heart of its theory of management rights.

Finally, the Library relies on certain decisions of FLRC.
Under LCR 2026, decisions (not dicta) of FLRC are to be followed.
Whether such a requirement as to as yet unwritten decisions can be 
attacked as vague or indefinite, and whether it is a valid delegation 
by a member of the legislative branch of the Government to an exe
cutive agency not subject to his decision or control, it is binding 
on the Umpire. But the cases cited by the Library on this matter do not 
support its position. In Plum Island FLRC 71A-11, the agency elimi
nated a shift and established two new shifts. Such changes in tours
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of duty were held not bargainable. Obviously, if the Library were 
eliminating the night duty, or were establishing it for the first 
time, this would go to methods, means, execution, and other •’managerial 
rights” which the Library retains. In Veterans Administration, FLRC 
75A-13, not only did the decision sustain- the Union as to negotiability, 
but even the dicta on which the Library relies supports AFSCME here, 
for FLRC said it would require bargaining on the criteria for assignment, 
the very issue AFSCME seeks to raise.

In the prior negotiability case, the Library raised a thin 
color of a budgetary claim. Here it raises nothing but a rhetorical 
insistence on "management rights" as rooted in the "public interest".
One may well inquire "what rights" and "what interest". The public 
has an interest in having the place manned. Perhaps the Library 
believes that the system of selection it proposes is more effecient 
and hence also in the "public interest". Perhaps the Library 
believes that its "management rights" extend to determining the 
selection among equally available qualified employees. But this 
type of "public interest" and"management rights" lies at the heart of 
collective bargaining. Of course, the Library -- or any other government 
agency —  purports to act in the public interest whenever it acts.
But if every time the Library acts in a manner that involves employees 
it can argue "non-negotiability" because it is acting in the public 
interest, then it can raise that defence whenever it chooses to avoid 
bargaining on any subject. This is why "methods, means", etc. has 
to be read in context, with coverage broadly construed and the 
exemption narrow. This is why non-negotiable matters should be 
confined to areas in which law or regulation in the public interest 
prohibit employee intervention. Of course, the Library in the course 

of good faith bargaining can assert a"public interest" in efficiency 
as xt seeks, in bargaining, to achieve its end. But it cannot assert 
a blanket "public interest" to avoid bargaining.

All that is involved here is whether a particular evening 
service shall be manned by volunteers if available, or by rotation.
No question of budget, of qualifications, or of service to the public 
IS involved. A matter more purely "labor relations" and less involved 
with any reserved "management rights" could scarcely be conceived. The 
case^might have been invented to demonstrate the reductio ad absurdum 
of the Library’s theories of non-negotiability. If the Union

employees cannot bargain in this situation, then is not 
L ®  2026 "a promse to the ear to be broken to the hope, « teasing 
Illusion, like a m u n m c e n t  bequest in a pauper's will?" Quite a|art 
from any principle of construction, the language of Section 7A C2) 
has no application to this case.*

ORDER

Frederick Reel 
Un5>ire

September 5, 1978
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Dear Mr. Reel:

The Library wishes to clarify one point with regard to the 
negotiability of reserved parking spaces. As stated in the Union 
brief Article XXVI of the parties^ collective bargaining agreement 
(which was not in effect at the time of the parties negotiations 
in issue) regarding the assignment of reserved parking spaces 
expressly provides in section 2 that the Library will ''work with” 
the Union to establish an equitable system for assigning reserved 
parking spaces.

It is widely acknowledge that a bargaining obligation arises 
only through use of the terms "bargain" or "meet and confer". As the 
language in section 2 quoted above only obliges the Library to "work 
with" (i.e. consult) the Union regarding reserved parking spaces, it 
is clear that the Library therefore has no obligation to bargain with 
the Union on this issue.

Moreover Article XXVI section 4 providing that a reserved 
parking space shall be assigned upon request for each staff member 
who performs night duty is specifically subject to "availability of 
spaces" and allocation required by section 2, Since section 2 o n l y  
requires the Library to consult with the Union, it is clear that 
section 4 does not require the Library to bargain with the Union 
regarding reserved parking spaces.

William M. LamoroQiix 
Assistant Labor Relations Officer

Mr. Frederick U. Reel 
7202 Beechwood Road 
Alexandria, VA

cc: Mr. Williams

50-952 0 - 7 9 75



A . E ARLV DEV’E L O r^IK X T S

I ’ nion repi’esentation of Federal employees is hardly a lecent de
velopment. Federal unions trace their history to the early 1800 s. How
ever, it was not until the passage of the Lloyd-LaFollette Act m 1912[1] 
that union representation of Federal employees was recognized in law. 
That Act established Uie principles that postal employees have a right 
to join an organization of postal employees Avhich is not affiliated 
Avith any outside organization imposing a duty to engage or assist 
in a strike against the Government, and that the right of such em
ployees to petition Congress may not be interfered with or denied. 
By ̂ extension, it became the common law of Federal personnel prac
tice that any Government employee had the right to join or not to 
join any organization which did not assert the right to strike against 
or advocate the overthrow of the Government. By 1961, about 33 per
cent of all Federal emplo3>-ees (primarily postal employees) belonged 
to employee organizations.

Despite these developemnts, the Federal Government had little in 
the way of formal policy concerning the relationship between Fed
eral management and employee organizations. Lacking guidance, the 
various agencies of the Government proceeded on widely varying 
courses. Some had established extensive relations with labor organi
zations; most had done little; a number had done nothing. Circum
stances clearly called for a Government-wide policy which ac^owl- 
edged the legitimate role which labor organizations representing Fed
eral employees should have in the formulation and implementation 
of Federal personnel policies and practices.

;Note. Footnotes appear at the end|

1160

II. H isto r y
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B. THE FIRST EXECUTIVE ORDER

After his inauguration in 1961, President Kennedy appointed a 
Presidential Task Force of top level Government officials, with Sec
retary of Labor Arthur J. Goldberg, as Chairman, and Civil Service 
Commission Chairman John W. Macy, Jr., as Vice-Chairman, to re
view and advise him on employee-management relations in the Fed
eral service. In establishing tlie Task Force, the President declared 
his belief that the “participation of federal employees in the formu
lation and implementation of employee policies and procedures affect
ing them contributes to the eifective conduct of public business.” The 
Task Force, following extensive public hearings and the considera
tion of the views of all interested parties, submitted its report and 
recommendations to the President in November 1961 [2].

The Task Force concluded that labor organizations were capable 
of contributing to the more effective conduct of the public business 
by ensuring the positive participation of employees in the formulation 
and improvement of Federal personnel policies and practices. It be
lieved that despite the obvious similarities in many respects between 
conditions of public and private employment, the equally obvious 
dissimilarities are such that it would be neither desirable, nor possible, 
to fashion a Federal system of employee-management relations di
rectly modeled upon the system which had grown up in the private 
economy. However, it believed that certain of the ground rules which 
Congress had laid down for employee-management relations in the 
private sector should be carried over to the Federal service to ensure 
that the public interest and the interests of individual employees were 
protected. The Task Force emphasized that however desirous the 
management of an agency may be to respond to the wish of employees 
to negotiate collectively on matters of mutual interest, it remained 
true that many of the most important matters affecting Federal em
ployees were determined by Congress, and were not subject to un
fettered nfegotiation by officials of the executive branch. Finally, the 
Task Force expressed its conviction that there need be no conflict 
between its proposed system of employee-management relations and 
the Civil Service merit system, which remained the essential basis 
of personnel policy of the Federal Government.

Having acknowledged these fundamental principles, the Task Force 
made a number of significant proposals, among which were the 
following:

1. The Federal em/ployee’s right to Federal employees 
have the right to join bona fide employee oraianizations. This right 
encompasses the right to refrain from joining. \Vherever any consider
able number of employees have organized for the purpose of collec
tive dealing, the attitude of the Government should be that of an af
firmative willingness to enter such relations.

2. Forms of recognition.— B̂ona fide organizations of Federal em
ployees, which are free of restrictions or practices denying member
ship because of race, color, creed or national origin, which are free 
of all corrupt influences, and which do not assert the right to strike



or advocate the overthrow of the Government of the United States, 
should be recognized by Government agencies.

Organizations of Federal employees should be granted recognition 
essentially according to the extent to which they represent ej^loyees 
in a particular unit or activity of a Government agency. Ihis rec
ognition may be informal, formal, or exclusive.^

a. Informal recognition.—Informal recognition gives an organiza
tion the right to be heard on matters of interest to its members, but 
places an agency under no obligation to seek its views. Informal rec
ognition will be granted to any organization, regardless of what status 
may have been extended to any other organization.

h. Formal recognition.—^Formal recognition will be granted to any 
organization with 10 percent of the employees in a unit or activity 
of a Government agency, where no organization has been granted ex
clusive recognition. Formal recognition gives an organization the 
right to be consulted on matters of interest to its members.

G. Exclusive recognition.— Exclusive recognition will be granted to 
any organization chosen by a majority of the employees in an appro
priate unit. Exclusive recognition gives an organization the right 
to enter collective negotiations with management officials with the 
object of reaching an agreement applicable to all employees of the 
unit. Such agreements must not conflict with existing Federal laws 
or regulations, or with agency regulations, or with Government-wide 
personnel policies, or with the authority of the Congress over various 
personnel matters.

3. The scope of consultations and negotiations with, employee 
orgamzatiom.—Consultations or negotiations, according to the form 
of recognition granted, may concern matters in the area of working 
conditions and personnel policies, within the limits o f applicable 
Federal laws and regulations, and consistent with merit system 
principles.

Accordingly, as an employee organization has been granted formal 
or exclusive recognition, it may consult with or negotiate with manage
ment officials on matters of concern to employees.

•4* Procedures to he adopted in the event of impasses.— Împasses in 
negotiations between Government officials and employee organizations 
granted exclusive recognition should be solved by means other than 
arbitration. Methods for helping to bring about settlements should 

r agreed to on an agency-by-agency basis.
o. Forrn of agreements.—^Agreements between management officials 

ana employee organizations granted exclusive recognition should be
appropriate form,. Decisions reached by 

of consultation with employee organi- 
wrifint' formal recognition may also be communicated in
within^reasonable t S ^ u S t s .'''’'''̂ ^ Negotiations should be kept

for employee organizations.—

zations should take place V  official tim  ̂ A« o employee organi- 
negotiations with an employee organ izatiotyS d 'e^ dL i® ^ "''’® 
tion take place on employees’ time. No internal busing o f l n f S '
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ployee organization should be conducted on official time. I f  authorized 
by Congress, voluntary dues witliholding may be granted to an 
employee organization, provided the cost is paid for by the 
organization.

7. (jfrievances.—Employee organizations should have a recognized 
role in grievance systems. Advisory arbitration may be provided by 
agreement between an agency and an employee organization granted 
exclusive recog-nition.

8. Union membership.—The union shop and the closed shop are in
appropriate to the Fedei al service.

9. Technicdl services for the Federal em'ployee-managment relations 
frogram.—Technical services required to implement the proposals 
contained in the report, should be provided by the Civil Service Com
mission and the Department of Labor. Upon request, the Secretary 
of Labor shaU chwse a person or persons to make advisory determina
tions on appropriate units for exclusive recognition and to perform 
similar services. The Department of Labor and the Civil Service Com
mission jointly should prepare recommendations for standards of con
duct for employee organizations and a code of fair labor practices for 
the Federal service.

There recommendations were accepted and were promulgated in 
January 1962 as Executive Order 109Sk[3]

Pursuant to that Order, President Kennedy in 1963 prescribed 
Standards of Conduct for Emploj’̂ ee Organizations and a Code of 
Fair Labor Practices in the Federal Service. [4] Following a 1963 
Comptroller General ruling that existing statutes and a previously 
issued Executive order authorized Civil Service Commission to pro
mulgate regulations permitting employees to approve allotments 
from their pay for the purpose of paying their union dues, the Com
mission issued such regulations. [5]

A review of the experience attained under E .0 .10988 was begun by 
a Presidential Review Committee on Employee-Management Rela
tions in the Federal SerAdce in 1967-68. The Committee completed a 
draft report which proposed a number of changes in the program but 
no action was taken on the draft report before the change of admin
istrations in 1969. [6]

In 1969, the new President appointed an Interagency Study Com
mittee to review and evaluate the program under the direction of the 
Chairman of the Civil Service Commission. Serving with him were 
the Secretary of Labor, the Secretary of Defense, the Postmaster Gen
eral and the Director of the Bureau of the Budget.

The Study Committee considered, reexamined and, to a considerable 
extent, reaffirmed the findings and recommendations of the 1967-68 
Presidential Review Committee. [7] It reported to the President that 
the policies of the 1962 Order had brought about more democratic 
management of the workforce and better employee-management com
munication; that negotiation and consultation had produced im
provements in a number of personnel policies and working conditions; 
and that union representation of employees in exclusive bargaining 
units had expanded from 29 units covering 19,000 employees in 2 
agencies to 2.305 exclusive units covering 1.4 million employees in 
35 agencies (including the Post Office Department)—52 percent of



the total Federal workforce subject to. the Order. T h ^ ^ S l n t  that, with the great growth of Y?^o .̂J®P^®sentatiOT, sign 
changes were needed in prograni policies if the
tinue on a constructive course. The size and scope of labor mana e 
ment relations in 1969 produced conditions far different from those 
to which the policies of the 1962 Order were addressed. Thej recom
mended changes in the program to meet these different conditions. The 
proposals for change centered in six major areas. i i i

A  central authority to administer the program and make final 
decisions on policy questions and disputed matters.

Third-party processes for resolving disputes on unit and elec
tion questions, for investigation and resolution of-complaints un
der the “Standards of Conduct for Employee Organizations” and 
“Code of Fair Labor Practices,” and for assistance in resolving 
negotiation impasse problems and gT ievances.

Eevision in the previously authorized multiple forms of rec
ognition and improved criteria for appropriate units and con
sultation and negotiation rights.

Clarification and improvements in the status of supervisors.
An enlarged scope of negotiations and better rules for ensuring 

that management representatives do not arbitrarily or erroneously 
limit negotiations.

Union financial reporting and disclosure.
The Study Committee stated its belief that desirable change could 

be made in these areas without serious disruption to the then-existing 
Federal labor-management relations program. These changes would 
be built upon the foundation of experience gained by unions and 
agencies under Executive Order 10988 and were intended to remove 
many of the existing causes of agency and union dissatisfaction. The 
changes recommended were intended solely to correct deficiencies in 
the existing program; change was not proposed for change’s sake 
or in order to adopt some other model for Federal labor-management 
relations. Finally, the Study Committee noted that in proposing these 
adjustments, it had been mindful of the need to provide “>an equitable 
balance of rights and responsibilities among the parties directly at 
interest— t̂he employees, labor organizations, and agency manage
ment—and the need, above all, in public service to preserve the public 
interest as the paramount consideration.”

The recommendations of the Study Committee were accepted and 
were promulgated in October 1969 as Executive Order 11491. [8]

C. EXECUTIVE ORDER 11491

t h f j t S e W ? ^ ^ ’  ̂ became effective on January 1, 1970, setting 
uie stage for a new era in labor-management relations. While the new 
Order maintained the basic principles and obiectivp<̂  n-f mn-n

relations in the Federal service underlying Executive Order 
p988, a number of fundamental and far-reaching I
in the overall labor-management relations structure Amn ^̂ .̂de 
significant changes mad? in the six maj?r areas ? T !
prop^als of the Study Committee were the followine:

1. CenfrM authority to administer the 'program— t  t.

Relations Council.—In order to reduce pressures on labor^m^a^Tanâ ê
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ment relationships arising from the lack of authoritative central 
rulings and to strengthen parity between employee and agency rep
resentatives through third-party resolution of disputed matters, the 
Order established the Federal Labor Relations Council as the central 
authority to administer the program. Specifically, the Council was 
established to oversee the entire Federal service labor-management 
relations program; to make definitive interpretations and rulings on 
the provisions of the Order; to decide major policy issues; to enter
tain, at its discretion, appeals from decisions of the Assistant Secre
tary of Labor for Labor-Management Relations; to resolve appeals 
from negotiability decisions made by agency heads; to act upon 
exceptions to arbitration awards; and periodically to report to the 
President on the state of the program and to make recommendations 
for its improvement.

Tkkd-farty processes.—Several additional third-party processes 
were adopted to assist in the resolution of various labor-management 
disputes.

a. Assistant Secretary of Labor for Lahor-Management Relations.— 
The Assistant Secretary of Labor for Labor-Management Relations 
was empowered to decide questions pertaining to appropriate units 
for the purpose exclusive recognition and related issues; to super
vise and certify the results of elections to determine employee choice 
regarding exclusive representation; to determine, under criteria estab
lished by the Council, the eligibility of labor organizations for na
tional consultation rights with agencies: and to decide alleged unfair 
labor practice complaints and alleged violations of the standards of 
conduct for labor organizations. The farmers of the Order viewed 
the assignment of these responsibilities to the Assistant Secretary, 
with provision for a limited right of appeal to the Council, as a re
medy for several serious deficiencies in program arrangements caused 
by the lack of third-party processes. Impartial action by an official 
who was independent of the parties, and who was assigned this re
sponsibility by the President in these areas, was considered necessary 
for the fair and effective conduct of laboi’-management relations in the 
Federal service. "\̂ Tiere questions arise involving the Department of 
Labor, the Order provided that the Assistant Secretary’s responsi
bilities should be performed by a member of the Civil Service Com
mission, designated by the Chairman of the Commission.

&. Federal Mediatio'fi and Conciliation Service.—The success of 
l^ited experimental efforts by the Federal Mediation and Concilia
tion Service in providing mediation services to the Federal program 
in earlier years had demonstrated that its services should be expanded 
to include the same types of mediation assistance it offers in the pri
vate sector. Therefore, the Order authorized the Service to extend its 
services on a full and regular basis to parties in Federal program 
negotiations.

c. Federal Service Impasses Panel.—The Federal Service Impasses 
Panel was established as an agency within the Federal Labor Eela- 
tions Council to provide additional assistance in negotiations when 
earnest efforts, including direct negotiations and resort to the services 
of the Federal Mediation and Conciliation Services, liavo been un
availing in bringing the parties to full agreement. The Panel was
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authorized, in its discretion, to utilize the technique of factfinding 
with recommendations to fonn the basis for further negotiation and 
settlement by the parties, or to recommend other procedures for re
solution of the impasse, or to settle the impasse by appropriate action.

d. Grievance arlitration.— T̂he Order authorized the negotiation 
o f grievance procedure, including binding arbitration, for the resolu
tion of disputes between unions and agencies over the interpretation 
and application of agreements. It also authorized the negotiation of 
grievance procedures, including binding arbitration, for the resolution 
of employee grievances relating both to provisions of the agreements 
as well as to provisions of laws, regulations and agency policies, pro
vided these procedures were consistent with requirements established 
by the Civil Service Commission. The framers of the Order noted 
that labor organizations understandably objected to an agency’s uni
lateral right to reject an advisory arbitration award, as was possible 
under Executive Order 10988, and determined that arbitration awards 
should be accepted by the parties with a limited right to have excep
tions to such awards considered by the Council.

3. Recognition and ap-profriate unit criteria.—The Order simplified 
the recognition accorded labor organizations by agencies to two 
forms—exclusive recognition and national rights. Formal and infor
mal recognition and national consultation rights. Formal and informal 
recognition were abolished. Agencies were required to accord exclusive 
recognition to labor organizations selected, in secret ballot elections 
by a majority of employees voting in appropriate units. In addition, 
“effective dealings” and “efficiency of agency operations” were added 
as criteria to the existing “community of interest” criterion for the 
determination of whether a unit of employees was appropriate for 
the purpose of exclusive recognition. In recognition of the strong and 
steady surge in the organization of Federal employees and the dy- 
naraics of changed conditions in the program, these revisions had as 
their objectives reducing the extent of unit fragmentation, eliminatiag 
the overlapping of lalwr organizations in their relationships with
X cies, and promoting more stable and effective labor-management 

ions.
Agencies were required to accord national consultation rights to 

labor organizations, qualifying under criteria established by the Coun
cil, as the representative oi a substantial number of employees of the 
agency.

Pursuant to the instructions in the Report accompanying the Order, 
the Council, in February 1971, after considering the views of agencies 
and labor organizations, developed and issued eligibility criteria for 
the granting of national consultation rights. The criteria required 
that national consultation rights be accorded at the agency level or 
the level of an agencys primary national subdivision (defined as a 
first level organizational segment which has functions national in 
scope that are implemented in field activities) to a labor organiza
tion which so requests and which holds exclusive recognition for 
either a minimum of 10 percent or at least 5,000 of the employees 
involved.

4. Status of swjpewwtw.—Experience imder E .0 .10988 had raised 
serious qu^tions about the status of supervisors in the labor-manage
ment relations program and their status was clarified in E.O. 11491.
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In order to insure that supervisors would become fully integrated into 
management and, further, to insure that they would not in any way 
compromise the free choice by subordinate employees in the sel^tion 
of their bargaining representatives, the new Order prohibited the re
cognition of bargaining units which included management officials or 
supervisors (with minor exceptions concerning the continued exist- 
ance of certain separate supervisory units) and prohibited supepi- 
sors from representing or participating in the management of a union. 
The Order also adopted a definition of “supervisor” similar to that 
found in the private sector. •

6. Negotiation of agreements.—Several significant changes were 
made concerning the negotiation of agreements:

а. Scope of 'negotiations.—The language defining the scope of nego
tiations was clarified expressly to permit negotiations on such matters 
as the assignment of employees to particular shifts, the assignment of 
overtime and the appropriate arrangements for employees adver^ly 
affected by the impact of realignment of workforces or technological 
change.

h. Negotiability dispute procedures.—Special procedures were es
tablished to resolve negotiability dispiites. The Council was authorized 
to decide whether a proposal advanced in connection with negotiations 
is contrary to statute, regulations of appropriate authority outside the 
agency or the Order. The Council was also authorized to resolve dis
putes as to whether an agency’s regulation, relied upon by that agency 
as a basis for a determination that a bargaining proposal is nonnegoti- 
able, is itself contrary to statute, regulations of appropriate authority 
outside the agency or the Order.

c.. Approval of agreements.—The requirement that a negotiated 
agreement must be approved by the agency head or his designated rep
resentative Avas retained. However, in order to prevent “ second-guess
ing” on substantive issues, the scope of such review was limited to the 
agreement’s conformity with laws, existing published agency policies 
and regulations, and regulations of appropriate authorities outside 
the agency.

d. Olfieial time.—The Order provided that employees who represent 
a recoj^ized labor organization shall not be on official time when ne
gotiating an agreement with agency management, reflecting the belief 
that an employee who negotiates an agreement on behalf of a labor 
organization is working for that organization.

б. Unfair labor praxitices and standnrds of conduct for labor organi
zations.—-The previously established Code of Fair Labor Practices 
and Standards of Conduct for Labor Organizations were, with several 
significant changes, incorporated into the new Order. As to the changes 
in the Code of Fair Labor Practices, the obligations to consult, confer 
and negotiate which previously applied only to management were ex
tended to labor organizations. In addition, the Order was changed to 
clarify the provision relating to proscribed strikes and picketing.

As to the changes in the Standards of Conduct for Labor Organiza
tions, the Order required labor organizations having or seeking recosr- 
nition to file financial and other reports, to provide for bonding of offi
cials and organization employees, and to comply with trusteeship and 
election standards under regulations promulgated by the Assistant 
Secretary.
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D. THE POSTAL REORGANIZATION ACT OP 1970

As a result of tiie Postal Eeorganization Act of 1970, labor-manage- 
■ment relations in the United States Postal Service became generally 
subject to the provisions of the National Labor Eelations Act.[9] 
■Consequently, postal employees were no longer subject to the provi
sions of the Order.

E. 1971 AMENDMENTS TO THE ORDER

The Federal Labor Relations Council initiated a general review and 
assessment of operations under E.O. 11491 after 1 year, in accord
ance Avith a directive by the President at the time the Order was 
signed. The Council held public hearings in October 1970, where sev
eral mmebers of Congress, top union officials, and key Government offi
cials testified or submitted written remarks pertaining to experience 
under the Order and suggested improvements.

Following the hearings, the Council carefully considered the testi
mony elicited and conducted an intensive study of experience under 
the Order. Several issues emerged, and after due consideration, the 
Council concluded that revision of the Order was necessary. [10] The 
Council recommended certain changes to the President which he 
adopted in Executive Order 11616,[11] thereby amending Executive 
Order 11491. These amendments to the Order were signed on August 
26.1971, and became effective on November 24,1971.

The major changes made by these amendments were in the areas of 
grievance procedures and arbitration; unfair labor practice proce
dures ; official time; and dues withholding. In addition, the phrase “as
serts the right to strike” was deleted from the prohibitions contained 
in the Order’s definition of “ labor organization.”  More specifically, the 
major changes were as follows:

1. Orieva^e 'procedures and ar'bitration.—As a result of this first 
 ̂ V t.he Council concluded that employees were faced

1«W  choices in seeking relief, the role of the exclusive
or£n.TiWn̂ trt diminished and distorted by permitting a rival
t S n d  grievant in disputes 6ver the interpreta-
resentativi  ̂ agreement negotiated by the exclusive rep-

a S t i  ’ negotiation for a ^ i e s  and labor
faults the Ordpr limited. In order to remedy those
m SlriiSllde a '̂hat the negotiated agr^-
procedure available '^hich would be the exclusive
the negotiated grievance pfocedurp^^ Provide that the scope of 
grievances over the interDretal f̂on ̂ . arbitration be restricted to 
The provision permittino- the Tivil application of the agreement, 
r^uirements for t?^establish

Ti suDiect only to thp negouatcu
the C^der itself. By limiting the sconp contained within
procedure to grievances over the intemretofJ negotiated grievance 
S w w  the Council believed thatSe application of the

arrangements would be red̂ fn̂ S anomalies in 
matters not covered in the agreement c c S ld fc * * ' <^«evances over

presented under any
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procedure available for that purpose but not under the ne ĵotiated 
procedure, and matters for which statutory appeal procedures existed 
Avere excluded, as previously, from processing under the negotiated 
procedure. Consistent with the scope and coa orage of the negotiated 
grievance procedure, arbitration inider such procedures was limited 
to interpreta.tion and application of the agi'oement, and the Ord(*r 
was amended to provide that arbitration could be invoked only by the
agency or exclusive re 
negotiated grievance 
reduce the overlap anc'

:>resentativc. By thus delineating the scope of 
Drocedures, those ro\isions w('ro intended to 
duplication of rights and remedies rooted in 

the confusing intennixture of individual employee rights established 
' by law and regulation with the collective rights of employees estab

lished by negotiated agreements.
. '■' In order to provide for the resolution of disagreements that might 

arise between the parties to a negotiated agreement over whether a 
\ grievance is subject to the negotiated grievance procedure or whether 

tt grievance under the procedure is subject to arbitration, the Assistant 
 ̂ Secretary of Labor for Labor-^Ianagement Relations was authorized 

' ; to resolve such questions of grievability and arbitrability.
Unfair labor practice '[procedures.—So as to ensure the develop- 

:■« ment of a single body of unfair labor practice precedents and a single, 
..c uniform procedure for processing and resolving such complaints, the 

revised Order provided that the processing of unfair labor practice 
* complaints be placed within the exclusive jurisdiction of the Assist- 

fint Secretary and the Coxmcil. Further, the amended Order elimi
nated the requirement that when the issue in certain unfair labor prac
tice complaints was subject to a gi'ievance procedure, that procedure 
would be the exclusive procedure for resolving the complaint. Instead, 
the aggrieved party was given the option of seeking redress under the 
pievance procedure or the unfair labor practice procedure. However, 
issues wMch can properly be raised under an appeals procedure may 
not be raised under the unfair labor practice complaint procedure.

During the 1971 general review, the Council received a proposal 
that a special procedure for expedited processing of alleged violations 
of section 19(b)(4) of the Order be established. The Council con
cluded that such an expedited procedure would be desirable. Following 
discussion and coordination with the Assistant Secretary, he revised 
his regulations to establish such a procedure.

S. OifiGial time^— T̂he prohibition on the use of official time by em
ployes acting as uj îon representatives in negotiations with agency 
management was raodifipd to permit the parties to agree to a reasonable 
Amount of official tijn  ̂ for employees representing the union in nego
tiations. The ajnended Order permitted the parties to agree to arrange
ments that the agency will authorize official time for up to 40 hours or 
Bp to one-half of the time spent in negotiations during regular work
ing hours for a reasonable number of employees, normally not to ex
ceed the number of management representatives. The absolute prohi
bition on official time w'as eliminated in order to avoid delay in 
negotiations and undue hardship on employees who represent the 
union, but the amount of official time was expressly limited so as to 
maintain a reasoij;aJbl# policy with respect to union self-support and 
au incentive to econoptiica.1 and businesslike bargaining practices.



L  Dues withholding.— requirement that the costs of dues with
holding be recovered from labor organizations was eliminated to make 
such s^vice charges negotiable.

p. THE FOREIGN SERVICE AMENDMENT

In consideration of the unique conditions of Foreign Service em
ployment, the Secretary of State requested that Foreign Service 
employees be excluded from coverage under E .0 .11491. The President 
agreed to the exclusion on the condition that a separate employee- 
management relations program be established for the Foreign Service 
that met the approval of the Federal Labor Relations Council, The 
Foreign Service agencies working closely with the employee organiza
tions representing Foreign Service employees subsequently submitted 
to the Council a proposed Executive order which the Council recom
mended for adoption. On December 17, 1971, the President signed 
Executive Order 11636 [12], exempting the Foreign Service from 
the coverage of E.O. 11491 as amended, and establishing a separate 
program for such personnel.

G. 1975 AMENDMENTS TO THE ORDER

The Federal labor-management relations program continued to 
evolve and develop to the extent that, in 1973, approximately 1,100,000 
nonpostal employees, about half of the white-collar and nearly all of 
the eligible blue-collar Federal employees, or 56 percent of the non
postal Federal workforce, were included in exclusive bargaining units. 
As of June 1974, negotiations were underway which were expected to 
raise from 86 to 94 percent the number of employees in exclusive units 
covered by agreements. Analysis of agreements indicated a considera
ble increase in the substantive content of their provisions; Federal 
employers and labor organizations were negotiating agreements within 
third-party intervention; and where third-party assistance was re
quired in negotiation disputes, it resulted in informal settlements in 
most cases. Additionally, the machinery for resolution of disputes in 
such areas as representation, negotiability, grievances, arbitration, 
and unfair labor practices was established and operating smoothly and 
effectively. However, mindful of the continuous need to consider 
%vhether further adjustments in the Order were required so as to im
prove the program, the Council initiated a general review of the pro
gram in September 1973 in which it utilized procedures to ensure 
mcreased participation by interested parties. The Chairman of the 
Coimcil, Robert E. Hampton, announced these procedures in a speech 
M Washington, D.C., before the Federal Bar Association National 
Oonterence on Labor Relations in the Federal Service.
TTio+f  ̂ step, the Council invited all concerned to propose subject 
of review. The Council received a substantial number
ciatioT employee organizations, private asso-
careful examination nf agencies, and individuals. After

M -is s s s s iS S S ii
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at which representatives of selected agencies and labor organizations 
gave further testimony on their views. Many of the witnesses submit
ted additional written statements following the hearings to supple
ment their previous written and oral testimony.

Following the hearings, the Council intensively reviewed and anal
yzed the material it had received and, based on its findings, recom
mended changes in the Order. [13]

The President adopted the Council’s recommendations and issued 
Executive Order 11838, [14] further amending Executive Order 11491, 
on February 6, 1976. These amendments became effective on May 7, 
1975. Amendments or clarifications were made in several key areas, 
including: the impact of agency policies and regulations on the scop(> 
of negotiations; grievance and arbitration procedures; consolidation 
of existing bargaining units; supervisors; guards; approval of agree
ments; the resolution of negotiability disputes arising in unfair labor 
practice proceedings; the (^ligation to negotiate; and the investiga
tion of unfair labor practice complaints.

1. Impact of agency 'policies and regulations on the scope of negotia-
The 1975 amendments substantially enlarged the scope of 

negotiations. Previously, the scope of negotiations on personnel 
)olicies and practices and matters affecting working conditions had 
)een limited by any internal agency regulation issued above the bar
gaining level, regardless of the degree of necessity for such regulation 
The Council determined that meaningful negotiations on personnel 
)olicies and practices and matters affecting working conditions had 
)een uimecessarily constricted in a significant number of instances by 
ligher level agency regulations not critical to effective agency manage
ment or the public interest. While the Council reaffirmed the conclu
sion of the 1969 Ihtera,gency Study Committee that agency regulatory 
authority must be retained, modifications in the role of internal agency 
regulations as a bar to negotiations were adopted, consistent with 
essential agency requirements, to implement, the purposes of the 
evolving and dynamic Federal labor-management relations program. 
E.0.11838 limited the effect of internal agency regulations governing 
personnel policies and practices and matters affecting working condi
tions on the scope of negotiations. It provided that only regulations 
issued at agency headquarters or primary national subdivision levels 
and for which a compelling need exists, under criteria developed by 
the Council, may bar negotiations on a conflicting proposal submitted 
at the local levei. As a result, internal agency regulations issued below 
the agency headquarters and primary national subdivision levels no 
longer serve as bars to negotiations. Further, as to those internal 
agency regulations issued at the agency headquarters or primary na
tional subdivision levels, only those which meet the “compelling need 
standard serve to bar negotiation on a conflicting proposal. However, 
even if a regulation does not meet the level of issuance or conipellmg 
need requirements, it nevertheless remains completely' operative as a 
viable agency regulation, if  otherwise valid, and continues to apply in 
a given exclusive bargaining unit except to the extent that the local 
agreement contains different provisions. ™ • j

2. Grievance and, arbitration procedwres.— T̂he Council reexainined 
the question of the nature and scope of negotiated grievance procedures



1172

in the Federal service and concluded that the coverage and scoj
the negotiated grievance procedure should be determined by the per̂
themselves, so long as it does not otherwise conflict with statute <M 
Order, and so long as it does not cover matters subject to stat«»onswU 
appeal procedures. This change was intended to give unions and 
cies greater flexibility at the negotiating table to fashion negotivetoi®? 
grievance procedures suitable to their particular needs. Whil^oi®*'^ Cjjjtion 
change eliminated the requirement that the scope of the ne^otji pntation 
grievance procedure be lintited to grievances over the interpretaimP*®®, gonsuli 
and application of the agreement, parties may voluntarily do scBitiô i ana . 
the other hand, the change also permits them to include grievancesars had p 
agency regulations within the discretion of agency management ^
pertaining to personnel policies and practices and matters affecti®®°?  ̂
working conditions, whether or not the regulations and policies g
contained in the agreement, provided the grievances are not over li.lhi/iTd'S. ^  
ters otherwise excluded from negotiation by the Order or subjectsfcr .̂?'’i 
statutory appeal procedures. Thus, with this change, the parties ely vesei 
agree to make their negotiated grievance procedure the exclusive pc rep 
cedure for resolving some or all employee grievances, thereby replaci*!4e separate \ 
the agency grievance procedure to the extent agreed upon by fetation i n ®  
parties. (lixed units rccog

The Order was also amended to ensure the development of a sinfK®tationpO“CJ 
body of precedent in decisions relating to the coverage of statutory afttforming tneir ( 
peal procedures by requiring that questions of whether a g r i e v a n c e  i e s  by Federal ei 
over a matter subject to statutory appeal procedures be resolved by tlicipated. 
Assistant Secretary. Where disagreements on questions of whether!. Approval of ooi 
grievance is subject to the negotiated grievance procedure or whetĥ toval procê  ^  
a grievance is subject to arbitration do not involve the applicabilitreview of negoii: 
of statutory appeal procedures, they may, by agreement of the partiftoiableefiectont 
be submitted to arbitration, or, absent such affreement, may be referrented vemeM act 
to the Assistant Secretary^for decision. ” " istktaknk ?

S. Consolidation of existing hargaining units.—The 1975 amenqpiove ot disapp
ments sought to facilitate the consolidation of existing bargainim dateofitsexe
units, thereby reducing the extent of unit fragmentation that had ctiiency to approv
veloped over the 12 years of labor-management relations under Execilivs would resnll
tive orders. Such consolidation would permit parties to arrive at ne^fat to the con
agreements broader in coverage and scope than the agreements whickbsequently be i
covered smaller, fragmented units. The amended Order now permitspmopriateau!]));
an agency and a labor organization to agree bilaterally to consolidatemcnforceaWf.
witiiout an election, those bargaining units represented by the l&hoilTkmohifm-
organization within the agency. Affected employees are to be 0ye\\vtkepmdw
notice of a proposed bilateral consolidation, with the right to petition iytyforejolrp.
the Assistant Secretary to hold an election on the issue of the proposed rnnsnh/lafinTi A ________  ̂ i “uiiuuaiiuwr
mitted to the AssistW Secretary to determine wliether it ^^^forms 
to the appropriate unit criteria contained in the Order, m e re  there "
IS no bilateral agreement on the proposed consolidation, either party

election on the consoli-

^ consolidation of existing units is to be sub-

dation issue. Election. certification.\nd‘agreemenrbar^^ 
to the consolidation of existing units. These procedures appJv nnTwn 
situations where there is no question concerning the representa^n 
desires of employees who woTikl be included within the 
consolidation. posea

Tlve 0



*«»at»onsibilitv PIoSrpvpr T  1 important part of supervisory
insufficient* to #.rtrw ’̂ k exercise of this function

®«?oi j-efore thfi Orrl  ̂ pereon as a supervisor under the Order.
delete t̂he criterion of employee 

1 the definifin  ̂  ̂ ® determinant of supervisory status 
pW im D lem pr,?«ff4  supervisor.” The Council also concluded that 
losoation systems for intramanagement comniu-
Qceslirs liflH I? supervisors and associations of super-

tlie stage where they should be dealt with outside 
T- ^̂ ' "̂ ĉil recognized that the Civil Service

i» «  thrniiCTli j  provide guidance in this area to agen-
% l the Federal Personnel Manual.

^  amended Order eliminated the requirements that
tLiiTf j  separate from units of other employees and that
ircn established units of guards be represented by labor organiza- 
eons which represent guards exclusively. The Council determined 
Hat the separate representation policy for guards encouraged frag- 
jtentation m units and rivalries among labor organizations. Further, 

 ̂mixed units recognized prior to the establisliment of the separate 
s^pres^tation policy, giiards had demonstrated no conflicts of interest 

V their duties and, so long as the existing prohibition on 
m kes by Federal employees is continued, such conflicts need not be 
f'nticipated.

6. ApprovaJ of agreements.—Council analysis of data on the agency 
>proval process for negotiated agreements indicated that delays in 
le review of negotiated agreements by agency authorities had an un- 
vorable effect on the labor-management relations program and war-

tented remedial action. The Order was revised to provide that action 
aiust be taken by an agency head or his designated representative to 
ipprove or disapprove a negotiated agreement within 45 days from 
ihe date of its execution by the parties. Specifically, the failure of an 
‘feency to approA-e or disapprove a negotiated agreement within 45 
lays would result in the agreement going into effect automatically, 
ubject to the condition that should a particular agreement provision 
ubsequently be found violative of law, the Order, or regulation of 
'ppropriate authority outside the agency, it would be deemed void and 
inenforceable.

7. The resolufion of negotiability disputes ainsing in unfair labor 
wactice proceedings.—The Assistant Secretary was assigned express 
authority to resolve those negotiability issues which arise in the con- 
pxt of unfair labor practice proceedings resulting from unilateral 
hanges in established personnel policies and practices and matters 
iffecting working conditions, with the right to have such negotiability 
leterminations reviewed on appeal by the Council. The Council, dur- 
ng the general review, had determined that unnecessary additional 
iteps in the adiudicatory process would be required if such negotia- 
)ility issues were brought to the Council for initial adjudication and 
hat the purposes of the Order would be better served, on balance, by 
permitting the Assistant Secretary to resolve such issues in the first
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personnel policies and practices and matters affecting working condi ^
tions is no less critical to their well-being and the efficient admimstra
tion of Government than their participation during the relatively bne; fsk I ̂
period of formal contract negotiations. However, the Council deter r,v'
mined that no amendment of the Order was necessary since there i?:;;
an obligation under existing provisions of the Order for an agency tcajv. ,^
provide the exclusive bargaining representative with adequate
and an opportunity to negotiate prior to changing estabhshed person  ̂ ■ .
nel policies and practices and matters affecting working conditionŝ Seiati®'- - 
during the term of an existing agreement, unless the issues thus râ Ciifti) ^
are controlled by existing contractual commitments or unless a cl^i ___
and unmistakable waiver is present. The Council explained this exist-iiSMjrf^ ;̂;:  ̂
ing obligation in the Report and Recommendations accompanymg
1975 amendments. i.- i. i, j  j  if *In addition, the Council cleared up the confusion which haa aevei 
oped over the apparent interchangeable use of the terms consult,'|ĵ il,in(){Majl -Ŵ 
“meet and confer,” and “negotiate” with respect to relationships 
tween agencies and labor organizations in the Order. The CounciM^^^^^--
affirmed that: .v  .•

The parties to exclusive recognition have an obligation 
“negotiate” rather than to “consult” on negotiable issues unlesnReWimswftê eW 
they mutually have agreed to limit this obligation in any 

“Consultation” is required only as it pertains to the duty 
by agencies to labor organizations which have been accorded na 
tional consultation rights under the Order; and  ̂ io. Mai late

The term “meet and confer,” as used in the Order, is intendef' f̂® -̂ !̂!^ '̂' T; 
to be construed as a synonym for “negotiate.” _

9. Investigation of unfair labor 'practice comflaints.— În the Repor]  ̂3C.Pi63i(C((ip.:- 
and Recommendations accompanying the 1975 amendments, the Coun ft Federal Labor Mfi( 
cil recommended that the Assistant Secretary modify his procedurefl 2̂8(l_9?5). 
to permit members of his staff to conduct independent investigation^̂_̂j™'̂ ĵ ŷ ™Pŷ  
of imfair labor practice cases as he deems necessary in order to deteryf̂ fOiimî  
mine whether there is a reasonable basis for the issuance of complaintsjs, 4rFed.Ileg.l80' 
Such an independent investigation will facilitate the informal resolu
tion of unfair labor practice issues and where such informal 
tion is not possible, will facilitate the adjudicatory process because 
parties will have an investigatory file which has been developed inde-iiicj.R. umpm 
pendently by a professional investigator. isC,p,r.

|_See, respecft̂ e\j. j
H. TENNESSEE VALLEY AUTHORITT AMENDMENT "«;and5 C.F.^

At the request of the Tennessee Valley Authority and the labor orga
nizations representing the employees of the TVA, the President fur
ther amended the Order by excluding the Tennessee Valley Authority 
from its coverage. This amendment was accomplished by the issuance 
of Executive Order 11901 on January 30, 1976. [15] It was issued to 
maintain the stability of the unique, bilaterally developed TVA labor- 
management relations program which was suited to the Dai+iViilar 
needs of TVA, TVA employees and the labor o r g S i S i f i  JemS 
sentmg t ^ e  employees, and which predated, by better than two dec- 
ades, the Federal labor-management relations program established by
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Statement by the President
The Task Force on Employee-Management Relations in the Federal Service 
which I appointed last June has submitted a report recommending a construc
tive, forward-looking program of employee-managemeot relations within the 
Federal establishment keyed to current needs. The Task Force has done an 
excellent job in a difficult and complicated field.

While preserving the public interest as the paramount consideration in the 
administration of employee-management relations in the Federal Service and 
reuining appropriate management responsibilities, the Task Force report rec
ognizes the right of Federal employees and employee organizations to par
ticipate in developing improved personnel policies and working conditions. 
In recommending that employee organizations be consulted and that under 
specified conditions agreements with such organizations may be entered into, 
the Task Force has urged a proper course of action that should result in increased 
governmental efficiency as well as improved relations with Federal employees.

The report clearly recognizes that Federal employees do not have the right 
to strike, that both the union shop and the closed shop are inappropriate to 
the Federal Government, that where salaries and other conditions of employ
ment are fixed by the Congress these matters are not subject to negotiation, 
and that all agreements must be consistent with merit system principles.

Additional recommendations of the Task Force call for regularizing arbitration 
procedures in handling individual employee grievances; extending to non- 
veterans appeal rights already held by veterans; requesting legblation to 
authorize voluntary withholding of employee organization dues by the 
Federal Government, at the expense of the organization; and appointment by 
the Secretary of Labor, when necessary, of panels of expert arbitrators to make 
advisory recommendations as to what constitutes appropriate units for nego
tiating purposes and to supervise elections by employees.

The Task Force reached its conclusions after holding puUic hearings in cities 
throughout the country, and after consulting the heads of Federal departments 
and agencies. Its recommendations will provide an effective system for develop
ing improved employee-management rdations. As an employer of more 
than 2,300,000 civilian employees, the Federal Government has long had an 
obligation to undertake the reappraisal which has now been made so well 
by the Task Force.

I have directed that an Executive order giving effect to the Task Force rec
ommendations be prepared for issuance by the end of the year.

T h e  W htte H ouse 
D ecem ber  5, 1961
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OFFICIAL BUSINESS

November 30,1961
Dear Mr. President:

In accordance with the instructions of your memorandum of June 22, 1961, I 
am transmitting herewith the report of the President’s Task Force on Employee- 
Management Relations in the Federal Servi^.

The principal recommendation which we wish to make to you may be seen 
from the title of our report: “A Policy for Employee-Management Cooperation 
in the Federal Service/*

At the present time, the Federal Government has no Presidential policy on 
employee-management relations, or at least no policy beyond the barest acknowl
edgement that such relations ought to exist. Lacking guidance, the various 
agencies of the Government have proceeded on widely varying courses. Some 
have established extensive relations with employee organizations; most have 
done little; a number have done nothing. The Task Force is firmly of the 
opinion that in large areas of the Government we are yet to take advantage of 
this means of enlisting the creative energies of Government workers in the 
formulation and implementation of policies that shape the conditions of their 
work.

This situation has attracted increasing interest from the Congress, from 
Federal officials, from scholars in the field of public administration, and from 
public spirited groups such as the National Civil Service Lieague. The Task Force 
has received much assistance from these sources in our study of existing 
practices within the Government, and in our consideration of policies for the 
future. As was to be ^pected, we enjoyed the full cooperation of the many 
employee organizations, but we would like to remark upon the mature and 
reasoned quality of that cooperation. The employee organizations of the Federal 
Government are not strangers in our midst. Some of the largest date back to 
the 19th Century. Altogether they have enlisted some 33% of Federal em
ployees; for decades they have maintained themselves as nationwide, stable, 
responsible organizations.

The Task Force believes the time has come to establish a governmentwide 
Presidential policy which acknowledges the legitimate role which these or
ganizations should have in the formulation and implementation of Federal 
personnel policies and practices.

We believe, further, that the proposals which we are recommending, if adopted 
on a governmentwide basis, would constitute an historic development in Federal 
personnel policy. At the same time we would emphasize the fact that it was 
not necessary for us to seek far or wide to come up with our recommendations. 
Witli but minor exceptions, everything which we propose as a governmentwide 
policy for the future is at this moment the existing, established policy of one 
Federal agency or another. We have fashioned a program of our own ma
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terials, choosing that which has already been tested and has proved its worth 
within the Federal Government 

In proposing a govemmentwide policy on employee-management relations, we 
are not proposing the establishment of uniform govemmentwide practices. The 
great variations among the many agencies of the Government require that each 
be enabled to devise its own particular practices, in cooperation with its own 
employees. Our object is to lay down the general policies which should guide 
such efforts. Our proiwsals, then, are as follows:
A. The Federal Employee's Right to Organize,

Federal employees have the right to join bona fide employee organizations. 
This right encompasses the right to refrain from joining. Wherever any 
considerable number of employees have organized for the purpose of col
lective dealing, the attitude of the Government should be that o f an 
affirmative willingness to enter such relations.

B. Forms of Recognition.
Bona fide organizations of Federal employees, which are free of restric

tions or practices denying membership because o f race, color, creed or 
national origin, which are free of all corrupt influences, and do not assert 
the right to strike or advocate the overthrow of the Government o f the 
United States should be recognized by Government agencies.

Organizations of Federal employees should be granted recognition es
sentially according to the extent to which they represent employees in a 
particular unit or activity of a Government agency. This recognition 
may be informal, formal, or exclusive.

1. Informal Recognition
Informal recognition gives an organization the right to be heard on 

matters of interest to its members, but places an agency under no ob
ligation to seek its views. Informal recognition will be granted to any 
organization, regardless of what status may have been extended to any 
other organization.
2. Formal Recognition

Formal recognition will be granted to any organization with 10% of 
the employees in a unit or activity of a government agency, where no 
organization has been granted exclusive recognition. Formal recogni
tion gives an organization the right to be consulted on matters of 
interest to its members.
3. Exclusive Recognition

Exclusive recognition will be granted to any organization chosen by a 
majority of the employees in an appropriate unit. Exclusive recogni
tion gives an organization the right to enter collective negotiations with 
management officials with the object of reaching an agreement applicable 
to all employees of the unit. Such agreements must not conflict with 
existing Federal laws or regulations, or with agency regulations, or 
with govemmentwide personnel policies, or with the authority of the 
congress over various personnel matters.

C. Veterans Organizations,
The recognition of employee organizations should not affect the special 

relationship of veterans organizations with Government agencies.
D. Religious and Social Organizations,

The recognition of employee organizations should not preclude limited 
dealings with employee groups formed for religious or social purposes.
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E. The Bcope of jOonsultations and Negotiations with Employee Organizations,
Consullatibns or negotiations, according to the form of recognition 

granted, ma  ̂concern matters in the area of working conditions and person
nel policies, Iwithin the limits of applicable Federal laws and regulations, and 
consistent With merit system principles.

Accordingly, as an employee organization has been granted formal or 
exclusive recognition, it may consult with or negotiate with management 
officials on matters of concern to employees.

F. Procedures to he Adopted in the Event of Impasses,
Impasses in negotiations between Government officials and employee or

ganizations granted exclusive recognition should be solved by other means 
than arbitration. Methods for helping to bring about settlements should be 
devised and agreed to on an agency by agency basis.

G. Form of Agreements,
Agreements between management officials and employee organizations 

granted exclusive recognition should be reduced to writing in an appropriate 
form. Decisions reached by management officials as a result of consultation 
with employee organizations granted formal recognition may also be com
municated in writing to the organization concerned. Negotiations should be 
kept within reasonable time limits.

H. Services That May he Provided for Employee Organizations.
Bulletin boards should be made available to employee organizations. 

Officially approved or requested consultations with employee organizations 
should take place on official time. An agency may require that negotiations 
with an employee organization granted exclusive recognition take place on 
employees’ time. No internal employee organization business should be 
conducted on official time. If authorized by Congress, voluntary dues with
holding may be granted to an employee organization, provided the cost is 
paid for by the organization.

I. Grievances,
Employee organizations should have a recognized role in grievance sys

tems. Advisory arbitration may be provided by agreement between an 
agency and an employee organization granted exclusive recognition.

J. Appeals,
A more uniform system of appeals of adverse actions should be es

tablished by Grovemment agencies. Veterans and non veterans should have 
identical rights to appeal adverse actions to the Civil Service Commission.

K. Union Membership,
The union shop and the closed shop are inappropriate to the Federal 

service.
L. Technical Services for the Federal Employee~Management Relations Program,

Technical services required to implement the proposals contained in this 
report should be provided by the Civil Service Commission and the Depart
ment of Labor. Upon request, the Secretary of Labor shall choose a person or 
persons to make advisory determinations on appropriate units for exclusive 
recognition and to perform similar services. The Department of Labor and 
the Civil Service Commission jointly should prepare recommendations for 
standards of conduct for employee organizations and a code of fair labor 
practices for the Federal service.
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In conclusion, I would like to note that it is the opinion of the Task Force that 
all of the measures proposed by ns may be accomplished by Executive Order, 
with the exception of the provision for the withholding of employee organization 
dues which will require authorization by the Congress.

Respectfully,

ARTHUR J. GOLDBERG
Chairman
Secretary of Labor

Th

Thi
Pos

John W. Macy, Jr.
Vice Chairman
Chairm4in, U.S. Civil Service Commission

David B. Bell
Director, Bureau of the Budget

Robert F. McNamara 
Secretary of Defense

J. Edward Day 
Postmaster General

Theodore C. Sorensen
Special Counsel to the President
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MrJ
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THE WHITE HOUSE
Following is the text of a Memorandum from the President addressed 

to heads of departments and agencies on the subject of Employee- 
Management Relations in the Federal Service, June 22,1961

The right of all employees of the federal govermnent to join and participate 
in the activities of employee organizations, and to seek to improve working 
conditions and the resolution of grievances should be recognized by management 
officials at all levels in all departments and agencies. The participation of fed
eral employees in the formulation and implementation of employee policies and 
procedures affecting them contributes to the effective conduct of public business. 
I believe this participation should include consultation by responsible officials 
with representatives of employees and federal employee organizations.

In view of existing policy relating to equal employment opportunity, manage
ment officials will maintain relationships only with those employee organizations 
which are free of restrictions or practices denying membership because of race, 
color, religion, or national origin. Further, such officials shall refrain from 
consultation or relationships with organizations which assert the right to strike 
against or advocate the overthrow of the government of the United States.

Further steps should be explored fully and promptly. We need to improve 
practices which will assure the rights and obligations of employees, employee 
organizations and the Executive Branch in pursuing the objective of effective 
labor-management cooperation in the public service. I know this is not a 
simple task. The diversity of federal programs, the variety of occupations and 
skills represented in federal employment, the different organizational patterns 
of federal departments and agencies, and the special obligations of public service 
complicate the task of formulating government-wide policy guidance. Never
theless, this important subject requires prompt attention by the Executive 
Branch. With that objective in mind, I am designating a special task force 
to review and advise me on employee-management relations in the federal service, 
composed of the following officials:

The Secretary of Defense
The Postmaster General
The Secretary of Labor
The Director of the Bureau of the Budget
The Chairman of the Civil Service Commission
The Special Counsel to the President

The Secretary of Labor will serve as Chairman of this task force. This study 
will cover the broad range of issues relating to federal employee-management re
lations, including but not limited to definition of appropriate employee organiza
tions, standards for recognition of such organizations, matters upon which 
employee organizations may be appropriately consulted, and the participation 
of employees and employee representatives in grievances and appeals. In the 
course of this study employees and employee organization representatives, 
department and agency officials, consultants in labor-management relations, and 
interested groups and citizens shall be given an opportunity to present their views 
for the consideration of the task force. In view of the need for decisions on this 
Important issue at a reasonably early date, I am asking the task force to report 
their findings and recommendations to me not later than November 30, 1961.

All department and agency heads and their staffs are directed to cooperate 
fully with the task force in the accomplishment of this study.
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I
Background

In his memorandum of July 22, 1961, establishing a special Task 
Force on Employee-Management Relations in the Federal Service, the 
President declared his belief that “The participation of Federal em
ployees in the formulation and implementation of employee policies 
and, procedures affecting them contributes to the effective conduct of 
the public business.” This has been the frame of reference in which 
the Task Force has carried out its assignment of formulating govem- 
mentwide policy recommendations.

There are many interests involved in the development of policy pro
posals on employee-management relations in the Federal Government, 
not least, of course, those of the employee organizations and of the em
ployees themselves. Nonetheless, the essential interest is that of the 
public. The primary question with regard to any aspect of the subject, 
therefore, is whether it will contribute to the effective conduct of the 
public business.

The public interest in responsible, stable trade unions in the private 
sphere of the economy has long been recognized. For a quarter cen
tury, since the enactment of the National Labor Kelations Act in 1935, 
it has been the public policy of the United States Govenunent to en
courage workers in private industry to organize and bargain collec
tively. During this period trade unions have been established as the 
recognized representatives of employees in most of the nation’s large 
industrial concerns, Labor-management relations in these industries 
have reached a high level of complexity and sophistication, and have 
extended to a wide range of subject matter.

Despite the many differences between public and private employ
ment, there has been a corresponding and somewhat similar develop
ment of employee organizations within the Federal Government. The 
Task Force studies indicate that some 33% of all Federal employees, 
altogether some 762,000 persons, including 489,224 in the Post Office 
Department, belong to employee organizations.* This matches al
most precisely the national proportion of organized workers in non- 
agricultural establishments exclxisive of Federal employment, which

•This figure excludes foreign nationals, the C.I.A., and some small
agencies that did not report to the Task Force.
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was 32.4% in 1960. It is a proportion half again as great as that of the 
total labor force in which 23.3% of the workers are organized.

This is hardly a recent development. Organizations of craftsmen 
have been active in Naval installations since the early 1800’s. The 
largest union composed entirely of Federal Government employees, 
the National Association of Letter Carriers with some 160,000 mem
bers, was organized in the late nineteenth century and was one of 
the first affiliates of the American Federation of Labor. Ahnost one 
half million postal employees belong to unions, most of which have 
been maintained for many years, frequently in the face of pronounced 
hostility. Postal workers are by no means, however, the only heavily 
organized group within the Federal service. Contrary to the widely 
held impression, only 41% of Federal employees are in the classified 
service, and only part of these are white-collar workers. A majorily 
o f Federal employees are either postal employees or blue-collar 
workers. Most of the latter work in industrial establishments much 
like those in the private economy, and are paid according to rates 
prevailing in nearby private industry. Union membership is common 
among these blue-collar workers.

Despite these developments, the Federal Government has little in 
the way of formal policy to guide collective dealings between Federal 
management and employee organizations. The one important statute 
dealing with the subject, the Lloyd-Lafollette Act of 1912, is half a 
century old and essentially negative in content. It simply declares 
that membership in an organization of postal employees which is not 
affiliated with any outside organization imposing a duty to engage 
or assist in a strike against the Government is not grounds for reduc
tion in rank or removal, and that the right to petition Congress may 
not be denied or interfered with. By extension, it has become the 
conamon law of Federal personnel practice that any government 
employee has the right to join or not to join any organization which 
does not assert the right to strike against or advocate the overthrow of 
the Government.

Since 1961 the Federal Personnel Manual has contained passages 
which encourage government officials to solicit and consider the views 
of employees in the formulation of personnel policy, but it is only 
since 1968 that this policy has been interpreted to apply to employee 
organizations as well as to employees generally.

Of the fifty‘Seven departments and agencies whose personnel prac
tices were studied by the Task Force, it appears that a relatively hrg® 
number, twenty-two, do not have any stated labor relations policies 
whatever. Most of these, however, are smaller agencies. Eleven 
agencies have the barest minimiiTn of policy, providing simply that 
employees have the right to join, or not to join, legitimate employee 
organizations.
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Twenty-one of the departments and agencies have, patterned their 
employee relations policies on a guide prepared in 1952 by the Federal 
Personnel Council, an advisory group of Federal personnel officers. 
In general, these policies establish the right of employees to belong 
to legal employee organizations; express management’s desire to en
courage discussion with employee organizations; lay down certain 
criteria as to matters which may be discussed; state standards of 
conduct for the organizations; and specify the services, such as the 
use of bulletin boards, which may be provided to organizations. 
While no premium should attach to detail as such, it may be noted 
that the Department of Interior is alone among the departments of 
Government in providing a comprehensive code of labor relations 
procedures.

It should not be thought that the absence of an affirmative, govern- 
mentwide policy on employee organizations has completely thwarted 
the development of employee-management relations, anymore than 
it has inhibited membership in employee organizations. In both 
matters, the experience within the Federal Government has followed 
generally the pattern of private employment.

Within the Government, membership is larger among craftsmen 
and other blue collar workers; smaller among white collar workers. 
Government corporations and Federal enterprises such as the Ten
nessee Valley Authority have heavy trade union membership; many 
of the other agencies of the government, such as the Atomic Energy 
Commission, appear to have no employee organization members what
ever. Among the cabinet departments, membership ranges from that 
of the Post Office in which 84% of the 582,427 employees are union 
members, to the Department of State which reported to the Task 
Force that a careful search had uncovered a total of eleven members
of employee organizations.

The more similar a government activity is to that of a private 
activity in which workers are normally organized, the more often it 
will be found that the government workers are also organized and 
that relations with management officials approach the pattern of such 
relations in private enterprise. Thus, in the Tennessee Valley Author
ity and various units of the Department of Interior, relationships that 
are close to full scale collective bargaining between trade unions and 
management officials have been going on for years, to the complete 
satisfaction of all the parties concerned. Certain of these relations 
have developed under special statutes, others, such as those m the 
Bureau of Reclamation of the Department of Interior, have developed 
naturally, on the basis of mutual interest and desire.

The existence of systems such as those to be found in parts of the 
Interior Department make it clear that the absence of a government- 
wide policy on employee-management relations has not positively pre



vented the development of such relations, but there can be no question. ■ 
that it has been inhibiting. For the most part employee organizations- ;>*' 
in the Federal service have received but limited recognition, for 
limited purposes. Their role in the development of personnel policies 
has been peripheral at best. The Task Force is strongly of the opinion ^  
that employee organizations are capable of contributing more to the ̂  
effective conduct of the public business than has heretofore been the 
case. ‘
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II
General Considerations

Over the past decade there has been increasing inteifst in the ques
tion of employee-management relations in the Federal service. As far 
back as 1949, the Commission on Organization of the Executive 
Branch of the Government, the Hoover Commission, proposed that tlie 
heads of departments and agencies sliould be required to provide for 
the positive participation of employees in the formulation and im
provement of the Federal personnel policies and practices. In 1955, 
the American Bar Association’s committee on labor relations issued 
a report much to the same effect:

A goTemment which imposes upon other employers certain obligations in 
dealing with their employees may not In good faith refuse to deal with its own 
public servants on a reasonably similar favorable basis, modified, of coarse, to 
meet the exigencies of the public service. It should set the example for Industry 
by being perhaps more considerate than the law requires of private enterprise.

More recentiy, the National Civil Service League, the outstanding 
impartial dtizen organization in the field of public personnel, com
pleted an extended study “Employee Organizations in Government” 
which strongly endorsed the further development of employee-man- 
agement relations along these lines. Members of Congress have been 
particularly interested in this problem; a number have sponsored 
legisktion to endow employee organizations with specific rights to 
participate in decisions affecting their members.

In the public hearings which the Task Force has held in Wash
ington and ^  other cities throughout the Nation, the view was 
repeatedly presented that the time is past due for the Federal Govern
ment to come forth vdth a positive and comprehensive policy in this 
field. This view was by no means limited to representatives o em 
ployee organizations. A  clergyman representing one of the Na ion s 
leading churches had this to say:

The very least that the Federal Government can 
time is to encourage its employees to exercise '^icies^take the iiiitiative
insist that responsible administrators o f 1  „nions of G o v e r n m e n t
in developing a system of labor relations to speak for
employees would not only be permitted, but wou 
and to represent tbelr constituents more effectively.
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Eepresentatives of employee organizations, while differing on many 
of the specific policies which they proposed for adoption, wei'e united 
in their view that the Federal Government has yet much to do if it is 
to meet its responsibilities in this field. The Task Force heard re
peated testimony from representatives of employee organizations that 
the absence of a positive policy of support for employee-management 
relations has been interpreted by many government officials as an 
excuse for hostile and obstructionist attitudes. Eepresentatives of 
employee organizations were similarly united in their view that even 
where the heads of Government agencies have demonstrated an unmis
takable wish to encourage coopei'ative relations, this view has fre
quently not made its way down to the operating leA'els of the agency.

Subsequent to its public hearings, the Task Force invited all of 
the dei)artments and agencies of the Government to submit recommen
dations for a govemmentwide policy in the field of employee-manage
ment relations. Here again a considerable range of policies were 
proposed for adoption, but there was much general support for the 
proposition that it would be profitable to adopt a govemmentwide 
policy to guide agencies in devising systems most suited to their 
special needs.

The absence of Px'esidential policy at this late date is an unnecessary 
situation; in many ways it is an anomalous one. For a quarter century 
it has been the public policy of the GoA’ernment to encourage em
ployees in private enterprise to organize and deal collectively; yet the 
Government continues to have almost notliing to say concerning the 
role of organizations of its own employees. During this period a 
growing number of municipal and state employees have formed 
organizations for collective bargaining purposes. Cities such as New 
York, Philadelphia, and Cincinnati have entered into extensive col
lective bargaining relationships with employee organizations. The 
experience of these cities, along with similar developments that have 
taken place in many state governments, and in parts of the Federal 
Government itself has shown that responsible employee organizations 
can ̂ ntribute substantially to the efficiency and effectiveness of public 
services.

The Task Force wishes most emphatically to endorse the President's 
view that the public interest calls for a strengthening of employee- 
management relations within the Federal Government. A  continuous 
history, going back three quarters of a century, has established beyond 
any reasonable doubt that certain categories of Federal employees very 
much want to participate in the formulation and implementation of 
^ n n e l  policies and have established large and stable organizations 
for this speci«c purpose. Tliis is not a challenge to be met so much as 
an opportunity to be embraced.
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Despite the obvious similarities in many respects between the con
ditions of public and private employment, the Task Force feels that 
the equally obvious dissimilarities are such that it would be neither 
desirable, nor possible, to fashion a Federal system of employee- 
management relations directly upon the system which has grown up 
in the private economy. Nor is it necessary. The needs of the present 
can be fully met by adopting elsewhere in the Government the best 
features of employee-management systems which have been operating 
successfully for many years in some areas loithin the Federal structure. 
It is sufficient for the Government's purposes merely to extend the 
operation of the best existing Government practices.

The Task Force feels, however, that certain of the ground rules 
■which Congress has laid down for employee-management relations in 
the private economy should be carried over to the Federal Government 
in order to ensure that the public interest and the interests of individual 
employees are protected.

It is clear, for example, that there are many areas in the Federal 
Government in which civil servants have shown little or no inclination 
to join employee organizations or to enter into collective relationships 
with management officials. This makes it most important to recognize 
that the right of Federal employees to organize and deal collectively 
with management officials is matched by the right to refrain from any 
or all of such activities. There should be no compulsion in either 
direction. It is equally important to carry over the policy laid down 
by Congress that in the private sphere employers may not “dominate 
or interfere with the formation or administration of any labor organi
zation or contribute financial or other support to it. . . Within the 
Federal Government employee organizations must be free to carry on 
legitimate organizing activity, but they should not expect the Govern
ment to be anything but completely impartial in this activity if genuine 
and bona fide relations are to be maintained. After employees have 
organized and clearly manifested their wish to deal collectively with 
government management, the attitude of the government should, of 
course, be one of affirmative willingness to enter such relations.

If employee organizations are to be given a more significant role 
within the Federal Government, they must expect to assume greater 
responsibilities. Further consideration must be given to the question 
of extending to organizations of public employees the standards of 
conduct which have been established for trade unions in the private 
sphere. An example would be the reporting and disclosure of financial 
transactions and administrative practices now required of labor organi
zations in the private sector.

50-952 0 79 77
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It should also be expected tiiat the development of employee- 
management relations in the Federal Service trill have the effect of 
making the role of government management clearer and better defined. 
The Task Force welcomes this prospect. One of the principal needs 
of the Federal service today is the development of a more emphatic 
concept of management responsibility on the part of government 
officials who have functions similar to those o f managers in the private 
sphere. In particular such managers must be diligent to avoid any 
conflict of interest between their responsibility as managers and their 
role as members of employee organizations to which they may belong. 
A  minimal requirement is that no management official and no personnel 
officer should hold office in an employee organization.

It must also be emphasized that however desirous an agency may 
be to respond to the wish of employees to negotiate collectively on 
matters of mutual interest, it remains true that many of the most 
important matters affecting Federal employees are determined by 
Congress, and are not subject to unfettered negotiation by officials of 
the Executive Branch. The benefits to be obtained for employees by 
employee organizations, while real and substantial, are limited. No 
valid purpose will be served by exaggerating them. It should be 
emphasized, however, that the established employee organizations 
within the Federal Government have recognized this limitation, and 
have shown their willingness to work within it, just as they have will
ingly accepted limitations on their own activities, such as the pro
hibition of the right to strike.

The Task Force wishes, finally, to note its conviction that there need 
be no conflict between the system of employee-management relations 
proposed in this report and the Civil Service merit system, which is 
and should remain the essential basis of the persoimel policy of the 
Federal Government.

The principle of entrance into the career service on the basis of open 
competition, selection on merit and fitness, and advancement on the 
same basis, together with the full range of principles and practices 
that make up the Civil Service system govern the essential character 
of each individual’s employment. Collective dealing cannot vary

^  principles. It must operate with their framework.
The Cm l Service system has provided an excellent and, indeed, 

i n ^ ^ ^ b l e  method of fleeting government employees and reward- 
a achievements. However, it has not, on the whole, provided
L  f  employees acting in concert may promote the
collective mterests of civil servants. In this light it is ckar that the 
syst^s are both mutuaUy compatible, and in fact complement each
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While Government policy in support of the CivU Service system 
has been established for many decades, there has been no equally 
affirmative policy in support of organized employee-management 
relations. With this need in mind, the Task Force wishes to recom
mend a body of general principles, as well as a number of specific 
practices in this area which it feels will make an important contribu
tion toward the effective conduct of the public business. While these 
should be regarded as governmentwide standards, the Task Force 
recognizes that investigatory and intelligence units present special 
problems in this field. The same standards cannot always be applied 
to these organizations as to others in the Government.

, --,r . -
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III
Recommendations

A. The Federal Employee's Right to Organise.
Federal employees have the right to join hona fd e  employee 

orgamsations. This right encompasses the right to refrain 
from  joining. W herever any considerable numher o f employees 
have organized fo r  the purpose o f collective dealing, the atti- 
tvde o f the Government should he that o f an affirmative willing
ness to enter such relations.

There must be no interference with tlie right of Federal employees 
to join bona fide employee organizations. The right to join encom
passes, as well, the right not to join. Supervisors and management 
officials in the Federal service should exercise great care to ensure 
that they do not infringe this basic policy of the Federal Government.

Responsible, active employee organizations contribute to the efficient 
and harmonious performance of government functions. Experience 
within the Federal Government and on other levels of government 
in the United States has abundantly demonstrated this fact. 
Wherever anj’ considerable number of employees at their own initiative 
manifest their desire to establish formal dealings with management 
officials, there should be no question of the willingness of the agency 
to enter such relations.
B. Forms of Recognition.

Bona fd e organizations o f Federal employees, which are 
free o f restrictions or practices denying membership because 
o f race, color, creed or national origin, which are free o f all 
corrupt influences, and do not assert the right to strike or 
advocate the overthroxc o f the Government o f the United States 
should be recognized by Government agencies.

Organizations o f Federal employees should be granted recog
nition essentwlly according to the extent to which they represent 
employees in a particvlar unit or activity o f a Government 
agency. This reeogniti4>n may be informal, formal, or exclusive.

1. Informal Recognition

Infonmxl recognition gives an organization the riaht to be 
heard on matters o f interest to Us members, but places an
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agency under no obligation to seek its views. Informal recog
nition will he granted to any organization^ regardless o f what 
status may have heen extended to any other organization.

iS. Formal Becognition

Formal recognition will he granted to any organization with 
10% o f the employees in a unit or a/itivity o f a government 
agency^ where no organization Jias heen granted exclusive recog
nition. Formal recognition gives an organization the right to 
he consulted on matters o f interest to its members.

3. Exclusive Recognition

Exclusive recognition will he granted to any organization 
chosen hy a majority o f the employees in an afproprite unit. 
Exclusive recognition gives an organization the right to enter 
collective negotiations with management officials with the object 
o f reaching an agreement applicable to dll employees o f the unit. 
Such agreements must not conflict with existing Federal laws or 
regulations^ or with agency regulations^ or with government- 
wide personnel policies^ or with the authority o f the Congress 
over various personnel matters.

The public nature of Government business imposes upon Govern
ment officials certain obligations towards employees and other citizens 
which do not necessarily apply to the managers of a private enterprise. 
Government officials must at all times be prepared to hear the views 
of any Government employee and any organization o f Government 
employees.

It has been the policy of the Federal Government to solicit and 
consider the views of Federal employees in the formulation and 
adjustment of personnel policy. Recently, this policy has been ex
tended to include employee organizations. In general, these relations 
have proceeded on an informal and essentially permissive basis. 
However, in those departments and agencies in which a large pro
portion of the employees have banded together for the purpose of 
collective dealing, they have quite frequently succeeded in estab
lishing a fruitful relationship. Where only a small proportion of 
employees have organized, relations with management have tended 
on the whole to be irregular and insubstantial.

There is little reason to expect any marked change in .the wide 
variation in the extent of employee organization membership among 
the various departments and agencies. For that reason, relations 
between management officials and employee organizations in many 
departments and agencies may be expected to continue on the present 
essential^ informal basis. However, in the interest of establishing
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more stable and significant relations in those departments and agen
cies where significant numbers of employees have organized or do 
so in the future, the Task Force considers it desirable to provide for 
more formal types of recognition.

As a general proposition, recognition should, under the conditions 
specified below, be granted to any trade union, association, council, 
federation, brotherhood, or society having as a primary purpose the 
improvement of working conditions among Federal employees; and 
any craft, trade or industrial union whose membership may include 
both Federal employees and employees of private organizations.

In order to be recognized by a Federal department or agency, an 
employee organization must be free of any restrictions or practices 
denying membership because of race, color, creed or national origin. 
It must not assert the right to strike against, or advocate the over
throw of the Government of the United States. It must be free of 
all corrupt influences and from the undermining efforts of com
munist agents and all others who are opposed to the basic principles 
of our democracy.

The Task Force proposes that three types of recognition be ex
tended to employee organizations, essentially according to the pro
portion of organization members among employees at a particular 
government activity. Any form of recognition may be withdrawn 
upon the determination by appropriate means at periodic intervals 
that the employee organization no longer meets the requisite criteria.

I. Informal Recognition

Any organization of Federal employees, regardless of what status 
may have been extended to any other organization, shall be accorded 
informal recognition. This is simply an extension of the right of 
any Government employee to be heard. No appropriate group of 
Government employees should be denied access to management officials 
to present their view on matters of concern to their members. How
ever, management officials are not obligated to seek the views of such 
an organization. There is also, obviously, a limit to the amoimt of 
tmie management officials may give such organizations.

2. Formal Recognition
an employee organization in a Government activity has 

achieved and mamtamed a sizable membership, it is desiraMe thS 
management officials should grant it formal recognition. For 
pose, an organization may reasonably be required to have ? !
10% of the employees of the nnit or activity concerned 1  
With this policy,^each agency should be free to establish it  ̂
cedures and to define the units within which membership will 
ured. As a general rule, formal recognition should apply ^
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Crete Government activity, such as a post office or a navy yard. An 
organization of craftsmen would be expected to have as members at 
least 10% of all the members of its craft employed in its unit. An 
organization seeking overall representation for the various skills and 
occupations in a single unit must have as members at least 10% of all 
employees in those areas, skills, and occupations.

An organization requesting formal recognition should be required 
tx) submit to its agency a roster of its officers and representatives, a copy 
of its constitution and by-laws, and a statement of objectives.

In granting formal recognition to an employee organization, agency 
officials will by that act undertake to consult with such organization 
from time to time on the formulation and implementation of all per
sonnel policies that are of concern to its membership. An organiza
tion which has been granted formal recognition should be enabled from 
time to time to raise matters for discussion with management, and 
should be permitted at all times to present views in writing. It is to 
be expected that management officials will pay careful attention to such 
proposals.

More than one organization may be granted formal recognition 
within the same activity, and the existence of a formally recognized 
organization in no way precludes the continuation of informal recogni
tion for smaller organizations.

Formal recognition at the national level may be granted by the 
head of an agency to those organizations which, in the opinion of the 
agency head, have a sufficient number of locals or total membership 
within the agency. As in the case of formal recognition at the local 
level, formal national recognition would not preclude dealing at the 
national level with any other lawful organization on matters of pecul
iar interest to it, whether or not such organization has received formal 
recognition.

3. Exclusive Recognition
In a small number of activities of the Federal Government the prac

tice of exclusive recognition has already been adopted. Under this 
^stem, if an employee organization is chosen by the majority of the 
employees in an appropriate unit it becomes the ovily formal rec
ognized representative for the imit. In its dealings with management 
officials it is considered to speak for oM of the employees of the unit, a 
responsibility which it must, of course, meet.

It should be emphasized that exclusive recognition in the form pro
posed by the Task Force would not prevent any individual employee 
from bringing matters of personal concern to the attention of manage
ment officials, nor, for example, from choosing his own representative 
in a grievance action. Similarly, under a system of exclusive reco^i- 
tion other organizations of limited membership continue to receive 
informal r6cognition, and may from time to time merely present their
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views to management. However, only one voice may speak for all the 
employees in the appropriate unit, and management may negotiate 
and reach agreement only with it. Representatives of the organiza
tion with exclusive recognition normally have the right to be present 
at any discussion of personnel policy matters between management
and other employees or employee representatives.

The essence of exclusive recognition is that it makes it possible for 
management officials and employee representatives by the prcwess of 
collective negotiations to reach agreements on personnel policies and 
practices. An agreement with an organization having exclusive rec
ognition applies to all of the employees in the unit. An agreement 
must be approved by the head of the agency, or an official designated 
by him.
> Wherever exclusive recognition is now practiced in the Federal Grov- 
emment it has proved successful, and the Federal officials concerned 
have vmanimously recommended its adoption elsewhere in the Gov
ernment.

The Task Force accepts the view that in appropriate circumstances 
exclusive recognition is wholly justifiable and in such circumstances 
will permit the development of stable and meaningful employee- 
management relations based upon bilateral agreements. Such agree
ments may, of course, be reached between management and a single 
employee organization or, alternately, a council of organizations. It 
is to be expected that there will be circumstances in which employees, 
although organized, may not wish exclusive recognition. However, the 
general Federal practice should be to provide for exclusive recogni
tion in an appropriate unit wherever a majority of employees desire it.

An appropriate unit is a grouping of employees for purposes of 
representation in collective dealings with management. The kind of 
grouping on which it is based should permit effective and rational 
dealing. The essential quality of such a imit is that its members diould 
have a clear and identifiable community of interest, so that it becomes 
possible for them to deal collectively as a single group. An ap
propriate unit is thus based on a factual situation: what is appropriate 
must be decided in the first instance on a case by case basis by the 
agency concerned.

Appropriate units may be established on plant, craft, functional, or 
departmental lines. No unit should be established simply on the basis 
of the extent of union organization.

Except where established practice, joint agreement, or special cir
cumstances dictate a different course, no imit diould be established 
for purposes of exclusive recognition which includes among the em
ployees concerned (1) any managerial executive; (2) an employee 
engaged in personnel work in other than a purely clerical capacity
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(3) both supervisors who eflPectively evaluate the performance of other 
employees and other employees whom they supervise; (4) both pro
fessional employees and employees who are not professional employees, 
unless a majority of such professional employees vote for inclusion 
in such unit. Supervisors and professional employees diould be free 
to establish organizations of their own and, where appropriate, sepa
rate units may be established and such organiziations may be granted 
recognition.

Any agreement between management officials and an employee 
organization to grant exclusive recognition should include a statement 
recognizing that in the administration of any agreement reached be
tween the parties, the officials and employees concerned are governed 
by the provisions of applicable Federal laws and regulations, including 
policies set forth in the Federal Personnel Manual, and the agency’s 
regulations, all of which are regarded as paramount, and any such 
agreement must at all times be applied subject to all such laws, regula
tions and policies. Subject to existing collective agreements, such 
agreements should recognize that the responsibility of management 
officials for a Government activity requires that they retain the right
(1) to direct its employees; (2) to hire, promote, demote, transfer, 
assign, and retain employees in positions within the activity on the 
basis of merit and efficiency, in accordance with applicable Federal 
laws and regulations; (3) to suspend or discharge employees for 
proper cause; (4) to relieve employees from duties because of lack of 
work or for other legitimate reasons; (5) to maintain the efficiency of 
the Government operations entrusted to them; and (6) to determine 
the methods, means, and personnel by which operations are to be 
carried on.
C. Veterans Organizations.

The recognition o f employee organizations should not affect 
the spedoA relationship o f veterans orgamzations with Govern
ment agencies.

For many years, veterans organizations have enjoyed a special re
lationship with Government agencies. Congress has granted special 
rights and privileges to Government employees who are veterans. 
Over the years, veterans organizations have been active on behalf of 
their members in exercising these rights and privileges. The Task 
Force feels that there is no conflict between such activities of veterans 
organizations on behalf of their members and the work of regular 
employee organizations. The development of more formal employee- 
management relations ^ould not be permitted to inhibit, restrict or 
impair these valuable services of veterans organizations.
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D. Religious and Social Organiaationt.
The recognition o f employee organizations shoxdd not pre- 

clvde limited deeMngs with m iployee growps form ed for  
religious or social purposes.

Some notice must be taken of the existence among Federal employees 
of a considerable variety of associations which are formed primarily 
for purposes other than the improvement of working conditions. The 
Task Force feels that there should be no objection to management 
officials dealing with such associations on matters involving individual 
members, or on policies having particxilar application to their group 
(e.g. work schedules on a religious holiday) even though exclusive 
recognition has been granted to another employee organization. As a 
normal practice, a representative of an employee organization with 
exclusive recognition has the right to be present on such occasions.

It is to be understood, however, that such dealings shall not assume 
the character of formal consultation or negotiation on matters of 
general employee-management policy, nor shall the furtherance of 
the interest o f one group of employees be permitted to discriminate 
against or injure the interests of other employees. This would plainly 
be contrary, e.g., to the Government policy of withholding recognition 
from any employee organization which adheres to or practices dis
crimination based on race, color, creed, or national origin.
E. The Scope o f Consultations and Negotiations with Employee 
Organizations,

ConsvZtations or negotiations, according to the form  o f rec
ognition granted., mmf concern matters in the area o f working 
conditions and personnel policies., within the limits o f applica- 
hie Federal laws and regulations, and consistent with merU 
system principles.

Accordingly, as am, employee organization has been granted 
formal or exclusive recognition, it mxiy consult with or nego
tiate with management offtcials on matters o f concern to 
employees.

It must be recognized that a major and perhaps controlling dis
tinction between the type of employee-management relations that have 
developed in private industry and those which are possible in the 
Federal service is that in the latter neither the employer nor his 
employees are free to bargain in the ordinary sense. The employees 
cannot sti^e, nor be represented by an organization affiliated with a 
group which asserts the right to strike against the Government The 
employer in most parts of the Federal Government cannot negotiate
on pay, hours of work or most fringe benefits. These are established 
by law.
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Generally, negotiations may take place on’ policies in such areas of 
employee concern as working conditions, promotion standards, griev
ance procedures, safety, transfers, demotions, reductions in force, an4 
other matters, consistent with merit system principles. It may be 
noted that in the public hearings held by the Task Force the repre
sentatives of the major employee organizations in the Federal Gov
ernment made it clear that they are aware of these limitations and are 
quite content to negotiate within them.

In this matter as in most others, the Task Force is of the opinion that 
each department and agency of the Government should be left to 
determine its own practice. As a general rule, however, it may be 
said that a negotiable matter must be within administrative discretion, 
that is, it must be within the authority of the manager who is negotiat- 
ing, and permissible by applicable laws, executive orders, and Admin
istration and agency policy. In general, it will be in the area of 
working conditions and personnel policies and practices. It should 
not include matters concerning an agency’s mission, its budget, its 
organization and assignment of personnel, or the technology of per
forming its work. Major reorganizations or changes in work methods, 
while not negotiable themselves, will involve implementation prob
lems that may be negotiable such as promotion, demotion and training 
procedures.

Specific areas that might be included among subjects for consulta
tion and collective negotiations include the work environment, super- 
visor-employee relations, work shifts and tours of duty, grievance 
procedures, career development policies, and where permitted by law 
the implementation of policies relative to rates of pay and job classi
fication. This list is not, of course, all-inclusive, nor should it be 
expected that every agency will feel free to negotiate in all such areas.
F. Procedure to be Adopted in the Event o f Impasse in Negotia
tions.

Impasses in negotiations between Government oiJicials and 
employee organizations granted exclusive recognition should 
he solved hy other means than arbitration. Methods for helping 
to bring about settlements should be devised and agreed to on 
an agency by agency basis.

Most discussions of employee-management relations in Government 
devote considerable attention to the question of procedures to be 
adopted if an impasse is reached in negotiations between management 
officials and an organization granted exclusive recognition. It is evi
dent that the recourses open to private employers and employees such 
as strike action are not available to their coimterparts in government.

Among the few Federal activities at which collective bargaining 
relations have been established, provision has been made for the
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arbitration of impasses in negotiations. While it has been most rare 
for the parties to such arrangements actually to invoke them— 
there has never, for example, been an arbitration of a negotiation 
impasse at the Tennessee Valley Authority— t̂his has almost certainly 
been due in some measure to the similarity of such negotiations to 
those which take place in the private economy, and to the great 
familiarity of the parties involved with the process of private collec
tive bargaining.

The important differences between the nature o f negotiations be
tween employees and management in the private economy, as against 
most parts of the Federal Government, and the relative lack of ex
perience in any form of employee-management negotiations on the 
part of most Grovemment officials and employees, leads the Task Force 
to feel that the arbitration of negotiation impasses is not an appropri
ate technique for general adoption by the Federal Government at 
this time. In the developing stages of employee-management relations 
it is quite likely that the availability of arbitration would have an 
escalation effect whereby the parties, instead of working out their 
differences by hard, serious negotiation, would continually take their 
problems to a third party for settlement. It should be clear that not 
much in the way of established understandings and relations will 
develop out of such procedures. The Task Force was interested to 
note that the Tennessee Valley Authority specifically recommended 
against the general adoption of arbitration as means of settling nego
tiation impasses.

There are, however, many devices other than arbitration for helping 
to bring about settlements in negotiations. The Task Force is of the 
opinion that as employee-management relations in the Federal service 
develop further, there will be increasing interest in and need for 
services of this kind. In the first instance, such techniques should 
themselves be the subject of negotiations, with each department and 
agency devising means most appropriate to its own needs and 
circumstances.
G. Form of Agreements.

Agreements hetween management o'fficiails and employee or- 
g a n iza ti^  granted exclvMve recogrdtion ghovM he reduced 
to writing in an appropriate form. Decisions reached l y  man
agement officials as a result o f cormHtation with employee 
org a i^ tw m  granted formal recognition nvay also he communi- 
c a ^  xn wntvng to the organisation concern^. Negotiations 
shovtd he kept wttkm reasonable time limits.

Agreements reached between management officials and emnlovee 
organizations granted exclusive recognition should normallv ^ 7  
duced to writing in an appropriate form such as a memorandum
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of agreement, a memorandiun of understanding, or an exchange of 
letters. Where appropriate, such agreements will be followed by 
the promulgation o f a regulation or other appropriate formal docu
ment by the agency.

Decisions reached by management officials following consultation 
with representatives of an employee organization granted formal rec
ognition on a members-only basis may also be communicated in 
writing to the organization concerned.

All agreements between management officials and employee organ
izations must be made with the understanding that in emergency 
situations a Government activity must be free to take whatever actions 
are necessary to carry out its mission, regardless of prior commitments.

The object of negotiations should be to produce agreement by a 
diligent, serious and brief exchange of information and views. Both 
parties must enter negotiations in good faith. I f  either permits the 
exchange to degenerate into an affair of attrition and exhaustion, 
higher Government officials wUl have no alternative but to exercise 
the sovereign responsibility of the Government to proceed with the 
public business.
H. Services That May be Provided for Employee Organisations.

Budetin hoards shovld te  made avaUahle to employee organ
izations. Ofp,ciaUy approved or requested consultations wUh 
employee organizations should take place on oifuAal time. An  
agency may require that negotiations with an employee organi
zation granted exclusive recognition take place on employees'' 
time. No interned employee organization business should he 
conducted on oificial time. I f  authorized hy Congress., vohm- 
tary dues withholding may he granted to an employee organiza
tion., provided the cost is paid for hy the organisation.

It is now a general practice in the Government to make bulletin 
boards available for appropriate informational purposes. This prac
tice should continue.

At the present time, there is also virtual imanimous agreement that 
consultation between employee organizations and management should 
be conducted on official time. The Task Force is of the opinion that 
this practice should continue, inasmuch as management officials will 
always be in a position to control the amount of time involved.

Considerable time may be required for negotiations between manage
ment officials and representatives of an employee organization that 
has been granted exclusive recognition. I f  this becomes burdensome, 
it would be appropriate for management to require that employee 
representatives negotiate on their own time. The Task Force notes 
that this is strongly endorsed and adhered to by the Tennessee Valley 
Authority.
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Although practice within the Federal Government is somewhat 
varied at the present time, it should be the general rule that no solici
tation of dues or membership or other internal employee organization 
business may be conducted on official time.

One of the requests most frequently heard by the Task Force at 
its public hearings is that the Government provide for the withholding 
of employee organization dues from the paychecks of members. This 
is a common practice in private industry, it being provided in 71% 
of the major collective bargaining agreements, and is also widespread 
in state and municipal governments which deal with employee organ
izations. Ten states have authorized the practice for state employees 
by statute and in thirty-eight states it is permitted by law for state 
and/or local governments. It is widely regarded as an important 
means of ensuring the stability of employee organization membership, 
freeing the organization leaders for more important duties.

Withholding of dues has for some time been the practice in the 
Tennessee Valley Authority and the Bonneville Power Administra
tion. However, because certain Federal statutory provisions have 
been interpreted to prohibit payroll deductions from the salaries of 
Federal employees except when specifically authorized by statute, 
or when the statutory authority under which the agency operates is 
sufficiently broad to take the agency outside these statutory proscrip
tions, as in the case of TVA and Boimeville, the practice has not been 
adopted elsewhere in the Government.

The Task Force considers that withholding dues is a proper service 
that may be provided to an employee organization that has been 
granted formal recognition for purposes of consultation, or has been 
granted exclusive recognition. This should not be a matter of right, 
but rather a privilege that may be granted in the case of formally 
recognized organizations, or an agreement to be negotiated for in 
the case of organizations with exclusive representation.

Withholding of dues must be entirely voluntary, based upon in
dividual authorization, and provision must be made for employees 
to revoke the authorization at stated intervals. The cost of dues with
holding should be paid by the employee organization, not by the 
Government.

Although the Task Force has endeavored to confine its recommenda
tions to matters within the range of executive authority, the potential 
importance of the withholding of dues is such as to warrant an 
exception. This is a matter which must be authorized by law. The 
Task Force accordingly recommends that the President propose legis
lation to the Congress that would provide such authorization.
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Employee orgmdzations shovld houoe a reeogmzed role in 
grievanae systems. Advisory arbitration may he provided hy 
ogreeTneni between an ageruiy and an employee organization 
granted exdlmive reoogmtion.

Employee grievances are a central element of an employee-manage- 
ment relations program. At the present time, agencies of the Federal 
Government are required to establish grievance handling systems 
according to standards prescribed in the Federal Personnel Manual.

Grievance systems are inspected by the Civil Service Commission 
to determine whether these standards are met. The Task Force studies 
indicate that, by and large. Government agencies have taken this 
'responsibility seriously and have made a sincere effort to provide 
procedures through which individual complaints, dissatisfactions and 
injustices can be evaluated and appropriate action taken.

There are, however, shortcomings and deficiencies in many of the 
existing systems. The most important deficiencies are best seen by 
contrasting them with those in the private sphere of the economy. In 
ordinary circumstances a private enterprise will look upon its griev
ance system as part of an overall industrial relations structure.

For many Government agencies, complaints and dissatisfactions are 
considered to be purely personal problems which have no bearing upon 
group or collective relationships. This outlook finds expression in 
limitations upon representation at early stages of the proceeding, in 
attacks upon steward systems, and in the disinclination to acknowledge 
the organizational identity of representatives provided for an ag
grieved employee by his trade union. At least one agency has ex
pressed to the Task Force its belief that the “ injection of a third 
party” in the form of an employee organization representative only 
makes grievance procedures more difficult—and to no purpose inas
much as the agency provides aggrieved employees with assistance in 
handling their cases. This is a form of paternalism which wiU pre
vent the development of a mature relationship between employee 
organizations and management. When the issues involved concern 
the implementation of an agreement by an agency and the exclusive 
representative of its employees, such an attitude could easily destroy 
the confidence and good will which are essential to such a relationship.

The Task Force feels that most large agencies of the Government in 
which employee organizations are active will find it both necessary 
and desirable to provide such organizations with a recognized role in 
the grievance system. The system, moreover, should be thought of 
in terms of its effect on collective relationships within the agency, as 
well as in terms of its effect on individuals.

It must also be noted that despite the sincere efforts of agencies to 
establish fair and expeditious grievance procedures, the Task Force en-

I. Grievances.
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countered widespread feeling that the systems should'make it possible 
to obtain an objective, third party judgment when either or both of 
the parties feel it is necessary. There are a small number of activities 
within the Federal Government which have already done this by means 
of advisory arbitration. The Task Force feels that this practice 
coiild be adopted much more extensively. In order not to undermine 
the final authority and responsibility of an agency head for his own 
operations, arbitral awards should not only be advisory, but should 
also take place at a level of the grievance procedure which precedes any 
consideration by the agency head.

The Task Force believes that, as a general rule, advisory arbitration 
of this type should only be provided by agreement between an agency 
and an employee organization granted exclusive recognition. The 
agreement should establish a defined set of issues that will be subject 
to arbitration, and should provide that the costs of arbitration be 
shared. Advisory arbitration should be confined to grievances, com
plaints and misunderstandings which are personal to an individual 
employee, and to the specific implementation of existing policies.

Advisory arbitration of grievances should not be permitted to intro
duce arbitration of policy questions by the back door. Grievances 
must be individual, they may relate only to the implementation of 
policy, not to its content, and resort to arbitration must depend upon 
the consent of the individual employee concerned, as well as to tliat of 
the employee organization that represents him.

I f these limitations are observed, the employee organizations will 
have the strongest interest in assuming their responsibility of screening 
out the frivolous and the obvious, of mollifying or restraining the 
eccentric, chronic grievant, and of abiding by the arbitral result.

I ^ e  Government, for its part, will be able to procure an objective and
I impartial review of decisions which may appear to the grievant to be

arbitrary, capricious, or incorrect, but which often in fact are entirely 
justifiable.

No agreement between an agency and an employee organization 
granted exclusive recognition on the subject of grievances and appeals 
may be allowed to impair the right of an individual employee to handle 
his own grievance or appeal, and to choose his own representative. 
However, a representative of an organization granted exclusive recog
nition has the right to be present at such proceedings.

The Task Force feels that there would be much to be gained if all 
the agencies of the Government were to undertake a general review and 
evaluation of their grievance procedures. Agencies should be free to 
experiment and to devise techniques most suited to their individual 
needs. One agency, for example, believes that there could be a real 
improvement in the quality of grievance hearings if it were to abolish
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ad hoc boards in favor of a permanent, trained paael of hearing officers. 
Such innovations can and should, be tried.
J. Appeals.

A  more v/niform system o f appe(ds o f ad/verse actions should 
he established by Government agencies. Veterans and non
veterans should have identical rights to appeal adverse actions 
to the CivU Service Commission.

In the private sector of the economy, the term “grievance” generally 
applies to the entire range of employee complaints and dissatisfactions. 
In the Federal service, however, the term “grievance” has generally 
had a more limited reference to employee complaints or dissatisfactions 
relating to working conditions and relationships. The term “appeal” 
generally refers to a request by an employee for reconsideration of an 
agency decision to take an adverse action, such as a separation or de
motion, against him. Most Federal employees may appeal such 
actions either within their agency or to the Civil Service Commission. 
Not all agencies, however, permit an employee opportimity to seek 
reconsideration of an adverse action within the agency. The protec
tion given an employee in an adverse action situation, accordingly, 
d.epends to a considerable extent on the particular system for review of 
such actions that his agency may have adopted. In addition, the right 
to api>eal to the Civil Service Commission varies. A  veteran may 
appeal to the Civil Service Commission on the merits of the action 
taken against him as well as on procedure matters, while a nonveteran 
in the competitive service generally may appeal only on the basis of 
alleged .procedural violations.

The Task Force has found that these disparities in rights and 
procedures have produced much dissatisfaction with the handling of 
appeals in the Federal service. In a matter as fundamental as the 
right to be protected against a possible arbitrary or capricious man
agement decision that may result in the loss of a job or reduction iu 
pay, all employees in the career service should have basically the 
same rights, although particular procedures may vary.

The Task Force specifically proposes that the necessary steps be 
taken to extend to all employees in the competitive civil service rights 
in adverse action cases identical to those provided to prefrence eli- 
gibles under Section 14 of the Veterans’ Preference Act of 1944, as 
amended.

The right that Federal employees presently have to appeal an ad
verse action to the Civil Service Commission should be continued. 
The Civil Service Commission provides much the same sort of ob
jective, impartial review which advisory arbitration would provide 
in other grievance matters. However, an effort should be made to 
resolve as many appeals as possible within the agency.

5 0 - 9 5 2  0 79 78
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In order to permit agencies to settle as many adverse action disputes 
as possible within the agency, and to provide a greater measure of 
equity to employees, each department and agency shoiJd develop pro
cedures for the reconsideration of management decisions to take ad
verse actions against employees. In terms of fundamental rights of 
employees, there should be some basic similarity among these sys
tems, with due allowance for flexibility to account for differences in 
agency organization and relationships with employee organizations.

For some time, the Civil Service Commission has been considering 
standards for appeals of adverse actions within the agencies, which 
would provide for more expeditious handling, fewer levels of review, 
and improved technical quality. The Commission’s work makes it 
now feasible to establish governmentwide policies for intra-agency 
appeals procedures. The Task Force therefore recommends that the 
President issue the executive order on intra-agency appeals systems 
prepared by the Civil Service Commission.

The Task Force believes that, to the extent feasible, appeals pro
cedures in the agencies should be integrated into the agencies’ grievance 
systems, that such systems should be developed in consultation or ne
gotiation with employee organizations, that there should be a mini
mum niunber of levels of review, and that duplicate channels of appeal 
should not be permitted.
K. Union Membership.

The vmon shop and the closed shop are inappropriate to the 
Federal service.

The Task Force wishes to state its emphatic opinion that the union 
shop and the closed shop are contrary to the civil service concept upon 
which Federal employment is based, and are completely inappropriate 
to the Federal service.
L. Technical Services for the Federal Employee-Management Rela

tions Program.
Technical services required to implement the proposals con

tained in this report should he provided by the CivU Service 
Commission and the Department o f Labor. Upon request, the 
Secretary o f Labor shall choose a person or persons to make 
advisory determinations on appropriate urnts for exclusive rec
ognition and to perform similar services. The Department o f 
Labor and the Civil Service Commission jointly should prepare 
recommendations for standards o f conduct for employee or
ganizations and a code o f fair labor practices for the Federal 
service.

The Task Force is persuaded that the Federal employee-manage- 
ment relations program will prove most successful if it continues to 
receive guidance and support from Government officials appointed di
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rectly by the President. It will also be necessary to provide a con
siderable range of technical services on matters about which most 
agencies in the Government have but little experience. The adoption 
of the policy of permitting exclusive recognition, for example, wiU 
immediately raise questions as to appropriate imits for which ex
clusive recognition may be granted. There will imquestionably be 
efforts on the part of employee organizations to establish very small 
or gerrymandered imits in which majorities can be artificially ob
tained. Similarly, it cannot be doubted that questions will arise as to 
whether a majority of a given unit wish., exclusive recognition, and 
means will have to be devised for making this determination. I f  man
agement officials are to carry out their responsibilities in this field, it 
cannot be doubted that additional personnel training services should 
be provided. It is the belief of the Task Force that the long run 
efficiencies of such services will more than compensate for the initial 
cost.

The Task Force feels that these technical services may best be pro
vided by assigning them, as appropriate, to the Civil Service Com
mission and to the Department of Labor.

The Civil Service Commission, as the central personnel agency of 
the Government, should take the lead in developing employee-manage- 
ment relations training for Federal personnel. The Commission 
should establish and maintain facilities to assist in carrying out the 
objectives of this report. It should be the duty of the Commission 
to develop a program for the guidance of employee-management re
lations in the Federal service; to provide technical advice to agencies 
on employee-management programs; to assist in the development of 
programs for training agency personnel in the purposes and proced
ures of consultation, negotiation, and the settlement of disputes in the 
Federal service; and for the training of mtmagement officials in the 
discharge o f their wnployee-management relations responsibilities in 
the public interest. The Civil Service Commission should provide 
for continuous study and review of the Federal employee-management 
relations program; and, from time to time, make recommendations 
to the President for its improvement.

As a normal matter, agencies will determine appropriate units and 
questions of the majority status of an employee organization by in
ternal means of their own devising. As an additional means, the serv
ices of the Secretary of Labor may be invoked. Upon the request of 
an agency or a formally recognized employee organization, or both, 
the Secretary of Labor shall choose one or more persons from the Na
tional Panel of Arbitrators maintained by the Federal Mediation and 
Conciliation Service to hold hearings or elections, and to make a deter
mination. Such a determination shall be advisory to the head of the 
agency concerned. The costs of such proceedings shifll be borne by



1210

the agency. In the event that the matter at issue concerns the De
partment of Labor, the Chairman of the Civil Service Commission 
shall choose from the National Panel of Arbitrators.

Earlier in this report, the Task Force referred to the question of 
extending to organizations of Government employees the standards 
of conduct which have been established for trade unions in the private 
sphere of the economy. A  similar question concerns the extent to 
which standards of fair labor practices analogous to those which have 
been developed for the private economy, primarily by the National 
Labor Relations Board, should be adopted for employee-management 
relations in Government. These are complex questions involving many 
considerations. The Task Force recommends that the President direct 
the Department of Labor and the Civil Service Commission jointly to 
prepare proposed standards of conduct for employee organizations 
and, a proposed code of fair labor practices in employee-management 
relations in the Federal service.

As a temporary measure, to assist in getting the employee-manage- 
ment relations program underway, the Task Force recommends that 
the President establish a small interagency committee to consist of the 
Secretary of Defense, the Postmaster General, the Secretary of Labor, 
and the Chairman of the Civil Service Commission. The Secretary 
of Labor should serve as Chairman. In addition to other matters 
which may be referred to it by the President, the committ^ should 
receive and review the proposals by the Department of Labor and the 
Civil Service Commission for standards of conduct for employee 
organizations and fair labor practices in the Federal service.

As a long range measure, the Task Force wishes to recommend that 
the Federal Government take steps to provide for instruction in em
ployee-management relations in appropriate educational or training 
activities of the Government, and to encourage the study of the subject 
at colleges and universities preparing students for careers in the 
public service. In time to come it is likely that these will be skills 
of increasing significance to the art of public administration. It 
would be of great value for future Government managers to encoimter 
the subject in the early stages of their education, just as it will be of 
importance to the Federal Government to see to it that this educa
tion continues throughout the careers of Federal executives.
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Executive Order 10988 
EMPLOYEE-MANAGEMENT COOPERATION IN THE FEDERAL SERVICE

WHEREAS participation of employees in the formulation and im
plementation. o f  personnel policies affecting them contributes to ef
fective conduct of public business; and

WHEREAS the efficient administration of the Government and 
the well-being of employees require that orderly and constructive re
lationships be maintained between employee organizations and man
agement officials; and

WHEREAS subject to law and the paramount requirements of the 
public service, employee-management relations within the Federal 
service should be improved by providing employees an opportunity 
for greater participation in the formulation and implementation of 
policies and procedures affecting the conditions of their employment; 
and

WHEREAS effective employee-management cooperation in the 
public service requires a clear statement of the respective rights and 
obligations of employee organizations and agency management:

NOW, THEREFORE, by virtue of the authority vested in me by*̂  
the Constitution of the United States, by section 1753 of the Revised 
Statutes (5 U.S.C. 631), and as President of the United States, I 
hereby direct that the following policies shall govern officers and 
agencies of the executive branch of the Government in all dealings 
with Federal employees and organizations representing such 
employees.

S e c t i o n  1. (a) Employees of the Federal Government shall have, 
and shall be protected in the exercise of, the right, freely and without 
fear of peniuty or reprisal, to form, join and assist any employee 
organization or to refrain from any such activity. Except as herein
after expressly provided, tlie freedom of such employees to assist any 
employee organization shall be recognized as extending to participa
tion in the management of the organization and acting for tlie organ
ization in the capacity of an organization representative, including 
presentation of its views to officials of the executive branch, the Con
gress or other appropriate authority. The head of each executive de
partment and agency (hereinafter referred to as “agency” ) shall 
take such action, consistent with law;, as may be required in order to 
assure that employees in the agency are apprised of the rights de
scribed in this section, and that no interference, restraint, coercion or 
discrimination is practiced within such agency to encourage or dis
courage membership in any employee organization.
(b) The rights described in this section do not extend to participa

tion in the management of an employee organization, or acting as a 
representative of any such organization, where such participation or 
activity would result in a conflict of interest or otherwise be incom
patible with law or with the official duties of an employee.

Sec. 2. When used in this order, the term “empbyee organization”
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means any lawful association, labor organization, federation, council, 
or brotherhood having as a primary purpose the improvement of 
working conditions among Federal employees, or any craft, trade or 
industrial union whose membership includes both Federal employees 
and employees of private organizations; but such term shall not in
clude any organization (1) which asserts the right to strike against 
the Government of the United States or any agency thereof, or to 
assist or participate in any such strike, or which imposes a duty or 
obligation to conduct, assist or participate in any such strike, or (2) 
which advocates the overthrow of the constitutional form of Govern
ment in the United States, or (3) which discriminates with regard to 
the terms or conditions of membership because of race, color, creed or 
national origin.

Sec. 3. (a) Agencies shall accord informal, formal or exclusive 
recognition to employee organizations which request such recognition 
in conformity with the requirements specified in sections 4, 5 and 6 of 
this order, except that no recognition shall be accorded to any employee 
organization which the head of the agency considers to be so subject 
to corrupt influences or influences opposed to basic democratic princi
ples that recognition would be inconsistent with the objectives of this 
order. ^

(b) Recognition oi an employee organization shall continue so long 
as such organization .satisfies the criteria of this order applicable to 
such recognition; but nothing in this section shall require any agency 
to determine whether an organization should become or continue to be 
recognized as exclusive representative of the employees in any unit 
within 12 months after a prior determination of exclusive status with 
respect to such unit has been made pursuant to the provisions of this 
order.

(c) Recognition, in whatever form accorded, shall not—
(1) preclude any employee, regardless of employee organization 

membership, from bringing matters of personal concern to the atten
tion of appropriate officials in accordance with applicable law, rule, 
regulation, or established agency policy, or from choosing his own 
representative in a grievance or appellate action; or

(2) preclude or restrict consultations and dealings between an 
agency and any veterans organization with respect to matters of par
ticular interest to employees with veterans preference; or

(3) preclude an agency from consulting or dealing with any reli
gious, social, fraternal or other lawful association, not qualified as 
an employee organization, with respect to matters or policies which 
involve individual members of the association or are of particular 
applicability to it or its members, when such consultations or dealings 
are duly limited so as not to assume the character of formal consulta
tion on matters of general employee-management policy or to extend 
to areas where recognition of the interests of one employee group may 
result in discrimination against or injury to the interests of other 
employees.

Sec. 4. (a) An agency shall accord an employee organization, 
which does not quality for exclusive or formal recognition, informal



recoffnition as representative of its member employees witliout regard 
to whether any other employee organization has been accorded formal 
or exclusive recognition as representative of some or all employees in 
any unit. ^

(b) When an employee organization has been informally recog- 
niz^, it ^^^1) to the extent consistent with the efficient and orderly

business, be permitted to present to appropriate 
oln^als its views on matters of concern to its members. The agency 
need not, however, consult with an employee organization so recog
nized in the formulation of personnel or other policies with respect 
to such matters.

Sec. 5. (a) An agency shall accord an employee organization for- 
recognition as the representative of its members in a unit as 

V C  ^S® ĉy when ( 1 )  no other employee organization is
qualified for exclusive recognition as representative of employees in 
the unit, (2) it is determined by the agency that the employee organ
ization has a substantial and stable membership of no less than 
10 per centum of the employees in the unit, and (3) the employee 
organization has submitted to the agency a roster of its officers and 
representatives, a copy of its constitution and by-laws, and a state
ment of objectives. When, in the (pinion of the head of an agency, 
an employee organization has a sufficient number of local organiza
tions or a sufficient total membership within such agency, such organ
ization may be accorded formal recognition at the national level, but 
such recognition shall not preclude the agency from dealing at the 
national level with any other employee organization on matters 
affecting its members.

(b) When an employee organization has been formallv recognized, 
the agejicy, through appropriate officials, shall consult with such 
organization from time to time in the formulation and implementa(tion ‘ 
of personnel policies and practices, and matters affecting working 
conditions that are of concern to its members. Any such organization 
shall be entitled from time to time to raise such matters for discussion 
with appropriate officials and at all times to present its views thereon 
in writing. In no case, however, shall an agency be required to consult 
with an employee organization which has been formally recognized 
with respect to any matter which, if the employee organization were 
one entitled to exclusive recognition, would not be included within the 
obligation to meet and confer, as described in section 6(b) of this order.

Sec. 6. (a) An agency shall recognize an employee organization as 
the exclusive representative o f the employees, in an appropriate unit 
when such organization is eligible for formal recognition pursuant to 
section 6 of this order, and has been designated or selected by a ma
jority of the employees of such unit as the representative of such 
employees in such unit. Units may Ibe established on.an^ plant or 
installation, craft, functional or other basis which will ensure a clear 
and identifiable community of interest among the employees con
cerned, but no unit shall be established solely on the basis of the extent 
to which employees in the proposed unit have organized. Except 

■ ’ bv established practic^pridr agreement, or
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special circumstances, no unit shall be established for purposes of 
exclusive recognition which includes (1) any managerial executive, 
(2) any employee engaged in Federal personnel work in other than 
a purely clerical capacity, (3) both supervisors who officially evaluate 
the performance of employees and the employees whom they super
vise, or (4) both professional employees and nonprofessional em
ployees unless a majority of such professional employees vote for 
inclusion in such unit.

(b) When an employee organization has been recognized as the 
exclusive representative of employees of an appropriate unit it shall 
be entitled to act for and to negotiate agreements covering all em
ployees in the unit and shall be responsible for representing the inter
ests of all such employees without discrimination and without regard 
to employee organization membership. Such employee organization 
shall be given the opportunity to be represented at discussions between 
management and employees or employee representatives concerning 
grievances, personnel policies and practices, or other matters affectihg 
general working conditions of employees in the unit. The agency and 
such employee organization, through appropriate officials and repre
sentatives, shall meet at reasonable times and confer with respect to 
personnel policy and practices and matters affecting working condi
tions, so far as may be appropriate subject to law and policy require
ments. This extends to the negotiation of an agreement, or any ques
tion arising thereunder, the determination of appropriate techniques, 
consistent with the terms and purposes of this order, to assist in such 
negotiation, and the execution of a written memorandum of agreement 
or understanding incorporating any agreement reached by the parties. 
In exercising authority to make rules and regulations relating to per
sonnel policies and practices and working conditions, agencies shall 
have due regard for the obligation imposed by this section, but such 
obligation shall not be construed to extend to such areas of discretion 
and policy as the mission of an agency, its budget, its organization and 
the assignment of its personnel, or the technology of performing its 
work.

Sec. 7. Any basic or initial agreement entered into with an em
ployee organization as the exclusive representative of employees in a 
unit must be approved by the head of the agency or an official desig
nated by him. All agreements with such employee organizations 
shall also be subject to the following requirements, which shall be ex
pressly stated in the initial or basic agreement and shall be applicable 
to all supplemental, implementing, subsidiary or informal agreements 
between the agency and the organization:

(1) In the administration of all matters covered by the agreement 
officials and employees are governed by the provisions of any existing 
or future laws and regulations, including policies set forth in the 
Federal Personnel Manual and agency regulations, which may be 
applicable, and the agreement shall at all times be applied subject to 
such laws, regulations and policies;

(2) Management officials of the agency retain the right, in accord
ance with applicable laws and regulations, (a) to direct employees of 
the agency, (b) to hire, pi’omote, transfer, assign, and retain employees

1214



1215

in positions within the agency, and to suspend, demote, discharge, or 
take other disciplinary action against employees, (c) to relieve em
ployees from duties because of lack of work or for other legitimate 
reasons, (d) to maintain the efficiency of the Government operations 
entrusted to them, (e) to determine the methods, means and personnel 
by which such operations are to be conducted; and (f) to take what
ever actions may be necessary to carry out the mission of the agency 
in situations of emergency.

Sec. 8. (a) Agreements entered into or negotiated in accordance 
with this order with an employee organization which is the exclusive 
representative of employees in an appropriate unit may contain jjro- 
visions, applicable only to employees in the unit, concerning proce
dures for consideration of grievances. Such procedures (1) shall 
conform to standards issued by the Civil Service Commission, and
(2) may not in any manner diminish or impair any rights which would 
otherwise be available to any employee in the absence of an agreement 
providing for such procedures.

(b) Procedures established by an agreement which are otherwise 
in conformity with this section may include provisions for the arbi
tration of grievances. Such arbitration (1) shall be advisory in 
nature with any decisions or recommendations subject to the approval 
of the agency head; (2) shall extend only to the interpretatioii or 
application of agreements or agency policy and not to changes in or 
propose(i changes in agreements or agency policy; and (3) shall be 
invoked only with the apj)roval of the individual employee or em
ployees concerned.

Sec. 9. Solicitation of memberships, dues, or other internal em
ployee organization business shall be conducted during the non-duty 
hours of the employees concerned. Officially requested or approved 
consultations and meetings between management officials and repre
sentatives of recognized employee organizations shall, whenever prac
ticable, be conducted on official time, but any agency may require 
that negotiations with an employee organization which has been ac
corded exclusive recognition be conducted during the non-duty hours 
of the employee organization representatives involved in such 
negotiations.

Sec. 10. No later than July 1, 1962, the head of each agency shall 
issue appropriate policies, rules and regulations for the implementa
tion of this order, including: A clear statement of the rights of its 
employees under the order; policies and procedures with respect to 
recognition of employee organizations; procedures for determining ap
propriate employee units; policies and practices regarding consulta
tion with representatives of employee organizations, other organiza
tions and individual employees; and policies with respect to the use of 

. agency facilities by employee organizations. Insofar as may be prac
ticable and appropriate, agencies shall consult with representatives 
of employee organizations in the formulation of these policies, rules 
and regulations.

Sec. 11. Each agency shall be responsible for determining in ac
cordance with this order whether  ̂unit 'is appropriate for purposes
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of exclusive recognition and, by an election or otlier appropriate means, 
whether an employee organiz*ation represents a majority of the em
ployees in such a unit so as to be entitled to such recognition. Upon 
the request of any agency, or of any employee organization which is 
seeking exclusive recognition and which qualifies for or has been 
accorded formal recognition, the Secretary of Labor, subject to such 
necessary rules as he may prescribe, shall nominate from the National 
Panel of Arbitrators maintained by the Federal Mediation and Con
ciliation Service one or more qualified arbitrators who will be avail
able for employment by the agency concerned for either or both of 
the following purposes, as may be required: (1) to investigate the facts 
and issue an advisory decision as to the appropriateness of a unit for 
purposes of exclusive recognition and as to related issues submitted 
for consideration; (2) to conduct or supervise an election or otherwise 
determine by such means as may be appropriate, and on an advisory 
basis, whether an employee organization represents the majority of the 
employees in a unit. Consonant with law, the Secretary of Labor 
shall render such assistance as may be appropriate in connection with 
advisor}' decisions or determinations under this section, but the neces
sary costs of such assistance shall be paid by the agency to which it 
relates.' In the event questions as to the appropriateness of a unit or 
the majority status of an employee organization shall arise in the 
Department of Labor, the duties described in this section which would 
otherwise be the responsibility of the Secretary of Labor shall be 
performed by the Civil Service Commission.

Sec. 12. The Civil Service Commission shall establish and maintain 
a program to assist in carrying out the objectives of this order. The 
Commission shall develop a program for the guidance of agencies in 
employee-maiiagement relations in the Federal service; provide tech
nical advice to the agencies on employee-management programs; as
sist in the development of programs for training agency pei’sonnel in 
the principles and procedures of consultation, negotiation and the 
settlement of disputes in the Federal service, and for the training of 
management officials in the discharge of their employee-management 
relations responsibilities in the public interest; provide for continuous 
study and review of the Federal employee-management relations pro
gram and, from time to time, make recommendations to the President 
for its improvement.

Sec. 13. (a) The Civil Service Commission and the Department of 
Labor shall jointly prepai'e (1) proposed standards of conduct for 
employee organizations and (2) a proposed code of fair labor prac
tices in employee-management relations in the Federal service appro
priate to assist in securing the uniform and effective implementation 
of the policies, rights and responsibilities described in this order.

(b) There is hereby established the President’s Temporary Com
mittee on the Implementation of the Federal Employee-Management 
Relations Program. The Committee shall consist of the Secretary 
of Labor, who shall be chairman of the Committee, the Secretary of 
Defense, the Postmaster General, and the Chairman of the Civil Serv
ice Commission. In addition to such other matters relating to the 
implementation of this order as may be referred to it by the President,
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the Committee shall advise the President with respect to any prob
lems arising out of completion of agreements pursuant to sections 6 
and 7, and shall receive the proposed standards of conduct for em
ployee organizations and proposed code of fair labor practices in the 
Federal service, as described in this section, and report thereon to the 
President with such recommendations or amendments as it may deem 
appropriate. Consonant with law, the departments and agencies rep
resented on the Committee shall, as may be necessary for the effec
tuation of this section, furnish assistance to the Committee in 
accordance with section 214 of the Act of May 3, 1945, 59 Stat. 134 
(31 U.S.C. 691). Unless otherwise directed oy the President, the 
Committee shall cease to exist 30 days after the date on which it sub
mits its report to the President pursuant to this section.

Sec. 14. The head of each agency, in accordance with the provisions 
of this order and regulations prescribed by the Civil Service Com
mission, shall extend to all employees in the competitive civil service 
rights identical in adverse action cases to those provided preference 
eligibles under section 14 of the Veterans’ Preference Act of 1944, as 
amended. Each employee in the competitive service shall have the 
right to appeal to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such appeal to be 
processed in an identical manner to that provided for appeals under 
section 14 of the Veterans’ Preference Act. Any recommendation 
by the Civil Service Commission submitted to the head of an agency 
on the basis of an appeal by an employee in the competitive service 
shall be complied with by the head of the agency. This section shall 
become effective as to all adverse actions commenced by issuance of 
a notification of proposed action on or after July 1, 1962.

Sec. 15. Nothing in this order shall be construed to annul or 
modify, or to preclude the renewal or continuation of, any lawful 
agreement heretofore entered into between any agency and any 
representative of its employees. Nor shall this order preclude any 
agency from continuing to consult or deal with any representative 
of its employees or other organization prior to the time that the 
status and representation rights of such representative or organization 
are determined in conformity with this order.

Sec. 16. This order (except section 14) shall not apply to the 
Federal Bureau of Investigation, the Central Intelligence Agency, 
or any other agency, or to any office, bureau or entity within an 
agency, primarily performing intelligence, investigative, or security 
functions if the head of the agency determines that the provisions 
of this order cannot be applied in a manner consistent with national 
security requirements and considerations. When he deems it neces
sary in the national interest, and subject to such conditions as he may 
prescribe, the head of any agency may suspend any provision of this 
order (except section 14) with respect to any agency installation or 
activity which is located outside of the United States.

Approved—January 17th, 1962.
J o h n  F. K e n n e d y

T h e  W h ite  H ouse,
/anuary 17,1962.



Presidential policies governing relationships be- 
orpnizations and agency manage

ment m the executive branch were established t>v
E^cutive Order 10988 in January 1962. ^

recognized that the efficient administra
tion of Government and the well-being of employees 

constructive relationships be- 
S !  management offi-

/L  F S*’ f  ■ relationsin the Federal service sliould be improved by orovid-
opportunity for greater participa-

tliTci^nlfr procedures aifecting
f of their employment, while preserving 

the public interest as the paramount consideration. To
r?!rhft j  1̂ °^^ policies governing the respective g ts and obligations of Federal employees, em-

®g®>̂ cy management in 
pursuing the objective of effective employee-mana«e- 
m^t cooperation in the public service.

bev^ years later we have evaluated the experience 
under Executive Order 10988 and the broad sLctrum 
of vieAvs about that experience which were obtained 
from organizations agency officials, and nongovern
mental experts in labor-management relations in the

Study Committee Report 
and Recommendations,
August 1969,
Which Led to the Issuance of 
Executive Order 11491

PWI 1̂ 416,073 employees—52 percent of the total 
Federal workforce subject to the order.  ̂ Exclusive 
r^ognition now covers 87 percent of all postal em-

Ssn rrSn Salaried (white collar) employees!
tion in l oJr representa-
l.r “ ■* *

Federal apncies now deal with 130 separate or
ganizations holding exclusive or formal recognition 
Labor-management agreements in force, exSuding 
local agreements in the postal field service total 1 is f  

employees or 43 pSS o f ’Jhe 
kforce. Over 800,000 employees have voluntarilvSKSSSzi'.'S'KS.ti

produced conditions far different from tSbse to
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extensive study conducted by the 1967-68 Presiden
tial Review Oommittee on Employee-Management 
Relations in the Federal Service.

We find that the 1962 order produced some excellent 
results, beneficial to both ag;encies and employees. 
This has been acknowledged by virtually all con
cerned. At the same time, we find growing difficulties 
in program operations and dissatisfaction on the part 
of both agencies and unions due to the failure to 
adjust the policies of Executive Order 10988 to 
changing conditions in the Federal labor-manage- 
ment relations program.

Accomplishments in the program have been sub
stantial. The new policies have contributed to more 
democratic management of the workforce and 
marked improvement in communication between 
agencies and their employees. Through labor-man- 
agement consultation and negotiation, improved per
sonnel policies and working conditions have been 
achieved in a number of areas: The scheduling of 
hours of work, overtime, rest periods, and leave; 
safety and industrial health practices; training and 
promotion policies; grievance handling; and many 
other matters of significance to employees and man
agement. These gains have been achieved while 
maintaining a labor-management atmosphere of 
reasonable harmony.

During the past 7 years, the extent of union rep
resentation has grown dramatically. From the 29 
exclusive units in TVA and the Department of In
terior, covering > oout 19,000 employees, which ex
isted prior to the order, exclusive union representa
tion has grown to 2,305 exclusive units in 35 agencies

which the policies of the 1962 order were addressed. 
There are difficulties in maintaining appropriate dis
tinctions in the rights accorded under exclusive, 
formal, and informal recognition, in dealing fairly 
with disputes that occur in union organizing activity 
and in the negotiation and administration of agree
ments, and in resolving issues that arise because of 
the variety of agency policies adopted under the 
decentralized arrangements provided by Executive 
Order 10988.

The need for program change appears to center in 
six major areas:

• A central body to admini^r the program and 
make final decisions on policy questions and dis
puted matters.

• Revision in the multiple forms of recognition 
authorized, and improved criteria for appro
priate units and consultation and rtegotiation 
rights.

• Clarification and improvements in the status of 
supervisors.

• An enlarged scope of negotiation and better 
rules for insuring that it is not arbitrarily or 
erroneously limited by management representa
tives.

• Third party processes for resolving disputes on 
unit and election questions, for investigation

to
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1 Total employment in the executive branch, as of Noveml^ 1968, 
excluding FBI, CIA, NSA, and foreign nationals serving outside the 
United States. Unit data includes, for the Post Office Department, 
only the 7 national exclusive units; not included are approximately 
24,600 exclusive units in local post offices.



and resolution of complaints under the “Stand
ards of Conduct for Employee Organizations” 
and “Code of Fair Labor Practices,” and for 
assistance in resolving negotiation impasse prob
lems and grievances.

• Union financial reporting and disclosure.
We believe that desirable changes in these areas 

can be accomplished without serious disraption to 
the ongoing program by a new order which builds 
upon the foundation of experience gained by the 
parties under Executive Order 10988. The changes 
should remove many of the current causes of agencv 
and union dissatisfaction and provide a framework 
for responsible dealings by botn sides in the future.

In fashioning the recommendations which follow, 
we have been mindful of the desirability of preserv
ing the features of Executive Order 10988 which have 
worked well. We do not propose change for chafe ’s 
sake or in order to adopt some other model for Fed
eral labor-management relations. Our recommenda
tions deal only with deficiencies in the present order 
that need correction and weaknesses in operations 
that need strengthening, for overall the program is 
healthy and thriving. We have been mindful, too, in 
proposing these adjustments, of the need to provide 
an equitable balance of rights and responsibilities 
among the parties directly at interest— t̂he employees 
lalMr organizations, and agency management— ând 
the need, above all, in pubhc service to preserve the 
public interest as the paramount consideration.

niques and attitudes for the meaningful consideration 
of issues and problems during the developmental 
stages of Federal labor-management relations.

'^ i le  these objectives have oeen met in part, their 
accomplishment has not been free of adverse effects. 
Agencies have found that the lack of authoritative 
central rulings on policy questions has tended to build 
up unreasonable pressures on the labor-management 
relationship. The mere appearance of bias inherent in 
the one-sided processes prescribed in various provi
sions of the order and the standards and code has 
placed an excessive burden on agency decisionmaking 
in disput^ matters. It has brought continued labor 
organization complaints of basic inequality of status 
in the arrangements and has strengthened their de
mands for program supervision by a central author
ity and for impartial, third-party handling of 
disputed matters.

The need for a <^tral authority in the program 
under present conditions has been amply demonstra
ted. Accordingly, we recommend the establishment 
of a Federal Labor Relations CounciL consisting of 
the Chairman of the Civil Service Commission as 
chairman of the Council, the Secretary of Labor, an 
official of the Executive Office of the President, and 
such other officials of the executive branch as the 
President may, from time to time, designate in order 
to insure effective oversight of the program. The 
Council should be supported by an adequate profes
sional and administrative staff furnished by the Civil 
Service Commission.

The Council should be authorized to administer 
the entire Federal service labor relations program;
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A Central Authority To Administer t ^  
S tin -T h e Federal Labor Relations Council

A Federal Labor BeUtiom Courunl, eo i^ t 
the Secretary of Labor, the Clunrnum of tlu - 
Service Commission, an opial of the 
fiee of the President, and such othar 
executive branch as the President may, from *<> 
Um !desigm te shmld he established to oversee the 
entire Federal service labor relations 
make definitive interpretatiom a n d  ruhngs on any 
provision of the order, to dec'de 
to entertain, at its discretion, affeds 
on certain dis^ted maiters, to tssm 
regulations, and to report to the President on the state 
of the vroqram loith recommendations.

Experience with the program and the rewmmenda- 
tions of agencies and unions clearly reflet the need to 
establish a central authority to administer the pro-

minister the program should be vested “  
of executive departments and agencies, with 
technical guidance and assistance functions aligned 
to the Department of Labor and the Civil 
Commission. This decision was desij^ed to 
accommodation to the wide diversity of labor rela
tions situations among the agencies, to allow flexibu 
ity for mutually agreed innovations, to encoura^ toe 
development of cooperative relations between unwM 
and agencies, and to foster the development of tech-

to make definitive interpretetions and .J®
needed, on any provisions of the order or on major
policy issues; to entertain, at its discretion and m
accordance with such rules as
appeals from decisions on <»rtain
to issue appropriate reflations;
time, to r^ort to the President on the ^ate of ^
program and to make recommendations for its

' " T S a f  Council of high executive officials com
posed in this manner would ensure the desired bal
ance of judgment and expertise in the 
management and labor relations fields. Although 

with full authority, the Council should ^  
calculated restraint in exercisiM its «sponsibilitaM 
so as to leave the agencies and l a b o r  organizaUoM 
free to work out their differences to the maximum 
extent possible without damaging the overall 
program.
B. Recognition and Unit Determination

(1) The term ^̂ labor orgamzation'̂  shouM he sub
stituted far the term ^ êmployee organizatton amd
shoiM be redefimd.

(2) Inf&rmdl recogndum shoM  be
(3) Formal recognition also s h M  he abolisl^

dcUe of th/6 716W wder.
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(4) Nationcd form<iL recognition shovld he ahol- 
ished and in lieu thereof natumal con9uLtati(m rights 
should he established. The Federal Labor Relations 
Council should develop eligihiUty criteria for grant
ing national consultation rights. National consul,ta- 
tion rights shovld not he granted to an organization 
for a unit when another organization already holds 
exclmive recognition at the national level for that 
unit. A labor organization shmM have a right of 
appeal in̂  instances where it believes national consvl- 
tations rights have been improperly withheld.

(5) Exchisive recognition should be made avail- 
ahle without membership requirements and deter
mined by use of secret ballot elections in cdl cases. Thfi 
60-percent representative vote nde shoiM be abol
ished. Only one valid election should be held in any 
unit or any subdivision of that unit in a 12-m<mt% 
period.

(6) /ti addition to the community of interest''’' 
cnterion, an appropriate unit should be one that pi'o- 
motes effective dealings and e-fficiency of agency 
operaticms, A unit should not include guards together 
with other employees. Criteria for establishing units 
for national exclmive recognition should be the same 
as those used for establishing the appropriateness 
of other units foi' exclmive recognition.

Executive Order 10988 took careful note of the 
long-^ablished policy of the Federal Government 
to solicit and consider the views of its employees in 
formulating and revising personnel policy. It M*as 
dteigned to accommodate the wide variations in em
ployee organizations among the agencies and depart
ments. It was structured to provide three types of

lawful organization of any kind in which employees 
participate and which exists for the purpose, in whole 
or in part, of dealing with Federal agencies concem- 
mg grievances, personnel policies, and practices, or 
other matters affecting the working conditions of 
their employees.

2. Informal Recognition.
Informal recognition was originally intended to 

serve as a transitional feature in order not to disrupt 
existing relationships with small imion groups in the 
early, developmental phases of the program. Re- 
wrted experience with this form of recognition in
dicate that while a small number of unions still 
find it to be a useful tool, a substantial number of 
TOth ^lon and agency officials believe it has out
lived its usefulness.

In general, union experience has shown that it de
tracts from the dignity and prestige of exclusive 
recognition, and that it is inappropriate in units 
where another organization holds exclusive rep
resentation rights. Agencjr experience also has been 

? nemtive side. Federal management 
omcials have found that informal recognition is no 
longer meaningful; that it encourages fragmenta
tion, creates overlapping relationships, and places an 
undue administrative burden on management: and 
that unions with such recognition lack the strength 
to wntnbute substantially to stable labor relati^s.

1 he body of ex^rience reported demonstrates 
quite clearly that informal recognition now contrib-

tsDtoto



recognition—informal, formal, and exclusive— 
generally determined according to the extent to which 
an employee organization or labor organization rep
resented Federal employe^ in a particular govern
ment activity or unit within the activity.

During the 7 years that have elapsed since the 
order became effective, there has been a strong and 
steady surge in the organization of Federal em- 
ploj'ees. In keeping with the dynamics of chan^ng 
conditions, it is appropriate at this time to reconsider 
the original policies for recognition and dealings 
with organizations and to evaluate the experience 
gained with each type of recognition in terms of its 
contribution to the development of stable and signifi
cant Federal labor relations.

1. Definition of Qualified Organizations.
The use of the term “employee organization” and 

the definition of this term in Executive Order 10988 
seem needlessly artificial in the Federal program as 
it exists today. The terms more commonly in use are 
“union” or “labor organization.” We recommend 
adoption of “labor organization” for standard usage 
in the new order since it directly reflects the relation
ship of most Federal employee groups with the gen- 
onal labor movement.

To minimize problems of interpretation and to 
assure employees of the widest possible choice in 
selecting organizations to represent them, we further 
recommend the adoption of a simplified definition 
of the term “labor organization”, patterned upon that 
contained in the Labor Management Relations Act, 
as follows: The term “labor organization” means a

tinuance, therefore, is no longer appropriate in a 
program that has reached a high level of exclusive
recognition. . . . .  ,

We recommend that the granting of infomal 
recognition hd discontinued at this time and that 
existing informal recognitions be terminated 6 
months from the effective date of the new order.

3. Formal Recognition.
The 1961 task force recommended that formal iw-

Xition be granted to an employee organization 
in it achieved and maintained a sizable member

ship, which was determined to ^  10 percent of the 
employees in the unit of recognition. The establidi- 
ment of this type of recognition was a reflection of 
what was common practice in labor relations in the 
Government at that time. Exclusive recog-nition 
existed only on a very limited scale and in only 
two agencies. The prevailing mode of relationship 
was permissive, unstructured, and consultative.

Formal recognition, thus, permitted continuation 
of existing relationships. It also gave employees and 
organizations an opportunity to gather strength to 
meet the requirements of the then newly-establislied 
exclusive recognition. Formal recognition served 
these purposes well during the early years of the 
program. However, in recent years it has produced 
problems which hinder the development of stable 
and orderly labor relations. It has contribute to 
excessive fragmentation of units, confusing and over
lapping relationships, and difficulties in maintaining 
an appropriate difference in the rights and obliga
tions under this form of recognition compared with

totoCO



those prescribed for exclusive. For these reasons, the 
majority of agencies have indicated that formal rec
ognition should be discontinued.

On the other hand, most unions have recommended 
ite retention. They regard formal recognition as a 
sifcmificant form of assistance in further organizing 
the work force, particularly because it makes possible
obtaining dues withholding privileges.

We have considered the possibility that formal rec
ognition might be retained and its terms be modified 

some of the present difficulties. For 
example, It has ^ n  proposed that membership re-
S n ’t S o  ‘ hat consulta-^ n  rights be limited to the formulation of personnel 
^hcy. However, we believe that this propc4l would 
not adequately alleviate present difficulties and could 
produce additional problems.

recognition today is exclu
sive. Over 50 percent of the Federal work force is 

y  exclusive—far ^ a te r  than the cov- 
private employment. c W ly , employees and

® special assist-
provided by formal recognition, 

warranted in view of the 
problems involved m administering multiple forms

we recSmmenf fh S X  
thfs tilS recognition be discontinued at

timing of termi-
warnSiff formal recognitions is a matter that 
t i l  1 j  consideration of the equi-

r  W®, ̂ ĉommend that the Federal Labor 
Relations Council study this issue in connection with

fh that formal recognition at the national level requires an agency to notify
recognition of con- 

templated policy changes affecting alf employees. It 
also provides that such labor organizations may pro
pose changes m existing policies, confer in pe^on 
with appropriate officials from time to time, and at 

present views m writii^ on personnel poli
cies and practices and matters a fe in g  working con- 
frlfinf* tjiafc are of concern to members. And it is the 
intent of the order that management officials will 
giw careful attention to union proposals
staSS!f?hL®"®^t?® the nee^ to develop specific 

J provide greater uniformity in

toraii.nW?' "e  recommend that the
recomition at the national

S n  r L fc ^ l “national consul-
substituted as more descriptive of 

the mtended purpose. To promote greater uniform-
cJindwfSr™®”  Relationsu uncil, after consultation with agencies and labor

tinn the principle of exclusive recogni-
i r i  ”  consultation rights should not be 
^ranted in any unit where an organization already
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the implementation of other changes recommended 
in this report and that the Council, within 1 year, 
issue regulations providing for the termination of all 
existing formal recognition. Until regulations for 
general termination are promulgated, existing formal 
recognitions should continue in effect unless a par
ticular recognition is terminated in the normal course 
of applying the terms of the new order. No new 
formal recognitions should be granted after issuance 
of the new order.

4. National Consultation.
There has been some dissatisfaction >yith the oper

ation of formal recognition at the national level on 
the grounds that there is confusion as to the rights 
invmved and the process is somewhat ineffective. We 
find some merit in this criticism. The current provi
sion for granting national formal recomition is 
couched in broad language and allows a wide latitude 
of discretion to an agency head in determining the 
conditions under which recognition will be granted. 
In the absence of firm guidelines, departments and 
agencies necessarily have adopted their own stand
ards. and their application have resulted in some 
inconsistencies. Similarly, the nature and extent of 
communication with labor organizations and the con
sideration given to their expressed views has differed 
among the agencies.

Labor organizations have suggested ways in which 
the functioning of this type of recognition might be 
improved. These views indicate a need to express 
more fully what this concept was intended to 
accomplish.

iiolds exclusive recognition at the national level.
We recommend that national consultation nghts 

include all of the following, but not the right to 
negotiate:

• Notification to the labor organization by the 
agency of proposed substantive changes in per- 
soiinel policies that are of concern to employees 
it represents;

• Opportunity for the labor organization to com
ment on such proposals;

• Opportunity for the labor orgMization to sug
gest changes in personnel policies that are of 
interest to employees it represents and to have 
its suggestions receive careful consideration;

• Opportunity for the labor organization to con
fer in person upon request at reasonable times;

• Opportunity for the labor organization to sub
mit its views in writing at any time.

These changes should facilitate greater under
standing of mutual problems and substantially con
tribute to the improvement of labor relations.

The Council, upon establishing eligibility criteria 
for national consultation rights, should set a date for 
abolishing formal recognition at the national level. 
Until such date, existing rights and benefits of na
tional formal recognition should be continued.

5. Exclusive Recognition.
Federal labor-manageinent relations have been 

productive and the objectives of the order best served 
in situations where exclusive recognition is held.
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However, the 10-percent membership requirement 
specified by the order for exclusive recognition has 
not proven significantly beneficial and has created 
administrative problems in determining eligibility. 
Similarly, experience has been unsatisfactory with 
the use of authorization cards, dues withholding au
thorizations, petitions, and other such materi^s as 
the basis for determining whether a majority of the 
employees in a unit wish to have a labor organization 
as the exclusive representative. While such signed 
materials can adequately show the interest of em
ployees in choosing a representative, or in changing 
or discontinuing a representative, they are not suf
ficiently conclusive to be the basis for a determination 
of the will of the majority without an election.

Therefore, we recommend that hereafter in the 
Federal profi^m the 10-percent membership require
ment should be eliminated and that all determina
tions whether a labor organization is the choice of a 
majority of the employees in an appropriate unit as 
exclusive representative should be based upon the 
results of a secret ballot election. All elections should 
be conducted under the supervision of the Assist
ant Secretary of Labor for Labor-Management 
Relations.

Also, in the administration of the program there 
has been some confusion as to the interpretation of 
section 3(b) of the present order, which provides 
that agencies shall not be rMuired to redetermine 
majority status in any unit within 12 months a ^ r  a 
prior determination of exclusive status has been made 
with respect to such unit. Questions have arisen as 
to whether upon losing an election in a unit the los-

of the employees present and eligible to vote in a 
representation election must participate in order for 
the election to be considered valid. It is said that the 
rule violates the rights of the majority and is in con
flict with standards for labor relations in the private 
sector. We believe that the development of sound 
labor relations will be served better by rescinding the 
rule and recommend that when an election is held 
the right of exclusive representation be determined 
on the oasis of selection by a majority of those voting.

6. Criteria for Unit Determination,.
The present order’s language has been criticized 

as deficient in that it does not provide adequate cri
teria for purposes of appropriate unit determination. 
We are aware of the difficulties encoimtered in this 
area of public sector labor relations. We recognize 
that the element of uniqueness in each situation re
quires handling a{>propriate unit determinations on 
a case-by-case basis, and that such determinations 
must be tied basically to a clear and identifiable 
community of interest of the employees involved. 
However, we recommend that in addition to meet
ing the “community of interest” criterion, an appro
priate unit must be one that promot^ effective 
dealings and efficiency of agency operations. We 
Mieve that these additional criteria are essential to 
insure effective Federal labor-management relations.

In the private sector, a unit is not considered ap
propriate for the purposes of collective bargaining if 
it includes together with other employees any indi
vidual employed as a guard to enforce against em
ployees and other persons rules to protect property

to
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ing organization or any other labor organization can 
seek exclusive recognition in a smaller unit; and 
wltether, following a grant of exclusive recognition, 
employees or an agency can assert that the exclusive 
representative no longer represents a majority of 
employees in the unit.

With regard to these questions we believe that:
(1) The criteria established for private sector 

labor relations prohibiting more than one valid elec
tion in a unit or subdivision of that unit in a 12- 
month period should be followed in the Federal 
sector.

(2) Once a labor organization has b^n granted 
exclusive recognition, it would not contribute to the 
improvement of staole labor-management relations 
to permit a question concerning representation to 
be raised within 12 months after the grant of such 
recognition, unless there are unusual circumstances 
which warrant such action.

To deal with these matters, we recommend that the 
section be amended to provide as a general rule that 
only one valid election may be held in any unit or 
any subdivision of that unit in a 12-month period to 
determine whether any labor organization should 
become or continue to ne recognized as the exclusive 
representative of employees.

Sixty Percent Representative 
Vote Rule

There is rather general dissatisfaction with the 
current rule which requires that at least 60 percent

of the employer or the safety of persons on the em
ployer’s premises; nor may a labor organization be 
certified as the representative of employees m a unit 
of wuards if such organization admits to membership, 
or fs affiliated directly or indirectly with an organiza
tion which admits to membership, employees othei 
than guards. Labor-management relations in tho 
Federal service has developed to the point wher*- 
these same considerations should be appued. We rec
ommend that the new order provide for separate 
units for guards; and for guards to be represented 
only by organizations which do not admit to membe^ 
ship, and are not affiliated directly or indirectly with 
organizations which admit to membership, employees 
other than guards. These requiremrats would not 
affect existing units or representation but should 
be applied in all unit and representation determina
tions under the new order.

National Exclusive Recognition

Question has been raised concerning a policy state
ment issued by the President’s Temporary Committee 
on the Implementation of the Federal employee- 
management relations program which discouraged 
the establishment of units for the purpose of national 
exclusive recognition.

Relatively few problems have arisen in this area 
in the past seven years. However,, at this stage of the 
program, we feel that determinations as to the ap
propriateness of such units should be based upon the 
same criteria as are used in determining the appro-
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priatene^ of any other unit requested for the purpose 
of exclusive reco^ition.

When nationu exclusive recognition has been 
j^anted in an appropriate national unit, no recogni
tion should be granted to any other labor organiza
tion for employees within the national exclusive unit. 
This does not preclude consultation or negotiation 
at any level with representatives of the nationally 
recognized exclusive union.
C. Status of Supervisors

Th  ̂term̂  ^̂ supervisor*’’ shovHd he expressly defined 
and sumrviaors should he considered part of manage- 

recognition should not he granted for mixed 
v/mts or for units consisting solely of supervisors. 
Supervisors should not participate in the manage
ment or representation of lahor organizations which 
represent other employees. Agehcies should take steps 
to improve the status of supervisors and associations 
of sfupenmors hy insuring that they are afforded the 
opportunity to participate in a meaningful way in 
the mana êriient process and to have their prohlems 
carefully considered.

Experience under the order has raised serious ques
tions r^rding the status of supervisors in the pro- 
^ m . The questions involve issues of definition, the 
form of recognition, if any, to be granted for units of 
supervisors, and the area of conflict of interest and 
F|0ssible violation of the Code of Fair Labor Prac
tices which occurs when supervisors participate in 
ormnizations of their subordinates.

The 1961 task force expected that the development

organizations which tradi- 
^nally ™ P^nt ^ch supervisors in the private 
^ tor, and which hold exclusive recognition for units 
of such supervisors on the date of the new order.

® withholding
J excluded from

J exclus^e unit by action of the foregoing 
should be permitted to continue his 

dues authorization m effect, if he desires to do so, so
Jfmfe otherwise meets the condi-

“ agree.
organizations of supervisors should 

i S i  their problems
should be one which minimizes the potential for

t^e ranks of management, 
communication and consultation 

tetween supervisors and their representativesTd 
higher management officials, and which maintains a

responsibility S  
Agencies should take steps to assure 

«  juMrvisors and associations of supervisors are 
fuM^v p a rtic ip a te iS a ™ ^

^  m the management process and have their problems carefully considered
thA associations desiring to be afforded
«  opportunity to consult with Federal management

a£kted° wSl ?®**‘ ®®m*»e*‘ship should not be with any labor organization or federation
and ^ould have no relation-

ô*'mal or exclu- sive recognition for nonsupervisory employees.

bO
oo



of employee-management relations in the Federal 
service under a formal program would have the effect 
of making the role of the Government mana^r 
clearer and better defined, and it welcomed this
D1

fe are eo[ually concerned with this objective. We 
view supervisors as a part of management, responsi
ble for participating in and contributim  ̂ to the 
formulation of agency policies and procediires and 
contributing to the negotiation of agreements with 
employees. Supervisors should be responsible for 
representing management in the administration of 
agency policy and labor-management agreements, 
including negotiated grievance sĵ stems, and for ex
pression of management viewpoints in daily com
munication with employees. In short, they should be 
and are part of agency management and should be 
integrated fully into that management. We are also 
concerned that recognition granted for units of super
visors not compromise in any way the free choice by 
subordinate employees of their own representatives.

For these reasons we recommend that recognition 
should not be granted for any unit which includes 
supervisors, or managerial executives, and that 
supervisors should not participate in the management 
or representation of labor organizations granted 
recognition under the order. Such persons should be 
excluded from current units of formal or exclusive 
recognition and from coverage by negotiated agree
ments not later than 1 year from the effective date 
of the new order.

Where justified by long established practice in a 
particular industry, supervisors may be represented

The Civil Service Commission 'should authorize 
agencies to enter into dues withholding agreements 
with managerial or supervisory as^iations with 
which they establish official relationships.

For the sake of clarity and uniformity, we recom
mend adoption of a definition of “supervisor” similar 
to that found in the private sector.

Finally, we recommend that the Federal Labor 
Relations CounciJ, within 2 years, provide for_ a 
review of the arrangements e^ablished by agencies 
for dealing with supervisors and associations of 
supervisors on their problems and, upon the basis of 
such review, make such further recommendations to 
the President as it deems appropriate.

D. Resolution of Disputes on Unit, Representa
tion, Unfair Labor Practice and Standards of 
Conduct Matters

The Assistant Secretary of Labor for Labor-Man- 
agement Relations shovila issue ^cisions m vmit, rep
resentation, unfair labor practice, amd stcmdards of 
conduct of labor orgawzation cases. Either party 
should have a limited right of appeal on major policy 
issues to the CourwU.

Under the present order, the Assistant Secretary 
of Labor for Labor-Management Rdations assists 
agencies and unions by providing third-party deter
minations on unit and representation disputes 
through the nse of advisory arbitration. This feature 
of the program has worked well.

However, no comparable procedures have b ^  
available for third-party involvement in resolving
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di<«outes relating to unfair labor practi^ charges a^d 
ffid^vTolatio^ of the standards of conduct for 
em & ee organizations. Nor is 
for the conduct of representation elections by a 
S  inTnterest in the results. Both ag^cies and 
unions have identified the lack of third-party 
in IhSe fundamental areas of labor relations as seri
ous deficiencies in program arrangements.

We believe that the program would be improved 
materially by having all administrative disput^ of 
this nature resolved by an official who is independe 
of the parties and is assign^ this 
the President. Impartial action on the^ 
n S i a r y  for the k ir  and effective conduct of labor
relations in the Federal service.

AccordinfirlVi we recommend that the A^istant 
retary of Labor for Labor-Mana^ment f  
assigned responsibility for the handlmg of 
S m i n g  unfair labor practices on the part of 
either labor organizations or agency 
and alleged violations of the standards of conduc 
for labor organizations, and for the supepision of 
rS p re it io n  elections, in addition to his p ^ t  
rMnonsibilitv for unit and representation disputes. 
The Assistant Secretary shoi^ be 
decisions to agencies and la.bor 
cases, subject to a limited right <>/ »PP®»̂  
policy issues by either party to the Federal Lalwr 
Relations Council, and to refer cas^ involving major 
policy questions to the Council for decision or general

The assignment of responsibility for the re^lution

Case Handling Procedures

1. Unit Cases.
In any case where the Assistant Secretanr deter

mines that a hearing is necessary, he should designate 
a hearing officer to conduct the hearing and to for
ward to him the record. After considering the record 
and any briefs filed, the Assistant Secretary should 
issue and publish his decision.

2. Representation Gases.
Unresolved questions such as those coticeming the 

timeliness and validity of an election request or the 
eligibility of parties to participate in an election 
should, upon request of a party at interest, be decided 
by the Assistant Secretary. Where he determines an 
election to be appropriate, he should appoint per^ns 
responsible to him for the supervision of the 
Such persons should have authority, acting on behalf 
of the Assistant Secretary, to decide details of elec
tion procedures, to supervise the elfection, and to 
report the results to him. Representation and election 
issues which the Assistant Secretary determines 
warrant hearings should be heard by persons ap
pointed by him to make recommendations to him. 
Election certifications should be issued by thp 
Assistant Secretary.

3. Unfair Labor Praotixie Cases.
Alleged unfair labor practices other than those 

subject to an applicable grievance or appeals pro
cedure should be investigated by the agency and labor 
organization involved and informal attempts to re-



of administrative disputes in this manner will bene
fit both ag^cies and unions and bring impartiality, 
order, and consistency to the process. As decisions are 
issued, a body of precedent will be developed on 
which interested parties can draw for guidance in 
avoiding attitudes or practices that engender con
flict in the labor-management relationship.

In the performance of his responsibility, the Assist
ant Secretary should be authorized to request the 
services and assistance of employees of such agencies 
as he may deem appropriate.

The Assistant Secretary should have the authority 
to require agencies and labor organizations to cease 
and desist from conduct violative of the order, and 
to require them to take such affirmative corrective 
action as he deems appropriate to effectuate the poli
cies of the order. Enforcement of decisions of the 
Assistant Secretary should be achieved through (1) 
publishing and appropriate posting of decisions; (2) 
the required reporting by the respondent (agency or 
labor organization), within a specified period, to the 
Assistant Secretary of the corrective action taken; 
and (3) where the Assistant Secretary finds that 
necessa^ action has not been taken, referral of the 
mat.ter to the Council for appropriate action. In the 
event questions arise involving the Department of 
liabor, the Assistant Seciretary’s responsibility should 
be performed by a member of the Civil Service Com
mission designated by the Chairman of the 
Commission.

solve the complaints should be made by the parties. 
I f informal attempts are unsuccessful in disposing 
of the complaints within a reasonable period of time, 
both parties may agree to stipulate the facts to the 
Assistant Secretary and request a decision. In lieu 
of a joint request, either party request the A^ist- 
ant Secretary to issue a decision in the matter. I f the 
Assistant Secretary finds that the matter at issue is 
subject to an applicable OTievance or appeals pro
cedure, or that a reasonable basis for the compmnt 
has not been established, or that a satwfactory oflfer 
of settlement has been made, he may dismiss the 
complaint. I f he finds, based on the allegations and 
the report of investi^tion of the parties, that there is 
a reasonable basis for the complaint, and t^at no 
satisfactory offe’ of settlement has beeii made, he 
may appoint a hearing officer to hold a hearing and 
report findings of fact and recommendations includ
ing, where appropriate, remedial action to be taken 
and notices to be posted. After considering the hear
ing officer’s recommendation and any exceptions filed, 
the Assistant Secretary should issue and publish his 
decision.

4. Standwrds Cases.
Alleged noncompliance with the standards of con

duct by a labor organization seeking recomition and 
alleged violation of the. standards by a laBor organi
zation holding recognition should be investigated by 
the Assistant Secretary, m ere  inv^igation estab
lishes a reasonable basis for believing that the 
standards have not been met or have been violated
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and no appropriate corrective action has been taken 
by the labor organization, the Assistant Secretary 
may appoint a hearing officer to hold a hearing and 
to report findings of fact and recommendations. After 
considering any exceptions filed, the Assistant Sec
retary should issue and publish his decision. Where 
the labor organization has reasonable internal pro
cedures designed to adjust the complaints of its mem
bers, the Assistant Secretary should not act until the 
member has exhausted such procedures, provided the 
organization processes the complaint in a reasonably 
expeditious manner.

If the Assistant Secretary finds that the standards 
of conduct have been violated, he may stipulate the 
remedial action required to be taken and should have 
authority to enforce such remedial action by requir
ing the posting of appropriate notices to members, 
by the issuance of puluic reports, or, in appropriate 
cases, by directing the suspension or revocation of the 
dues withholding privilege or the withholding, 
su^ension, or revocation of recognition.

The role of the Assistant Secretary of Labor for 
Lal}or-Management Relations outlined above will

Srovide impartial procedures and assistance for the 
isputed matters named and will utilize experienced 

and trained stalT who are familiar with the laws and 
policies of government.

E. Negotiation and Administration of Agree* 
ments

(1) The scope of negotiatimx should be clarified by 
providing for the negotiation of a'p'pro'priate arrange-

authority outside the agency or by the terms of a con
trolling agreement at a higher ageruiy level). When 
an agreement is renegotiated or before it is extended 
it should be brought into conformance with current 
agency 'policies and regulations.

(6) Agencies should not negotiate agreements 
xoith labor organizalions which would abridge the 
right of employees to join or not join a labor orga’ni- 
zation  ̂ or whtch would require employees to pay 
money to the organization, other them, through 
voluntary dues withholding, pursuant to a written 
authorization.

(7) Employees representing a labor organization 
should not be on o-fficial time when negotiating an 
agreement with agency vruinagement.

1. Areax Excluded from Negotiations.
Section 6(b) of the present order includes a pro

viso that the obligation to negotiat« does not extend 
to “such areas of discretion and policy as the mission 
of an agency, its budget, its organization, and the 
assignment of its personnel, or the technology of per
forming its work.”

Generally, labor organizations have stated that 
they are not concerned with the mission of an agency, 
its budget, and its organization because these matters 
do not relate to personnel policies or working con
ditions. They are, however, concerned with the 
assignment of personnel and the technology of per
forming work mcau% personnel actions in these arr as 
directly affect the jobs of employees, particularly 
those who are being displaced by automation or other 
technological changes. While recognizing the right
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ments for employees adversely a^ected by the
reaHgnment of work forces or technologwal

{2^ Except where negotiations are conducted at 
the naiioruu level  ̂ agencies should increase  ̂ where 
‘practical  ̂delegation of authority on personnel policy 
matters to local managers to permit a wider scope for 
negotiations. Procedures should he established to 
resolve disputes over negotiability questions.

(3) Agencies and labor organizations should be 
free to engage in joint negotiations on a multiunit 
basis. The Council should study the question of 
further guidan/se on this matter.

(4) The requirement for agency approval of nego
tiated agreements is necessary and should be con
tinued. However, approval or disapproval should be 
based soldy upon the agreement's conformity with 
laws, existing published agency policies and regula
tions {umless the agency has graced an exception to 
a policy or regulations), and with the regulations of 
other appropriate authorities. A local agreement sub
ject to a national or other controlling agreement at 
a higher level should be approved in accordance with 
the procedures provided in the controlling agreement 
or, m the absence of such procedures, in accordance 
with agency regulations on the subject.

(5) Administration of an agreement should be 
governed by laws, regulations of appropriate au
thorities, and the published agency policies and reg
ulations in existence at the time the agreement was 
approved {unless the agency has granted an excep
tion, to a policy or regulation or it subsequently is re
quired to be changed by law or other appropriate

of an agency to assign personnel or to introduce new 
machines and working proce^ , some labor organi
zations want to assure the right of exclusive repre
sentatives to negotiate protective arrangemente for 
employees adversely affected by personnel policies, 
changing technology, and partial or entire c l o s u r e  
of an installation.

The 1961 task force, in its discussion of this matter, 
noted that major reorganizations or changes in work 
methods, while not negotiable themselves, will in
volve implementation problems that may be nego
tiable—such as promotion, demotion, and training 
procedures. Experience has shown that many agencies 
and labor organizations have negotiated agreements 
dealing with the impact of such actions on employees.

We believe there is need to clari^ the present lan
guage in section 6 (b) of the order. The words “assign
ment of its personnel” apparently have been 
interpreted by some as excluding from the scope of 
negotiations the policies or procedures management 
will apply in taking such actions as the assignment 
of employees to particular shifts or the assignment 
of overtime. This clearly is not the intent of the lan
guage. This langua^ should be considered as apply
ing to an agency’s right to establish staffing patterns 
for its organization and the accomplishment of its 
work— t̂he number of employees in the agency and 
the number, type, and grades of positions or em
ployees assigned in the various segments of its organi
zation and to work projects and tours of duty.

To remove any possible future misinterprotation 
of the intent of the phrase “assignment of its per- 
.sonnel,” we recommend that there be substituted in
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a new order the phrase “the number of employees, 
and the numbers, types and grades of positions, or 
emj)loyees assigned to an organizational unit, work 
project or tour of duty”. As further clarification, a 
sentence should be added to this section providing 
that a^ncies and la^r organizations shall not be 
precluded from negotiating agreements providing for 
appropriate arrangements for employees adversely 
affected by the impact of realignment of work forces 
or technological change.

2. Delegation of Authority within Agencies and 
Procedures for Resolving Negotiability Questions.

Much of the complaint by labor organizations 
about the operations of the program centers on claims 
that local managers do not have sufficient delegation 
of authority on personnel policy matters to permit 
effMtive negotiations at the installation level. It is 
claimed that agencies through their regulatory au
thority have narrowed imduly the range of negotia
ble matters, thereby limiting the area for bilateral 
iwgotiations. The organizations have recommended 
that all matters should be considered negotiable, as 
long as they are not inconsistent with present and 
future laws, thereby increasing the ability of local 
management officials to engage in meaningful collec
tive bargaining.

We firmly believe that agency regulatory authority 
must be retained, but fruitful negotiations can tak'e 
place only where management officials have sufficient 
authority ito negotiate matters of concern to em
ployees. Therefore, except where negotiations are

Where the dispute as to negotiability involves 
interpretation of a national or other controlling 
agr^ment at a higher level to which the local nego
tiations are subject, the dispute should be resolved 
m accordance with pit)cedui^ contained in such 
â TOment, or in accordance with agency regulations 
in the absence of negotiated procedures.

Issues as to whether a proposal advanced during 
negotiations, either at the local or national level, is 
not negotiable, Waiise the agency head has deter- 
tmned that It would violate any law, regulation or rule 
established by appropriate authority outside the 
agency may be referred to the Federal Labor Rela- 
tions Council for decisi<m. Similarly, issues as to 
whether an agency’s regulations are contrary to the 
new order, to interpretations of the order issued by 
the Council, or to ai)plicable law or regulations of 
^propriate authorities, should be referred to the council for decision.

A labor organization should be permitted to file 
an unfair labor practice complaint when it believes 
that a management official has been arbitrary or in 
error in excluding a matter from negotiation which 
has already b^n determined to be negotiable through 
the processes described in the preceding paragraphs.

In summa^, we believe that much can be done 
within agencies to improve the negotiation process. 
Ihe prwedures recommended would give exclusively 
recogniz^ organizations a way of resolving, durinc 
negotiations, qu^tions as to whether a matter pro- 
^sed for negotiation is in conflict with law, appli
cable regulations or a controlling agreement
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coni^ucted at the national level, agencies should in
crease, where practicable, delegations of authority on 
personnel policy mattere to local managers to permit 
a wider scope for negotiation.

Agencies should not issue over-prescriptive regula
tions, and should consider exceptions from agency 
regulations on specific items where both parties 
request an exception and the agency considers the 
exception feasible.

Where proposals for changes in agency regulations 
are made through the national consultation process, 
and by means of granting exceptions, agencies, to the 
extent possible, should attempt to increase the author
ity of local managers to accomplish the purposes of 
the order consistent with the public interest and the 
maintenance of the efficiency of the Grovernment oper
ations entrusted to them.

When issues arise as to the particular scope and 
specificity of agency regulations which limit the 
extent of matters negotiable at the local level, such 
issues should be resolved through consultation with 
organizations granted national consultation rights. 
AVhere disputes develop in connection with negotia
tions at the local level as ta whether a labor organi
zation proposal is contrary to law or to agency regu
lations or regulations of other appropriate authori
ties and therefore not negotiable, the labor organiza
tion should have the right to refer such disputes 
immediately to agency headquarters for an expedi
tious determination. A headquarters determination 
in interpretation of the agency’s regulations should 
be final.

3. Mvltiunit Negotwiions.
In addition to the means recommended above for 

increasing the scope of negotiations within_delegated 
authority, an agency and a labor organization or 
group of labor organizations should be free to engage 
m joint negotiations covering any combination of 
units at any level of the agency where the parties are 
in agreement that such an arrangmeent would pro
vide for more productive negotiations. Any multi- 
imit agreement negotiated at the headquarters level 
of an agency, of course, Avould preclude any need for 
“national consultation rights” for the employees 
covered by such an agreement.

Where the parties are unable to reach agreement on 
a proposed combination of units for purposes of nego
tiations, the normal procedures for establishing a 
single appropriate unit for exclusive recognition are 
available.

We recognize that complex qu^tions of multiunit 
and joint bargaining are emerging which influence 
the structure of collective bargainmg in the private 
sector, and therefore recommend that the Council 
institute a study of this aspect of coll^tive bargain
ing to determine whether further guidance on this 
matter is warranted in the Federal program.

4. Approval of Agreements.
Some objections have been raised by imion repre

sentatives to the current requirement that a negoti
ated agreement must be approved by the agency head 
or his designated representative. It has been sug
gested that the requirement be eliminated completely.
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or that limitations be placed on the scope of review 
(to preclude “second-messing” on substantive issueS) 
and on the length of time allowed for completion 
of review and subsequent approval or disapproval.

Wliere the approval process has resulted in un
warranted delay, or in unnecessary or arbitrary 
revision of locally iie^tiated agreements on the basis 
of disagreement with the language or substance of 
what had been negotiatedj union complaints seem 
justified. We are of the opinion, however, that with 
the development of greater sophistication in admin
istering the program such situations may disappear 
entirely in the future.

We Delieve that the requirement for agency ap
proval is necessary and should be continued. Such 
requirement on the part of both management and 
labor is not uncommon in labor relations in the pri
vate sector. Also, in the public sector there are already 
a number of national unions which require higher 
level approval of agreements negotiated by local 
bodies.

We are convinced, however, that some limitations 
should be incorporated into the approval process. In 
this connection, we recommend that approval or dis
approval be based solely upon the agreement’s con
formity with laws, existing published agency policies 
and regulations (unless .the agency has granted an 
exception to a policy or reg[ulation), and with the 
regulations of other appropriate autliorities. A local 
agreement subject to a national or other controlling 
agreement at a higher level should be approved in 
accordance with the procedures p ro v i^  in the 
controlliner aereement, or in the absence of such

provision in a negotiated a^eement relating to pay
ment of money to an organization must be oased on 
voluntary, written authorization by the individual 
employee.

7. Use of Officidl Time hy Em/ĵ oyces Representing 
a Labor Organization in Negotiating an Agreement.

The present order provides that a^ncies may re- 
(]̂ uire that negotiations with an employee organiza
tion which has been accorded exclusive recognition 
be conducted during the nonduty hours of the em
ployee organization representatives involved in such 
negotiations. This permissiveness has led to a wide 
diver^nce of practice among the agencies in grant
ing official time for employees serving as union nego
tiators.̂  Some agencies grant official time; others 
prohibit it or limit the amount of time that is to be 
used. This has resulted in inconsistent treatment of 
emptoyees similarly situated. In addition, the grant 
of official time has led in some instances to the pro
traction of negotiations over a period of many 
months. ^

We believe that an employee who negotiates an 
Q.gr^ment on behalf of a labor organization is work- 
mg for that organization, and should not be in a duty 
status when so en^ged.

W"e recommend that the new order provide that 
employees serving as labor organization representa
tives not be carried in a duty status when engaged in 
the negotiation of an agreement with aeency 
management.
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>rocedures, irTaccordanoe with agency regulations on 
;he subject.

5. Conditions Otymmhuj Adiniirdstratityii of an 
AgTeenient a/nd its Renegotiation or EwteTiston.

Some union representatives allege that agencies 
liave changed their regulations to nullify clauses of 
agreements already negotiated and approved at the 
national level.

We believe that the administration of an agr^- 
ment should be governed by published agency poRcies 
and regulations in existence at the time the agreement 
was approved (unless the agency has granted an 
exception to a policy or regulation) and by any 
changes in policies and regulations subsequently re
quired by law or other appropriate authority out
side the agency, or authorized by the terms of a 
controlling agreement at a higher agency level.

It should be understood, liowever, that an agree
ment must be brought into conformance with current 
agency policies and regulations at the time it is 
renegotiated or before it is extended, except where 
specific exceptions are granted or renewed.

6. Negotiation of an Agreement Involving Pay
ment of Money to a Labor Organization.

The present order has provided that employees 
shall have the I'iglit, freely and without fear of 
j>enalty or reprisal, to join and assist any emi>loyee 
ormnization or to refrain from any sucĥ  activity. 
TVe recommend that this right remain unimpairea.

To avoid any misunderstanding on this subject, 
we recommend that the new order provide that any

F. Procedures for Resolution of Impasses in 
Negotiations

(1) The Federal Mediation and GonoUiaMon S e^ - 
ice should extend its services to the Federal labor
relations program.

(2) A FeaeraH Service Impasses Panel should oe 
established to assist the parties if th^yare v/rujhle^ 
reach agreement through other available m^aiM. 2 he 
panel should he auih^zed to provide fa^tfi^ing (m 
the issues and maJce recommendations to the parties 
as a basis for settlement. In the event dll issues are not 
resolved by the parties within 30 days, the ^aml 
should have the authority to take whxO&ver axitwn. xt 
deems necessary to bring the dispute to settlement.

The present order lacks any express pro<^ures for 
use if an impasse is reached in negotiations, 
than a prohibition against the use of arbitration. The 
President’s 1961 task force expressed the concern that 
in the developing stages of employ^-manaTOment 
relations, the availability of arbitration would have 
the effect of escalating too many impasses to third- 
party settlement. For this reason, the task f o ^  
opposed the adoption of arbitration and sugg^ed in
stead that agencies devise other methods of impasse 
resolution for adoption through negotiation.

We believe that the task force’s concern is still 
valid. The ready availability of third-party pro<^ 
dures for resolution of negotiation impasses could 
cause the undesired escalation eff^t whereby the 
parties, instead of working out their differences by 
hard, earnest and serious negotiation, continually 
would take their problems to a third party for settle-
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inent. Therefore, we believe that arbitration or fact
finding with public recommendations should not be 
used by the parties unless authorized by governmen
tal ̂  authority separate from the agency and union 
which are negotiating. It is generally recognized that 
agreements voluntarily arrived at by the parties are 
the hallmark of the industrial democracy enjoyed in 
this country.

Various methods have been used by departments 
and agencies under the present order in helping to 
bring about settlements in negotiations. They mcfiide 
joint factfinding committees, referral to higher aju- 
thority within the agency and the organization and, 
to a hmited extent, mediation by private third parties. 
Each of these has proved its usefulness and should 
continue to be utilized.

In recent years, the Federal Mediation and Concili
ation Service has provided mediation services to the 
Federal program on a limited, experimental basis, 
^le success of its efforts has amply demonstrated 
that use of the Service’s facilities in the Federal 
labor-management relations program should be ex
panded to the maximum ext«nt practicable. To this 
^ d , we recommend that the Federal Mediation and 
Conciliation Service be authorized to extend full serv
ices to the Federal program, subject to such neces
sary rules as it may prescribe. It should provide the 
same type of mediation assistance that it offers in 
the private sector, without charge to either party, 
nicludnig preventive mediation services. The parties 
to an impasse should, of course, continue to be per- 
initted to agree to m^iation on a cost-sharing basis 
by persons of their choice other than Federal Media-

impasse and decide whether negotiations should be 
continued, whether other voluntary methods should 
TO utilized, or whether the impasse is of such nature 
that It IS appropriate for the panel to assert jurisdic- 
tion. Ui)on determination that it should exercise 
jurisdiction, the panel should have the authority to 
determine whether to submit the matter to a fact
finder or panel of factfinders and to determine and 
define the specific issues to be subject to factfinding. 
The factfinder or factfinding body would conduct a 
hearing and make findings on (1) the efforts made by 
the parties to reach agreement on the unresolved is- 
suesj (2) the history of the current negotiations, in
cluding die initial {positions of the parties and the 
nature of the tentative agreement reached on those 
issu^ Avhich have been resolved; (3) the context 
witniii which the negotiations have taken place: and
(4) other matters relevant to the impasse. The cost of 
tlie facthnding proceedings should be shared by the parties. •'

The factfinding body would report its findings to 
the panel, which would evaluate the impasse on the 
basis of the findings and issue its recommendations 
to the agency head and organization as a basis for 
^ttlement of the impasse by them. The parties should 
be r^uired to report back to the panel as to the status 
O f the impasse within 30 days of receipt of the panel’s 
recommendations. In the event the parties have not 
revived all i^ues in dispute, the panel, after con
sideration of the reports of the parties, should take 
whatever action it deems necessary to bring the dis
pute to settlement.

to
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tfoii and Conciliation Service commissioners.
We believe, further, th«t at this stage of the Fed

eral program additional governmental assistant 
should be made available when earnest efforts by the 
parties to reach agreement through direct negotia
tions, referral to higher authority within the dep^- 
ment or agency and the national office of the la^r 
organizations, and the services of the Federal Media
tion and Conciliation Service or other third-party 
mediation have been unavailing in bringing the 
parties to the point of full agreement.

In such cases, either or both parties should have 
the right to seek settlement through a governmental 
b^y established for that purpose. Accordingly, we 
recommend that a three-member Federal Senrice 
Impasses Panel be established and authorized, in its 
discretion, to assist in resolving any negotiation im
passe, utilizing primarily the technique of factfind
ing with recommendations to form the basis for 
further negotiation and settlement by the parties.

In the nature of its function, the Federal Service 
Impasses Panel should be above all an impartial 
body, each of whose members will be concerned with 
the public interest rather than with the special inter
ests of either party to an impasse. It should be com
posed of three members, appointed by the President, 
(me of whom should be designated as chairman. The 
members should be chosen from persons who are 
familiar with the Federal Government, or knowl
edgeable in public personnel administration, or 
knowledgeable in labor-management relations.

Subject to such rules as it majr prescribe, the panel 
shoula have the authority to review the nature of the

A negotiated grievance 'procedAire may prope'dy he 
made the exclusive proceauve availahle to employees 
in the unit covered hy an agreevmnt. Arbitratum 
shmld he made available for the resolu t^ of du- 
putes over the interpretation and appme^tan of 
an agreement. Exceptions to wrbitratorf decisuyM 
should be sustained only on gromds similar to those 
applied by the courts in private sector l^or-mana^e- 
ment relations. Procedures for eonsideri^ excep ti^  
to decisions should be established by the Covmcil.

The Civil Service Commission is nearing comple
tion of a study of grievance and appeals systems m 
the Federal service. It presently is consulting with 
agencies and labor organizations and with veteran, 
legal and other organizations, and employee 
sentatives on proposals for changes which would in
crease promptness, effectiveness and equity to all 
concerned.

The Commission’s study initially centered on the 
feasibility of consolidating all grievance and appeals 
procedures in a single system. This approach was 
responsive to earlier recommendations by labor or- 
ganizations and others for the development of ar
rangements, to the extent feasible under existing law. 
providing a single employee grievance and appeals 
procedure in agencies comparable to grievance sjrs- 
tems used in private employment. The Commission 
found that it was impractical to combine grievance 
and appeal procedures in this manner due to the 
extensive and varied appeal rights available to Fed
eral employees by lai(j'. A single system which met all

G. Grievances and Interpretation of Agreements
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legal requirements for adverse action appeals, for 
example, would be burdensome and inappropriate 
for the majority of employee grievances on working 
conditions and lesser disciplinary matters, which now 
can be resolv^ more simply and directly through 
negotiated grievance procedures comparable to those 
in private employment. The pro|)osals presently 
under consideration are aimed at improving sepa
rately the agency adverse action appeals system and 
the grievance system.

Major improvements would be. possible imder the 
proposed simplified standards for negotiated griev
ance procedures. They would permit the elimination, 
for all employees covered by an agreement, of the 
dual “union system” and “agency wstem” that pre- 
sratly eziste in some {^ncies. We imd merit in this 
simplification. We believe that A< ôtiated grievance 
proc^ures, so long as they provide to an employee 
all rights prescribed by Commission standards, may 
properly be adopted b  ̂the agency and labor orga
nization as the exclusive procedure available to all 
Ni^loy^es m the unit covered by the agreem^t.

In addition, the currmt prop<^ls would permit 
the parties to an agreement to include arbitration 
procedures for the resolution of disputes over the 
interpretation and application of the agreement as 

as for the resolution of employee grievances.
We find that arbitration of grievances has worked 

^.U and has benefited both employees and agencies. 
Many thousands of grievances have hvesa settled with
out referral to arbitration. In those instances in which 
the grievance was referred to arbitration, the arbi
trators decisions have be^ accepted most of the

There is a disparity in treatment among organiza
tions repre êntinff Federal employees with respect to 
the reporting and disclosure or financial transactions 
and administrative practices. Some organizations 
representing such employees are required to file re- 

^ ® others are free from tnis requirement.
The 1961 task force pointed out that if Federal 

employee organizations are to be given a more sig
nificant role, they must expect to assume greater re
sponsibilities. At that time, it suggested the extension 
to pubhc employee organizations of standards of 
conduct established for trade unions in the private 
^ tor, such as reporting and disclosure of financial 
transactions and administrative practices. Accord- 

tbe standards of conduct for employee organi- 
zations were developed and issued in 1963.

While the 1963 ^andards incorporated most of 
tlie substantive provisions of the private sphere, they 
do not include a r^uirement for financial and other 
reporting and disclosure, or for suitable bonding of 
organization officers and employees who handle 
money paid into the organization by its members, or 
any standards for trusteeships or elections.
inififi ^ 1  ® established by Executive Order
10988, labor organizations of Federal employees have 
gromi significantly in size and strength, and all 

j  *^»i*^“ ents with respect to 
bonding and admimstra- 

Mctof counterparts in the private
To bring imiformit;jr of treatment to all labor or

ganizations representing Federal employees we 
ommend that the Assi^ant Secretary oY& tor

o



time. There have been some few instan^ in which 
ai^cies have rejected or modified the dwision.

Labor organizations understandably wject to an 
jurency's unilateral right in this regard. We fwl that 
arbitrators’ decisions should be accepted by the par
ties. Cliallenges to such awards should be sustained 
only on grounds similar to those applied by the courte 
in private sector labor-management relations, ana 
procedures for the consideration of exceptions on 
such grounds should be developed by the Counal. 
Such exceptions should be taken expeditiously by 
notifying the other party, the agency head, and the 
national president of the organization of the full 
nature'of the objections to the decision. If the agency 
and the organization cannot i-^lve the matter within 
a reasonaible period of time, either party should have 
the right to ap^al to the Council in accordance with 
its rules. The Council, after a review of the- record, 
briefs and other information, then should issue its 
decision and publidi it in the Federal Register.

H. Standards of Conduct for Labor Organiza- 
tions

The Assistant Secretwi'y of Labor for Ldbor-Masnr 
agemmt Relations should add to the “present stand
ards of conduct hy pronmlgatmg rules /pr finan/>ial 
and other reporting and disclosure, honding reqvire- 
mefUs, and standards for trusteeshipŝ  and election* 
for labor organizations having recognition under the 
new order.

Labor-Management Relations add to the present 
standards of conduct by promulgating rulM and 
ulations for reporting and disclosure of &iancial 
transactions and administrative practices, bonding 
i*eqiiii*ements, and standards for trusteeships and 
elections for labor organizations huvuxg recognition 
under the new order.

I. Code of Fair Labor Practices
(1) Ldbor orgtmizations should have the same 

obligation as agefvcy TnaTULgenvervt to consvUt̂  confer  ̂
ornegotiaZeasTegmredhyth^ordeT.

(2) The code provision on strikes and 'picketing 
should be amended to clarify the language relating 
to prohibited picketing and to reflect the resj>on^ 
bmty of a labor organization to ta ^ affirmattve ao- 
tion to prevent or stop any strike or prohibited 
picketi/ag by its localŝ  affiliateŝ  or members.

In reviewing the Code of Fair Labor Practices, we 
find that while agency management is required to 
hear, consult, confer or negotiate with employee or
ganizations, there is no similar Requirement on the 
part of organizations. In view of our recommenda
tions which delinate more folly the rights and obliga
tions of agency and organization representatives and 
provide for impartial procedures in disputes, we rec
ommend that the code be amended to place upon labor 
organizations the same obligations as required for 
managetn^t in the area of consulting, conferring, 
and negotiatii^.



In this connection, we believe that the concept of 
“good faith barraining,” which is inherent in the 
proOTam, should be expressly stated in the new order 
as the obligation of an agency and a labor organiza
tion to meet at reasonable times and confer in good 
faith with respect to appropriate matters.

We find that there has been some difficulty in inter
preting the “related picketing” language of the code 
^tion  which prohibits a labor organization from: 
Calling or engaging in any strike, work stoppage, 

slowdown, or related picketing engaged in as a substi
tute for any such strike, work stoppage or slowdown, 
against the Government of the United States,” The 
wording of this provision is unnecessarily obscure 
and confusing. We recommend that it be revised to 
state clearly and simply its intended meaning, which 
IS to prohibit the use of picketing directed at an em
ploying agency by a labor organization in a labor- 
management dispute.

Labor organizations generally have accepted their 
responability for adhering to the strike and picket- 
ing prohibitions of the code, and for taking appropri- 
ate action to ensure conformance with these prohibi
tions by any of their locals, lodges, affiliates, or 
meml^rs. However, in view of recent changes in the 
constitutions of some labor organizations involving 
the dropping of a no-strike pledge, an addition is 
needed to the strike and picketing prohibitions in 
order to ensure that there is no misunderstanding as 
to the responsibility which accompanies union rec
ognition. The section should make clear that a rec
ognized labor organization may not condone a strike

with the costs of the withholding paid by the orffani- 
zation, TTie regulations should include provision 
which allows the employee to revoke his allotment 
authorization at stated 6-month intervals. An em
ployee s allotment should be discontinued when the 
agreement between the agency and labor organiza- 
tion IS terminated or ceases to be applicable to the 
employee, or he is suspended or expelled from 
membership in the organization.

K. Increased Coverage of the Order

Feder^ employees paid from nonappropriated 
fv/ruls should he covered hy the new order.

It has been suggested that the coverage of the 
order be expanded to include Federal empl^rees paid 
fr^nonappropriated funds. ^

agencies through administrative
fund employees the Unefits of Executive Order 10988, we

employees should be included specifically m the new order.

L. Labor Relations Employees

tohieh administer labor rela- 
should ru>t he represented hy any

for administering 
T® ®fJ.^bor relations programs could face 

problems of conflict of ihterestlf tliey were repre-

to
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of prohibited picketing by any member or group of 
members withm its organization which it represents 
under the order. Officials of the organization have the 
duty, in view of the procedures provided for peace
ful and orderly resolution of disputes and differences 
between employees and management, to exercise all 
organizational authority available to them to pre
vent or to stop any such action by the organization or 
any of its locals, affiliates, or members.

To implement these recommendations, the code sec
tion in question should be revised so as to provide that 
a labor organization shall not engage in a ^rike, 
work stoppage, or slowdown; picket an agency m 
a labor-management dispute; or condone any such 
activity by failing to take affirmative action to pre
vent or stop it.

J. Dues Withholding
The voluntary dues withholdifng 'program should he 

contmued.
Payroll deduction of labor organization dues in 

accordance with voluntary employee allotments has 
worked well as a union security measure in the Fed
eral program, and this form of union purity should 
be continued in order to foster stability in labor- 
management relations.

Accordingly, we recommend that the Civil Service 
Commission continue to provide by regulation for 
clues withholding based upon individual employee 
authorizations. Agencies and labor organizations 
which hold formal or exclusive recognition should be 
permitted to negotiate agreements for the voluntary 
withholding of the regular dues of the organization.

sented by a labor organization which competes with 
other labor organizations for benefits under the pr(  ̂
gram. Employees of the Department of Labor and 
the Civil Service Commission responsible for admin
istering the Federal labor relations program, and for 
example, employees of the National Labor ReMions 
Board responsible for administering the Labor Man
agement Relations Act could fall in this category.

We recommend that such employe^ shoirid not be 
represented by any labor organization which i^ -  
resents other groups of employees under the labor 
relations program(s) or law(s) which the agency 
administers.

M. Availability of Information
The Department of Labor and the Civil S er^ e  

Oommissi<m should develop programs for the collec
tion and dissemination of informMtion appropriate w 
the needs of agencies, labor organizations, and the 
public.

Both unions and agencies have expressed the need 
for the collection, analysis, and publication of sta
tistical data to assist in the negotiation process, and 
the need for dissemination of relevant information 
concerning the program and its operation.

We agree that availability of additional informa
tion of this type would be laeneficial to the Federal 
labor relations program. We recommend that ste[)S 
be taken by the Department of Labor and the Civil 
Service Commission to develop systematic and con
tinuing programs for the collection and dissemination 
of information appropriate to the needs of agencies, 
labor organizations and the public.

to
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WHEREAS the public interest requires high standards of employee 
performance and the continual development and implementation of 
modern and progressive work practices to facilitate improved em
ployee performance and efficiency; and

WHEREAS the well-being of employees and efficient administra
tion of the Government are benefited by providing employees an 
opportunity to participate in the formulation and implementation 
01 personnel policies and practices affecting the conditions of their 
employment; and

WHEREAS the participation of employees should be improved 
through the maintenance of constructive and cocmerative relationships 
between labor organizations and management officials; and

_ WHEREAS subject to law and the paramount requirements of 
public service, effective labor-management relations within the Fed
eral service require a clear statement of the respective rights and 
obligations of labor organizations and agency management:

NOW, THEREFORE, by virtue of the authority vested in me by 
the Constitution and statutes of the United States, including sections 
3301 and 7301 of title 5 of the United States Code, and as President 
of the United States, I hereby direct that the following policies shall 
govern officers and agencies of the executive branch of the Govern
ment in all dealings with Federal employees and organizations repre
senting such employees.

Section 1. Policy, (a) Each employee of the executive branch of 
the Federal Government has the right, freely and without fear of 
penalty or reprisal, to form, join, and assist a labor organization or to 
refrain from any such activity, and each employee shall be protected 
in the exercise of this right. Except as otherwise expressly provided 
in this Order, the right to assist a labor organization extends to par
ticipation in the management of the organization and acting for the 
organization in the capacity of an organization representative, in
cluding presentation of its views to officials of the executive branch, 
the Congress, or other appropriate authority. The head of each agency 
shall take the action required to assure that employees in the agency are 
apprised of their rights under this section and that no interference, 
restraint, coercion, or discrimination is practiced within his agency 
to encourage or discourage membership in a labor organization.

(b) Paragraph (a) of this section does not authorize participation 
in the management of a labor organization or acting as a representative 
of such an organization by a supervisor, except as provided in section 
24 of this Order, or by an employee when the participation or activity 
would result in a conflict or apparent conflict of interest or otherwise 
be incompatible with law or with the official duties of the employee.

S ec. 2. Dejinitions, When used in this Order, the term—
(a) “Agency” means an executive department, a Government cor

poration, and an independent establishment as defined in section 104 
or title 5, United States Code, except the General Accounting Office;

(b) “Employee” means an employee of an agency and an employee 
of a nonappropriated fund instrumentality of the United States but 
does not include, for the purpose of formal or exclusive recognition or 
national consultation rights, a supervisor, except as provided in section 
24 of this Order;

Executive Order 11491
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(c) “ Supervisor” means an employee having authority, in the in
terest of an agency, to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, reward, or discipline otner employees, or responsibly 
to direct them, or to evaluate their perfoimance, or to adjust their 
grievances, or effectively to recommend such action, if in connection 
with the foregoing the exercise of authority is not of a merely routine 
or clerical nature, but requires the use of independent judgment;

(d) “Guard” means an employee assigned to enforce against em
ployees and other persons rules to protect agency property or the 
^fety of persons on agency premises, or to maintain law and order 
in areas or facilities under Government control;

(e) “Labor organization” means a lawful organization of any kind 
in which employees parUcipate and which exists for the purpose, in 
iwhole or in part, of dealing with agencies concerning grievances, per
sonnel policies and practices, or otiier matters affecting the working 
conditions of their employees; but does not include an organization 
which—

(1) consists of management officials or supervisors, except as pro
vided in section 24 of this Order;

(2) asserts the right to strike against the Government of the United 
States or any agency thereof, or to assist or participate in such a strike, 
or imposes a duty or obligation to conduct, assist or participate in such 
a strike;

(3) advocates the overthrow of the constitutional form of govern
ment in the United States; or

(4) discriminates with regard to the terms or conditions of mem
bership because of race, color, creed, sex, age, or national origin;

,(f) “Agency management” means the agency head and all manage
ment officials, supervisors, and other representatives of management 
having authority to act for the agency on any matters relating to the 
implementation of the agency Ifusor-management relations program 
established under this Order;

(g) “Council” means the Federal Labor Eelations Council estab
lished by this Order;

(h) “Panel” means the Federal Service Impasses Panel established 
by this Order; and

(i) “Assistant Secretary” means the Assistant Secretary of Labor 
for Labor-Management Relations.

Sec. 3. Application, (a) This Order applies to all employees and 
agencies in the executive branch, except as provided in paragraphs
(b), (c) and (d) of this section. ^

(b) This Order (except section 22) does not apply to—
(1) the Federal Bureau of Investigation;
(2) the Central Intelligence Agency;
(3) any other agency, or office, bureau, or entity within an agency, 

which has as a primary function intelligence, investigative, or security 
work, when the head of the agency determines, in his sole judgment.
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that the Order cannot be applied in a manner consistent with national 
security requirements and considerations; or

(4) any office, bureau or entity within an agency which has as a 
primary function investigation or audit of the conduct or work of 
officials or employees of the agency for the purpose of ensuring honesty 
and integrity in the discharge of their official duties, when the head 
of the agency determines, in his sole judgment, that the Order cannot 
be applied in a manner consistent with the internal siecurity of the 
agency. *

(c  ̂ The head of an agency may, in his sole judgment, suspend any 
provision of this Order (except section 22) with respect'to any agency 
installation or activity located outside the United States, when he 
determines that this is necessary in the national interest, subject to 
the conditions he prescribes.

(d) Employees engaged in administering a labor-management 
relations law or this Order shall not be represented by a labor orga
nization which also represents other groups of employees under the 
law or this Order, or which is affiliated directly or indirectly with 
an organization which represents such a group of employees.

A d m i n i s t r a t i o n

Sec. 4. Federal Labor Relations GouncU. (a) There is hereby estab
lished the Federal Labor Relations Council, which consists of the 
Chairman of the Civil Service Commission, who shall be chairman of 
the Council, the Secretary of Laborj an official of the Executive Office 
of the President, and such other officials of the Executive branch as the 
President may designate from time to time. The Civil Service Commis
sion shall provide services and staff assistance to the Council to the 
extent authorized by law.

(b) The Council shall administer and interpret this Order, decide 
major policy issues, prescribe regulations, and from time to time, 
report and make recommendations to the President.

(c) The Council may consider, subject to its regulations—
(1) appeals from decisions of the Assistant Secretary issued pur

suant to section 6 of this Order;
(2) appeals on negotiability issues as provided in section ll(c)_ 

of this Order;
(3) exceptions to arbitration awards; and
(4) other matters it deems appropriate to assure the effectuation 

of the purposes of this Order.
Sec. 5. Federal Service Impasses Panel, (a) There is hereby estab

lished the Federal Service Impasses Panel as an agency within the 
Council. The Panel consists o f  at least three members appointed by 
the President, one of whom he designates as chairman. The Council 
shall provide the services and staff assistance needed by the Panel.

(b) The Panel may consider negotiation impasses as provided in 
section 17 of this Order and may take any action it considers necessary 
to settle an impasse.
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(c) The Panel shall prescribe regulations needed to admini^r 
its function under this Order.

Sec. 6. Asm taid Secretary o f Labor for Labor-Management 
Relations.

(a) The Asastant Secretary shajl—
(1) decide questions as to the appropriate unit for the purpose 

of exclusive recognition and related issues submitted lor his 
consideration;

(2) supervise elections to determine whether a labor organization 
is the choice of a majority of the employees in an appropriate unit as 
thcar exclusive representative, and certify the results;

(3) decide Questions as to the eligibility of labor organizations for 
national consultation rights under criteria prescribed by the Council; 
and

(4) except as provided in section 19 (d) of this Order, decide com
plaints of alleged unfair labor practices and alleged violations of the 
standards of conduct for labor organizations.

(b) In any matters arising under paragraph (a) of this section, the 
Assi^ant Secretary may require an agency or a labor organization 
to cease and desist from violations of this Order and require it to take

. such affirmative action as he considers appropriate to effectuate the 
policies of this Order.

(c) In mrforming the duties imposed on him by this section, the 
Assistant Secretary may request and use the services and assistance of 
employees of other agencies in accordance with section 1 of the Act of 
March 4,1915, (38 Stat. 1084, as amended; 31 U.S.C. § 686).

(d) The Assistant Secretary shall prescribe regulations needed to 
administer his functions under this Order.

(e) I f  any matters arising under paragraph (a) of this section 
involve the Department of Labor, the duties of the Assistant Secretary 
described in paragraphs (a) and (b) of this section shall be performed 
^  a member of the Civil Service Commission designated by the 
Chairman of the Commission.

RECOGNmOK
Sec. 7. Itecogmtioningeneral, (a) An agency shall accord exclusive 

recognition or national consultation rights at the request of a labor 
organization which meets the requirements for the recognition or con
sultation rights under this Order.

(b) A  labor organization seeking recognition shall submit to the 
agency a roster o f its officers and representatives, a copy of its con
stitution and by-laws, and a statement of its objectives.

(c) When recognition of a labor organization has been accorded, 
the recognition continues as Ipng as the organization continues to meet 
the requirements of this Order applicable to that recognition, except 
that this section does not require an election to determine whether an 
organization should become, or continue to be recognized as, exclusive
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representative of the employees in any unit or subdivision thereof 
within 12 months aftera prior valid ©lection with respect to such ^ifc.

(d) Eecognition, in whatever form accorded, does not—
(1) preclude an employee, regardless of whether he is a member 

of a labor organization, from bringing matters of personal concern 
to the attention of appropriate officials under applicable law, rule, 
regulation, or established agency policy; or from choosing his own 
representative in a grievance or appellate action; ^

(2) preclude or restrict consultations and dealings between an 
agency and a veterans organization with resp^t to matters of partic
ular interest to employees with veterans pref^ence; or \

(3) preclude an agency from consulting or dealing with a relimous, 
social, fraternal, or other lawful association, not qualified as a labor 
organization, with respect to matters or policies which involve indi
vidual memters of the association or are of particular applicability to 
it or its members. Consultations and dealings under subparagraph
(3) of this paragraph shall be so limited that they do not assume the 
character of formal consultation on matters of general employee- 
management policy, except as provided in paragraph (e) of this 
section, or extend to areas where recognition of the interests of one 
employee group may result in discrimination against or injury to the 
interests of other employees.

(e) An agency shall establish a system for intra-management 
communication and consultation with its supervisors or associations 
of supervisors. These communications and consultations shall have as 
their purposes the improvement of agency operations, the improve
ment of working conditions of supervisors, the exchange of informa
tion, the improvement of managerial effectiveness, and the establish
ment of policies that best serve the public interest in accomplishing 
the mission of the agency.

(f) Informal recognition shall not be accorded after the date of 
this Order.

S ec. 8. FormaL Recognition, (a) Formal recomition, including 
formal recognition at the national level, shall not oe accorded after 
the date of this Order.

(b) An agency shall continue any formal recognition, including 
formal recognition at the national level, accorded a labor organization 
before the date of this Order until— -----

(1) the labor organization ceases to be eligible under this Order 
for formal recognition so accorded;

(2) a labor organization is accorded exclusive recognition as rep
resentative of employees in the unit to which the formal recognition 
applies; or

(3) the formal recognition is terminated under regulations pre
scribed by ^he Federal Labor Relations Council.

(c) When a labor organization holds formal recognition, it is the 
representative of its members in a unit as defined by the agency when 
recognition was accorded. The agency, through appropriate officials,
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shall consult with representatives of the organization from time to 
time in the formulation and implementation of personnel policies and

Eractices, and matters affecting working conditions that affect mem- 
ers of the organization in the unit to which the formal recognition 

applies. The organization is entitled from time to time to raise such 
matters for discussion with appropriate officials and at all times to 
present its views thereon in writing. The agency is not required to 
consult with the labor organization on any matter on which it would 
not be required to meet and confer if  the labor organization were 
entitled to exclusive recognition.

Sec. 9. NationcA consultation rights, (a) An agency shall accord 
national consultation rights to a labor organization which qualifies 
under criteria established by the Federal Labor Relations Council as 
the representative of a substantial number of employees of the agency. 
National consultation rights sliall not be accorded for any ixnit where 
a labor organization already holds exclusive recognition at the na
tional level for that unit. The granting of national consultation rights 
does not preclude an agency from appropriate dealings at the national 
level with other organizations on matters affecting their members. An 
agency shall terminate national consultation rights when the labor 
organization ceases to qualify under the established criteria.

(b) When a labor organization has been accorded national con
sultation rights, the agency, through appropriate officials, shall notify 
representatives of the organization of proposed substantive changes 
in personnel policies that affect employees it represents and provide 
an opportunity for the organization to comment on the proposed 
changes. The labor organization may suggest changes in the agency’s 
personnel policies and have its views carefully considered. It may 
confer in person at reasonable times, on request, with appropriate 
officials on personnel policy matters, and at all times present its views 
thereon in writing. An agency is not required to consult with a labor 
organization on any matter on which it would not be required to meet 
and confer if the organization were entitled to exclusive recognition.

(c) Questions as to the eligibility of labor organizations for na
tional consultation rights may be referred to the Assistant Secretary 
for decision.

Sec. 10. Exclusive recognition, (a) An agency shall accord exclu
sive recognition to a labor organization when the organization has 
been selected, in a secret ballot election, by a majority of the employees 
in an appropriate unit as their representative.

(b) A  unit may be established on a plant or installation, craft, 
functional, or other basis which will ensure a clear and identifiable 
community of interest among the employees concerned and will pro
mote effective dealings and efficiency of agency operations. A unit 
shall not be established solely on the basis of the extent to which 
employees in the proposed unit have organized, nor shall a unit be 
established if it includes—

(1) any management official or supervisor, except as provided in 
section 24;
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(2) an employee engaged in Federal personnel work in other than 
a purely clerical capacity;

(3) any guard together with other employees; or
(4) both professional and nonprofessional employees, unless a 

majority of the professional employees vote for inclusion in the unit. ;
Questions as to the appropriate unit and related issues may be referred \ 
to the Assistant Secretary for decision. ,

(c) An agency shall not accord exclusive recognition to a labor 
organization as the representative of employees in a unit of guards if 
the organization admits to membership, or is .affiliated directly or 
indirectly with an organization Avhich admits to membership, em
ployees other than guards.

(d) All elections shall be conducted under the supervision of the 
Assistant Secretary, or persons designated by him, and shall be by 
secret ballot. Each employee eligible to vote shall be provided the 
opportunity to choose the labor organization he wishes to represent 
him, from among those on the ballot, or “no union.” Elections may be 
held to determine whether—

(1) a labor organization should be recognized as the exclusive rep
resentative of employees in a unit;

(2) a labor organization should replace another labor organization 
as the exclusive representative; or

(3) a labor organization should cease to be the exclusive 
representative.

(e) When a labor organization has been accorded exclusive recog
nition, it is the exclusive representative of employees in the unit and 
is entitled to act for and to negotiate agreements covering all employees 
in the unit. It is responsible for representing the interests of all em
ployees in the unit without discrimination and without regard to labor 
organization membership. The labor organization shall be given the 
opportunity to be represented at formal discussions between manage
ment and employees or employee representatives concerning griev
ances, personnel policies and practices, or other matters affecting 
general working conditions of employees in the unit.

A g r e e m e n t s  -  '  r

Sec- 11. Negotiation o f agreements, (a) An agency and a labor 
organization that has b^n accorded exclusive recognition, through 
appropriate representatives, shall meet at reasonable times and confer 
in good faith with respect to personnel policies and practices and mat
ters affecting working conditions, so far as may be appropriate under 
applicable laws and regulations, including policies set forth in the 
Federal Personnel Manual  ̂published agency policies and regulations, 
a national or other controlling agreement at a higher level in the 
agency, and this Order. They may negotiate an agreement, or any 
question arising thereunder; determine appropriate techniques, con
sistent with section 17 of this Order, to assist in such negotiation; and 
execute a written agreement or memorandum of understanding.

(b) In prescribing regulations relating to personnel policies and
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practices and working conditions, an agency shall have due regard 
for the obligation imix)sed by paragraph (a) of this section. However, 
the obligation to meet and confer does not include matters with respect 
to the mission of an agency; its budget; its organization | the number 
of employees; and the numbers, types, and grades of positions or em
ployees assigned to an organizational unit, work project or tour of 
duty; the technology of jjerforming its-'vv'ork; or its internal security 
practices. This does not preclude the parties from negotiating agree
ments providing appropriate arrangements for employees adversely 
affected by the impact of realignment of work forces or technological 
change.

(c) If, in connection with negotiations, an issue develops as to 
whether-a prc^osal is contrary to law, regulation, controlling agree
ment, or this Order and therefore not negotiable, it shall be resolved 
as follows:

(1) An i^ue which involves interpretation of a controlling agree
ment at a higher agency level is resolved under the procedures of the 
controlling agreement, or, if none, under agency regulations;

(2) An issue other than as described in subparagraph (1) of this 
paragraph which arises at a local level may be referred by either party 
to the head of the agency for determination;

(3) An agency head’s determination as to the interpretation of the 
agency’s regulations with respect to a proposal is final;

(4) A  labor organization may appeal to the Council for a decision 
when—

(i) it disagrees with an agency head’s determination that a proposal 
would violate applicable law, regulation of appropriate authority out
side the agency, or this Order, or

(ii) it believes that an agency’s regulations, as interpreted by the 
agency head, violate applicable law, regulation of appropriate author
ity outside the agency, or this Order.

Sec. 12. Basic provisions o f agreements. Each agreement between an 
agency and a labor organization is subject to the following 
requirements—

(a) in the administration of all mattere covered by the agreement, 
officials and employees are governed by existing or future laws and the 
regulations of appropriate authorities, including policies set forth in 
the Federal Perisonnd Manual; bv published agency policies and reg
ulations in existence at the time the agreement was approved; and by 
subsequently published agency policies and regulations required by 
law or by the regulations of appropriate auihorities, or authorized by 
the terms of a controlling agreement at a higher agency level;

(b) management officials of the agency retain the right, in accord
ance with applicable laws and regulations—

(1) to direct employees of the agency;
(2) to hire, promote, transfer, assign, and retain employees in posi

tions within the agency, and to suspend, demote, discharge, or take 
other disciplinary action against employees;
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(3) to relieve employees from duties because of lack of work or for 
other legitimate reasons;

(4) to maintain the efficiency of the Government operations en
trusted to them;

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted; and

(6) to take whatever actions may be necessary to carry out the mis
sion of the agency in situations of emergency; and ;

(c) nothing in the agreement shall require an employee to become or 
to remain a member of a labor organization, or to pay money to the 
organization except pursuant to a voluntary, written authorization by 
a member for the payment of dues through payroll deductions.
The requirements of this section shall be expressly stated in the initial 
or basic agreement and apply to all supplemental, implementing, sub
sidiary, or informal agreements between the agency and the 
organization.

Sec. 13. Grievance procedures. An agreement with a labor orga
nization which is the exclusive representative of employees in an ap
propriate unit may provide procedures, applicable only to em ploy^ 
in the unit, for the consideration of employee grievances and of dis
putes over the interpretation and application of agreements. The 
procedure for consideration of employee grievances shall meet the 
requirements for negotiated grievance procedures established by the 
Civil Service Commission. A negotiated employee grievance procedure 
which conforms to this section, to applicable laws, and to regulations 
of the Civil Service Commission and the agency is the exclusive pro
cedure available to employees in the unit when the agreement so 
provides.

Sec. 14. Arbitration o f grievances, (a) Negotiated procedures may 
provide for the arbitration of employee grievances and of disputes 
over the interpretation or application of existing agreements. Nego
tiated procedures may not extend arbitration to changes or proposed 
changes in agreements or agency policy. Such procedures shall provide 
for the invoking of arbitration only with the approval of the labor 
organization that has exclusive recognition and, in the case of an em
ployee grievance, only with the approval of the employee. The costs 
of the arbitrator shall be shared equally by the parties.

(b) Either party may file exceptions to an arbitrator’s award with 
the Council, under regulations prescribed by the Council.

Sec. 15. Approval o f agreements. An agreement with a labor or
ganization as the exclusive representative of employees in a unit is 
subject to the approval of the head of the agency or an official design 
nated by him. An agreement shall be approved if it conforms to 
applicable laws, existing published agency policies and regulations 
(unless the agency has granted an exception to a policy or regulation) 
and regulations of other appropriate authorities. A local agreement 
subject to a national or other controlling agreement at a h i^er level 
shall be approved under the procedures of the controlling agreement, 
or, if none, under agency regulations.
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Sec. 16. Negotiation disputes. The Federal Mediation and Concilia
tion Service shall provide services and assistance to Federal agencies 
and labor organizations in the resolution of negotiation disputes. The 
Service shall determine under what circumstances and in what manner 
it shall proffer its services.

Sec. 17. Negotiation impasses. When voluntary arrangemente, in- 
cludng the services of the Federal'" Mediation and Conciliation 
Service or other third-party mediation, fail to resolve a negotiation im
passe, either party may request the Federal Service Impasses Panel 
to cons^er the matter. The Panel, in its discretion and under the 
regulations it prescribes, may consider the matter and may recommend 
procedures to the parties for the resolution of the impasse or may 
settle the impasse by appropriate action. Arbitration or third-party 
fact finding w'ith recommendations to assist in the resolution of an 
impasse may be used by the parties only when authorized or directed 
by the Panel.

Conduct of L abor Organizations and M anagement

S ec. 18. Standards oj comduct for labor organizations.
(a) An agency shall accord recognition only to a labor organization 

that is free from corrupt influences and influences opposed to basic 
democratic principles. Except as provided in paragraph (b) of this 
section, an organization is not required to prove that it has the required 
freedom when it is subject to governing r^uirements adopted by the 
organization or by a national or international labor organization or 
federation of labor organizations with which it is affiliated or in which 
it participates, containing explicit and detailed provisions to which it 
subscribes calling for—

(1) the maintenance of democratic procedures and practices, in
cluding provisions for periodic elections to be conducted subject to 
recognized safeguards and provisions defining and securing the ri^ht 
of individual members to participation in the affairs of the organiza
tion, to fair and equal treatment under the governing rules of the 
organization, and to fair process in disciplinary proceedings;

(2) the exclusion from office in the organization of persons affil
iated with Communist or other totalitarian movements and persons 
identified with corrupt influences;

(3) the prohibition of business or financial interests on the part of 
organization officers and agents which conflict with their duty to the 
organization and its members; and

(4) the maintenance of fiscal integrity in the conduct of the affairs 
of the organization, including provision foi> accounting and financial 
controls and regular financial reports or summaries to be made avail
able to members.

(b) Notwithstanding the fact that a labor organization has adopted 
or subscribed to standards of conduct as provided in paragraph (a) 
of this section, the organization is r^uired to furnish evidence of its 
freedom from corrupt influences or influences opposed to basic demo
cratic principles when there is reasonable cause to believe that—

N eg o tiatio n  D ispu te s  a n d  I m passes
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(1) the organization has been suspended or expelled from or is 
subject to other sanction by a parent labor organization or federation 
of organizations with which it had been affiliated because it has demon* 
strated an unwillingness or inability to comply with governing re
quirements comparable in purpose to those required by paragraph (a) 
of this section; or

(2) the organization is in fact subject to influences that would pre
clude recognition under this Order.

(c) A labor organization which has or seeks recognition as a repre
sentative of employees under this Order shall file financial and other 
reports, provide for bonding of officials and employees of the organiza
tion, and comply with trusteeship and election standards.

(d) The Assistant Secretary shall prescribe the regulations needed 
to effectuate this section. These regulations shall conform generally 
to the principles applied to unions in the private sector. Complaints of 
violations or this section shall be filed with the Assistant Secretary.

Sec. 19. Unfair labor 'practices, (a) Agency management shall not—
(1) interfere with, restrain, or coerce an employee in the exercise of 

the rights assured by this Order;
(2) encourage or discourage membership in a labor organization 

by discrimination in regard to hiring, tenure, promotion, or other 
conditions of employment; i

(3) sponsor, control, or otherwise assist a labor organization, except 
that an agency may furnish customary and routine services and facili
ties under section 23 of this Order when consistent with the best 
interests of the agency, its employees, and the organization, and when 
the services and facilities are furnished, if requested, on an impartial 
basis to organizations having equivalent status;

(4) discipline or otherwise discriminate against an employee be
cause he has filed a complaint or given testimony under this Order;

(5) refuse to accord appropriate recognition to a labor organiza
tion qualified for such recognition; or

(6) refuse to consult, confer, or negotiate with a labor organization 
as required by this Order.

(b) A labor organization shall not—
(1) interfere with, restrain, or coerce an employee in the exercise of 

his rights assured by this Order;
(2) attempt to induce agency management to coerce an employee 

in the exercise of his rights under this Order;
(3) coerce, attempt to coerce, or discipline, fine, or take other eco

nomic sanction against a member of the organization as punishment 
or reprisal for, or,for the purpose of hindering or impeding his work 
performance, his productivity, or the discharge of his duties owed 
as an officer or employee of the United States;

(4) call or engage in a strike, work stoppage, or slowdown; picket 
an agency in a labor-management dispute; or condone any such ac
tivity by failing to take affirmative action to prevent or stop it ;



1255

(5) discriminate against an employee with regard to the terms or 
conditions of membership because o f race, color, creed, sex, age, or 
national origin; or

<[6) refuse to consult, confer, or negotiate with an agency as re
quired by this Order.

,(c) A  labor organization which is -accorded exclusive recognition 
shall not deny membership to any employee in the appropriate unit 
except for failure to meet reasonable occupational standards uni
formly required for admission, or for failure to tender initiation fees 
and dues uniformly required as a condition of acquiring and retaining 
membership. This paragraph does not preclude a labor organization 
from enforcing discipline in accordance with procedures under its 
constitution or by-laws which conform to the requirements of this 
Order.

(d^ When the issue in a complaint of an alleged violation of para
graph (a) (1), (2), or (4) of this section is subject to an established 
grievance or appeals procedure, that procedure is the exclusive proce
dure for resolvmgthe complaint. All other complaints of alleged viola
tions of this section initiated by an employee, an agency, or a labor 
organization, that cannot be resolved by the parties, shall be filed with 
the Assistant Secretary.

M iscellaneous Provisions

S ec. 20. Use of o-fficial time. Solicitation of membership or dues, and 
other internal business of a labor organization, shall be conducted dur
ing the non-duty hours of the employees concerned. Employees who 
represent a recognized labor organization shall not be on official time 
when negotiating an agreement with agency management.

Sec. 21. Allotment of dues, (a) When a labor organization holds 
formal or exclusive recognition, and the agency and the organization
a,gree in writing to this course of action, an agency may deduct the 
regular and periodic dues of the organization from the pay of members 
of the organization in the unit of recognition who make a voluntary 
allotment for that purpose, and shall recover the costs of making the 
deductions. Such an allotment is subject to the regulations of the Civil 
Service Commission, which shall include provision for the employee 
to revoke his authorization at stated six-month intervals. Such an 
allotment terminates when—

(1) the dues withholding agreement between the agency and the 
labor organization is terminated or ceases to be applicable to the 
employee; or

(2) the employee has been suspended or'expelled from the labor 
organization.

(b) An agency may deduct the regular and periodic dues of an 
association of management officials or supervisors from the pay of 
members of the association who make a voluntary allotment for that 
purpose, and shall recover the costs of making the deductions, when 
the agency and the association agree in writing to this course of action. 
Such an allotment is subject to the regulations of the Civil Service 
Commission.

5 0 - 9 5 2  0  79 81
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Sec. 22. Advene action appecda. The head of each agency, in accord
ance with the provisions of this Order and regulations prescril^d by 
the Civil Service Commission, shall extend to all employees in the 
competitive civil service rights identical in adverse action cases to 
those provided preference eligibles under sections 7511-7512 of title 5 
of the United States Code. Each emi)loyee in the competitive service 
shall have the right to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting, such appeal 
to be processed in an identical manner to that provided for appeals 
under section 7701 of title 5 of the United States Code. Any recom
mendation by the Civil Service Commission submitted to the head of 
an agency on the basis of an appeal by an employee.in the competitive 
service shall be complied with by the head of the agency.

Sec. 23. Agency implementation. No later than April 1, 1970, each 
agency shall issue appropriate policies and regulations consistent with 
this Order for its implementation. This includes but is not limited to a 
clear statement of the rights of its employees under this Order; 
procedures with respect to recognition of labor organizations, deter
mination of appropriate units, consultation and negotiation with labor 
organizations, approval of agreements, mediation, and impasse resolu
tion; policies with respect to the use of agency facilities by labor 
organizations; and policies and practices regarding consultation with 
other organizations and associations and individual employees. Insofar 
as practicable, agencies shall consult with representatives of labor 
organizations in the formulation of these policies and regulations, 
other than those for the implementation of section 7 (e) of this Order.

Sec. 24. Savings clauses, (a ) This Order does not preclude—
(1) the renewal or continuation of a lawful agreement between an 

agency and a representative of its employees entered into before the 
effective date of Executive Order No. 10988 (January 17,1962) ; or

(2) the renewal, continuation, or initial according of recognition 
for units of management officials or supervisors represented by labor 
organizations which historically or traditionally represent the man
agement officials or supervisors in private industry and which hold 
exclusive reco^ition for units of such officials or supervisors in any 
agency on the date of this Order.

(b) All grants of informal recognition under Executive Order No. 
10988terminateon July 1,1970. ;

(c) All grants of formal recognition under Executive Order No. 
10988 terminate under regulations which the Federal Labor Relations 
Council shall issue before October 1,1970.

(d) By not later than December 31, 1970, all supervisors shall be 
excluded from units of fprmal and exclusive recognition and from 
coverage by negotiated agreements, except as provided in para^aph
(a) of this section.

Sec'. 25. Guidance, training., review and information.
(a) The Civil Service Commission shall establish and maintain a 

proOTam for the guidance of agencies on labor-mana^ment relations 
in the Federal service; provide technical advice and information to



1257

agencies; assist in the development of programs for training agency 
personnel and management officials in labor-management relations; 
continuously review the operation of the Federal labor-management 
relations program to assist in assuring adherence to its provisions and 

■ merit system requirements; and, from time to” time, report to the 
Council on the state of the program' with any recommendations for 
its improvement.

(b) The Department of Labor and the Civil Service Commission 
shall develop programs for the collection and dissemination of in
formation appropriate to the needs of agencies, organizations and the 
pubHc.

Sec. 26. Effective date. This Order is effective on January 1, 1970 
except sections 7 ( f ) and 8 which are effective immediately. Effective 
January 1,1970, Executive Order No. 10988 and the President’s Mem
orandum of May 21,1963, entitled Standards of Conduct for Employee 
Organizations and Code of Fair Labor Practices, are revoked.

T h e  W h ite  H ottse,
October 29,1969.



Report and Recommendations 
on the Amendment of 
Executive Order 11491

INTRODUCTION

When President Nixon signed Executive 
Order 11491, Ldbor-Management Relations in 
the Federal Service, on October 29, 1969, he di
rected that a review and assessment of opera
tions under the Order be made after one year. 
This is the Council’s assessment and report of 
review.

The review was initiated with public hear
ings held in October 1970. Federal employees, rep
resentatives of labor organizations and other as
sociations, department and agency officials, and 
other interested groups and individuals were in
vited to present views on their experience under 
the Order and their suggestions for its improve
ment. Sixty-five persons, including several Mem
bers of Congress, top union officials, and key 
Government officials testified at the hearings or 
submitted written remarks for the record. An op
portunity was provided for all interested parties 
to present their views regarding Executive Order 
11491,

While most of the testimony was addressed 
to proposals for change, it was clear throughout

Federal Labor Relations Council 
Tune 1971
adding "professional '̂ to the types of lawful as
sociations, not qualified as labor organizations, 
with which an agency may have limited dealings 
not inconsistent vnth the rights of recognized lor 
bor organizations.

(2) Section 2(e) (2) should be revised by de
leting the provision which precludes recognition 
of an organization that "asserts the right to 
strike."

In some instances, agencies may be overly 
fearful of violating the rights of recognized la
bor organizations and unnecessarily refrain from 
proper dealings with professional associations on 
purely professional matters. To maintain such 
communications and to avoid further misunder
standings, we recommend that “professional” be 
explicitly included among the l^es of associa
tions listed in section 7 (d) (3) with which an 
agency may have limited dealings not inconsist
ent with the rights of recognized labor organiza
tions.

The provision of section 2(e)(2) of the 
Order which precludes the recognition of an or
ganization that “asserts the right to strike 
against the Government of the United States or

00



the proceedings, that, in general, the Order has 
greatly enhanced the climate for collective bar
gaining in the Federal service.

Some proposals made at the hearings re
lated to administration of the Order or to ad
justments which could be made within existing 
authority; the Council has initiated necessary ac
tion in these areas, such as expedited processing 
of unfair labor practice complaints in certain 
situations. Other proposals were determined to be 
outside the scope of the current review or not ap
propriate for consideration at this time in view 
of the limited experience under Executive Order 
11491.

The Council conducted an intensive study 
and held 18 executive sessions to discuss major 
policy issues directly related to the Order. There 
were several of these issues on which, after due 
consideration, the Council concluded that revision 
of the Order is necessary at this time. Our rec
ommendations on these matters are discussed be
low. A number of other issues studied in depth, 
which the Council determined did not warrant 
action during this review, are listed in the final 
section of the report.

A. REPRESENTATION
(1) Section 7(d)(8) shoiUd be amended by

any agency thereof' parallels portions of section 
7311 of title 5 of the United States Code. Subse
quent to the issuance of the Order, a Federal 
District Court decided that this portion of the 
Code violated the First Amendment. Testimony 
at the Council’s hearing raised questions as to 
the effect of the Court’s decision on section 2(e)
(2) of the Order. After careful review ar\d con
sideration of this issue, the Council recommends 
that “assert the right to strike” be deleted from 
section 2 (e) (2). This does not alter the basic 
prohibition against strikes in the Federal Gov
ernment.
B. GRIEVANCE PROCEDURES AND 

ARBITRATION
Section 13 should be revised to provide that—
(1) the negotiated agreement for an exclVf 

sive unit must include a grievance “procedure. 
That procedure will be the exclusive procedure 
available to the parties and the employees in the 
unit for differences over the interpretation and 
application of the agreement, except that an em
ployee or group of employees may present such 
a grievance to the agency and have it adjusted 
without the intervention of the exclusive repre- 
sentative under certain conditions which are set 
forth below.

to
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(2) an employee’s grievance on a matter 
not covered in the agreement may he J)re8ente<l 
under any procedure available for the purpose, 
hut not under the negotiated procedure.

(3) the requirement that the negotiated pro
cedure must conform to CSC regulations should 
he eliminated; however, matters for which status 
tory appeals procedures exist should coniinue to 
he excluded from negotiated grievance pro
cedures.

(4) Section 7(d)(1) and section IS should 
he revised so as to specify who may represent an 
employee when presenting a grievance under the 
negotiated procedure.

(5) Section H should he changed to provide 
that̂  the negotiated procedure may include arbi
tration, limited to interpretation or application 
of the agreement, which may be invoked only by 
the agency or the exclusive representative.

(6) Section 6 should be amended to author- 
ize the Assistant Secretary to resolve disagree
ments between the parties on questions whether 
a grievance is subject to the negotiated griev
ance procedure, or whether a grievance under 
the procedure is subject to arbitration.

As the above six items indicate, a number of

including arbitration, for consideration of “em
ployee grievances” and of “diisputes over the in
terpretation and application of agreements." Un
der the Order and Civil Service Commission reg
ulations, "employee grievances” may be filed only 
by an employee or group of employees. Such 
grievances may relate to matters involving appli
cation of law, regulation, or agency policy as wdl 
as to the provisions of the labor agreement. The 
Order and regulations reserve to the employee 
rights to choose his own representative (which 
may be a rival union), to disapprove the use of 
arbitration, and, unless otherwise provided in 
the labor agreement, to choose the unilaterally 
Mtablished agency grievance procedure rather 
than the negotiated procedure for processing the 
pievance. In contrast, union-initiated “disputes,” 
including arbitration, are limited to the interpre
tation or application of the labor agreement. 
AJOiere negotiated procedures include arbitration, 
the Order provides that the costs of the arbitra
tor shall be shared equally by the parties.

 ̂ Under these conditions employees are faced 
with complicated choices in seeking relief, the 
role of the exclusive union is diminished and dis
torted by permitting a rival union to represent a

to



issues were raised concerning the nature and 
scope of grievance procedures and arbitration. In 
view of the importance of this matter, the Coun
cil made an intensive review of this whole sub
ject. We conclude that substantial changes in 
present arrangements are warranted. The root 
of the persistent dissatisfaction with grievance 
and arbitration procedures in the Federal pro
gram appears to be the confusing intermixture 
of individual employee rights established by law 
and regulation with the collective rights of em
ployees established by negotiated agreement. This 
intermixture has resulted in overlap and dupli
cation of rights and remedies, and in require
ments with respect to negotiated grievance pro
cedures which are less in some respects and 
greater in others than are suitable for effective 
grievance handling in a labor relations system.

Following a thorough examination of the is
sue, the Council concluded that there should be 
no change in the existing requirement that mat
ters on which employees have appeal rights es
tablished by law should not be included in ne
gotiated grievance procedures.

Turning to matters not subject to appeal 
procedures, the Order presently authorizes the 
exclusive representative to negotiate procedures.

grievant with respect to the interpretation and 
application of the agreement negotiated by the 
exclusive representative, and the scope of nego
tiations for agencies and unions is unnecessarily 
limited.

In order to remedy these faults,, we recom
mend that the Order be amended to provide for 
negotiated grievance procedures and arbitration 
involving only the interpretation or application 
of the negotiated agreement and not involving 
matters outside the agreement, including matters 
for which statutory appeals procedures exist. 
This should be the only procedure for considera
tion of grievances over the interpretation or ap
plication of the provisions of the agreement. The 
nature and scope of the procedure, including 
cost-sharing arrangements for arbitration, should 
be negotiated by the parties. The negotiate griev
ance procedure and arbitration should not be sub
ject to Commission regulations. An employee or 
group of employees in the xmit, or the exclusive 
union, should be permitted to file a grievance un
der the procedure, but only with representation 
by the exclusive union or a representative ap
proved by the union. If an employee or group of 
employees wishes to present grievances on mat
ters arising under the agreement without the in-

Is3
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exclusive representative, they 
should be permitted to present such grievance 
to agency management and have them adjusted
w ith X  terms® inconsistentwitn the terms of the agreement and the exclu-
sive representative is given opportunity to b;
present at the time of adjustment. Arbitration of
a grievance should not require the ^ p ^ a ?  If
the employee or employees involved. Any griev-
intSiSLte?,-  ̂ "matter other than the

delineating the scope of the negoti- 
procedure, the confusion and 

hr arrangements can effective-
an incentive will be 

^  negotiate substantive agree- 
n ![“ “  negotiations au-

K The exclusive representa-
rooLTb authority and re-
E  ?v H f pievance processing on the bi- 
a S I )  /  f  conditions of employment, 
atiri?” ^wtinctions between "employee griev
ances and union “disputes” will be eliminated,

shorn not be construed as unfair labor practice 
dect^ns under the Order nor as precedents for 
^ h  dee^tons. When a grievance includes an aU 
leged unfair labor prâ t̂ice, it should be optional 
^ 2  the a^grwved party whether he witt seek 
r^ress under the grievawse procedure or the un-

Aowet;er, he may 
n  / • H simultaneously or
ttl ^ requirement that when

established ap. 
procedure is the exclusim 

^ o c ^ r e  for resolving the isme is not affected 
oy this recommendation.

Section 19(d) presently requires that com- 
plainte under sections 19(a)(1), (2) and (4), 
i.e. alleged management unfair labor practices 
against employees, be processed under estab- 

Z  procedures, where ap-
1 1** practice com-

h v +1,̂  machinery established
by the Order. This requirement inhibits the de-

t  P>-ac-
f o ? n r ^   ̂ pr<̂ cedure

.  resolving unfair labor prac-
n llU r** such com-plaints are today processed under grievance, ap-

to



and only the term “grievance” will be used.
This recommended revision of policy will re

quire that all negotiated agreements provide a 
grievance procedure. Accordingly, the policy 
should be made applicable to all new agreements 
entered into after the effective date of the Or
der’s revision and to all agreements renewed or 
extended after that date. Further, to provide for 
the resolution of disagreements that may arise 
between the parties as to whether a matter is 
grievable or arbitrable under the negotiated pro
cedure, we recommend that such questions be re
ferred to the Assistant Secretary of Labor for 
Labor-Management Relations. Provision of ma
chinery under the Order for resolving such dis
agreements is appropriate in order to insure con
sistent application of the recommended revisions 
with respect to negotiated grievance procedures.

C. UNFAIR LABOR PRACTICES
Section 19(d) shovld be revised to place the 

processing of unfair labor practice complaints 
within the exclusive jurisdiction of the Assistant 
Secretary of Labor for Labor-Management Rela
tions and the Federal Labor Relations Council. 
Decisions under grievance or appeals procedures

peals, and unfair labor practice procedures. The 
decision as to whether an unfair labor practice 
has been committed should not be made under 
grievance and appeals systems which are ndt 
under the control of the Assistant Secretary, nor 
should decisions under grievance and appeals 
systems have precedential effect in the area of 
unfair labor practices. Therefore, we recommend 
that all unfair labor practice complaints be proc
essed and decided only under the procedures pro
vided by the Assistant Secretary and the Coun
cil.

Further under section 19(d) when an al
leged unfair labor practice is subject to an 
agency grievance procedure, agency management 
is the final judge of its own conduct. We believe 
there should be an opportunity to seek third- 
party adjudication of any issue involving an al
leged unfair labor practice. To provide this op
portunity we recommend elimination of the re
quirement that when the issue in certain unfair 
labor practice complaints is subject to a griev
ance procedure, that procedure is the exclusive 
procedure for resolving the complaint. We pro
pose, instead, that when an issue may be proc
essed under either a grievance procedure or the 
unfair labor practice procedure, it be made op

to



tional with the aggrieved party whether to seek 
redress under the grievance procedure or under 
the unfair labor practice procedure. The selec
tion of one procedure would be binding; the ag
grieved party would not be permitted, simultane
ously or sequentially, to pursue the issue under 
the other procedure.

The existing rule that issues which can prop
erly be raised under established appeals proced
ures may not be raised under unfair labor prac
tice complaint procedures should be retained. 
Employees currently have the opportunity to 
seek third-party review of agency action under 
appeals procedures established by statutie.
D. OFFICIAL TIME

Section 20 should be modified to eliminate 
the prohibition of official time for employees 
when engaged as labor organization representa
tives in negotiations with agency management. 
The parties may negotiate on the issm within 
specified limits.

The present Order provides that employees 
who represent a labor organization shall not be 
on official time when negotiating an agreement 
with agency management. This policy has been 
among the most controversial of the provisions

In order to promote flexibility in the negoti
ation of agreements for the use of official time, 
we recommend that the limitations established 
by the Order on negotiations of such official time 
be in alternative forms, either: (1) a maximum 
of 40 hours; or (2) a maximum of one-half the 
total time spent in negotiations during regular 
working hours. These limitations refer to the 
amount of official time during normal working 
hours of the activity which may be authorized 
each employee representative in connection with 
the negotiation of an agreement, from prelim
inary meetings on ground rules, if any, through 
all aspects of negotiations, including mediation 
and impasse resolution processes when needed. 
Overtime, premium pay, or travel expenditures 
are not authorized. The number of union r^re* 
sentatives on official time during such negotia
tions normally should not exceed the number of 
management representatives.

E. DUES WITHHOLDING
Section 21 should be revised to eliminate the 

requirement that the costs of dues deductima 
must be charged to the labor organization. This 
matter should be left to Tiegotiation by the 
parties.

lO
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in Executive Order 11491.
The Councirs review indicated that the pres

ent policy has had some unfavorable effects on 
the negotiation process; for example, difficulties 
in scheduling negotiation sessions, and delays in 
completing negotiations because of a union’s in> 
ability to provide representation. The policy has 
also had some beneficial effects: better advance 
planning and pr^aration for negotiation meet
ings, and more efficient use of meeting time.

Upon consid^ation of all factors, we have 
concluded that the program will benefit by modi
fying present policy so as to permit the negoti
ating parties, when circumstances warrant, to 
agree to a reasonable amount of official time for 
employees who represent the union in negotia
tions during regular working hours. This change 
will enlarge the scope of negotiations and pro
mote responsible collective bargaining. However, 
we believe it is essential that the amount of 
such official time authorized, while adequate to 
avoid undue hardship or delay in negotiations, 
should be expressly limited so as to maintain a 
reasonable policy with respect to union self-sup
port and an incentive to economical and business
like bargaining practices.

We believe that the uniform requirement 
that the costs of making dues deductions must 
be recovered is no longer desirable. In our opin
ion, removal of this requirement will improve 
the collective bargaining process by enlarging 
ttie scope of negotiable matters. The question of 
a service charge for payroll deductions is a mean
ingful economic item suitable for bargaining be
tween the parties in the same way as other mat
ters governing the labor-management relation
ship. If the agency agrees to no service charge 
or a reduced charge below actual costs of tiie 
dues withholding service, presumably it would be 
done on the basis that offsetting benefits of com
mensurate value will be obtained from the labor 
agreement. Accordingly, the Council recommends 
that the Order be revised to delete the present 
requirement that the costs of making dues de
ductions be recovered from labor organizations.

F. POLICY GUIDANCE AND REVIEW 
OF AGENCY PROGRAMS

Section 25 should he revised to provide that 
the Civil Service Commission in conjunction xoith

to
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the Office of Management and Budget shall es
tablish and maintain a program of policy guid
ance to agencies on Federal labor-management 
relations and periodically review the implemen- 
tation of these policies.

Reorganization Plan No, 2 of 1970 estab
lished the Office of Management and Budget with 
responsibilitiM in the area of executive manage- 
ment. These include policy guidance and review 
of the management of labor relations in the Fed
eral departments and agencies. The Office of 
Management and Budget works closely with the 
Civil Service Commission in carrying out these 
functions. These arrangements for policy guid
ance and review within the executive branch 
should be reflected in the Order.

We recommend that the Order be revised to 
provide that the Civil Service Commission in 
conjunction with the Office of Management and 
Budget shall establish and maintain a program 
of policy guidance to agencies in the labor rela
tions area and periodically review the implemen
tation of these policies. The Civil Service Com
mission should continue its day-to-day review of 
program operations and the provision of techni
cal advice, information and training assistance 
to agencies.

These issues are listed below:

1. Relax restrictions against the inclusion of 
supervisors in units of exclusive recognition 
and supervisors holding union office.

2- Provide a separate Executive order covering 
agency relationships with professional or- 
ganizations.

3. Authorize professional organizations rights 
similar to those provided for associations 
of supervisors.

4. Establish a policy concerning the severance 
of professional employees for decertification 
purposes.

5. Modify the requirement of a secret ballot 
election in all cases as a prerequisite for ex
clusive recognition.

6. Further restrict agency regulatory authority 
^  affects the scope of negotiations.

7. Redefine the scope of negotiation with re- 
spect to assignment of personnel,

8. Include job classification within t k  scope of 
negotiation and grievance procedures

9. Authorize voluntary arbitration of negotia
tion impasses without reference to the Fed
eral Service Impasses Panel.

10. Process negotiability issues as refusals to 
bareain under unfair labor practice pro-



G. OTHER MATTERS CONSIDERED
There were a number of policy issues raised 

by interested parties which, after careful study 
and consideration, the Council determined were 
not appropriate for action as part of this review, 
either because the Executive order appeared to 
be working effectively in the particular area, ex
perience was insufficient to establish any sound 
basis for change, or the change proposed would 
conflict with existing statutory requirements.

cedures.
11. Establish independent office for prosecution 

of unfair labor practice complaints.
12. Require use of arbitration in agency ad

verse action appeal systems.
13. Prescribe uniform policy regarding official 

time for employees representing labor or
ganizations in third-party proceedings.

14. Authorize dues withholding without regard 
to recognition or on the basis of national 
consultation rights.

to
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Amending Executive Order No. 11491, Relating to Labor-Management 
Relations in the Federal Service

By virtue of the authority vested in me by the Constitution and 
statutes of the United States, including sections 3301 and 7301 of title 5 
of the United States Code, and as President of the United States, Execu
tive Order No. 11491 of October 29, 1969, relating to labor-manage- 
ment relations in the Federal service, is amended as follows:

1. Section 2(b) is amended by deleting the words “formal or” .

2. Paragraph (2) of section 2(e) is amended to read as follows:
“ (2) assists or participates in a strike against the Government of the 

United States or any agency thereof, or imposes a duty or obligation to 
conduct, assist, or participate in such a strike;”

3. Section 4(a) is amended to read as follows:
“ (a) There is hereby established the Federal Labor Relations Coun

cil, which consists of the Chairman of the Civil Service Commission, 
who shall be chairman of the Council, the Secretary of Labor, the Direc
tor of the Office of Management and Budget, and such other officials 
of the executive branch as the President may designate from time to 
time. The Civil Service Commission shall provide administrative sup
port and services to the Council to the extent authorized by law.”
4. Section 6 (a) is amended—
(a) by deleting the word “and” at the end of paragraph (3).
(b) by substituting for paragraph (4) the following:
“ (4) decide unfair labor practice complaints and alleged violations 

of the standards of conduct for labor organizations; and”
(c ) by adding at the end thereof the following:
“ (5) decide questions as to whether a grievance is subject to a 

negotiated grievance procedure or subject to arbitration under an 
agreement.”

5. Section 7 (d) is amended to read as follows:
“ (d) Recognition of a labor organization does not—
“ (1) preclude an employee, regardless of whether he is in a unit of 

exclusive recognition, from exercising grievance or appellate rights estab
lished by law or regulations; or from choosing his own representative 
in a grievance or appellate action, except when presenting a grievance 
under a negotiated procedure as provided in section 13;

Executive Order 11616 • August 26, 1971
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“ (2) preclude or restrict consultations and dealings between an agency 
and a veterans organization with respect to matters of particular interest 
to employees with veterans preference; or

“ (3) preclude an agency from consulting or dealing with a religious, 
social, fraternal, professional or other lawful association, not qualified as 
a labor organization, with respect to matters or policies which involve 
individual members of the association or are of particular applicability 
to it or its members.

‘ ‘Consultations and dealings under subparagraph (3) of this para
graph shall be so limited that they do not assume the character of formal 
consultation on matters of general employee-management policy, except 
^  provided in paragraph (e) of this section, or extend to areas where 
recognition of the interests of one employee group may result in dis
crimination against or injury to the interests of other employees.”

6. Section 7 (f ) is amended to read as follows:
“ (f) Informal recognition or formal recognition shall not be 

accorded.”
7. Section 8 is revoked.
8. Section 13 is amended to read as follows:
“ S ec . 13. Grievance and arbitration procedures.
“ (a) An agreement between an agency and a labor organization shall 

provide a procedure, applicable only to the unit, for the consideration of 
grievances over the interpretation or application of the agreement. A 
negotiated grievance procedure may not cover any other matters, includ
ing matters for which statutory appeals procedures exist, and shall be the 
exclusive procedure available to the parties and the employees in the unit 
for resolving such grievances. However, any employee or group of em
ployees in the unit may present such grievances to the agency and have 
them adjusted, without the intervention of the exclusive representative, 
as long as the adjustment is not inconsistent with the terms of the agree
ment and the exclusive representative has been given opportunity to be 
present at the adjustment.

“ (b) A negotiated procedure may provide for the arbitration of griev- 
;.:nces over the interpretation or application of the agreement, but not 
over any other matters. Arbitration may be invoked only by the agency 
or the exclusive representative. Either party may file exceptions to an 
arbitrator’s award with the Council, under regulations prescribed by 
the Council.

“ (c) Grievances initiated by an employee or group of employees in the 
unit on matters other than the interpretation or application of an exist
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ing agreement may be presented under any procedure available for the 
purpose. '

“ (d) Questions that cannot be resolved by the parties as to whether 
or not a grievance is on a matter subject to the grievance procedure in an 
existing agreement, or is subject to arbitration under that agreement, may 
be referred to the Assistant Secretary for decision.

“ (e) No agreement may be established, extended, or renewed after 
the effective date of this Order which does not conform to this section. 
However, this section is not applicable to agreements entered into before 
the effective date of this Order.”

9. Section 14 is revoked.
10. Section 19 (d ) is amended to read as follows:
“ (d) Issues which can properly be raised under an appeals procedure 

may not be raised under this section. Issues which can be raised under a 
grievance procedure may, in the discretion of the aggrieved party, be 
raised under that procedure or the complaint procedure under this sec
tion, but not under both procedures. Appeals or grievance decisions shall 
not be construed as unfair labor practice decisions under this Order nor 
as precedent for such decisions. All complaints under this section that 
cannot be resolved by the parties shall be filed with the Assistant 
Secretary.”

11. Section 20 is amended to read as follows:
“ Se c . 20. Use of official time. Solicitation of membership or dues, and 

other internal business of a labor organization, shall be conducted during 
the non-duty hours of the employees concerned. Employees who represent 
a recognized labor organization shall not be on official time when ne
gotiating an agreement with agency management, except to the extent 
that the negotiating parties agree to other arrangements which may 
provide that the agency will either authorize official time for up to 40 
hours or authorize up to one-half the time spent in negotiations during 
regular working hours, for a reasonable number of employees, which 
number normally shall not exceed the number of management 
representatives.”

12. Section 21 is amended to read as follows:

Se c . 21. Allotment of dues, (a) When a labor organization holds 
exclusive recognition, and the agency and the organization agree in 
wntog to this course of action, an agency may deduct the regular and 
penodic dues of the organization from the pay of men:̂ bers of the 
organization in the unit of recognition who maJce a voluntary allotment
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for that purpose. Such an allotment is subject to the regulations of the 
Civil Service Commission, which shall include provision for the em
ployee to revoke his authorization at stated six-month intervals. Such 
an allotment terminates when—

“ (1) the dues withholding agreement between the agency and the 
labor organization is terminated or ceases to be applicable to the em
ployee; or

“ (2) the employee has been suspended or expelled from the labor 
organization.

“ (b) An agency may deduct the regular and periodic dues of an asso
ciation of management officials or supervisors from the pay of members 
of the association who make a voluntary allotment for that purpose, when 
the agency and the association agree in writing to this course of action. 
Such an allotment is subject to the regulations of the Civil Service 
Commission.”

13. Section 24 is amended by deleting “ (a)” after the section head
ing; and by deleting subsections (b ) , ( c ) , and (d ) .

14. Section 25(a) is amended to read as follows:
“ (a) The Civil Service Commission, in conjunction with the Office 

of Management and Budget, shall establish and maintain a program for 
the policy guidance of agencies on labor-management relations in the Fed
eral service and periodically review the implenientation of these policies. 
The Civil Service Commission shall continuously review the operation 
of the Federal labor-management relations program to assist in assuring 
adherence to its provisions and merit system requirements; implement 
technical advice and information programs for the agencies; assist in̂  
the development of programs for training agency personnel and manage
ment officials in labor-management relations; and, from time to time, 
report to the Council on the state of the program with any recommenda
tions for its improvement.”

The amendments made by this Order shall become effective ninety 
days from this date. Each agency shall issue appropriate poHcies and 
regulations consistent with this Order for its implementation.

R ichard  N ixon

T h e  W h ite  H o u se ,
August 26y 1971.
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Employee-Management Relations in the Foreign Service of the United
States ^

WHEREAS, the public interest requires high standards of performance 
by the members of the Foreign Service of the United States and the 
continuous development and implementation of modem and progressive 
work practices to facilitate their improved performance and efficiency; 
and

WHEREAS, the effective participation by the men and women of 
the Foreign Service in the formulation of personnel policies and proce
dures affecting the conditions of their employment is essential to the 
efficient administration of the Foreign Service and to the well-being of 
its members; and

WHEREAS, the unique conditions of Foreign Service employment 
require a distinct framework for the development and implementation
of modem, constructive and cooperative relationships between manage
ment officials in the foreign affairs agoicies and organizations represent
ing Foreign Service employees; and

WHEREAS, subject to law and the paramount requirements of public 
service, effective employee-management relations within the Foreign 
Service require a clear statement of the respective rights and obligations 
of organizations and agency management; and

WHEREAS, the effectiveness of the foreign affairs agencies is well 
served by measures which stress their essential unity of purpose:

NOW, THEREFORE, by virtue of the authority vested in me by 
the Constitution and statutes of the United States, including sections 3301 
and 7301 of title 5, United States Code, and section 202 of the Revised 
Statutes (22 U.S.C. 2656), and as President of the United States, I 
hereby direct that the following policies shall govern the foreign affairs 
agencies in all dealings with Foreign Service employees and organizations 
representing them.

GENERAL PROVISIONS

Section  Policy, (a) Each employee has the right, freely and without 
fear of penalty or reprisal, to form, join, and assist any organization as 
defined herein or to refrain from any such activity, and each employee 
shall be protected in the exercise of this right. Except as otherwise 
expressly provided in this Order, the right to assist an organization extends 
to participation in the management of the organization and acting for. the 
organization in the capacity of an organization representative, including

Executive Order 11636 • December 17, 1971
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presentation of its views to officials of the executive branch, the Congress, 
or other appropriate authority. The head of each foreign affairs agency 
shall take the action required to assure that employees in the agency are 
apprised of their rights under this section, and that no interference, 
restraint, coercion, or discrimination is practiced within his agency to 
encourage or discourage membership in an organization.

(b) Paragraph (a) of this section does not authorize participation 
in the management of an organization or acting as a representative of an 
organization by a management official or a confidential employee, or by an 
employee when the participation or activity would result in a conflict or 
apparent conflict of interest or otherwise be incompatible with law or 
with the official duties of the employee.

Se c . 2. Definitions, When used in this Order, the term—
(a) “ Foreign affairs agency” means the Department of State, the 

United States Information Agency, the Agency for International Devel
opment and its successor agency or agencies;

(b) “Employee” means an officer or employee of the Foreign Service, 
wherever serving, other than an alien clerk or employee or comular 
agent, appointed in or assigned to a foreign affairs agency under authority 
of the Foreign Service Act of 1946, as amended; the Foreign Assistance 
Act of 1961, as amended; or Public Law 90-494;

(c ) “ Management official” means an individual who:

(1) is a chief of mission or principal officer;

(2) is serving in a position in a foreign affairs agency to which he 
has been appointed by the President, by and with the advice and consent 
of the Senate, or by the President alone;

(3) occupies a position which in the sole judgment of the head of his 
foreign affairs agency is of comparable importance;

(4) is serving as a deputy to any of the above; or

(5) is engaged in the administration of this Order or in the formula
tion of the personnel policies and programs of his agency;

(d) “ Confidential employee” means an individual who assists and 
acts in a confidential capacity to a management official who formulates, 
determines or effectuates management policies in the field of employee- 
management relations;

(e) “Agency management” means management officials and con
fidential employees in a foreign affairs agency;
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(f ) “Organization” means a lawful organization of any kind in which 
employees participate and which exists for the purpose, in whole or in 
part, of dealing with agencies concerning grievances, personnel policie 
and practices, or other matters affecting the working conditions of their 
members, but does not include an organization which—

(1) consists solely of management officials;
(2) assists or participates in a strike against the Government of the 

United States or any agency thereof, or imposes a duty or obligation to 
conduct, assist or participate in such a strike;

(3) advocates the overthrow of the constitutional form of government 
in the United States; or

(4) discriminates with regard to the terms or conditions of member
ship because of race, color, creed, sex, age, or national origin.

(g) “Secretary” means the Secretary of State;

(h) “Board” means the Board of the Foreign Service;

(i) “Commission” means the Employee-Management Relations Com
mission established vmder section 5 of this Order; and

(j ) “Public member” means an individual who is not an employee of 
the United States Government (other than as a special Government em
ployee) and who is selected to serve on a disputes panel or a grievance 
panel established under this Order.

Se c . 3. Application, (a) This Order applies to all employees except 
as provided in subsection (b) below.

(b) The head of a foreign affairs agency may, in his sole judgment, 
suspend temporarily any provision of this Order with respect to any post, 
bureau, office, or activity, in the United States or abroad, when he deter
mines in writing in emergency situations that this is necessary in the 
national interest, subject to the condidons he prescribes. Such suspension 
shall not operate to deny access by an employee to the grievance proce
dures established under section 10 of this Order. /

ADMINISTRATION

Se c . 4. Board of the Foreign Service, (a) The Board shall, in ac
cordance with the regulations prescribed by the Secretary under section 
16 of this Order:

(1) consider major policy issues arising in the administration of this 
Order, appeals on substantive aspects of personnel policy or procedure, 
proposed amendments to this Order and such other matters as it deem  ̂
appropriate to assure the effectuation of the purposes of this Order;
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(2) make recommendaticms on regulations for the implementation 
of this Order;

(3) interpret this Order and the regulations of the Secretary, except 
as provided in section 5; and

(4) perform such additional functions relating to the administra
tion of this Order as the Secretary may from time to time prescribe.

(b) In the performance of its functions under this Order, the Board 
(including committees and panels thereof) may:

(1) obtain views from interested agencies, organizations and other 
parties, orally or in writing, as it may deem necessary and appropriate;

(2) receive staff assistance from a secretariat which shall be responsible 
directly to the Chairman of the Board and otherwise independent of 
foreign affairs agency management; and

(3) request and use the services and assistance of other agencies in 
accordance with the Secretary’s regulations.

Se c . 5. Employee-Management Relations Commission.

(a) There is hereby established, as a committee of the Board, an Em- 
ployee-Management Relations Commission composed of those Board 
members or participants representing the Department of Labor, the 
Civil Service Commission, and the Office of Management and Budget. 
The representative of the Office of Management and Budget shall be 
the Chairman of the Commission.

(b) The Commission shall:
(1) decide questions relating to the eligibility of organizations for 

recognition under this Order;
(2) supervise elections to determine whether an organization should 

be recognized as the exclusive representative of the employees in a for
eign affairs agency, and certify the results;

(3) decide complaints of alleged unfair practices and alleged viola
tions of the standards of conduct for organizations; and,

(4) decide questions of whether an obligation to consult exists under 
section 8 of this Order with respect to particular issues.

(c) In any matter arising under paragraph (b) of this section, the 
Commission shall have final authority and may require an agency or 
an organization to cease and desist from a violation of this Order and 
require it to take such affirmative action as the Commission considers 
appropriate to effectuate the policies of this Order.
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(d) The Commission shall prescribe regulations needed to administer 
its functions under this section. Substantive regulations of the Commis
sion shall be subject to review by the Board.

Se c . 6. Disputes Panel, (a) The Chairman of the Board shall desig
nate a panel which shall assist in resolving disputes arising in the course 
of consultation under section 8. The panel shall consist of two members 
of the Foreign Service, neither of whom shall be a management official, 
a confidential employee or an organization official; one representative 
of the Department of Labor; one member of the Federal Service Im
passes Panel; and one public member. The Chairman of the Board shall 
designate the Chairman of the panel.

(b) In any case where an appeal is made under section 9, the panel 
shall make findings of fact and recommendations to the Board for its 
consideration in deciding the appeal. In the performance of this func
tion, the panel may, in cases it deems appropriate, attempt to mediate 
disputes and to promote agreements between representatives of foreign 
affairs agencies and recognized organizations.

RECOGNITION

Se c . 7. Recognition in General, (a) An organization seeking recog
nition shall:

(1) submit to the Commission and to the foreign affairs agency 
concerned copies of its constitution and by-laws, a statement of its 
objectives and a roster of its officers; and

(2) establish to the satisfaction of the Commission, in its sole dis
cretion, that the organization functions under acceptable democratic 
and ethical standards and that it meets the other requirements of this 
Order.

(b ) Elections may be held to determine whether—
(1) an organization should be recognized as the exclusive representa

tive of employees in a foreign affairs agency, other than management 
officials and confidential employees;

(2) an organization should replace another organization as the 
exclusive representative; or

(3) an organization should cease to be the exclusive representative.
All elections shall be conducted under the supervision of the Com

mission, or persons designated by the Commission, and shall be by secret 
ballot. Each employee eligible to vote shall be provided the opportunity
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to choose the organization he wishes to represent him from among those 
on the ballot, or to vote not to have a representative. The results of the 
election shall be determined on the basis of the majority of valid ballots 
cast.

(c) A foreign affairs agency shall accord recognition to an orga
nization certified by the Commission following an election as the ex
clusive representative of the employees in the foreign affairs agency,

(d) An organization which is the exclusive -representative of the 
employees in a foreign affairs agency is entitled to act for all employees 
in the agency, other than management officials and confidential em
ployees, in collective dealings with agency management as provided for 
in this Order. It is responsible for representing the interests of all such 
employees without discrimination and without regard to organization 
membership.

(e) Nothing in this Order shall:

(1) preclude an employee, regardless of whether he is a member of an 
organization, from bringing matters of personal concern to the attention 
of appropriate officials under applicable law, rule, regulations, or estab
lished foreign affairs agency policy; or from choosing his own representa
tive in a grievance or other administrative adjudication;

(2) preclude or restrict consultations and dealings between a foreign 
affairs agency and a veterans’ organization with respect to matters of 
particular interest to employees with veterans preference; or

(3) preclude a foreign affairs agency from consulting or dealing 
with a religious, social, fraternal, professional or other lawful association, 
not qualified for recognition, with respect to matters or policies which 
involve individual members of the association or are of particular 
applicability to it or its members. Consultations and dealings under this 
subparagraph shall be so limited that they do not assume the character 
of formal consultation on matters of general employee-management 
policy, or extend to areas where recognition of the interests of one 
employee group may result in discrimination against or injury to the 
interests of other employees.

CONSULTATION AND APPEALS

Se c . 8. Consultation, (a) A foreign affairs agency and a recognized 
organization, through appropriate representatives, shall, to the extent 
consistent with applicable law and regulations, consult in good faith 
regularly and prior to the adoption of proposed or revised personnel poli
cies and procedures, including grievance procedures, which affect working
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conditions of employees. When a personnel policy or procedure is for 
application jointly to employees in more than one foreign affairs agency, 
the consultations shall be held jointly between representatives of the 
foreign affairs agencies involved and representatives of the recognized 
organizations in those agencies. The results of consultations shall be 
reduced to writing and signed by the parties.

(b) Foreign affairs agency management shall reserve the right in 
accordance with applicable law and regulations:

(1) to direct employees of the agencies;
(2) to hire, promote, transfer, assign, and to retain employees in 

positions within the foreign affairs agencies and to suspend, demote, dis
charge or take other disciplinary action against employees;

(3) to relieve employees from duties because of lack of work or for 
other legitimate reasons;

(4) to maintain the efficiency of the Government operations entrusted 
to them;

(5) to determine the methods, means, and personnel by which such 
operations are to be conducted; and

(6) to take whatever actions may be necessary to carry out the missions 
of the agencies in situations of emergency.

The foregoing rights reserved to foreign affairs agency management 
shall also be applicable in the administration of agreements reached under 
paragraph (a) of this section.

(c) The obligation to consult does not include matters with respect 
to the mission of a foreign affairs agency; its budget; its organization; 
the number of employees; and the numbers, types, and grades of positions 
or employees assigned to an organizational unit, work project or tour 
of duty; the technology of performing its work; or its internal security 
practices. Consultations will not extend to foreign policy matters or other 
substantive responsibilities of the foreign affairs agencies. This paragraph 
shall not preclude consultation with respect to providing appropriate 
arrangements for employees adversely affected by the impact of realign
ment of work forces or technological change.

Sec. 9. Appeals, (a) When consultation under section 8 of this Or
der does not result in agreement with respect to substantive aspects of 
a personnel policy or procedure, a recognized organization may appeal 
the management decision on the matter to the Board in writing. The 
Board will consider on appeal any matter that it determines is substan
tive. m nature A substantivc matter few purposes of this section is a
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matter that creates, defines or changes rights of employees or organiza
tions or the conditions relating to such rights. In the consideration of 
such an appeal, the Board will utilize a disputes panel as provided in 
section 6 of this Order. The decision of the Board shall be final, unless 
overruled by the head of the foreign affairs agency concerned.

(b) No member of the Board who is directly responsible for per
sonnel operations in a foreign affairs agency shall be eligible to participate 
in the consideration of an appeal under this section.

(c) Foreign affairs agency management shall defer or suspend the 
implementation of a management decision which is appealed under 
this section during the pendency of the appeal, except to the extent that 
the head of the foreign affairs agency determines that immediate imple
mentation of a decision being appealed is required in the national interest.

Se c . 10. Grievances. The foreign affairs agencies, after consultation 
under section 8 with representatives of recognized organizations, shall 
establish procedures for the fair and impartial resolution of employee 
grievances. Employee grievances shall include, but shall not be limited 
to complaints in which an employee has alleged that it is necessary to 
correct his record in order to remove or prevent an injustice. Such pro
cedures shall include provision for informal steps to resolve grievances di
rectly with management officials as well as formal steps within the 
agency when grievances are not resolved through informal means. For
mal grievances shall be considered and decided by a panel which shall in
clude public membership and which shall be independent of foreign 
affairs agency management other than the Secretary in the performance 
of its functions.

Sec. 11. Periodic Conferral and Review, (a) In addition to the con
sultation described in section 8, the Secretary shall, by regulation, es
tablish procedures for reasonable access to the management of foreign 
affairs agencies by recognized organizations for the purpose o f:

(1) exchanging information and offering suggestions relating to the 
improvement of agency operations and effectiveness and the establish
ment of administrative policies that will serve the public interest;

(2) discussing the operation of this Order and procedures established 
thereunder;

(3) considering ways in which relationships between foreign affairs 
agencies and recognized organizations may be improved and strength
ened; and

(4) reviewing together with foreign affairs agencies and recognized 
organizations annually the relationships established pursuant to this 
Order in order to assure that their evolution takes into account develop-
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merits elsewhere in the Federal Government as well as the special needs 
of the Foreign Service.

Conferral under this section shall not extend to matters excluded from 
the obligation to consult under section 8(c) of this Order, in the absence 
of agreement by the parties.

(b) Recommendations by management or organizations following 
conferral under this section, including recommendations for amend
ments to this Order, shall be submitted to the Board for its consideration. 
Based upon the findings of the Board, the Secretary shall, from time to 
time, make reports and recommendations to the President.

CONDUCT OF ORGANIZATIONS AND MANAGEMENT

Se c . 12. Standards of Conduct for Organizations,

(a) In order to be eligible for recognition an organization must be 
free from corrupt influences and practices and influences opposed to 
democratic principles. In addition, it must maintain democratic pro
cedures and practices, including provisions for periodic elections to be 
conducted subject to recognized safeguards as well as provisions defining 
and securing the rights of individual members to participation in the 
affairs of the organization, to fair and equal treatment under the govern
ing rules of the organization and to fair process in disciplinary proceedings.

(b ) A recognized organization shall file with the Commission financial 
and other reports, provide for bonding of officials and employees of the 
organization and comply with trusteeship and election standards, in 
accordance with regulations prescribed by the Commission. These regula
tions shall conform generally to those applicable to unions in the private 
sector and to labor organizations in the Federal service.

Se c . 13. Unfair Practices, (a) Agency management shall not—
(1) interfere with, restrain, or coerce an employee in the exercise 

of the rights assured by this Order;

(2) encourage or discourage membership in an organization by dis
crimination in regard to hiring, tenure, promotion, or other conditions of 
employment;

(3) sponsor, control, or otherwise assist an organization, except that 
a foreign affairs agency may furnish customary and routine services and 
facilities when consistent with the best interests of the foreign affairs 
agency, its employees, and the organization, and when the services and 
facilities are furnished, if requested, on an impartial basis to organizations 
having equivalent status;

(4) discipline or otherwise discriminate against an employee because 
he has filed a complaint or given testimony under this Order;
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(5) refuse to accord recognition to an organization qualified for such 
recognition; or

(6) refuse to consult, or confer, with a recognized organization as 
required by this Order.

(b) An organization shall not—

(1) interfere with, restrain, or coerce an employee in the exercise of 
his rights assured by this Order;

(2) attempt to induce foreign affairs agency management to coerce 
an employee in the exercise of his rights under this Order;

(3) coerce, attempt to coerce, or discipline, fine, or take other eco
nomic sanction against a member of the organization as punishment or 
reprisal for, or for the purpose of hindering or impeding his work per
formance, his productivity, or the discharge of his duties owed as an 
officer or employee of the United States;

(4) call or engage in a strike, work stoppage, or slowdown; picket 
an agency in an employee-management dispute; or condone any such 
activity by failing to take affirmative action to prevent or stop it;

(5) discriminate against an employee with regard to the terms or 
conditions of membership because of race, color, creed, sex, age, or 
nationsd origin; or

(6) refuse to consult, or confer, with a foreign affairs agency as re
quired by this Order.

MISCELLANEOUS PROVISIONS

Sec . 14. Use of Official Time. Solicitation of membership or dues, and 
other internal business of an organization, shall be conducted during the 
non-duty hours of the employees concerned. The Secretary shall estab
lish by regulation reasonable limitations upon the use of official time 
for consultation and conferral under this Order.

Se c . 15. Allotment of Dues. When a foreign affairs agency and the 
organization agree in writing, a foreign affairs agency may deduct the 
regular and periodic dues of an organization recognized under this Order 
from the pay of members of the organization who make a voluntary 
allotment for that purpose. Such an allotment is subject to the regula
tions of the Civil Service Commission, which shall include provision 
for the employee to revoke his authorization at stated six-month intervals. 
Such an allotment terminates when the dues withholding agreement be
tween a foreign affairs agency and the organization is terminated or 
ceases to be applicable to the employee.
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Sec . 16. Regulations. The Secretary, after consultation with the heads 
of other foreign affairs agencies and with representatives of organizations 
and with the advice of the Board, is authorized to prescribe regulations 
for the implementation of this Order. The Secretary’s regulations shall 
become effective no later than 120 days after the effective date of this 
Order.

Sec. 17. Agency Implementation. No later than 90 days after the 
effective date of the regulations prescribed under section 16, each foreign 
affairs agency shall issue appropriate implementing policies and regula
tions consistent with this Order and the regulations prescribed by the 
Secretary. Such foreign affairs agency regulations shall include but shall 
not be limited to a clear statement of the rights of the foreign affairs 
agency’s employees under this Order; procedures with respect to con* 
sultation and conferral with organizations; policies with respect to the 
use of foreign affairs agency facilities by organizations; and policies and 
practices regarding consultation with other associations and individual 
employees. The foreign affairs agencies shall consult with representatives 
of organizations in the formulation of these policies and regulations.

Sec. 18. Amendments to Executive Orders, (a) Section 3(b) of 
Executive Order No. 11491 of October 29, 1969 (34 F.R. 17605), as 
amended, is hereby further amended by adding a new item (5) as follows:

“ (5) The Foreign Service of the United States: Department of State, 
United States Information Agency and Agency for International Devel
opment and its successor agency or agencies.”

(b) Section 21 of Executive Order No. 11264 of December 31, 1965 
(31 F.R. 2), as amended, is hereby further amended as follows:

(1) by revising subsection (d) to read as follows:

“ (d) Each member designated pursuant to subsection (b)(1),
(b) (2) or (b) (3) above, and each representative designated pursuant 
to subsection (c) above, shall be chosen from among the officials of the 
department or agency concerned who are not below the rank of an 
Assistant Secretary or who are occupying positions of comparable respon
sibility, except that alternate members and representatives may be desig
nated who do not hold such rank or occupy such positions.” ;

(2) by adding a new subsection (f ) as follows:

“ (f) Designation of members pursuant to subsections (b)(1)  and
(b) (3) shall be made after consultation with organizations recognized 
as the representatives of Foreign Service employees so that the Secretary 
and the Director may take into account their views.”

Sec. 19. Effective Date. This Order shall become effective upon pub
lication in the Federal R e g iste r .

R ich ard  N dcon
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AREAS FOCUSED UPON DURING THE COUN
CIL’S GENERAL REVIEW OF THE FEDERAL 

LABOR-MANAGEMENT RELATIONS 
PROGRAM

I. Specific Categories of People Under the
Order
1. Should section 3 of the Order be 

amended to provide for additional ex
clusions?

2. Should the Order be amended to include 
any additional definitions pertaining to 
inclusions and exclusions (e.g., man
agement official, confidential employee, 
professional employee) ?

3. What should be the Executive Order 
policy with respect to guards? (See 
sections 2(d) and 10(b) (3).)

4. What special policy, if any, should be 
established concerning the status of at
torneys under the Executive Order?

n. Supervisors

1. Should the definition of supervisor be 
modified? (See section 2(c).) If so, 
how?

V. Scope of Negotiation
1. Should the Order be amended to de

lineate a recognized union’s rights con
cerning agency regulations and the 
impact of such regulations on the scope 
of bargaining? If so, what changes 
should be made for this purpose?

2. Should section 11(a), 11(b), and 12(b) 
be modified or revised or clarified? 
How?

3. Do the agency’s obligations to nego
tiate, to consult and to meet and confer, 
especially with respect to mid-contract 
changes in personnel policies and pro
cedures, require clarification?

VI. Grievance and Arbitration Procedures
1. Does the meaning and scope of section 

13 need amplification?
2. Should section 13 be revised to:

a. Exclude from the negotiated griev
ance procedure grievances over agen
cy regulations— even if regulations 
are referenced or cited in the agree
ment?—or

b. Provide that the negotiated griev-



2. What provisions, if any, should the Or
der contain concerning associations of 
supervisors and management officials? 
(See sections 7(e) and 21(b).)

3. What policy should pertain to the rep
resentation of supervisors by unions in 
proceedings under agency grievance and 
appeals procedures?

III. Recognition Procedures
1. Should requirements in section 10(a) 

for a secret ballot election as a pre
requisite to exclusive recognition in all 
cases be modified or retained?

2. Should unions and agencies be per
mitted to consolidate bilaterally their 
existing units without meeting the re
quirement of a secret ballot election if 
the resulting unit is otherwise in con
formity with the provisions of the 
Order?

IV. Consolidation of Existing Units
1. What should be the Executive Order 

policy with respect to the consolidation 
of bargaining units?

2. What changes in the Order or its im
plementation should be made for this 
purpose?

ance procedure is the sole procedure 
available for all grievances filed by 
or on behalf of unit employees there
by including grievances over agency 
regulations and policies not con
tained in the agreement and exclud
ing only those issues subject to 
statutory appeal procedures?—or

c. Permit negotiation on scope of 
grievance procedure, with statutory 
appeal procedures as the sole manda
tory exclusion?

3. Should parties be permitted to take 
jointly to an arbitrator questions as to 
whether a grievance is subject to a ne
gotiated grievance procedure or subject 
to arbitration under an agreement?— 
or should such questions be resolved 
only by the A/SLMR? (See sections 
6(a )(5 ) and 13(d).)

VII. Approval of Agreements
Should section 15 be revised to include 
additional limitations upon the author
ity of an agency head to disapprove 
negotiated agreements (e.g., by requir
ing the review to be exercised on a 
“post-audit" basis; by limiting dis
approval to specific agreement provi

to
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sions, permitting the remainder to go 
into effect; by setting time limits for 
agency action; by precluding intermed
iate level review of agreements prior 
to agency head review) ?

VIII. Operation of Third-Party Procedures
1. Should the Assistant Secretary of 

Labor hear and rule on the negotiabil
ity disputes that arise in the context of 
unfair labor practice proceedings under 
the Order?

2. Should the Order be amended to pro
vide for the investigation and prose
cution of unfair labor practice charges 
by the Assistant Secretary of Labor?

IX. Impact of the Expiration of an Agreement 
on Dues Withholding

Should a uniform policy be established 
that so long as the parties are negotia
ting or seeking to negotiate a renewal 
agreement dues deduction should con- 
tine until (1) a new contract is nego
tiated, (2) the union loses representa
tion rights, or (3) procedures for the 
resolution of a bargaining impasse have 
been exhausted.

Executive Order 11616. More than 12 years have 
passed since the program was inaugurated with 
the issuance of Executive Order 10988 in January 
1962.

The Federal sector labor-management rela
tions program has continued to evolve and develop 
since 1962. The number of Federal employees 
represented by labor organizations has continued 
to increase. Nearly 1,100,000 employees or 56 
percent of the total nonpostal Federal work force 
is included in exclusive bargaining units. Approxi
mately half of the white-collar employees and 
very nearly all of the eligible employees in the 
Federal blue-collar work force are included in 
bargaining units. Also, there has been a great 
increase in negotiating activity with the result 
that as of June 30, 1974, agreements had been 
negotiated covering 86 percent of the employees 
in bargaining units. In 1971, 68 percent were 
covered by agreements, 70 percent in 1972, and 
77 percent in 1973.

Furthermore, a survey conducted by the Civil 
Service Commission in late 1973 indicated that 
negotiations were underway for initial agreements 
in many additional units which, when completed, 
would increase the number of employees covered 
by agreements to 94 percent of those in exclusive 
units. More importantly, analysis of agreements

to
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X. Status of Negotiated Agreements during 
Reorganization

What special policies, if any, should be 
established concerning the status of ex
clusive bargaining units (together with 
existing negotiated agreements and 
dues withholding arrangements) which 
are affected by agency reorganizations?

XL Official Time
Should the policy regarding the use of 
official time (section 20) be eliminated, 
modified or retained?

INTRODUCTION
This is a report of the Council’s conclusions 

and recommendations following a general review 
of operations under Executive Order 11491, as 
amended, Labor-Management Relations in the 
Federal Seyvice. This is the second such review 
by the Council since it was established in 1970 
and was conducted pursuant to section 4(b) of 
the Order, It has been 3 years since the Council’s 
first general review of the policies and procedures 
governing labor-management relations in the Fed
eral sector, which resulted in the issuance of

through the Commission’s automated Labor 
Agreement Information Retrieval System 
(LAIRS) shows considerable increase in the sub
stantive content of their provisions.

Federal employers and labor organizations 
are reaching agreement in most instances in 3 
to 4 months, and the vast majority are doing so 
without third-party intervention.

In 16 percent of the cases, third-party assist
ance was required, but in most of these, assistance 
was limited to mediation. The Federal Mediation 
and Concilation Service mediated 536 cases under 
the program during the period from January 1, 
1970, through June 30, 1974. This is in addition 
to the Service’s technical assistance or training 
activity which was provided to 166 labor-manage
ment relationships in the last fiscal year. Agree
ments were reached in 85 percent of the 
negotiations which the Service mediated during 
the last fiscal year.

As of June 30, 1974, the Federal Service Im
passes Panel had closed 96 of the 112 requests 
for assistance in negotiations received since the 
Panel’s establishment. Most of these cases were 
settled informally. Only 18 impasses required the 
issuance of formal recommendations to the parties 
following factfinding.



The machinery established for dispute reso
lution under the Order appears to be operating 
effectively. From January 1, 1970, through June 
30, 1974, 399 grievance arbitration awards had 
been rendered under the Executive order pro
gram in a wide variety of cases, with many more 
grievances settled without need for arbitration.

The Assistant Secretary of Labor had closed 
4,676 of the 5,349 cases filed from January 1, 
1970, through June 30, 1974, in the areas of rep
resentation, unfair labor practices, standards of 
labor organization conduct, and grievability and 
arbitrability disputes. He had supervised 2,149 
representation elections.

Similarly, as of the end of June 1974, the 
Federal Labor Relations Council had closed 187 
of the 237 cases which had been brought before 
it, including negotiability disputes, appeals from 
Assistant Secretary decisions, and exceptions to 
arbitration awards. The Council has shortened 
the average time required to process a case, while 
simultaneously handling an increasing workload. 
Three times as many cases were closed in the last 
calendar year as in the previous year. From 
January 1, 1973, through June 30, 1974, the 
Council took 145 case actions, which included the 
issuance of 48 substantive decisions. Through 
such substantive decisions, the Council has pro

days of public hearings were held at which rep
resentatives of selected agencies and labor orga
nizations gave further testimony on their views. 
Many of the witnesses submitted additional 
written statements following the hearings to sup
plement their previous written and oral testimony.

Following the hearings, the Council made an 
intensive review and analysis of the material it 
had received and, on that basis, has decided to 
recommend changes in the Order as set forth 
below. The Council's conclusion with respect to 
each of the areas of the general review is dis
cussed in the remarks which follow.
L SPECIFIC CATEGORIES OF PEOPLE UN

DER THE ORDER
1. Exclusions.

Section 3 should not be amended to provide 
for additional exclusions.

The general review included an invitation to 
interested parties to offer necessary refinements 
in the scope of the program by recommending 
additional exclusions from the coverage of the 
Order.

Generally, the additional exclusions recom
mended by various agencies related to categories 
of employees who could be (or have been) ex-

lO
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vided overall direction on major policy issues and 
negotiability issues that have arisen under the 
program.

Thus, progress can be seen in operations 
under the Order and in many ways the Order is 
functioning smoothly. However, as with any 
human institution, there is always room for im
provement. This brings us to the question of 
whether basic changes are needed in the struc
ture of the Order, which was the purpose of this 
review.

The procedures which the Council adopted 
for this review were different from those used in 
earlier reviews of the program in order to permit 
participants to share in determining its coverage, 
to assure that comments would be received on the 
areas determined to be most important, and to 
allow the hearings to concentrate on amplifying 
and clarifying testimony on the key issues.

The Council invited all concerned to propose 
subject matter areas for the review. Forty-two 
responses were received from unions, other em
ployee organizations, private associations, execu
tive departments and agencies, and individuals. 
After careful examination of the issues proposed, 
the Council invited interested parties to submit 
detailed position papers on the areas selected for 
the central focus of the review. Thereafter, 3

eluded under section 3 of the Order. As no per
suasive reasons for specifying additional exclu
sions have been advanced, we have concluded that 
the existing framework provided by section 3 
meets the present needs of the program.

In connection with the matter of additional 
exclusions, certain labor organizations offered 
recommendations aimed at eliminating some or 
all of the current exclusions. These recommenda
tions also were considered carefully but we have 
concluded that the reasons given for change in 
this direction were also unpersuasive.

2. Definitions Pertaining to Inclusions and 
Exclusions. 

The Order should not be amended to include 
any additional definitions pertaining to inclusions 
and exclusions.

Section 10(b) (1) excludes management offi
cials from units of exclusive recognition to avoid 
real or apparent conflict of interest situations 
between participation in the management of 
an agency and in the activities of a labor 
organization.

Confidential employees are not expressly ex
cluded from units of exclusive recognition by any 
specific provision of the Order. Nonetheless, the
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Assistant Secretary, in case decisions, has deter
mined that it would best effectuate the policies 
of the Order if employees who assist and act in 
confidential capacities to persons who formulate 
and effectuate management policies in the field of 
labor relations are excluded from bargaining 
units.

Section 10 (b)(4 ) prohibits the inclusion of 
professional employees in units with nonprofes
sional employees unless a majority of professional 
employees votes for inclusion in the unit.

Each of these categories of employees plays 
an important role in the functioning of the pro
gram. However, none of them has been defined in 
the Order itself. As a consequence, early in the 
administration of the Order it became necessary 
for the Assistant Secretary to define them in con
nection with carrying out his responsibilities to 
decide questions regarding the appropriateness 
of units pursuant to section 6(a) (1) of the Order. 
There was little comment in the oral and written 
submissions to the Council concerning these defi
nitions. While they appear to be working satisfac
torily, we believe that more experience should 
be acquired with them before giving further 
consideration to including them in the Order. 
Accordingly, we do not recommend that a defini-

has demonstrated no need for the special treat
ment of guards. Mixed units of guards and other 
employees, which were recognized prior to 1970, 
have continued to provide effective representa
tion for all members. Guards have demonstrated 
no conflicts of interest in performing their duties. 
So long as the existing prohibition on strikes by 
Federal employees is continued, such conflicts as 
might exist in the private sector need not be 
anticipated. Furthermore, the current policy has 
not contributed to stability; on the contrary, it 
has encouraged fragmentation in units and rival
ries among labor organizations. For these rea
sons, we recommend that the special representa
tion policy for guards be abandoned. Guards 
should be treated for representation purposes the 
same as other employees.

4. Attorneys.
No special policy should be established con

cerning the status of attorneys under the Order. 
Attorneys should continue to be treated the same 
as other professional employees.

The question of whether a special policy 
should be established concerning the status of at
torneys under the Order is not one of first im- 
Dression before the Council. In an "earlier repre-
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tion of management official, confidential employee, 
or professional employee be included in the Order 
at this time.

3. Guards.

Sections 2(d), 10(b)(3), and 10(c) should he 
deleted to eliminate the separate representation 
policy governing guards.

Since 1970, the Order has required separate 
units for guards and has permitted new units of 
guards to be represented only by labor organiza
tions which represent guards exclusively. The 
policy requiring separate representation of 
guards was one of several representation policies 
formulated in 1969 following 7 years of experi
ence under Executive Order 10988. During this 
period, the number of employees represented in 
bargaining units grew dramatically and was at
tended by a significant number of representation 
problems. The 1969 policies governing guards 
were modeled after private sector practices in the 
belief that labor-management relations in the 
Federal service had developed to a point warrant
ing concern for the special rule-enforcement 
functions of guards and possible conflicts of in
terest in the event of job actions.

Experience acquired under the present Order

sentation case  ̂ which was appealed to the Coun
cil, the agency had sought Council review of the 
Assistant Secretary’s determination that a pro
posed bargaining unit consisting of attorneys and 
nonattorneys was an appropriate unit under the 
Order. Among its contentions, the agency as
serted that the Assistant Secretary’s determina
tion that attorneys may be represented by a labor 
organization that represents nonattorneys pre
sented a major policy issue because American 
Bar Association ethical requirements which are 
applicable to a segment of the agency's attorneys 
proscribe such representation. Moreover, the 
agency disagreed with the Assistant Secretary’s 
determination that there is no conflict of interest 
in such representation.

In denying review of the Assistant Secre
tary’s decision, the Council determined that there 
is no requirement that proscriptions of the Amer
ican Bar Association concerning the conduct of 
its members control unit determinations and 
qualifications of a labor organization for exclu
sive recognition. As to the contention that rep
resentation of both attorneys and nonattorneys 
by the same labor organization would create a

1 United States Department of the Treasury, Office of Regional
Counsel, Western Region, A /SL M R  No. 161, FLRC No. 72A-32 (Feb
ruary 22, 1973), Report No. 33.
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conflict of interest, the Council noted that (1) the 
attorneys were essentially involved in nonperson
nel matters related to the mission of the agency;
(2) the attorneys were not engaged in Federal 

personnel work; (3) the attorneys did not admin
ister a labor-management relations law or the 
Order; (4) the attorneys did not serve in a con
fidential capacity advising those who develop 
and administer management policies in the field 
of labor-management relations or personnel man
agement matters; and (5) the attorneys were not 
supervisors or management oflicials.

The general question of labor organization 
representation of attorneys was raised again in 
the general review by certain individuals and 
agencies. Two proposals were advanced for pro
viding a special policy for attorneys. One recom
mendation was that attorneys who are in an at- 
torney-client relationship with agency manage
ment be accorded treatment similar to that which 
has been accorded to guards since 1970— that is, 
be placed in separate units consisting only of 
attorneys and be represented by labor organiza
tions whose memberships are limited to attorneys. 
The second recommendation was that all attor
neys be granted a self-determination election, 
separate from other professionals, to ascertain

attorney’s obligations to management and those 
to a labor organization are also more theoretical 
than real. The Order in its present form and the 
manner in which it has been interpreted contains 
ample provision for avoiding conflicts of interest. 
Thus, for example, section 1(b) prohibits par
ticipation in the management of or acting as 
representative of a labor organization when the 
participation or activity would result in a conflict 
or apparent conflict of interest; section 10(b) (1) 
excludes management officials and supervisors 
from units of exclusive recognition. Moreover, 
confidential employees are, through the adjudi
catory processes under the Order, excluded from 
bargaining units. Thus, we have concluded that 
the current framework is adequate for dealing 
with any conflict of interest problems, and no 
amendments to the Order are recommended.

II. SUPERVISORS
1. Definition.

The definition of ^'supervisor” in section 2(c) 
should be modified to delete performance evalua
tion as a sole determinant of supervisory status.

A variety of proposals was received to alter
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whether they wish to be represented in a unit 
with nonattorneys or a unit limited to attorneys.

Two basic arguments were advanced in sup
port of these recommendations. First, it was con
tended that a conflict of interest existed between 
the attorney’s role as an advisor to agency man
agement and his role as a member, participant or 
representative of a labor organization which ad
mits to membership and represents nonattorneys. 
Second, it was contended that the ethical stand
ards of the American Bar Association require 
that labor organizations which attorneys join be 
composed solely of attorneys.

With respect to the ethical standards of the 
American Bar Association, we have not been 
referred to a single instance where an attorney 
employed by a Federal agency has been disci
plined for joining, participating in, or being rep
resented by a labor organization which admits to 
membership or which represents nonattorneys. 
Thus, a conflict with ethical standards is of 
theoretical concern only. Actual experience has 
not established that a real problem exists. In any 
event, there is no requirement that proscriptions 
of the American Bar Association be determina
tive under the Order.

The concern that the Order requires amend
ment to avoid conflicts of interest between an

the definition of “ supervisor” to narrow the scope 
of its applicability, with the assertion that its ap
plication is resulting in the exclusion from bar
gaining units of employees who exercise only 
“work leader” or equivalent responsibility. Most 
often these criticisms centered around the deter
mination of supervisory status on the basis of 
performance evaluation where this has been as
signed to employees who perform no other super
visory functions.

The Council recognizes that the function of 
evaluating the performance of other employees 
may be an important part of supervisory respon
sibility where the evaluation is made in conjunc
tion with one of the other supervisory functions 
listed in the definition. Therefore, evidence that 
an employee evaluates the performance of other 
employees can be of great assistance in the identi
fication of supervisory positions. However, the 
result of the inclusion of evaluation among the 
indicia of supervisory authority has been that the 
possession of this authority alone is sufficient to 
establish that a person is a supervisor within the 
meaning of the Order. As a result, persons who 
perform an evaluation function which has only 
minimum effect on the employee being evaluated, 
but who have no other supervisory authority, may 
be determined to be supervisors within the mean
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ing of the Order. The Council does not believe 
that such persons should be deemed supervisors. 
Rather, persons who evaluate the performance of 
other employees will not be considered super
visors unless they otherwise qualify as super
visors under the definition. This can be accom
plished by deleting from the definition of “ super
visor” the criterion of evaluating performance.

The sporadic performance of supervisory du
ties was also cited as a possible cause oi inappro- 
prite designation of supervisory positions. The 
Council notes, however, that in applying the 
definition the Assistant Secretary has held, in 
effect, that mere intermittent and infrequent pos
session or assignment of supervisory functions 
is not a sufficient basis for a supervisory deter
mination. Thus, the frequency and regularity with 
which supervisory authority is exercised has been 
made an element in the application of the defi
nition.

The Council agrees with the view expressed 
in the review that only genuine supervisory 
positions should be excluded from bargaining 
units. The Council wishes to note that the defi
nition in the Order was designed to do this and 
contains a number of qualifications to this end. 
For example— “ in the interest of an agency” ,

expert determinations made for the special 
purposes of the labor relations program under 
a definition which has been painstakingly devel
oped over a period of time to meet those purposes.

2. Relationships With Supervisors’ Associa
tions.

Sections 7(e) and 21(h) should be deleted.
Section 7(e) requires agencies to establish 

systems for intramanagement communication 
and consultation with supervisors and super
visors* associations, and section 21(b) provides 
for dues allotments for associations of manage
ment officials and supervisors, subject to the reg
ulations of the Civil Service Commission.

These provisions were incorporated in the 
Order together with provisions prohibiting the 
inclusion, with minor exceptions, of supervisors 
in bargaining units, and prohibiting supervisors 
from participating in the management of labor 
organizations or from acting as representatives 
of such organizations.

The purpose of these provisions was to as
sure that supervisors were recognized as a part 
of managements As expressed by the 1969 Study 
Committee in its Report accon^anying Executive



“ responsibly to direct [employees]” , “ effectively 
to recommend” , and “exercise of authority . . . 
not of a merely routine or clerical nature, but 
[requiring] the use of independent judgment”— 
are limitations which were designed to assure 
that persons determined to be supervisors would 
possess actual authority, as distinct from work 
leaders, and would be found to be in bona fide 
conflict of interest situations if not excluded from 
bargaining units. The Council believes that the 
continued careful application by the Assistant 
Secretary of these qualifications in the making 
of supervisory determinations will aid in iden
tifying genuine supervisory positions.

Finally, the Council considered proposals 
that the definition be made uniform with defi
nitions of the term used for other purposes in the 
Government, such as position classification. The 
definition of “ supervisor”  in the Order reflects 
the special purposes which the term serves. For 
example, it has special significance in determining 
community of interest and conflict of interest in 
establishing appropriate units and in determining 
interference with the rights of employees and 
labor organizations in unfair labor practice pro
ceedings. The Council concluded that any ad
vantages to be gained through uniformity were 
clearly outweighed by the importance of having

Order 11491, “ In short, [supervisors] should be 
and are part of agency management and should 
be integrated fully into that management.”  Agen
cies were directed to take steps to assure that 
supervisors and associations of supervisors were 
afforded the opportunity to participate in a 
meaningful way in the management process and 
have their problems carefully considered.

The Civil Service Commission, in fulfilling 
its responsibilities, has subsequently published 
guidance for establishing intramanagement com
munication and consultation systems required by 
section 7 (e) of the Order.* The Commission indi
cated that, in conjunction with its evaluation pro
gram, it would gather information about the es
tablishment and operation of these systems. The 
Commission has also provided in its regulations 
for allotments of dues to associations of manage
ment officials and supervisors.®

The 1969 Study Committee Report which led 
to the issuance of Executive Order 11491 recom
mended that the Federal Labor Relations Council, 
within 2 years, provide for a review of the ar
rangements established by agencies for dealing 
with supervisors and associations of supervisors
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on their problems and, upon the basis of such 
review, make such further recommendations to 
the President as it deems appropriate. In its first 
general review of the program conducted in 1970- 
71, the Council found it was too soon to review 
the arrangements which agencies had made. In 
the interim between the conclusion of the first 
general review and the initiation of this review, 
the Council was advised by the Civil Service Com
mission that agencies generally were taking 
appropriate steps to discharge their responsibili
ties under sections 7(e) and 21(b) of the Order.

The Council decided that this matter should 
be among the issues in its second general review 
of the program. The Council has now concluded 
that the implementation of agency systems for 
intramanagement communication and consulta
tion with supervisors and associations of super
visors has reached the stage where they would be 
dealt with more appropriately outside the Execu
tive order on Labor-Management Relations in the 
Federal Service. Agencies have accomplished and 
are continuing to accomplish their responsibilities 
under agency regulations and the Federal Per
sonnel Manual.

The Council’s review has found general 
agreement on the part of agencies and labor

The Council has recommended the modifica
tion of the definition of “ supervisor” to assure 
that only persons actually possessing supervisory 
authority are excluded from bargaining units and 
are prohibited from representing labor organiza
tions.

To be consistent with the policy that super
visors should not represent labor organizations 
or be represented for the purposes of negotiation 
by labor organizations, the Council believes that 
supervisors likewise should not be represented by 
such organizations in proceedings under agency 
grievance and appeal procedures.

However, because this question deals with 
the administration of agency grievance and ap
peal systems established outside the Order and 
with the representation rights of supervisory 
employees under such systems, which likewise are 
established by the Civil Service Commission and 
by agencies outside the Order, the Council has 
concluded that this question is not appropriate 
for resolution by amendment of the Order but is 
rather a question of management policy for deter
mination by the Civil Service Commission work
ing with agencies concerned.

The Council will, therefore, refer this issue 
to the Civil Service Commission, upon issuance
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organizations that sections 7(e) and 21(b) 
should be deleted from the Order. Of course, the 
Civil Service Commission should and will con
tinue to provide guidance on intramanagement 
communication and consultation through the Fed
eral Personnel Manual system and to provide in 
its regulations for the deduction of dues of asso
ciations of management officials or supervisors 
from the pay of members of those associations 
who make voluntary allotments for that purpose. 
Thus, supervisors and associations of supervisors 
may be assured that the deletion of sections 7(e) 
and 21(b) from the Order will have no detri
mental effect on them.

3. Representation of Supervisors Under 
Agency Grievance and Appeal Procedures.

No change should be made in the Order on the 
subject of labor organization representation of 
supervisors in proceedings under agency griev
ance and appeal procedures.

. As indicated above, the Council seeks to con
tinue the process by which supervisors are ex
cluded from collective bargaining representation 
by labor organizations, are made a part of agency 
management, and are integrated fully into that 
management.

of the amendments to the Order.
III. RECOGNITION PROCEDURES

The existing requirements for a secret ballot 
election as a prerequisite to exclusive recognition 
should be retained.

The requirements for a secret ballot election 
were among those areas which received the most 
comment during the general review. Recommenda
tions varied widely, with both agencies and labor 
organizations displaying a broad variety of 
opinions on the matter. Clearly, agencies and 
labor organizations have yet to develop a con
sensus on this issue.

The Council has examined the question of 
secret ballot elections against the background of 
the program’s assumptions and experience. From 
its beginnings, the Federal program has assumed 
that the positive participation of all unit em
ployees in the formulation and implementation 
of personnel policies and practices will contribute 
to more effective conduct of public business. The 
secret ballot election is a valuable feature o f this 
participation. Elections invite direct participa
tion by every unit employee and remind each 
employee of the personal responsibilities which 
are the basis of the program. In our view, we 
should be slow to discard such a fundamental



element of the process whereby employees, 
through their free choice, express the will of the 
majority.

The use of other techniques for determining 
representation rights has been less than satisfac
tory. Under Executive Order 10988, agencies and 
labor organizations were free to experiment with 
various forms of written authorizations and 
petitions to determine whether a majority of the 
employees in a unit desired a labor organization 
to represent them. These techniques were not re
garded as reliable and were abandoned with the 
issuance of Executive Order 11491.

Our experience of the last 4 years, as re
flected in submissions and testimony by interested 
parties, indicates that while many agencies and 
labor organizations recommend that the secret 
ballot requirement be modified, no significant 
program difiSculties arising from the requirement

Council has
determined to recommend no change in the re
quirement for a secret ballot election as a pre
requisite to the granting of exclusive recognition. 
Ihe Council is recommending later in this Report, 
however, a change in section 10(a) to provide 
or bilateral consolidation of existing units with

out an additional mandatory election.

Section 10(a) should be amended to permit 
an agency and a labor organization to agree bi
laterally to consolidate, without an election, those 
bargaining units represented by the labor or
ganization within the agency.

 ̂Ajfected employees should he given adequate 
notice of a proposed bilateral consolidation, with 
the right to petition the Assistant Secretary to 
hold an election on the issue of the proposed 
consolidation.

A proposed bilateral consolidation of exist
ing units should be submitted to the Assistant 
Secretary for a determination as to whether the 
unit conforms to the appropriate unit criteria 
contained in the Order and, where appropriate, 
the Assistant Secretary should certify the labor 
organization as the exclusive representative of
the employees in the newly established consoli
dated unit.

Where there is no bilateral agreement on a 
proposed consolidation, either party should be 
permitted to petition the Assistant Secretary to 
Hold an election on the consolidation issue.

Section 10(d) should be amended to permit 
elections to determine whether a labor organiza
tion should be recognized as the exclusive repre
sentative of employees in a unit composed ^f

to
CO
00



Turning to a related matter, it was recom
mended during the general review that the Order 
be amended to require that a certain percentage 
of eligible voters cast ballots in an election before 
that election is viewed as representative of the 
views of a majority of the employees in the unit 
and therefore valid. While it appears that there 
have been elections where a relatively small 
percentage of the eligible voters cast ballots, 
there was no evidence that such circumstances are 
a recurring problem and the Council has no desire 
to return to the 60 percent rule developed under 
Executive Order 10988. However, pursuant to his 
section 6 (a )(2 ) responsibility to supervise elec
tions to determine whether a labor organization 
is the choice of a majority of the employees in an 
appropriate unit, the Assistant Secretary already 
has the authority to find invalid an election where 
the number of employees casting ballots is in
sufficient to be representative of the wishes of 
the entire unit. Accordingly, the Council sees no 
need for changes in the Order regarding this 
matter.
IV. CONSOLIDATION OF EXISTING UNITS 

Federal sector labor-management relations 
policy should facilitate the consolidation of exist
ing bargaining units.

employees in units currently represented by that 
labor organization or continue to be recognized 
in the existing separate units.

A labor organization seeking an election on 
a proposed consolidation of existing units should 
not lose its status as the exclusive representative 
in the existing units should the employees reject 
the consolidation.

In every case where a consolidation of units 
would mix both professional and nonprofessional 
employees, all of the professionals represented in 
such units, including those already in mixed units, 
should be given a separate self-determination 
election on the issue of being included in the pro
posed consolidated unit with nonprofessionals.

Election bars, certification bars, and agree
ment bars should not apply when parties seek bi
laterally to consolidate existing units or when a 
labor organization or agency petitions the As
sistant Secretary for an election on a proposed 
consolidation among units represents by a par
ticular labor organization.

The special procedure for consolidating a 
labor organization’s existing exclusively recog
nized units should have application only to situa
tions where there is no question concerning rep
resentation.
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Almost all agencies and labor organizations 
which participated in the general review ex
pressed strong support for a policy which would 
facilitate the consolidation of existing exclusive 
recognitions. Moreover, we are convinced from 
our experience and analysis that the Federal 
labor-management relations program will be im
proved by a reduction in the unit fragmentation 
which has developed over the 12 years of labor- 
management relations under Executive orders.

The consolidation of units will substantially 
expand the scope of negotiations as exclusive rep
resentatives negotiate at higher authority levels 
in Federal agencies. The impact of Council de
cisions holding proposals negotiable will be 
expanded. In our view, the creation of more com
prehensive units is a necessary evolutionary step 
in the development of a program which best 
meets the needs of the parties in the Federal 
labor-management relations program and best 
serves the public interest.

Currently, agencies and labor organizations 
mutually desiring to consolidate the labor or
ganization’s existing exclusive units must go 
through the election procedures called for in sec
tion 10(a) of the Order. This requirement must 
be met even though the employees involved have

petition the Assistant Secretary to hold such 
elections as are necessary to determine whether 
the employees in the proposed consolidated unit 
wish to be represented in that unit or existing 
units. In such circumstances, the labor organiza
tion should not be required to risk its existing 
certifications because no question would have 
been raised concerning the desire of the em
ployees to be represented by the exclusive repre
sentative. Should the employees in the proposed 
consolidated unit who cast ballots oppose the con
solidation, the existing unit structure should 
continue.

A consolidated unit established by bilateral 
agreement must still conform to the appropriate 
unit criteria contained in the Order. To assure 
such conformity, the parties’ agreement on a pro
posed consolidation of existing units should be 
submitted for review through processes to be 
established by the Assistant Secretary. If it is 
determined that the unit conforms to the appro
priate unit criteria contained in the Order, and 
there has not been a question raised as to whether 
the labor organization represents a majority of 
the employees in the proposed unit, the Assistant 
Secretary, pursuant to his section 6 (a )(1 ) au-
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already voted in a secret ballot election to have 
the labor organization as their exclusive repre
sentative, and there appears to be no question 
that a majority of the employees desire to retain 
the labor organization as their representative. 
We see no need to require that an election be held 
before such recognized units can be consolidated 
into a broader unit. In such circumstances, the 
agency and the labor organization should be free 
to agree bilaterally to consolidation without an 
election. Accordingly, we recommend that section 
10(a) be amended to provide for such consolida
tion without an election.

In recommending this change, we are mind
ful of the fact that the employees who will be 
affected by the proposed bilateral consolidation 
may wish an opportunity to express their views 
on such a change in the structure of their unit 
for representation. Therefore, in recognition of a 
need to afford some protection to the rights of 
the employees, we recommend that they should 
have adequate notice of a proposed consolidation 
and should have a right to vote on the proposal 
if a sufficient number in the proposed consoli
dated unit have indicated opposition to the con
solidation.

Accordingly, we recommend that the Order 
be amended to provide that such employees could

thority to decide questions as to appropriate 
units, should certify that organization as the ex
clusive representative of the employees in the 
newly established consolidated appropriate unit. 
In making his determination on the appropriate
ness of the proposed consolidated unit, the As
sistant Secretary should be mindful of the policy 
of facilitating the consolidation of existing bar
gaining units.

A proposal to consolidate existing units may 
not always be agreeable to the other party. 
Where there is no bilateral agreement on the 
consolidation a party should be permitted to 
petition the Assistant Secretary to hold an elec
tion on the consolidation issue. Pursuant to such 
a petition, the Assistant Secretary could hold 
such elections as are necessary to determine 
whether the employees in the proposed consoli
dated unit wish to be represented in that unit or 
to continue to be represented in their existing 
units. As in the circumstances where affected 
employees raise issue with a proposed consolida
tion, but there is no doubt that the labor organiza
tion has majority support in the existing units, 
we do not feel it appropriate that the labor or
ganization risk losing its status as the recognized 
bargaining representative in its existing exclu
sive units.
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In order to provide for the type of consolida
tion elections which we feel the Assistant Secre
tary should conduct, we recommend that section 
10(d) of the Order be amended to permit elec
tions to determine whether a labor organization 
should be recognized as the exclusive representa
tive of employees in a unit composed of employees 
in units currently represented by that labor or
ganization or continue to be recognized in the 
existing separate units.

We believe that the principles and pro
cedures described herein should apply only where 
a labor organization or where two or more labor 
organizations jointly seek to consolidate existing 
units within a single agency.

Section 10(b) of the Executive order pro
hibits the establishment of a unit if it includes 
both professional and nonprofessional employees, 
unless a majority of the professional employees 
votes for inclusion in the unit. We believe this 
requirement should likewise apply where consoli
dation of existing bargaining units is proposed. 
That is, in every case where a consolidation of 
units would mix both professional and nonpro- 
fessional employees, all of the involved profes
sionals, including those already in mixed units, 
should be given a separate self-determination

tative of employees in an appropriate unit, com
monly referred to as an “election bar” and a 
“certification bar" respectively. Further, when 
there is a signed agreement having a term not to 
exceed 3 years, a petition for an election among 
covered employees is untimely unless filed be
tween the 90th and 60th day preceding the ex
piration of the agreement, commonly called an 
“agreement bar.”

In our view, such bars foster desired stabil
ity in labor-management relations in that parties 
to an existing bargaining relationship have a 
reasonable opportunity to deal with matters of 
mutual concern without the disruption which 
accompanies the resolution of a question of 
representation. Where no labor organization is 
certified, the employees and agency management 
know for a fixed period of time the status of any 
exclusive representation issues. However, where 
parties to such a relationship bilaterally seek to 
consolidate existing exclusive units to establish 
what they feel is a more stable relationship, we 
do not feel that they should be impeded by the 
same restrictions which apply to an attempt to 
raise a question concerning representation. Ac
cordingly, we feel that parties should be free to 
consolidate units bilaterally notwithstanding
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election on the issue of being included in the pro
posed consolidated unit with nonprofessionals. 
While professional employees already in mixed 
units would have voted once for inclusion with 
nonprofessionals, they would have made that se
lection in the context of a unit structure which 
differs from that of the proposed consolidated 
unit.

We are mindful that providing professional 
employees with a self-determination election 
might detract from our recommended policy of 
facilitating the consolidation of existing bargain
ing units in that it might result in separate con
solidated professional and nonprofessional units. 
We believe, however, that this requirement would 
strike a balance between the proposed policy on 
consolidation of units and the existing policy con
cerning the inclusion of professional employees 
in a unit with nonprofessional employees.

The processing of petitions for exclusive rec
ognition by the Assistant Secretary is affected by 
certain “bars to elections,” either specifically pro
vided for in the Order or fashioned by the As
sistant Secretary in his regulations or case 
decisions. More particularly, a petition is un
timely if filed within 12 months of a valid elec
tion or within 12 months after the certification 
of a labor organization as the exclusive represen-

when a valid election might have been held or 
when a certification might have last issued or the 
existence of an agreement between those parties. 
That is, “election bar,” “ certification bar,” and 
“agreement bar” rules should not apply to the 
parties when they seek bilaterally to consolidate 
existing units.

When a labor organization or agency seeks 
to consolidate units by petitioning the Assistant 
Secretary to hold an election to determine 
whether the employees wish to be represented in 
the proposed unit or in their existing units, it 
should also be able to do so notwithstanding elec
tion bars, the involved labor organization’s cer
tifications or its valid agreements. While it is true 
that an agreement is reached bilaterally and one 
party may object to the other’s seeking to waive 
the agreement as a bar, we view the furtherance 
of the policy favoring consolidation of units to 
outweigh a legitimate concern for the viability 
of an agreement. In this regard, consolidation 
permits parties to arrive at a new agreement 
broader in coverage and scope than the agree
ments which covered smaller fragmented units. 
Howeyer, a proposed consolidation, either through 
bilateral agreement between the parties or 
through a petition to the Assistant Secretary, 
should not constitute a waiver of the existing
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labor organization’s certification and agreement 
bars insofar as they preclude the raising of a 
question concerning representation. That is, such 
bars should be applicable to an attempt by a rival 
labor organization to replace the existing exclu
sive representative or a petition by employees for 
a vote on whether the labor organization should 
cease to be the exclusive representative.

The procedure for consolidating a labor or
ganization’s existing exclusively recognized units 
should have application only to situations where 
there is no question concerning the representa
tion desires of the employees who would be in
cluded in a proposed consolidation. Where a labor 
organization seeks a unit which includes its exist
ing units together with employees who are cur
rently unrepresented, the unrepresented em
ployees should have the option of being 
represented in the consolidated unit, remaining 
unrepresented, or, if they constitute a separate 
appropriate unit, being represented in that unit 
by any intervening labor organization. Similarly, 
where a labor organization seeks a unit which 
includes its existing units together with em
ployees represented by a different labor organiza
tion, the currently fashioned election, certification

V. SCOPE OF NEGOTIATIONS

1. The Role of Agency Regulations.

Section 11(a) should he amended to provide 
that only those internal agency regulations for 
which a “ compelling need" exists—under criteria 
to he established hy the Council—may har negoti
ations with respect to a conflicting proposal. 
Section 11(c) should also he amended to authorize 
the Council to resolve disputes concerning an 
agency head*s determination, in connection with 
negotiations, that an agency's regiilations meet 
the "compelling need”  standard.

Section 11(a) should he amended to provide 
that, as to those internal agency reguations for 
which a “ compelling need" exists, only those is
sued at the agency headquarters level or at the 
level of a primary national subdivision may har 
negotiations. Section 11(c) should also be 
amended to authorize the Council to resolve dis
putes concerning an agency head’s determination, 
in connection with negotiations, as to the level 
of issuance of the regulations involved.

The Council, hy rule, should consider an ap
peal from a labor organization challenging an 
agency head’s determination that an internal 
agency regulation bars negotiation only if the
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and agreement bars enjoyed by the incumbent 
organization would be applicable. If an election 
is held in such a situation, the employees would 
have the option of being represented in the con
solidated unit, being unrepresented, or, if they 
constitute a separate appropriate unit, being 
represented by the incumbent labor organization 
or any intervening organization.

We believe that the policy of promoting more 
comprehensive bargaining units and hence of 
reducing fragmentation in the bargaining unit 
structure will foster the development of a sound 
Federal labor-management relations program. 
We believe that the proposed modifications of the 
Order and subsequent actions of the Assistant 
Secretary will facilitate the consolidation of exist
ing units, which will do much to accomplish the 
policy of creating more comprehensive units. 
We further feel that the Assistant Secretary can 
do much to foster this policy in carrying out his 
functions of deciding other representation ques
tions including the appropriateness of newly 
sought units. Accordingly, in all representation 
questions, equal weight must be given to each of 
the three criteria in section 10(b) of the Order. 
By doing so, the result should be broader, more 
comprehensive bargaining units.

labor organization has first requested an excep
tion to the regulation from the agency head and 
that request has been denied.

The Council, by rule, should consider an ap
peal from a labor organization challenging an 
agency head's determination that an internal 
agency regulation bars negotiation only if such 
appeal is filed by the national president of a labor 
organization (or his designee) or the president 
of a labor organization not affiliated with a na
tional organization (or his designee).

These amendments to the Order concerning 
internal agency regulations which may bar ne
gotiations should become effective 90 days after 
issuance by the Council of the criteria for deter
mining “ compelling need" and should apply alike 
to those regulations existing on, or adopted after, 
the effective date of these amendments.

Section 11 (a) of the present Order provides 
in relevant part that the scope of negotiations on 
personnel policies and practices and matters af
fecting working conditions is limited by applic
able regulations issued at higher levels within 
the agency.

The appropriate interface between internal 
agency regulations and conflicting bargaining 
proposals, as reflected in the provisions of section
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11(a), has been a matter of continuing concern 
under the Federal labor-management relations 
program since its inception. In this regard, the 
1969 Study Committee Report which accompanied 
the present Order emphasized that agency regula
tory authority must be retained. However, the 
Study Committee sought to minimize the pre
emption by internal agency regulations of mat
ters otherwise negotiable under the Order by urg
ing agencies to avoid the issuance of overprescrip- 
tive regulations; to increase delegations of au
thority over personnel policies to local managers 
so as to permit a wider scope for negotiation; and 
to grant exceptions from higher level regulations 
on specific items where jointly requested and 
feasible.

Experience under the Order, as well as testi
mony during the current review, establishes that, 
while considerable progress toward a wider scope 
of negotiation at the local level has been effected, 
the exhortations by the Study Committee (which 
were supplemented by information activities un
der the Order by the Council and its constituent 
members) have fallen short of their objectives. 
As a result, meaningful negotiations at the local 
level on personnel policies and practices and mat
ters affecting working conditions have been

^f the degree of necessity for the regulation. To 
the extent that such regulations are asserted as 
a bar to negotiations, the goal of providing em
ployees an opportunity to participate in the for
mulation and implementation of personnel pol
icies and practices affecting the conditions of 
their employment is not fully achieved.

Some labor organizations and agencies sug
gested the concept of permitting internal agency 
regulations at a higher level, covering personnel 
policies and practices and matters affecting work
ing conditions, to bar negotiations at the local 
level only if a “ compelling need” for such regula
tions exists. Regulations, the need for which is 
not compelling, would not be available as a bar 
to negotiations although they would retain their 
f ull force and effect in all other respects. The 
Council finds merit in this suggestion and rec
ommends that it be adopted.

Illustrative criteria for determining “ com
pelling need” would be established in rules to be 
published by the Council after the views of inter
ested persons have been fully considered in the 
rule-issuing process. A similar process was em
ployed by the Council in the adoption of rules 
terminating formal recognition and establishing 
criteria for granting national consultation rights
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unnecessarily constricted in a significant number 
of instances by higher level agency regulations 
not critical to effective agency management or 
the public interest. Likewise, the parties have not 
fully explored the opportunities for exceptions 
from agency regulations asserted as bars to 
negotiations.

The Council remains firm in its belief that 
agency regulatory authority must be retained. 
Nevertheless, modifications in the present role of 
internal agency regulations as a bar to negotia
tions should be adopted, consistent with essential 
agency requirements, to implement the purposes 
of an evolving and dynamic Federal labor-man- 
agement relations program. (Such modifications 
would complement the Council’s recommendations 
with respect to the consolidation of bargaining 
units which, it is believed, would likewise result 
in a broader scope of negotiations.) To these 
ends, changes in the Order and the Council’s prac
tices thereunder are recommended as set forth 
below.

(a) Agency regulations for which a “ com
pelling need”  exists.

Under section 11(a) of the present Order, a 
higher level agency regulation bars negotiation 
on any conflicting bargaining proposal regardless

under Executive Order 11491. Such ppticipation 
by interested persons in the process will facilitate 
the development and understanding of effective 
criteria which will take into account the particu
lar needs of agencies and labor organizations and 
enable the Council to strike a proper balance be
tween negotiations and the exercise of agency 
regulatory authority.

Further, disputes as to whether an agency 
regulation, as interpreted by the agency head, 
meets the standard of “ compelling need” should 
be resolved by the Council on a case-by-case basis 
in negotiability appeals filed under section 11(c) 
of the Order. (A  decision by the Council as to 
the “ compelling need” for a regulation in one 
agency or one primary national subdivision of an 
agency would not, of course, be dispositive as to 
the “compelling need” for the same or similar 
regulation in another agency or another primary 
national subdivision in the same agency.)

Section 11 of the Order and the Council’s 
rules should be amended to reflect these changes.

It must be emphasized in connection with the 
foregoing recommendations, that we are here 
concerned only with the question of whether a 
higher level internal agency regulation covering 
personnel policies and practices or matters affect
ing working conditions should serve as a bar to
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negotiations on a conflicting proposal submitted 
at the local level.

As previously indicated, even a regulation 
which does not satisfy the “compelling need” 
standard would remain completely operative as a 
viable agency regulation in full force and effect 
throughout the agency or the primary national 
subdivision involved, including those organiza
tional elements wherein exclusive bargaining 
units exist. The effect of a determination that the 
regulation does not meet the “compelling need” 
standard would simply mean that the regulation 
would not serve to bar negotiation on a conflicting 
proposal. Such a regulation, if otherwise valid, 
would thus continue to apply in a given exclusive 
bargaining unit except to the extent that the 
local agreement contains different provisions. 
Moreover, while a higher level agency regulation 
for which no “compelling need” exists would not 
serve to bar negotiation on a conflicting proposal, 
that proposal would remain subject to the addi
tional negotiability limitations in sections 11 (a ) , 
11(b), and 12(b) of the Order, which limitations, 
as discussed under V.2. below, would continue 
unchanged. Finally, these recommendations 
would have no effect on section 11(c) (3) of the 
Order which now provides that an agency head’s

ations at the local level. By thus delineating the 
levels of internal agency regulations which may 
bar negotiation, the confusion and anomalies 
previously encountered can be effectively elim
inated without unreasonably circumscribing the 
respective agencies.

It should be understood in connection with 
the foregoing recommendation that we are here 
concerned only with the question of whether a 
higher level internal agency regulation issued 
below the headquarters level or the level of a 
primary national subdivision, and covering per
sonnel policies and practices and matters affecting 
working conditions, should serve as a bar to 
negotiations on a conflicting proposal submitted 
at the local level. Such regulations would remain 
completely operative as viable agency regulations, 
if otherwise valid, and would continue to apply 
in a given exclusive bargaining unit except to 
the extent that the local agreement contains dif
ferent provisions. Moreover, while a higher level 
internal agency regulation issued below the head
quarters level or the level of a primary national 
subdivision would not serve to bar negotiation 
on a conflicting proposal, that proposal would 
remain subject to the additional negotiability lim
itation in sections 11(a), 11(b), and 12(b) of
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determination as to the interpretation of an 
agency’s regulations with respect to a proposal 
is final.

(b) Level of issvxmce.
Under the present Order, negotiation at the 

local level is limited by any internal agency reg
ulations issued above the local level. In some 
instances, this results in local negotiations being 
limited by a superstructure of regulations issued 
by agency headquarters and by each subdivision 
of the agency to which authority has been dele
gated, above the local level. These multiple levels 
of regulations have unduly constricted negotia
tions by reason of the complexity of issuances as 
well as by the diverse exercise of authority and 
discretion with regard to the issuance and imple
mentation of regulations dealing with otherwise 
negotiable matters within subordinate levels of 
the same agency.

We do not question the statutory authority 
of agency heads to delegate regulation-issuing 
authority within their agencies. Moreover, as al
ready mentioned, we believe that agency regula
tory authority must be retained. However, we 
recommend that only those regulations issued at 
the agency headquarters level or at the level of a 
primary national subdivision serve to bar negoti-

the Order, which limitations, as discussed under
V.2. below, would continue unchanged.

Disputes as to the level of issuance of an 
internal agency regulation asserted as a bar to 
negotiation should be resolved by the Council in 
negotiability appeals filed under section i l ( c )  
of the Order.

Finally, in determining whether regulations 
are issued at the level of a “primary national sub
division,” the meaning of that phrase should be 
consistent with that provided in Part 2412 of the 
Council’s Rules and Regulations pertaining to 
National Consultation Rights and Termination of 
Formal Recognition: “Primary national sub
division of an agency means a first-level organiza
tional segment which has functions national in 
scope that are implemented in field activities.”

Section 11 of the Order, and the Council’s 
rules, should be amended to reflect these changes.

(c) Requests for exceptions to agency reg
ulations.

The 1969 Study Committee, as previously 
indicated, encouraged agencies to grant excep
tions to higher level agency regulations where 
jointly requested and feasible. Further, the Coun
cil publicly noted, under the present Order, that 
parties have not taken full advantage of the op

00O
CO



portunity to seek exceptions to agency policies
negotiability

f  involving the validity of agency regula-
I w fp m n f without
reg u lS S s  exceptions to the agency

- Council is of the opinion that the failure 
to explore the opportunity of an 

exception to a higher level agency regulation

tions, before recourse to the Council, reflects a 
disservice to the purposes of the Federal labor- 
management relations program
to t h t S i "  amendments
revise its rules to provide that the Council will 
not consider a negotiability appeal by a labor 
organization challenging an internal agency reffu 
t o n  detemmed to bar aegotia tio f m f L X  
a ^ r  organization first requests (unilaterally nr 

JoinUy) an exception to the regulation from the 
agency head and such exception is S iS ^ o ”  nrt

b̂ lSierunSf” *« *« “ e”d‘

re,JlL''tAa%

pretation of the Order or a statement on a major 
policy issue. •'

if) Effective date of amendments; impact 
on existing regulations.

w t  fully considered the issues
 ̂ I  recommended changes in the Order

agency regulations 
should be deferred beyond the effective date of 
other amendments to the Order, i.e., 90 days 
after the effective date of the Order; and whether 
the presently recommended changes should apply 

regulations or be limited or 
deferred in their application to such regulations.

effective date of the recommended

tions which may bar negotiations, the Council is 
of the view that an orderly transition will best be

f on J  the application of such
f- ^^ter regulations establishing

^^iteria for determining “compelling 
need have been issued by the Council.
rê nlt?î « eastingregulations, the Council is of the opinion that the
purposes of the Federal labor-management rela-
tions program would best be served if the changes
here proposed apply alike to those higher level
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The Council believes that if an agency head 
determines that a proposal is nonnegotiable by 
reason of a higher level agency regulation, and 
the labor organization disputes the “compelling 
need” for such regulation or its level of issuance, 
such dispute should be subject to the same right 
of appeal to the Council by the labor organization 
immediately concerned, as now provided with re
spect to analogous disputes under section 11(c) 
of the Order.

However, the Council is aware that an un
necessary multiplication of challenges could de
rive from the recommended changes in the Order 
which would unreasonably burden and impede 
the effective operation of the program. To mini
mize this possibility, the Council, if its recom
mendations are adopted, intends to adopt a rule 
providing that negotiability appeals challenging 
the “compelling need” for or level of issuance of 
Wgher level agency regulations determined to bar 
negotiation may be filed only by the national 
president of a labor organization (or his desig
nee) or the president of a labor organization not 
affiliated with a national organization (or his 
designee). Such a provision would be consistent 
with the limitations now provided in Part 2410 of 
the Council’s rules concerning requests for inter

agency regulations existmg on, or aaoptea aiter, 
the effective date of these recommended changes 
in the Order.

2. Retention of Sections 11(b) and 12{b).
Section 11(b) and 12(b) should be retained 

without change.
A prevailing objective of the general review 

was to assess ways in which the scope of nego
tiations could be expanded to enable the nego
tiating process to function in a more productive 
fashion. As indicated in the preceding sections of 
this Report, the Council is making significant 
recommendations to facilitate the consolidation of 
units and to modify section 11(a). These pro
posals are expected to result in a broader scope 
of negotiations. There remains for discussion the 
question, raised in the general review, as to 
whether sections 11(b) and 12(b) of the Order 
should be revised or clarified.

The program review produced many recom
mendations from interested parties regarding the 
substance and form of these sections. Recom
mendations ranged from proposals to eliminate 
specific matters on which agencies possess dis
cretion to negotiate under section 11(b), to pro
posals for deleting the management rights pro
visions altogether. The Council has carefully
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examined all recommendations and has reviewed 
its decisions and issuances which interpret sec
tions 11(b) and 12(b). We have decided that the 
substantive limits on negotiation, as currently 
expressed in these sections, should remain un
changed.

It was the view of the 1961 President’s Task 
Force on Employee-Management Relations in the 
Federal Service that the uniform retention and 
protection of certain basic management rights 
was of sufficient importance to the Government 
and to the public interest that these rights should 
be embodied in the Order and not left to deter
mination through the process of negotiations. 
The management rights provisions originally 
framed in the Task Force Report and in Executive 
Order 10988 remain essentially unchanged in the 
present Order. The Council continues to believe 
it is essential to the public interest to preserve 
basic management rights in the Order itself.

Included in the Council’s concern is the need 
for careful, consistent delineation of the distinc
tion between the areas of management rights and 
of negotiations. A significant number of negotia
bility questions recently brought to the Council 
have resulted in the issuance of case decisions 
which have been studied and applied throughout 
the Government. The Council believes that further

tion, that a party must meet its obligation to 
negotiate prior to making changes in established 
personnel policies and practices and matters 
affecting working conditions during the term of 
an agreement.

The Assistant Secretary, when faced with 
this issue in a case, concluded that the Order does 
require adequate notice and an opportunity to 
negotiate prior to changing established personnel 
policies and practices and matters affecting work
ing conditions during the term of an existing 
agreement unless the issues thus raised are con
trolled by current contractual commitments, or a 
clear and unmistakable waiver is present. We 
believe that the Assistant Secretary’s conclusion 
on this matter is correct and, therefore, no 
change in the Order is warranted in this regard.

Certain agency spokesmen have suggested 
that such a requirement could unreasonably delay 
agency management in instituting necessary 
changes during the term of the agreement, and 
thus restrict management’s flexibility in the con
duct of the Government’s business. The Order is 
predicated on an assumption that “the well
being of employees and efficient administration of 
the Government are benefited by providing em
ployees an opportunity to participate in the for
mulation and implementation of personnel policies
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delineation of the boundary between managenient 
rShts and negotiation will be better handled 
4Jirough the continuation of this 
^ c e s s  of case decisions than through an attempt 
tocodify decisions and redraft these provisions.

Fm  th“ se reasons the Comeil ^ m m e n d s  
no change in sections 11(b) and 12(b).

3. The Ohligation to Negotiate.
Section 11(a) comprehends an ohligation to

•‘negotiate’* with respect to c^w ^es
in established versonnel policies and prac^^^^^
matters affecting working conditions. Consmia 
tion" is required only with respect to 
oZnZati^ns accorded “national com ultati^ 
rights’ ’ under section 9. The term meet and con
fer,”  as used in the Order, is in te^ed  to he con
strued as a synonym for “negotiate.

Section 11(a) of the Order requires that the 
parties “ shall meet at reasonable times and con
fer in good faith with respect to personnel poli
cies and practices and m atter

” Thp term reasonable times is
iefineJS? th ™  rder. It i , evî Jent that 

at the very least the duty thus described requires 
that the parties avoid unnecessary delays in the 
process of negotiation. However, the

as to whether the Order requires, m addi-

”  during the relatively brief period of f o r ^

suit of changes in circumstances which were no 
by either party during

tract negotiations makes it appear likely 
ployee participation at such junctures may be even 
S o ? r iS ^ ^ ^  than during the regular negotia
tion period. It should be noted, howevCT, that such 

must necessarily ‘ o ^
and the paramount requirements 
ice ” , particularly in regard to 
which would in effect negate 
rights expressed in sections 11(b) and 12 ( )

**'* w S y ,  we believe that the corfusion which 
has develoi^  over the appwent m terctogeable 
use of the terms “consult/ meet and confer,
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and “negotiate" with respect to relationships be
tween agencies and labor organizations in the 
Order should be eliminated. The parties to ex
clusive recognition have an obligation to nego
tiate” rather than to “consult” on negotiable 
issues unless they mutually have agreed to limit 
this obligation in any way. In the Federal labor- 
management relations program, “consultation” 
is required only as it pertains to the duty owed 
by agencies to labor organizations which have 
been accorded national consultation rights under 
section 9 of the Order. The term “meet and con
fer,” as used in the Order, is intended to be 
construed as a synonym for “negotiate.”

VI. GRIEVANCE AND ARBITRATION
PROCEDURES
Section 13(a) should be amended to provide 

that the coverage and scope of the negotiated 
grievance procedure he negotiated by the parties, 
with matters for which statutory appeal pro
cedures exist as the only mandatory exclusion 
from its coverage.

The requirement of section 13(a) that the 
scope of the negotiated grievance procedure be 
limited to grievances over the interpretation or 
application of the agreement should be eliminated.

dures. (3) Revise section 13 to permit negotiation 
on the scope of the grievance procedure with 
statutory appeal procedures as the sole mandatory 
exclusion. We concluded that the first proposal 
would be a reversal of the basic policy reflected 
in the current provisions of the Order that the 
scope of the grievance procedure was to be nego
tiated rather than prescribed by law, regulation, 
or the Order. While the second proposal has 
desirable goals, we considered that it would inter
fere with the freedom and voluntariness of the 
bilateral process. We found merit in the third 
proposal.

The Council has concluded that the coverage 
and scope of the negotiated grievance procedure 
should be determined by the parties themselves, 
excluding only matters subject to statutory appeal 
procedures. This would permit the parties to nego
tiate a grievance procedure with coverage and 
scope as narrow as that which would be required 
by the first proposal, or as broad as that which 
would be required by the second proposal, to 
revise section 13. The parties could agree that the 
negotiated grievance procedure would be the only 
procedure available for all grievances, including 
grievances over agency policies and regulations 
not contained in the agreement, subject only to 
the explicit limitations of the Order. The parties
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Section 13(d) should he amended to provide 
that disagreements between the parties on ques
tions of whether a grievance is on a matter 
subject to a statutory appeal procedure he re
ferred to the Assistant Secretary for decision. 
Where disagreements on questions of whether a 
grievance is subject to the negotiated grievance 
procedure or whether a grievance is subject to 
arbitration do not involve the applicability of 
statutory appeal procedures, they may by agree
ment of the parties he submitted to arbitration 
or may he referred to the Assistant Secretary for 
decision.

Section 7(d)(1) should he revised consistent 
with these recommended changes in section 13.

The Council considered three major proposals 
regarding the nature and scope of negotiated 
grievance procedures: (1) Revise section 13 to 
exclude from the negotiated grievance procedure 
grievances over agency regulations even if those 
regulations are referenced or cited in the agree
ment. (2) Revise section 13 to require the nego
tiated grievance procedure to be the sole proce
dure available for all grievances, including griev
ances over agency policies and regulations not 
contained in the agreement, and excluding only 
those issues subject to statutory appeal proce-

would be free to expand the negotiated grievance 
procedure to cover any matters except those 
which are subject to resolution under statutory 
appeal procedures.

The evolution of the concept of the negotiated 
grievance procedure in the Federal sector has 
been somewhat erratic. Executive Order 10988 
authorized the parties to negotiate procedures 
for the consideration of grievances. However, 
there were limitations on this authority. First, 
such procedures had to conform to standards 
issued by the Civil Service Commission. Second, 
while the negotiated grievance procedure could 
include provisions for arbitration, such arbitra
tion was strictly advisory in nature and awards 
w'ere subject to the approval of the agency head. 
Such advisory arbitration could extend to the 
interpretation or application of negotiated agree
ments or agency policy. Finally, such advisory 
arbitration could be invoked only with the ap
proval of the employee (s) concerned.

Executive Order 11491 likewise authorized 
the parties to negotiate grievance procedures. 
The negotiated procedure covered employee griev
ances and disputes over the interpretation and 
application of agreements and where the agree
ment so provided it was the exclusive grievance 
procedure available to all employees in the unit.
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Thus, the Order permitted the elmination of the 
dual systems of “negotiated” and “agency” griev
ance procedures. Moreover, arbitration was no 
longer limited to advisory arbitration; the nego
tiated procedure could provide for the arbitration 
of both employee grievances and disputes over 
the interpretation and application of negotiated 
agreements. However, either party could file ex
ceptions to arbitration awards with the Council on 
grounds similar to those applied by the courts in 
private sector labor-management relations. The 
requirement that all negotiated grievance proce
dures conform to requirements established by 
the Civil Service Commission was retained. Fin
ally, arbitration of employee grievances could be 
invoked only with the approval of the employee 
while arbitration of disputes over the interpreta
tion or application of the agreement could be 
invoked only by the labor organization.

As a result of its first review of the Order, 
the Council concluded that employees were faced 
with complicated choices in seeking relief, the 
role of the exclusive labor organization was di
minished and distorted by permitting a rival 
organization to represent a grievant with respect 
to the interpretation and application of the agree
ment negotiated by the exclusive representative, 
and the scope of negotiation for agencies and labor

including matters for which statutory appeals 
procedures exist . . .” has created some problems 
in the implementation of section 13. Those mat
ters for which statutory appeal procedures exist, 
while complex, are susceptible to identification 
and description.

The major problems which have arisen con
cerning the implementation of section 13 have 
centered on the meaning of the phrase “any other 
matters.” Some agencies and labor organizations 
have sought a precise delineation of such “mat
ters.” This has not been possible. Once matters 
covered by statutory appeal procedures have been 
excluded from the coverage of all negotiated 
grievance procedures, those remaining “other 
matters” which are also excluded vary from unit 
to unit depending upon the scope of the grievance 
procedure negotiated in each unit and by the 
nature and scope of the remaining provisions in 
the negotiated agreement itself. Therefore, a gen
eral definition of “any other matters” which would 
be uniformly applicable throughout the program 
is not possible.

The Council has carefully considered whether 
the Order should contain any specific limitations 
upon the scope and coverage of negotiated griev
ance procedures other than the exclusion of mat
ters covered by statutory appeal procedures. It
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organizations was unnecessarily limited. In order 
to remedy those faults, the Order was amended to 
require that the negotiated agreement for an 
exclusive unit must include a grievance procedure 
and to provide that the scope of the negotiated 
grievance procedure and arbitration would be 
restricted to grievances over the interpretation or 
application of the agreement. The amendments to 
section 13 produced some significant benefits. The 
artificial distinctions between “employee griev
ances” and labor organization “disputes” were 
eliminated, and only the term “grievance” is used. 
The provision permitting the Civil Service Com
mission to establish requirements for negotiated 
grievance procedures was deleted, leaving the 
parties free to negotiate the scope and coverage 
of the negotiated grievance procedure subject 
only to the constraints contained within the Order 
itself. Moreover, limiting the scope of the nego
tiated grievance procedure to grievances over the 
interpretation or application of the agreement 
lessened the confusion and anomalies in the then 
existing arrangements.

However, that provision in section 13 of the 
Order which establishes limitations upon the 
scope and coverage of the negotiated grievance 
procedure by providing that a “negotiated griev
ance procedure may not cover any other matters.

has concluded that the Order should not contain 
any other specific limitations. Instead, the cover
age and scope of the negotiated grievance proce
dure should be negotiated by the parties, so long 
as it does not otherwise conflict with statute or 
the Order, and matters for which statutory appeal 
procedures exist should be the sole mandatory ex
clusion prescribed by the Order. This will give 
the parties greater flexibility at the negotiating 
table to fashion a negotiated grievance procedure 
which suits their particular needs. For example, 
it will permit them to include grievances over 
agency regulations and policies, whether or not 
the regulations and policies are contained in the 
agreement, provided the grievances are not over 
matters otherwise excluded from the negotiations 
by sections 11(b) and 12(b) of the Order or sub
ject to statutory appeal procedures. Moreover, it 
will eliminate the problems which have arisen 
concerning the meaning of the term “any other 
matters.”

Thus, with this recommended change in sec
tion 13 of the Order, the parties may, through 
provisions in their negotiated agreement, agree 
to resolve grievances over matters covered by 
agency regulations and within the discretion of 
agency management through their negotiated 
grievance procedure. In fact, with this change.



the parties may make their negotiated grievance 
procedure the exclusive procedure for resolving 
grievances of employees in the bargaining unit 
over agency policies and regulations not con
tained in the agreement. If the parties should 
agree to make the negotiated procedure the ex
clusive procedure, grievances over agency policy 
and regulation, to the extent covered thereby, 
would no longer be subject to grievance proced
ures established by agency regulations. In this 
connection, we also recommend that section 7(d)
(1) of the Order be amended to reflect the possi
bility that the negotiated grievance procedure 
may replace the agency grievance procedure to 
the extent agreed upon by the parties.

In the course of the review some question 
was raised by agencies concerning the interpreta
tion and application of regulations by arbitrators 
m the resolution of grievances through negotiated 
grievance procedures. Under the present section 
13 arbitrators of necessity now consider the 
meaning of laws and regulations, including 
agency regulations, in resolving grievances aris
ing under negotiated agreements because provi
sions in such agreements often deal with sub
stantive matters which are also dealt with in law 
or regulation and because section 12(a) of the

States Code, or that an award violates the regula
tions of the Civil Service Commission, or that 
an award violates section 12(b) of the Order, the 
Council would modify or set aside that award.

In order to insure consistent application of 
the 1971 revisions with respect to negotiated 
grievance procedures, and especially the con
sistent application and interpretation of those 
revisions with respect to the coverage of statu
tory appeal procedures, provision was made in 
the present section 13(d) for the referral to the 
Assistant Secretary of questions as to whether a 
grievance is on a matter subject to the grievance 
procedure in an existing agreement or is subject 
to arbitration under that agreement. The need 
for consistency existed primarily because of the 
distinction made in section 13(a) between griev
ances preempted by statutory appeal procedures 
and grievances within the coverage of negotiated 
grievance procedures. Section 13(d) did not re
flect this distinction, however. Our review indi
cates that such a distinction is in order.

Of the various proposals concerning the pres
ent section 13(d) a number requested clarifi
cation as to whether the Order requires all ques
tions as to whether a matter is grievable or
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Order requires that the administration of each 
negotiated agreement be subject to such law and 
regulation. Under the proposed amendments, the 
scope and coverage of the negotiated grievance 
procedure would be fully negotiable so long as 
it does not otherwise conflict with statute or the 
Order, and matters for which statutory appeal 
procedures exist should be the sole mandatory 
exclusion prescribed by the Order. However, 
nothing in the proposed amendments of section 
13 would prevent the parties from agreeing that 
the agency’s interpretation of its regulations 
would be binding.

Of course, final decisions under negotiated 
grievance procedures, including final and binding 
awards by arbitrators where the negotiated pro
cedure makes provision for such arbitration, must 
be consistent with applicable law, appropriate 
regulation or the Order. Thus, where it appears, 
based upon the facts and circumstances described 
in a petition before the Council, that there is 
support for a contention that an arbitrator has 
issued an award which violates applicable law, 
appropriate regulation or the Order, the Council, 
under its rules, will grant review of the award. 
For example, should the Council find that an 
award violates the provisions of title 5, United

arbitrable under the negotiated procedure to be 
determined exclusively by the Assistant Secre
tary. Several proposals were made to revise 
section 13(d) to permit the parties to agree to 
submit such questions to the arbitrator under 
negotiated grievance procedures.

The Council concluded that the proposals to 
permit the parties to agree to refer such ques
tions to the arbitrator, in lieu of referrmg them 
to the Assistant Secretary, have merit. However, 
since some questions will arise because it is as
serted that a grievance is over a matter subject 
to statutory appeal procedures, we foresee a con
tinuing need for a single uniform body of case 
precedent in the decisions relating to the coverage 
of statutory appeal procedures. This need can 
be met best by continuing to refer such questions 
to the Assistant Secretary. We therefore recom
mend that section 13(d) be revised to provide 
for the resolution of those questions by referral 
to the Assistant Secretary for decision. However, 
we recommend that the parties be permitted 
bilaterally to agree to refer all other questions 
as to whether a matter is grievable or arbitrable 
under the terms of a negotiated grievance pro
cedure to the arbitrator in lieu of referral to the 
Assistant Secretary.
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VII. APPROVAL OF AGREEMENTS
Section 15 should he revised to add a require

ment that action mtist be taken by an agency or 
his designated representative to approve or dis
approve a negotiated agreement within U5 days 
from the date of its execution by the parties.

The 1969 Study Committee considered the 
objections raised by labor organization represen
tatives to the requirement in section 7 of Exec
utive Order 10988 that a negotiated agreement 
must be approved by the agency head or any 
official designated by him and the suggestions that 
the requirement be eliminated completely or that 
limitations be placed on the scope of review and 
on the length of time allowed for accomplishment 
of the review. The Study Committee concluded 
that: (1) the requirement itself should be con
tinued; (2) the authority of the agency head in 
the review process should be limited in such a 
way that approval or disapproval be based solely 
upon an agreement’s conformity with laws, exist- 
mg published agency policies and regulations, 
unless the agency had granted an exception to a 
policy or regulation, and with the regulations of 
other appropriate authorities; and, concomitantly, 
that the authority of the agency head to dis

approval process is generally working effectively, 
the problem of delay in agency action is sufficient 
in scope to have had an unfavorable effect on 
the labor-management relations program and to 
warrant remedial action.

Available statistical information revealed that 
the agreement approval process tended to con
sume as much or more time than the parties used 
at the negotiating table. Research data compiled 
in one comprehensive survey conducted by the 
Civil Service Commission in conjunction with the 
Office of Management and Budget indicated that 
after agreement was reached at the negotiating 
level, in only 27 percent of the agreement review 
situations was agency approval completed in less 
than 1 month. Even though the time figures re
ported in the survey included time consumed in 
resolving negotiability issues and in renegotiat
ing provisions rejected by higher authorities, the 
problem of protracted delays in the agreement 
approval process is still readily apparent. This 
observation was confirmed by information 
gathered in another study sponsored by the Civil 
Service Commission which indicated that final 
agency approval of an agreement is obtained in 
6 weeks or less in only slightly more than half 
of all agreement review situations.

CO



approve an agrreement based on disagreement 
with the language or substance of what had been 
negotiated should be eliminated; (3) that the 
problem of unwarranted delays in the review 
of negotiated agreements might disappear en
tirely in the future with the development of 
greater sophistication in administering the pro
gram.

In the opinion of the Council, the hope of the 
1969 Study Committee with regard to the prob
lem of unwarranted delays in the review of ne
gotiated agreements by agency authorities has 
not been totally realized.

Accordingly, the Council determined that the 
approval of agreements should be one of the areas 
to be focused upon in the 1973-74 general review. 
The central issue identified with regard to this 
problem area was: Should section 15 be revised 
to include additional limitations upon the au
thority of an agency head to disapprove negoti
ated agreements (e.g., by requiring the review 
to be exercised on a “post-audit” basis; by limit
ing disapproval to specific agreement provisions, 
permitting the remainder to go into effect; by 
setting time limits for agency action; by pre
cluding intermediate level review of agreements 
prior to agency head review) ?

The Council found that while the agreement

We have concluded, therefore, that the pro
gram will benefit by modification of the present 
policy to impose a reasonable time limit on 
agency action. Furthermore, we have concluded 
that 45 days from the date of an agreement be
ing signed by the negotiating parties is a reason
able period of time for agencies to fulfill their re
view responsibilities. If an agency fails to act 
within 45 days of an agreement’s execution by 
the negotiating parties, the agreement would be
come effective automatically on the 46th da^ sub
ject only to the requirements of law, the Order, 
or regulations of appropriate authorities outside 
the agency. WKere an agency fails to act within 
45 days from the date of execution of an agree
ment, with the agreement then going into eftect 
automatically, and a particular provision of the 
agreement is subsequently found to be violative 
of law, the Order, or regulation of appropriate 
authority outside the agency, the prov^ion 
would be deemed void and unenforceable. Where 
a provision in such an agreement is found to be 
contrary to published agency policy or regulation 
(such as would otherwise bar negotiations under 
section 11(a)), however, and it is not otherwise 
violative of law, the Order, or regulation of ap
propriate authority outside the agency, that 
provision would continue valid and enforce
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able until it is renegotiated. Since an agency may 
waive its own regulations, failure by the agency 
to act within the 45-day time limit to approve 
or disapprove the agreement would be deemed 
a constructive waiver of the published agency 
policy or regulation.

Although the issue under review was 
whether section 15 of the Order should be revised, 
a number of labor organizations suggested that 
the requirement be eliminated entirely. Some 
suggested that if the requirement were retained,

- the scope of agency review should be limited to 
insure conformity of the agreement with ap
plicable laws. Based on our experience with 
adjudication of disputes involving agency head 
determmations, however, we believe that the 
requirement that a negotiated agreement be ap
proved by the agency head or a designated rep
resentative to insure conformity with applicable 
laws, as well as with the Order, and existing 
published agency policies and regulations, and 
regulations of other appropriate authorities, is 
still justified and should be continued.

It was suggested by other interested parties 
during the course of the general review that the 
solution to the problem of delay in the effectua
tion of negotiated agreements was to amend the

of agreements. We believe that this limit will 
serve effectively to expedite the review process 
in the almost half of all review situations .now 
taking 6 weeks or more. Moreover, we believe 
that 45 days affords ample time for any agency 
to review a negotiated agreement without sacri
ficing the quality of its deliberations. We are con
fident that most agencies will continue to ac
complish their review of agreements in less than 
45 days and will not utilize the time limit to 
justify expanding or delaying the review process.

In this regard, agencies should accelerate the 
approval process to the maximum extent possible. 
Many agencies are already moving in that direc
tion by eliminating intermediate levels of review, 
delegating approval authority as close as possible 
to the level of negotiations, exercising review on 
a post-audit basis, and streamlining their internal 
procedures. We encourage all agencies to follow 
those examples.

The goal of the negotiating parties and re
viewing officials should be to see that negotiated 
agreements are put into effect as soon as reason
ably possible after execution. That is the policy 
^ a l of the Council. The negotiating parties 
themselves can and should minimize the time be- 
tween agreement on the terms of their contract 
and its effectuation by reducing their agreement
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Order to incorporate a restriction to the effect 
that where an agency head determines that a 
particular provision of an agreement under re
view is contrary to law, the Order, or regulation, 
the approved portion of the agreement would 
go into effect immediately upon completion of 
the agency head’s review, with renegotiation by 
the parties expressly confined to the disapproved 
provision. The Council rejected this approach as 
inappropriate since it would establish an absolute 
requirement applicable to every agreement re
view situation and would govern a matter best 
left to determination by the parties. Since the 
provisions ot a collective barpining agreement 
are often interrelated, the parties might well wish 
to renegotiate provisions in addition to the one 
disapproved by an agency head or even, perhaps, 
renegotiate the entire agreement. We believe that 
the question of severability of agreement pro
visions which have been disapproved by an agency 
head should be decided by the parties in the con
text of the particular circumstances facing them, 
including any applicable provisions of the agree
ment.

A 45-day time limit on agency action appears 
to the Council as the most appropriate solution 
to the problem of excessive delays in the approval

to writing without delay, and executing and for
warding it to the designated approvmg authority 
as quickly as possible.

VIII OPERATION OF THIRD-PARTY 
PROCEDURES

1. Negotiability Disputes in Unfair La
bor Practice Proceedings.

Sections 6(a) and 11 should be amended to 
assign to the Assistant Secretary express author
ity to resolve those negotiability issues which have 
arisen not in connection with negotiations, but 
rather in the context of unfair labor practice pro
ceedings resulting from unilateral changes in 
established personnel policies and practices and 
matters affecting working conditions. In addition, 
sections U(c) and 11 should be amended to permit 
a party adversely affected by such a determination 
to exercise a right to have the negotiability^ deter
mination reviewed on appeal by the Council.

Executive Order 11491 established special 
procedures to resolve disputes over negotiability 
questions. Section 4(c) (2) gives the Council au
thority to consider “appeals on negotiability is
sues as provided in section 11 (c) of [the] Order;”
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which section stipulates that “ [i]f, in connection 
with negotiations, an issue develops as to whether 
a proposal is contrary to law, regulation, con
trolling agreement, or this Order and therefore 
not negotiable, it shall be resolved as follows: 
. . .  (4) A labor organization may appeal to the 
Council for a decision when— (i) it disagrees 
with an agency head's determination that a pro
posal would violate applicable law, regulation 
of appropriate authority outside the agency, or 
this Order, or (ii) it believes that an agency’s 
regulations, as interpreted by the agency head, 
violate applicable law, regulation of appropriate 
authority outside the agency, or this Order.”

Thus, if in connection with negotiations, a 
dispute arises over the negotiability of a proposal 
and that dispute meets the conditions prescribed 
in section 11 (c) of the Order, it shall be resolved 
by the Council. The Study Committee Report and 
Recommendations of August 1969 which led to 
the issuance of Executive Order 11491 stated that 
a “labor organization should be permitted to file 
an unfair labor practice complaint when it be
lieves that a management official has been ar
bitrary or in error in excluding a matter from 
negotiation which has already been determined 
to be negotiable through the processes described 
. . .  [in section 11(c) of the Order].”

and posing negotiability issues unless there exists 
applicable Council precedent on which he can re
ly to resolve the negotiability issues.

We support the Assistant Secretary's posi
tion on this matter. Thus, the changes which we 
here propose would not affect the existing au
thority of the Council to resolve, under the sec
tion 11(c) procedures, negotiability disputes 
which arise in connection with negotiations nor 
would these changes affect the existing responsi
bility of the Assistant Secretary to rely upon 
Council precedent to resolve negotiability issues 
that arise in unfair labor practice cases.

The amendments which we propose would 
affirm the authority of the Assistant Secretary, 
in the context of certain unfair labor practice 
cases, to resolve negotiability issues, even though 
there is no existing Council precedent to guide 
him,̂  so long as these issues do not arise in con
nection with negotiations between the parties 
but rather as a result of a respondent’s alleged 
refusal to negotiate by unilaterally changing an 
established personnel policy or practice, or matter 
affecting working conditions.

The principal argument set forth during the 
review by those opposed to the Assistant Secre
tary’s exercise of such authority was that it would 
result in a bifurcation in the jurisdiction to make
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Section 6 (a)(4) of the Order, as currently 
formulated, gives the Assistant Secretary author
ity to “decide unfair labor practice complaints,” 
including complaints under sections 19(a) (6) or 
19(b) (6) that a party has “ refused to . . . ne
gotiate. . . The Assistant Secretary has con
sistently ruled that a party may not utilize the 
unfair labor practice provisions set forth in sec
tion 19(a) of the Order as a means for resolving 
negotiability disputes which arise in connection 
with negotiations^ Consistent with the Study 
Committee Report, the Assistant Secretary has 
held that section 19 provides a party in such 
circumstances the opportunity to file an unfair 
labor practice complaint alleging a refusal to 
negotiate only where the matter excluded from 
negotiation has already been determined to be 
negotiable through the procedures set forth in 
section 11(c) of the Order. In other words, the 
Assistant Secretary has declined to consider “re- 
fusal-to-negotiate” unfair labor practice com
plaints arising in connection with negotiations

i V.8. Department of Defense, Department of the Army, Army 
Materiel Command, Automated Logistics Management Systems 
Agency, A/SLMR No. 211 (October 30, 1972) ;
Exchange Service, Keesler Consolidated Exchange, A/SLMR No. 144 
(March 28, 1972) ; Eeport on a Decision of the Assistant Secretary, 
Report No. 26 (March 18, 1971).

negotiability determinations (with the 
retaining the authority to determine negotiability 
questions raised in connection with negotiations); 
it was contended that this would lead to conflict
ing lines of precedential case authority. Further
more, it was argued that in the absence of an 
aggrieved party’s ability to have such determina
tions reviewed by the Council as a matter of 
right, these conflicts would tend to persist.^

While this argument is not without merit, we 
are of the opinion that the purposes of the Order 
would be better served, on balance, by permitting 
the Assistant Secretary to exercise the authority 
to hear and rule on negotiability questions which 
arise in the context of an unfair labor practice 
proceeding, resulting from a unilateral change 
in established personnel policies and practices 
and matters affecting working conditions rather 
than requiring such cases to come first to the
Council. .

Unnecessary additional steps in the adjudi
catory process would be required if such negotia
bility issues were brought to the Council for 
initial adjudication. In those cases which involved 
alleged unfair labor practices, the Council, follow
ing its decision on the negotiability issue, would 
have to remand the matter to the Assistant Sec

00too\



retary for further action because section 6 of 
the Order charges the Assistant Secretary with 
responsibility for issuing decisions in unfair 
labor practice cases.

Moreover, as experience under the Order 
continues to grow, an increasing number of Coun
cil negotiability decisions will provide the As
sistant Secretary with an ever-expanding body 
of authority upon which to draw in resolving 
cases where a unilateral action by one of the 
parties has given rise to an unfair labor practice 
complaint involving negotiability issues. As a 
result, instances in which he will be called upon 
to pass judgment on such issues on a first impres
sion basis will tend to decline, thus reducing the 
opportunities for decisions to be made which 
would produce divergent precedents.

The Council also considered and rejected the 
alternative of requiring the Assistant Secretary 
to forward negotiability issues to the Council for 
determination when they appeared in the course 
of an unfair labor practice proceeding thus de
ferring his decision in the interim until the Coun
cil could resolve the issues concerned. Where 
negotiability issues arise in the context of such 
unfair labor practice proceedings they are often 
inextricably intertwined with disputed issues of

be revised to provide that a party adversely 
affected by an Assistant Secretary negotiability 
determination will have a right to have such a 
determination reviewed on appeal by the Council. 
In such an appeal, the parties would be permitted 
to raise any pertinent issues and arguments with 
respect to the negotiability dispute and the Coun
cil would revise its rules so to provide. Further, 
the Council would revise its rules so that appeals 
of this type will receive priority consideration.

2. Investigation and PTosecution of Unfcdt 
Labor Practice Complaints.

The Assistant Secretary should exercise his 
authority to prescribe regulations by modifying 
his procedures to permit him to conduct such 
independent investigation as he deems necessary 
in order to determine whether there is a reason
able basis for a complaint in such cases.

The results of the investigation should be 
made available to the parties, which will facili
tate the litigation process for those matters which 
go to formal hearing.

The Order should not be amended to provide 
foT the 'pvosecution of all unfair labor practice 
complaints by the Assistant Secretary.
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fact which must be resolved in order to arrive 
at a conclusion concerning the motivation of the 
parties. Such disputed issues of fact are best 
resolved through the adversary process of a 
formal hearing. For this reason, and because of 
the delays attendant in such a referral procedure, 
‘the Council does not believe that such an alterna
tive is feasible or appropriate.

As a result of the foregoing considerations, 
we recommend that the Order be amended to 
provide the Assistant Secretary with express 
authority to resolve those negotiability issues 
which arise in the context of certain unfair labor 
practice proceedings—that is, those where a uni
lateral change in an established personnel policy 
or practice, or matter affecting working condi
tions, leads to a complaint that the acting party 
has refused, thereby, to negotiate. The Council 
recognizes that negotiability issues decided by the 
Assistant Secretary under such circumstances 
may involve matters of critical importance to one 
of the parties concerned where an expeditious 
resolution of the negotiability issue is particu
larly desirable. Equally important is the need to 
■reduce any divergence between Assistant Secre
tary decisions and Council determinations of 
negotiability to the absolute minimum. Thus, the 
Council recommends, in addition, that the Order

Section 6(a)(4) of the Order assies to the 
Assistant Secretary the responsibility of deciding 
unfair labor practice complaints. Section 
authorizes him to prescribe regulations needed to 
administer his functions under the Order, and 
pursuant to that authority the Assistant Secre
tary has established procedures for carrying out 
these responsibilities. Consistent with the direc- 
tion contained in the Study Committee Report 
and Recommendations which led to the issuance 
of Executive Order 11491, these procedures pro
vide that alleged unfair labor practices should be 
investigated by the parties involved and informal 
attempts made to resolve the charges prior to 
the filing of a complaint with the Assistant Sec
retary. In the absence of resolution, a complaint 
may be filed with the Assistant Secretary request
ing a decision on the matter. Based on the allega
tion and the report of investigation which the 
parties have prepared and submitted to the As
sistant Secretary, he may dispose of the com
plaint by dismissal, approval of a withdraw! 
request or approval of a settlement agreement 
executed by the parties. If the Assistant Secre
tary finds that there is a reasonable basis for the 
complaint, he may direct that a hearing be held 
before an administrative law judge and, after 
considering the administrative law judge’s find-
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iSfno .recommendations, and any excep-
tions filed, he issues a decision.

We have concluded that the process by which 
the Assistant Secretary decides unfair labor prac- 

IS impaired because the parties 
fHvA f  +• ability to conduct the required

investigation to the
^  T ® froma multitude of factors, including lack of access 
viflp data, reluctance of witnesses to pro

graphic " d ^ S n 'o ?  wTtS'essrandVta^
eomplainant is an individual

Secret Assistantsecretary may be required to make his deter
mination on the action to be taken with respect

incomplete infor
mation. Moreover, when a complaint goes to
aS^thp’ i  administrative law judge,
p r « i s e ^ n f o p ^ , ® ^ ' ^  "»>'>' i""

We believe that the processing of unfair
A s d S f  greatly if theAssistant Secretary, pursuant to his authority
to prescribe regualtions needed to administer his
functions under the Order, modifies h ^ Z ced u re

possible and the matter in dispute goes to a for- 
mal hearing, such independent investigation will 
lacilitate the adjudicatory process because the 
parties wi 1 have an investigatory file which has 
investigator^ independently by a professional
A .'^^®^< ôuncil considered proposals thav the 
Assistant Secretary be authorized to prosecute
diteUmtnpH ? complaints which are
basSTf warrant formal hearings. On the 
d S  L  fhi submitted to the Council
t w  i  general review, we are not convinced
and ro lfo ?  in the authorityand role of the Assistant Secretary would be
app^priate at this time. While it appTrs t l ^
t!l» !h  r* *" !>*'■*“ «“ * facts might impair
ah?» h a complainant to establish a reason- 
aWe basis for the complaint, there is no evidence
toT C rtS orr “ «P«>dently developed
nrl!! ^  complainant could not
ttatTw ouM  r® * We have concluded
at« f i i "  develop and evalu-
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to permit members of his staff to conduct such 
independent investigation in these cases as he 
deems necessary in order to determine whether 
there is a reasonable basis for the complaint. This 
investigation would include taking signed state
ments of witnesses. Agencies and labor organiza
tions under the Federal labor-management rela
tions program should be required to cooperate 
fully with such investigations. The requirements 
that the parties investigate a charge and infor
mally attempt to resolve it prior to the filing of a 
complaint with the Assisant Secretary, which 
facilitate informal resolution of complaints, 
should be retained. Further, a complainant must 
be required to come forward with sufficient in
formation to warrant further processing of the 
complaint before the Assistant Secretary's staff 
conducts its independent investigation, and the 
complainant must be prepared to cooperate fully 
in the investigation.

The results of any independent investigation 
by the agents of the Assistant Secretary should 
be available to the parties to the case to the 
extent legally permissible and consistent with the 
Assistant Secretary’s authority to prescribe regu
lations needed to administer his functions under 
the Order. This procedure will, in our view, facili
tate the informal resolution of unfair labor prac
tice issues. Where informal resolution is not

IX. IMPACT OF THE EXPIRATION OF AN
AGREEMENT ON DUES WITHHOLDING

A uniform policy governing dues withholding 
during contract renegotiation is not needed.

The importance of dues deductions was rec
ognized early in the history of the current Federal 
labor-management relations program. The 1961 
Report of the President’s Task Force on Em
ploy ee-Management Relations in the Federal Serv
ice identified dues withholding as “ . . . an agree
ment to be negotiated for in the case of organiza
tions with exclusive representation.” Since that 
time, the practice of withholding dues has be
come a widespread and stabilizing element of the 
program. However, as the program has matured 
and as negotiations have expanded, the area of 
dues withholding has become increasingly subject 
to the dynamics of negotiations.

This development has caused some parties 
concern that labor organizations are at a sig
nificant disadvantage in negotiating renewal 
agreements. In the absence of a dues continuation 
policy, it is alleged that a labor organization is 
without adequate recourse against a threat to end 
dues withholding in situations where the agree
ment is about to terminate and negotiations have 
not yet resulted in a renewal agreement. The
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Council included this area in the general review 
so that the need for a uniform policy could be 
assessed.

Upon review, available evidence has failed 
to support the need for any change to the Order. 
Council guidance has established the principle 
that the form and substance of dues withholding 
arranpments are to be left to the parties at the 
negotiating table,® without unnecessary agency 
prescriptions. Generally, the parties have nego
tiated responsibly on this matter. In only one case 
has the question of dues withholding vis-a-vis 
contract termination required a recommendation 
from the Federal Service Impasses Panel.® In 
our view, parties to negotiations have acquired 
sufficient experience and guidance to deal with 
such matters without express language in the 
Order.

X. STATUS OF NEGOTIATED AGREEMENTS 
DURING REORGANIZATION
Each reorganization-related problem should 

be dealt with on a case-by-case basis within the 
particular factual context in which it has arisen. 
Any policies, principles or standards deemed 
necessary in this area of the program should be 
formulated and declared in the context of a case

Each reorganization presents distinct labor- 
management relations problems when it affects 
employees in units of exclusive recognition and 
the problems are compounded when the affected 
units are covered by negotiated agreements or 
dues withholding arrangements. Reorganization 
situations can give rise to a number of appropri
ate unit, recognition and agreement status ques
tions. Additionally, those questions can involve 
myriad combinations of variable factors.

The Council examined essentially two alter
native courses of action. One course of action was 
to amend the Order to include a special policy 
or policies to govern the resolution of problems 
arising from agency reorganizations. The other 
possible course was to continue to develop policies, 
principles and standards for application in this 
area on a case-by-case basis.

The Council has concluded that in view of the 
wide variety of representation questions that can 
emerge from the diverse factual configurations of 
the agency  ̂ reorganization situations that have 
been experienced, or that can be envisioned, a 
contextual approach to resolution of those prob
lems is required. The need to ensure an equitable 
balancing of the legitimate interests of the agen
cies, labor organizations and employees involved 
in reorganizations, as well as the paramount
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decision on the basis of the policies contained in 
the existing provisions of the Order rather than 
through amendment of the Order.

The dynamics of accomplishing national poli
cies and goals in the most efficient and effective 
manner have historically resulted in numerous 
agency reorganizations and will inevitably result 
in other structural changes in the executive 
branch of the Federal Government in the future. 
Agency organizational changes, which can be 
brought about as a result of agency, Presidential 
or Congressional initiative, have taken, or can 
take, a number of different forms. For example, 
an entire agency, or organizational entity there
of, can be transferred intact to a new or different 
agency or eliminated entirely; an organizational 
entity of a particular agency can be transferred 
intact within the agency; a number of organiza- 

.tional entities within an agency can be merged 
or combined; or certain functions or operations 
of an organizational entity of a particular agency 
can be eliminated or transferred within or outside 
the agency.

<‘ NFPE Local 476 and Joint Tactical Communications Office, 
Ft. Monmouth, N.J., FLRC No. 72A-42 (August 8, 1973), Report 

• No. 43.
« GSA, Region II, New York, N.Y. and AFOE Local 2041, 73 PSIP 

1 (June 8, 1073), Release No. 33.

need to ensure the protection of the public in
terest in all instances, counseled this course of
action. . . .„

During the general review, several specific
recommendations were received. First, it was sug- 
gested that a special policy be established whereby 
all exclusive units, together with their accom
panying negotiated agreements and dues with
holding arrangements, would be maintained intact 
after any agency reorganization, pending final 
action on the matter by the Assistant Secretary or 
the Council. Second, it was recommended that an 
absolute policy be established to require an agency 
which acquired a unit of exclusive recognition 
from another agency as a result of reorganization 
to accept and honor all the terms of any existing 
agreement covering that unit which was nego
tiated with the previous employing agency. 
Finally, it was suggested that a special policy be 
established whereby a reorpnization would not 
result in any loss of negotiated benefits to em
ployees covered by a negotiated agreement during 
the life of that agreement.

While such policies might be susceptible to 
equitable application in particular reorganization 
situations, they do not appear to be sufficiently 
comprehensive or flexible to provide the needed 
balancing and protection of the interests of all



who might be involved in the various reorganiza
tion situations that can be envisioned based on 
previous experience in the program.

For example, the special policies suggested 
would not appear to be susceptible to equitable 
application to all situations where reorganizations 
result in changes in the assignment of personnel 
and affect existing bargaining relationships. In
deed, the Council believes that the inadequacies 
noted with regard to the special policies suggested 
during the review also would be present in any 
special policy established through amendment 
to the Order specifically to govern resolution of 
reorganization-related representation problems.

The Council therefore concluded that the 
case-by-case approach, whereby each reorganiza
tion problem is dealt with as it arises from the 
facts of a particular case, will better facilitate 
the appropriate resolution of such problems than 
any special policy amendment to the Order, and 
that this approach will result in the continued 
development and refinement of any policies, prin
ciples, and standards deemed necessary for pro- 
gramwide application.

Moreover, the resolution of reorganization- 
related representation problems is already gov
erned by a policy requirement in section 10(b) 
of the Order that units of exclusive recognition

required to resolve problems arising out of re
organizations.

Accordingly, the Council does not believe that 
present circumstances warrant amendment to 
the Order to include any additional policy related 
to agency reorganizations.
XL OFFICIAL TIME

The present policy regardmg the use of offi
cial time should he retained.

The use of official time for negotiations, and 
for other aspects of labor-management relations, 
has been the subject of wide disagreement and of 
diverse policies as the program has developed.

Executive Order 10988 was permissive con
cerning official time for negotiations. This led to 
a wide divergence of practices among agencies 
in granting, prohibiting, or limiting official time 
for this purpose. In addition, it was reported that 
grants of extended official time had led in some 
instances to protracting negotiations over un
reasonable periods.

In 1969, Executive Order 11491 reversed the 
previous policy and prohibited official time for 
negotiations. This provision was among the most 
controversial of the new Order and was based on 
the belief that an employee who negotiates an
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must ensure a clear and identifiable community 
of interest among the employees involved and 
must promote effective dealings and efficiency 
of agency operations. This policy requirement, in 
the Council’s view, is sufficiently comprehensive 
and flexible to achieve the desirable equitable 
balance between the sometimes divergent and 
conflicting interests of agencies, labor organiza
tions, and employees involved in any reorganiza
tion. This policy must be applied so that control
ling weight is not given to any one of the criteria; 
equal weight must be given to each criterion in 
any representation case arising out of a reorgani
zation just as it is in any other case involving a 
question as to the appropriateness of a unit. For 
example, to give controlling weight to a desire, 
however otherwise commendable, of maintaining 
the stability of an existing unit would not meet the 
policy requirements in section 10 (b ) . On the other 
hand, existing recognitions, agreements, and dues 
withholding arrangements should be honored to 
the maximum extent possible consistent with the 
rights of the parties involved pending final de
cisions on issues raised by reorganizations. The 
Council believes that the adjudicatory processes 
established under the Order will result in a body 
of case law which will provide any additional 
policies, principles, or standards which may be

agreement on behalf of a labor organization is 
working for that organization and should not be 
in a pay status when so engaged.

The prohibition against authorizing official 
time for negotiations was modified in 1971 as a 
result of amendments to the Order. This policy 
permits the negotiating parties to agree to a 
maximum of 40 hours of official itme or to a maxi
mum of one-half the total time spent in negotia
tions. This approach represents an attempt to 
strike a reasonable balance between the interests 
of employees and those of the public. The policy 
also aims to provide incentives to efficient nego
tiations.

The new policy was the subject of a Council 
Information Announcement issued last year. The 
announcement, dated September 17, 1973, noted 
that while mutual agreement on the use of official 
time had been achieved by agency and labor or
ganization representatives in the overwhelming 
majority of cases, the matter of official time^had 
been the most frequent issue in cases requiring 
the assistance of both the Federal Mediation and 
Conciliation Service and the Federal Service 
Impasses Panel. The Council’s Information An
nouncement expressed concern that, in these 
cases, the official time provisions of section 20 
had not produced benefits for the program nor
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had they promoted responsible negotiations as 
the Council had intended.

Accordingly, the announcement advised 
agencies and labor organizations that they should 
not permit negotiations over official time to inter
fere with the consideration of more substantial 
issues nor with the negotiation of an overall 
agreement and that the relative significance of 
the official time issue should be kept in proper 
perspective. The announcement further advised 
that, unless there are very persuasive reasons 
for not doing so, the parties should be able to 
agree to either 40 hours or one-half of the total 
time spent in negotiations.

The policy governing official time for em- 
ployee witnesses appearing at hearings convened 
by the Assistant Secretary is of more recent date. 
In cases  ̂ arising out of appeals from Assistant 
Secretary decisions, the Council established that 
it would be consistent with the Order for the 
Assistant Secretary to promulgate regulations 
requiring official time for employee witnesses at 
formal hearings on matters for which he is re
sponsible under the Order. Such regulations were 
developed and became effective on November 8, 
1973,® and govern official time for representation 
election observers and for employee witnesses at

During the'̂  general review, many agencies 
and labor organizations expressed differing rec
ommendations for again modifying section 20 of 
the Order, and the matter of official time for 
negotiations evoked particular attention. Gener
ally, however, recommendations from the parties 
for changes to official time policies offered little 
by way of evidence which would support changes 
in the Order.

On the other hand, the Federal Service Im
passes Panel reports that the parties to recent 
negotiations have required little or no Panel as
sistance on official time issues and that the Panel 
has issued no recommendations on such issues 
since October of 1972. Also, a joint Civil Service 
Commission and Office of Management and 
Budget study of Federal sector negotiations, 
which was issued in March of 1974, shows that 
the actual amount of official time used by most 
employee representatives in negotiations has 
been substantially less than the maximum obtain
able under section 20.

Action by the Assistant Secretary to require 
official time for employee witnesses and election 
observers has eliminated the financial losses 
which such persons may previously have experi
enced in participating in hearings and elections.
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hearings held in connection with representation 
matters, unfair labor practice complaints, stand
ards of conduct and grievability and arbitrability 
proceedings.

I Department of the Navy and the U.S. Naval Weapons Station, 
Yorktown. Virginia, A/SLMR No. 139; and Department of the 
Army, Reserve Command Headquarters, Camp McCoy, Sparta, 
Wisconsin, 102nd Reserve Command, 8t, Louis, Missouri, A/SLMR 
No. 256, FLRC Nos. 72A-20 and 73A-18 (August 8. 1973), Report 
No. 43.

8 29 C.P.R. 8 206.7(g) (1974).

Since it appears that both agencies and labor or
ganizations are satisfied with these arrangements, 
no changes are recommended.

It is our conclusion that the existing policies 
on official time have, on balance, stimulated the 
businesslike conduct of labor relations while 
minimizing financial hardships on individual em
ployees and should be retained without modifica
tion.
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1336

Amending Executive Order No. 11491,^ as Amended by Executive 
Orders 11616 and 11636,® Relating to Labor-Management Rela
tions in the Federal Service

Executive Order 11838 • February 6, 1975

By virtue of the authority vested in me by the Constitution and 
statutes of the United States, including sections 3301 and 7301 of title 5 
of the United States Code, and as President of the United States, Execu
tive Order No. 11491 of October 29, 1969, as amended by Executive 
Orders 11616 and 11636, relating to labor-management relations in 
the Federal service, is further amended as follows:

1. Section 2(c) is amended by deleting the words “or to evaluate 
their performance,” .

2. Section 2(d) is revoked.
3. Paragraph (1) of section 4(c) is amended to read as follows:
“ (1) appeals from decisions of the Assistant Secretary issued pursuant 

to section 6 of this order, except where, in carrying out his authority 
under section 11(d), he makes a negotiability determination, in which 
instance the party adversely affected shall have a right of appeal;” .

4. Paragraphs (4) and (5) of section 6(a) are amended to read as 
follows:

“ (4) decide unfair labor practice complaints (including those where 
an alleged unilateral act by one of the parties requires an initial nego
tiability determination) and alleged violations of the standards of con
duct for labor organizations; and

“ (5) decide questions as to whether a grievance is subject to a nego-
 ̂34 FR 17605; 3 CFR, 1966-1970 Comp., p. 861.

’ Supra.
® Supra.
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tiated grievance procedure or subject to arbitration under an agreement 
as provided in section 13 (d) of this order.”

5. Section 7 (d) is amended to read as follows;
“ (d) Recognition of a labor organization does not—
(1) preclude an employee, regardless of whether he is in a unit of 

exclusive recognition, from exercising grievance or appellate rights es
tablished by law or regulation, or from choosing his own representative 
in a grievance or appellate action, except when the grievance is covered 
under a negotiated procedure as provided in section 13;

(2) preclude or restrict cohsultations and dealings between an agency 
and a veterans organization with respect to matters of particular interest 
to employees with veterans preference; or

(3) preclude an agency from consulting or dealing with a religious, 
social, fraternal, professional or other lawful association, not qualified 
as a labor organization, with respect to matters or policies which involve 
individual members of the association or are of particular applicability 
to it or its members. Consultations and dealings under subparagraph (3) 
of this paragraph shall be so limited that they do not assume the character 
of formal consultation on matters of general employee-management 
policy covering employees in that unit or extend to areas where recogni
tion of the interests of one employee group may result in discrimination 
against or injury to the interests of other employees.”

6. Section 7 (e) is revoked.
7. Section 9(b) is amended by substituting the word “consult” for the 

word “confer” in the third sentence thereof.
8. Section 10(a) is amended to read as follows:
“ (a) An agency shall accord exclusive recognition to a labor organi

zation when the organization has been selected, in a secret ballot elec
tion, by a majority of the employees in an appropriate unit as their 
representative; provided that this section shall not preclude an agency 
from according exclusive recognition to a labor organization, without 
an election, where the appropriate unit is established through the con
solidation of existing exclusively recognized units represented by that 
organization.”

9. Paragraph (2) of section 10(b) is amended by adding at the end 
thereof the word “or” .

10. Paragraph (3) of section 10(b) is revoked.
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11. Section 10(c) is revoked.
12. Section 10(d) is amended to read as follows:
“ (d) All elections shall be conducted under the supervision of the 

Assistant Secretary, or persons designated by him, and shall be by secret 
ballot. Each employee eligible to vote shall be provided the opportunity 
to choose the labor organization he wishes to represent him, from among 
those on the ballot, or ‘no union’, except as provided in subparagraph 
(4) of this paragraph. Elections may be held to determine whether—

(1) a labor organization should be recognized as the exclusive rep
resentative of employees in a unit;

(2) a labor organization should replace another labor organization 
as the exclusive representative;

(3) a labor organization should cease to be the exclusive represent
ative; or

(4) a labor organization should be recognized as the exclusive repre
sentative of employees in a unit composed of employees in units currently 
represented by that labor organization or continue to be recognized in 
the existing separate units.”

13. Section 11 is amended to read as follows:
“ Sec . 11. Negotiation of agreements, (a) An agency and a labor or

ganization that has been accorded exclusive recognition, through appro
priate representatives, shall meet at reasonable times and confer in good 
faith with respect to personnel policies and practices and matters affecting 
working conditions, so far as may be appropriate under applicable laws 
and regulations, including policies set forth in the Federal Personnel 
Manual; published agency policies and regulations for which a com
pelling need exists under criteria established by the Federal Labor Rela
tions Council and which are issued at the agency headquarters level or at 
the level of a primary national subdivision; a national or other con
trolling agreement at a higher level in the agency; and this order. They 
may negotiate an agreement, or any question arising thereunder; deter
mine appropriate techniques, consistent with section 17 of this order, 
to assist in such negotiation; and execute a written agreement or memo
randum of understanding.

“ (b) In prescribing regulations relating to personnel policies and 
practic^ and working conditions, an agency shall have due regard for 
the obligation imposed by paragraph (a) of this section. However, the 
obligation to meet and confer does not include matters with respect to 
the mission of an agency; its budget; its organization; the number of
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employees; and the numbers, types, and grades of positions or employees 
assigned to an organizational unit, work project or tour of duty; the 
technology of performing its work; or its internal security practices. This 
does not preclude the parties from negotiating agreements providing 
appropriate arrangements for employees adversely affected by the impact 
of realignment of work forces or technological change.

“ (c) If, in connection with negotiations, an issue develops as to 
whether a proposal is contrary to law, regulation, controlling agreement, 
or this order and therefore not negotiable, it shall be resolved as follows:

(1) An issue which involves interpretation of a controlling agreement 
at a higher agency level is resolved under the procedures of the controll
ing agreement, or, if none, under agency regulations;

(2) An issue other than as described in subparagraph (1) of this 
paragraph which arises at a local level may be referred by either party 
to the head of the agency for determination;

(3) An agency head’s determination as to the interpretation of the 
agency’s regulations with respect to a proposal is final;

(4) A labor organization may appeal to the Council for a decision 
when—

(i) it disagrees with an agency head’s determination that a proposal 
would violate applicable law, regulation of appropriate authority out
side the agency, or this order, or ■

(ii) it believes that an agency’s regulations, as interpreted by the 
agency head, violate applicable law, regulation of appropriate authority 
outside the agency, or this order, or are not otherwise applicable to bar 
negotiations under paragraph (a) of this section.

“ (d) If, as the result of an alleged unilateral change in, or addition to, 
personnel policies and practices or matters affecting working conditions, 
the acting party is charged with a refusal to consult, confer or negotiate 
as required under this order, the Assistant Secretary may, in the exercise 
of his authority under section 6(a) (4) of the order, make those deter
minations of negotiability as may be necessary to resolve the merits of 
the alleged unfair labor practice. In such cases the party subject to an 
adverse ruling may appeal the Assistant Secretary’s negotiability deter
mination to the Council.”

14. Section 13 is amended to read as follows:
“ Sec . 13. Grievance and arbitration procedures, (a) An agreement 

between an agency and a labor organization shall provide a procedure, 
applicable only to the unit, for the consideration of grievances. The cov-



erage and scope of the procedure shall be negotiated by the parties to 
the agreement with' the exception that it may not cover matters for which 
a statutory appeal procedure exists and so long as it does not otherwise 
co n flic t  with statute or this order. It shall be the exclusive procedure 
available to the parties and the employees in the unit for resolving griev
ances which fall within its coverage. However, any employee or group 
of employees in the unit may present such grievances to the agency and 
have them adjusted, without the intervention of the exclusive represent
ative, as long as the adjustment is not inconsistent with the terms of the 
agreement and the exclusive representative has been given opportunity 
to be present at the adjustment.

“ (b) A negotiated procedure may provide for arbitration of griev
ances. Arbitration may be invoked only by the agency or the exclusive 
representative. Either party may file exceptions to an arbitrator’s award 
with the Council, under regulations prescribed by the Council.

(c) [Revoked.]
“ (d) Questions that cannot be resolved by the parties as to whether 

or not a grievance is on a matter for which a statutory appeal procedure 
exists, shall be referred to the Assistant Secretary for decision. Other ques
tions as to whether or not a grievance is on a matter subject to the 
grievance procedure in an existing agreement, or is subject to arbitration 
under that agreement, may by agreement of the parties be submitted to 
arbitration or may be referred to the Assistant Secretary for decision.” 

(e) [Revoked.]
15. Section 15 is amended to read as follows:
“Sec. 15. Approval of agreements. An agreement with a labor organi

zation as the exclusive representative of employees in a unit is subject to 
the approval of the head of the agency or an.official designated by him. 
An agreement shall be approved within forty-five days from the date of 
its execution if it conforms to applicable laws, the order, existing pub
lished agency policies and regulations (unless the agency has granted 
an exception to a policy or regulation) and regulations of other appro
priate authorities. An agreement which has not been approved or dis
approved within forty-five days from the date of its execution shall go 
into effect without the required approval of the agency head and sh;<11 
be binding on the parties subject to the provisions of law, the order and 
the regulations of appropriate authorities outside the agency. A local 
agreement subject to a national or other controlling agreement at a 
higher level shall be approved under the procedures of the controlling 
agreement, or, if none, under agency regulations.”

1340
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16. Section 21 (b) is revoked.
17. Section 23 is amended by deleting at the end thereof the following: 
“other than those for the implementation of section 7(e) of this

order” .
The amendments made by this order shall become effective ninety 

days from this date except that the amendments to sections 11(a) and 
11(c) shall not become effective until ninety days after issuance by the 
Federal Labor Relations Council of the criteria for determining com
pelling need. Each agency shall issue appropriate policies and regulations 
consistent with this order for its implementation.

G erald R. Ford
T he W hite  H ouse ,

February 6,1975.

'Executive Order 11901 • . r January 30, 1976

Amending Executive Order No. 11491,^ as Amended by Executive Orders 
.11616,^ 11636,^ and 11838,^ Relating to Labor-Management Relations in 

the Federal Service ^  '

By virtue of the authority vested in me by the Constitution and statutes of the 
United States, including Sections 3301 and 7301 of Title 5 of the United States Code, 
and as President of the United States, Section 3 (b) of Executive Order No. 11491 of 
October 29,1969, as amended by Executive Orders 11616, 11636, and 11838, relating 
to labor-management relations in the Federal service, is further amended by adding 
thereto: v

.. “ (6) TheTennessee Valley Authority.” . -•= •

4
T h e  W h it e  H o u s e ,

January 30, 1976.

[FRDoc.76-3263 Filed l-30-76;10:16 am]

*34FR 17605; 3 CFR, 1966-1970 Comp., p. 861. 
»36 FR 17319; 3 CFR, 1971 Comp., p. 202.
• 36 FR 24901; 3 CFR, 1971 Comp., p. 232.
* 40 FR 5743,7391.



Labor-M anagement Relations 
in the Federal Service, 
as Amended by 
Executive Orders 11616, 11636 and 11838

WHEREAS the public interest requires high standards of employee p e r f o r m a n c e  and the 
continual development and implementation of modern and progressive work practices to 
facilitate improved employee performance and efficiency; and

WHEREAS the well-being of employees and efficient administration of the Government 
are benefited by providing employees an opportunity to participate in the formulation and 
implementation of personnel policies and practices affecting the conditions of their employ
ment; and

WHEREAS the participation of employees should be improved through the mainte
nance of constructive and cooperative relationships between labor organizations and manage
ment officials; and

WHEREAS subject to law and the paramount requirements of public service, effective 
labor-management relations within the Federal service require a clear statement of the re
spective rights and obligations of labor organizations and agency management:

NOW, THEREFORE, by virtue of the authority vested in me by the Constitution and 
statutes of the United States, including sections 3301 and 7301 of title 5 of the United States 
Code, and as President of the IJnited States, I hereby direct that the following policies shall 
govern officers and agencies of the executive branch of the Government in all dealings with 
Federal employees and organizations representing such employees.

GENERAL PROVISIONS
Section 1. Policy, (a) Each employee of the executive branch of the Federal Government 

has the right, freely and without fear of penalty or reprisal, to form, join, and assist a labor 
organization or to refrain from any such activity, and each employee shall be protected in the 
exercise of this right. Except as otherwise expressly provided in this Order, the right to 
assist a labor organization extends to participation in the management of the organization 
and acting for the organization in the capacity of an organization representative, including 
presentation of its views to officials of the executive branch, the Congress, or other appropri
ate authority. The head of each agency shall take the action required to assure that employees 
in the agency are apprised of their rights under this section, and that no interference, re
straint, coercion, or discrimination is practiced within his agency to encourage or discourage 
membership in a labor organization.

(b) Paragraph (a) of this section does not authorize participation in the management 
of a labor organization or acting as a representative of such an organization by a supervisor, 
except as provided in section 24 of this Order, or by an employee when the participation 
or activity would result in a conflict or apparent conflict of interest or otherwise be incom
patible with law or with the official duties of the employee.

Sec. 2. Definitions. When used in this Order, the term—
(a) “Agency” means an executive department, a Government corporation, and an inde- 

p̂ endent establishment as defined in section 104 of title 5, United States Code, except the 
General Accounting Office;

(b) “Employee” means an employee of an agency and an employee of a nonappropriated 
fund instrumentality of the United States but does not include, for the purpose of exclusive 
reco^ition or national consultation rights, a supervisor, except as provided in section 24 of 
this Order;

(c) “Supervisor” means an employee having authority, in the interest of an agency, 
to hire;* transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline 
other employees, or responsibility to direct them, or to adjust their grievances, or effectively 
to recommend such action, if in connection with the foregoing the exercise of authority is 
not of a ^ re ly  routine or clerical nature, but requires the use of independent judgment;

(d) [Revoked.]
(e) “Labor organization” means a lawful organization of any kind in which emDlovees 

participate and which exists for the purpose, in whole or in part, of dealing with â pripipq 
concerning grievances, personnel policies and practices, or other matters affecting tbP 
working conditions of their employees; but does not include an organization which—
thi O^d management officials or supervisors, except as provided in section 24 of

(2) assists or participates in a strike against the Government of the United Statp« 
any agency thereof or imposes a duty or obligation to conduct, assist, or participate in such
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(3) advocates the overthrow of the constitutional form of government in the United 
States; or

(4) discriminates with regard to the terms or conditions of membership because of race, 
color, creed, sex, age, or national origin;

(f) “Agency management” means the agency head and all management officials, super
visors, and other representatives of management having authority to act for the agency on 
any matters relating to the implementation of the agency labor-management relations pro
gram established under this Order;

(g) “Council” means the Federal Labor Relations Council established by this Order;
(h) “Panel” means the Federal Service Impasses Panel established by this Order; and
(1) ' “Assistant Secretary” means the Assistant Secretary of Labor for Labor-Manage- 

ment Relations.
Sec. 3. Application, (a) This Order applies to all employees and agencies in the execu

tive branch, except as provided in paragraphs (b), (c) and (d) of this section.
(b) This Order (except section 22) does not apply to—
(1) the Federal Bureau of Investigation;
(2) the Central Intelligence Agency;
(3) any other agency, or office, bureau, or entity within an agency, which has as a 

primary function intelligence, investigative, or security work, when the head of the agency 
determines, in his sole judgment, that the Order cannot be applied in a manner consistent 
with national security requir^ents and considerations;

(4) any office, bureau or entity within an agency which has as a primary function in
vestigation or audit of the conduct or work of officials or employees of the agency for the 
purpose of ensuring honesty and integrity in the discharge of their official duties, when the 
head of the agency determines, in his sole judgment, that the Order cannot be applied in a 
manner consistent with the internal security of the agency; or

(5) The Foreign Service of the United States: Department of State, United States In
formation Agency and Agency for International Development and its successor agency or 
agencies.

(c) The head of an agency may, in his sole judgment, suspend any provision of this 
Order (except section 22) with respect to any agency installation or activity located out
side the United States, when he determines that this is necessary in the national interest, 
subject to the conditions he prescribes.

(d) Employees engaged in administering a labor-management relations law or this 
Order shall not be represented by a labor organization which also represents other groups 
of employees under the law or this Order, or which is affiliated directly or indirectly with an 
organization which represents such a group of employees.

ADMINISTRATION
Sec, 4. Federal Labor Relations Council, (a) There is hereby established the Federal 

Labor Relations Council, which consists of the Chairman of the Civil Service Commission, 
who shall be chairman of the Council, the Secretary of Labor, the Director of the Office of 
Management and Budget, and such other officials of the executive branch as the President 
may designate from time to time. The Civil Service Commission shall provide administrative 
support and services to the Council to the extent authorized by law.

(b) The Council shall administer and interpret this Order, decide major policy issues, 
prescribe regulations, and from time to time, report and make recommendations to the Presi
dent.

(c) The Council may consider, subject to its regulations—
(1) appeals from decisions of the Assistant Secretary issued pursuant to section 6 of 

this Order, except where, in carrying out his authority under section 11(d), he makes a nego
tiability determination, in which instance the party adversely affected shall have a right 
of appeal;

(2) appeals on negotiability issues as provided in section 11(c) of this Order;
(3) exceptions to arbitration awards; and
(4) other matters it deems appropriate to assure the effectuation of the purposes of this 

Order.

Sec. 5. Federal Service Impasses Panel, (a) There is hereby established the Federal 
Service Impasses Panel as an agency within the Council. The Panel consists of at least three 
members appointed by the President, one of whom he designates as chairman. The Council 
shall provide the services and staff assistance needed by the Panel.

(b) The Panel may consider negotiation impasses as provided in section 17 of this Order 
and may take any action it considers necessary to settle an impasse.

(c) The Panel shall prescribe regulations needed to administer its function under this 
Order.

Sec. 6. Assistant Secretary of Labor for Labor-Marvagement Relations, (a) The As
sistant Secretary shall—
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(1) decide questions as to the appropriate unit for the purpose of exclusive recogni 
and related issues submitted for his consideration; • nf a

(2) supervise elections to determine whether a labor organization is the choice 
majority of the employees in an appropriate unit as their exclusive representative, 
certify the results; ..

(3) decide questions as to the eligibility of labor organizations for national consulta 
rights under criteria prescribed by the Council; , • w  ,-ai

(4) decide unfair labor practice complaints (including those where an alleged
act by one of the parties requires an initial negotiability determination) and alleged violations 
of the standards of conduct for labor organizations; and

(5) decide questions as to whether a grievance is subject to a negotiated grievance pro
cedure or subject to arbitration under an agreement as provided in section 13(d) of this Order.

(b) In any matters arising under paragraph (a) of this section, the Assistant Secretaiy 
may require an agency or a labor organization to cease and desist from violations of this 
Order and require it to take such affirmative action as he considers appropriate to effectuate 
the policies of this Order.

(c) In performing the duties imposed on him by this section, the Assistant Secretary 
may request and use the services and assistance of employees of other agencies in accordance 
with section 1 of the Act of March 4, 1915, (38 Stat. 1084, as amended; 31 U.S.C. § 686).

(d) The Assistant Secretary shall prescribe regulations needed to administer his func
tions under this Order.

(e) If any matters arising under paragraph (a) of this section involve the Depart
ment of Labor, the duties of the Assistant Secretary described in paragraphs (a) and (b) 
of this section shall be performed by a member of the Civil Service Commission designated 
by the Chairman of the Commission.

RECOGNITION
Sec. 7. Recognition in general, (a) An agency shall accord exclusive recognition or na

tional consultation rights at the request of a labor organization which meets the require
ments for the recognition or consultation rights under this Order.

(b) A labor organization seeking recognition shall submit to the agency a roster of its 
officers and representatives, a copy of its constitution and by-laws, and a statement of its 
objectives.

(c) When recognition of a labor organization has been accorded, the recognition con
tinues as long as the organization continues to meet the requirements of this Order applic
able to that recognition, except that this section does not require an election to determine 
whether an organization should become, or continue to be recognized as, exclusive represen
tative of the employees in any unit or subdivision thereof within 12 months after a prior 
valid election with respect to such unit.

(d) Recognition of a labor organization does not—
(1) preclude an employee, regardless of whether he is in a unit of exclusive recognition, 

from exercising grievance or appellate rights established by law or regulation, or from 
choosing his own representative in a grievance or appellate action, except when the griev
ance Is covered under a negotiated procedure as provided in section 13;

(2) preclude or restrict consultations and dealings between an agency and a veterans 
organization with respect to matters of particular interest to employees with veterans pref
erence; or

(3) preclude an agency from consulting or dealing with a religious, social, fraternal, 
professional or other lawful association, not qualified as a labor organization, with respect to 
matters or policies which involve individual members of the association or are of particular 
applicability to it or its members.

Consultations and dealings under subparagraph (3) of this paragraph shall be so limited 
that they do not assume the character of formal consultation on matters of general 
employee-management policy covering employees in that unit, or extend to areas where recog
nition of the interests of one employee group may result in discrimination against or injury 
to the interests of other employees.

(e) [Revoked.]
(f) Informal recognition or formal recognition shall not be accorded.
Sec. 8. [Revoked.]
Sec. 9. National consultation rights, (a) An agency shall accord national consultation 

rights to a labor organization which qualifies under criteria established by the Fpdpmi T 
Relations Council as the representative of a substantial number of emnlovPP**
National consultation rights shall not be accorded for any unit where a labor nro-t 
already holds exclusive recognition at the national level for that unit The irranff  ̂
tional consultation rights does not preclude an agency from appropriate d L w .^  Tif' 
national level with other organizations on matters affecting their members An aefL v it

(b) When a labor organization has been accorded national consultation riehts
througrh appropriate officials, shall notify representatives of the organization of prfpTsed
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substantive changes in personnel policies that affect employees it represents and provide an 
opportunity for the organization to comment on the proposed changes. The labor organization 
may suggest changes in the agency’s personnel policies and have its views carefully consid
ered. It may consult in person at reasonable times, on request, with appropriate officials on 
personnel policy matters, and at all times present its views thereon in writing. An agency is 
not required to consult with a labor organization on any matter on which it would not be 
required to meet and confer if the organization were entitled to exclusive recognition.

(c) Questions as to the eligibility of labor organizations for national consultation rights 
may be referred to the Assistant Secretary for decision.

Sec. 10. Exclusive recognition, (a) An agency shall accord exclusive recognition to a 
labor organization when the organization has been selected, in a secret ballot election, by 
a majority of the employees in an appropriate unit as their representative; provided that this 
section shall not preclude an agency from according exclusive recognition to a labor organiza
tion, without an election, where the appropriate unit is established through the consolidation 
of existing exclusively recognized units represented by that organization.

(b) A unit may be established on a plant or installation, craft, functional, or other 
basis which will ensure a clear and identifiable community of interest among the employees 
concerned and will promote effective dealings and efficiency of agency operations. A unit 
shall not be established solely on the basis of the extent to which employees in the proposed 
unit have organized, nor shall a unit be established if it includes—

(1) any management official or supervisor, except as provided in section 24;
(2) an employee engaged in Federal personnel work in other than a purely clerical 

capacity; or
(3) [Revoked.]
(4) both professional and nonprofessional employees, unless a majority of the profes

sional employees vote for inclusion in the unit.
Questions as to the appropriate unit and related issues may be referred to the Assistant 

Secretary for decision.
(c) [Revoked.]
(d) All elections shall be conducted under the supervision of the Assistant Secretary, 

or persons designated by him, and shall be by secret ballot. Each employee eligible to vote 
shall be provided the opportunity to choose the labor organization he wishes to represent 
him, from among those on the ballot, or “no union”, except as provided in subpraragraph
(4) of this paragraph. Elections may be held to determine whether—

(1) a labor organization should be recognized as the exclusive representative of em
ployees in a unit;

(2) a labor organization should replace another labor organization as the exclusive 
representative;

(3) a labor organization should cease to be the exclusive representative; or
(4) a labor organization should be recognized as the exclusive representative of em

ployees in a unit composed of employees in units currently represented by that labor organi
zation or continue to be recognized in the existing separate units.

(e) When a labor organization has been accorded exclusive recognition, it is the exclusive 
representative of employees in the unit and is entitled to act for and negotiate agreements 
covering all employees in the unit. It is responsible for representing the interests of all em
ployees in the unit without discrimination and without regard to labor organization member
ship. The labor organization shall be given the opportunity to be represented at formal 
discussions between management and employees or employee representatives concerning 
grievances, personnel policies and practices, or other matters affecting general working con
ditions of employees in the unit.

AGREEMENTS
Sec. 11. Negotiation of agreements, (a) An agency and a labor organization that has 

been accorded exclusive recognition, through appropriate representatives, shall meet at rea
sonable times and confer in good faith with respect to personnel policies and practices and 
matters affecting working conditions, so far as may be appropriate under applicable laws 
and regulations, including policies set forth in the Federal Personnel Manual; published 
agency policies and regulations for which a compelling need exists under criteria established 
by the Federal Labor Relations Council and which are issued at the agency headquarters 
level or at the level of a primary national subdivision; a national or other controlling 
agreement at a higher level in the agency; and this Order. They may negotiate an agree
ment, or any question arising thereunder; determine appropriate techniques, consistent with 
section 17 of this Order, to assist in such negotiation; and execute a written agreement or 
memorandum of understanding.

(b) In prescribing regulations relating to personnel policies and practices and working 
conditions, an agency shall have due regard for the obligation imposed by paragraph (a) 
of this section. However, the obligation to meet and confer does not include matters with re
spect to the mission of an agency; its budget; its organization; the number of employees; and 
the numbers, types, and grades of positions or employees assigned to an organizational unit, 
work project or tour of duty; the technology of performing its work; or its internal security 
practices. This does not preclude the parties from negotiating agreements providing appropri
ate arrangements for employees adversely affected by the impact of realignment of work 
forces or technological change.
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(c) If, in connection with negotiations, an issue develops as to whether a f: 
contrary to law, regulation, controlling agreement, or this Order and therefore not neg 
able, it shall be resolved as follows: Viicrher

(1) An issue which involves interpretation of a controlling agreement at a nig 
agency level is resolved under the procedures of the controlling agreement, or, it j 
under agency regulations; , , . ,

(2) An issue other than as described in subparagraph (1) of this paragraph wni 
arises at a local level may be referred by either party to the head of the agency for determi
nation ; .

(3) An agency head's determination as to the interpretation of the agency’s regulations 
with respect to a proposal is final;

(4) A labor organization may appeal to the Council for a decision when—
(i) it disagrees with an agency head's determination that a proposal would violate ap

plicable law, regulation of appropriate authority outside the agency, or this Order, or
(ii) it believes that an agency’s regulations, as interpreted by the agency head, violate 

applicable law, regulation of appropriate authority outside the agency, or this Order, or 
are not otherwise applicable to bar negotiations under paragraph (a) of this section.

(d) If, as the result of an alleged unilateral change in, or addition to, personnel policies 
and practices or matters affecting working conditions, the acting party is charged with a 
refusal to consult, confer or negotiate as required under this Order, the Assistant Secretary 
may, in the exercise of his authority under section 6(a)(4) of the Order, make those deter
minations of negotiability as may be necessary to resolve the merits of tiie alleged unfair 
labor practice. In such cases the party subject to an adverse ruling may appeal the Assistant 
Secretary’s negotiability determination to the Council.

Sec. 12. BoLsic provisions of agreements. Each agreement between an agency and a 
labor organization is subject to the following requirements—

(a) in the administration of all matters covered by the agreement, officials and em
ployees are governed by existing or future laws and the regulations of appropriate authori
ties, including policies set forth in the Federal Personnel Manual; by published agency 
policies and regulations in existence at the time the agreement was approved; and by sub
sequently published agency policies and regulations required by law or by the regulations 
of appropriate authorities, or authorized by the terms of a controlling agreement at a higher 
agency level;

(b) management officials of the agency retain the right, in accordance with applicable 
laws and regulations—

(1) to direct employees of the agency;
(2) to hire, promote, transfer, assign, and retain employees in positions within the 

agency, and to suspend, demote, discharge, or take other disciplinary action against em
ployees ;

(3) to relieve employees from duties because of lack of work or for other legitimate 
reasons;

(4) to maintain the efficiency of the Government operations entrusted to them;
(5) to determine the methods, means, and personnel by which such operations are to be 

conducted; and
(6) to take whatever actions may be necessary to carry out the mission of the agency 

in situations of emergency; and
(c) nothing in the agreement shall require an employee to become or to remain a mem

ber of a labor organization, or to pay money to the organization except pursuant to a vol
untary, written authorization by a member for the pasmient of dues through payroll deduc
tions.
The requirements of this section shall be expressly stated in the initial or basic agreement 
and apply to all supplemental, implementing, subsidiary, or informal agreements between the 
agency and the organization.

Sec. 13. Grievance and arbitration procedures, (a) An agreement between an agency and 
a labor organization shall provide a procedure, applicable only to the unit, for the considera
tion of grievances. The coverage and scope of the procedure shall be negotiated by the 
parties to the agreement with the exception that it may not cover matters for which a 
statutory appeal procedure exists and so long as it does not otherwise conflict with statute

adjusted, without the intervention of the exclusive representative, as long as the adiii«stmPTit 
is not inconsistent with the terms of the agreement and the exclusive representative has 
been given opportunity to be present at the adjustment. presentative nas

(b) A negotiated procedure may provide for arbitration of grievances Arhi+,.o+,v___
be invoked only by the agency or the exclusive representative. Either nartv ^  
S d r ” * Council, under regulations prescribed by the

(c) [Revoked.]
(d) Questions that cannot be resolved by the parties as to whether or nof o

IS on a matter for which a statutory appeal procedure exists, shall be referred to th^Ass^T
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ant Secretary for decision. Other questions as to wliether or not a grievance is on a maiier 
subject to the grievance procedure in an existing agreement, or is subject to arbitration 
under that agreement, may by agreement of the parties be submitted to arbitration or may 
be referred to the Assistant Secretary for decision.

(e) [Revoked.]
Sec. 14. [Revoked.]
Sec. 15. Approval of agreements. An agreement with a labor organization as the ex

clusive representative of employees in a unit is subject to the approval of the head of the 
agency or an official designated by him. An agreement shall be approved within forty-flve 
days from the date of its execution if it conforms to applicable laws, the Order, existing 
published agency policies and regulations (unless the agency has granted an exception to a 
policy or regulation) and regulations of other appropriate authorities. An agreement which 
has not been approved or disapproved within forty-five days from the date of its execution 
shall go into effect without the required approval of the agency head and shall be binding 
on the parties subject to the provisions of law, the Order and the regulations of appropriate 
authorities outside the agency. A local agreement subject to a national or other controlling 
agreement at a higher level shall be approved under the procedures of the controlling agree
ment, or, if none, under agency regulations.

NEGOTIATION DISPUTES AND IMPASSES
Sec. 16. Negotiation disptUes. The Federal Mediation and Conciliation Service shall pro

vide services and assistance to Federal agencies and labor organizations in the resolution 
of negotiation disputes. The Service shall determine under what circumstances and in what 
manner it shall proffer its services.

Sec. 17. Negotiation impasses. When voluntary arrangements, including the services of 
the Federal Mediation and Conciliation Service or other third-party mediation, fail to re
solve a negotiation impasse, either party may request the Federal Service Impasses Panel 
to consider the matter. The Panel, in its discretion and under the regulations it prescribes, 
may consider the matter and may recommend procedures to the parties for the resolution 
of the impasse or may settle the impasse by appropriate action. Arbitration or third- 
party fact finding with recommendations to assist in the resolution of an impasse may be 
used by the parties only when authorized or directed by the Panel.

CONDUCT OF LABOR ORGANIZATIONS AND MANAGEMENT
Sec. 18. Standards of conduct for labor organizations, (a) An agency shall accord recog

nition only to a labor organization that is free from corrupt influences and influences opposed 
to l»sic democratic principles. Except as provided in paragraph (b) of this section, an or
ganization is not required to prove that it has the required freedom when it is subject to 
governing requirements adopted by the organization or by a national or international labor 
organization or federation of labor organizations with which it is affiliated or in which it 
participates, containing explicit and detailed provisions to which it subscribes calling for—

(1) the maintenance of democratic procedures and practices, including provisions for 
periodic elections to be conducted subject to recognized safeguards and provisions defining and 
securing the right of individual members to participation in the affairs of the organization, 
to fair and equal treatment under the governing rules of the organization, and to fair proc
ess in disciplinary proceedings;

(2) the exclusion from office in the organization of persons affiliated with Communist 
or other totalitarian movements and persons identified with corrupt influences;

(3) the prohibition of business or financial interests on the part of organization officers 
and agents which conflict with their duty to the organization and its members; and

(4) the maintenance of fiscal integrity in the conduct of the affairs of the organization, 
including provision for accounting and financial controls and regular financial reports or 
summaries to be made available to members.

(b) Notwithstanding the fact that a labor organization has adopted or subscribed to 
standards of conduct as provided in paragraph (a) of this section, the organization is re
quired to furnish evidence of its freedom from corrupt influences or influences opposed to 
basic democratic principles when there is reasonable cause to believe that—

(1) the organization has been suspended or expelled from or is subject to other sanc
tion by a parent labor organization or federation of organizations with which it had been 
affiliated because it has demonstrated an unwillingness or inability to comply with governing 
requirements comparable in purpose to those required by paragraph (a) of this section; or

(2) the organization is in fact subject to influences that would preclude recognition 
under this Order.

(c) A labor organization which has or seeks recognition as a representative of em
ployees under this Order shall file financial and other reports, provide for bonding of officials 
and employees of the organization, and comply with trusteeship and election standards.

(d) The Assistant Secretary shall prescribe the regulations needed to effectuate this 
section. These regulations shall conform generally to the principles applied to unions in the 
private sector. Complaints of violations of this section shall be filed with the Assistant Sec
retary.

Sec. 19. Unfair labor practices, (a) Agency management shall not—
(1) interfere with, restrain, or coerce an employee in the exercise of the rights as

sured by this Order;
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(2) encourage or discourage membership in a labor organization by discrimination m 
regard to hiring, tenure, promotion, or other conditions of employment;

(3) sponsor, control, or otherwise assist a labor organization, except
may furnish customary and routine services and facilities under section 23 of tnis ^ 
when consistent with the best interests of the agency, its employees, and the organs » 
and when the services and facilities are furnished, if requested, on an impartial basis  ̂
ganizations having equivalent status;  ̂ i. « rom-

(4) discipline or otherwise discriminate against an employee because he has niea a 
plaint or given testimony under this Order; ,

(5) refuse to accord appropriate recognition to a labor organization qualinea lor sutu 
recognition; or . , .

(6) refuse to consult, confer, or negotiate with a labor organization as requirea oy mis 
Order.

(b) A labor organization shall not—
(1) interfere with, restrain, or coerce an employee in the exercise of his rights assured 

by this Order; • < i.-
(2) attempt to induce agency management to coerce an employee in the exercise of his 

rights under this Order;
(3) coerce, attempt to coerce, or discipline, fine, or take other economic sanction against 

a member of the organization as punishment or reprisal for, or for the purpose of hindering 
or impeding his work performance, his productivity, or the discharge of his duties owed as 
an officer or employee of the United States;

(4) call or engage in a strike, work stoppage, or slowdown; picket an agency in a labor- 
management dispute; or condone any such activity by failing to take affirmative action to 
prevent or stop it;

(5) discriminate against an employee with regard to the terms or conditions of mem
bership because of race, color, creed, sex, age, or national origin; or

(6) refuse to consult, confer, or negotiate with an agency as required by this Order.
(c) A labor organization which is accorded exclusive recognition shall not deny mem

bership to any employee in the appropriate unit except for failure to meet reasonable occu
pational standards uniformly required for admission, or for failure to tender initiation fees 
and dues uniformly required as a condition of acquiring and retaining membership. This 
paragraph does not preclude a labor organization from enforcing discipline in accordance 
with procedures under its constitution or by-laws which conform to the requirements of this 
Order.

(d) Issues which can properly be raised under an appeals procedure may not be raised 
under this section. Issues which can be raised under a grievance procedure may, in the discre
tion of the aggrieved party, be raised under that procedure or the complaint procedure un
der this section, but not under both procedures. Appeals or grievance decisions shall not be 
construed as unfair labor practice decisions under this Order nor as precedent for such de
cisions. All complaints under this section that cannot be resolved by the parties shall be filed 
with the Assistant Secretary.

MISCELLANEOUS PROVISIONS
Sec. 20. Use of official time. Solicitation of membership or dues, and other internal busi

ness of a labor organization, shall be conducted during the non-duty hours of the employees 
concerned. Employees who represent a recognized labor organization shall not be on official 
time when negotiating an agreement with agency management, except to the extent that the 
negotiating parties agree to other arrangements which may provide that the agency will 
either authorize official time for up to 40 hours or authorize up to one-half the time spent 
in negotiations during regular working hours, for a reasonable number of employees, which 
number normally shall not exceed the number of management representatives.

Sec. 21. Allotment of dues, (a) When a labor organization holds exclusive recognition, 
and the agency and the organization agree in writing to this course of action, an agency may 
deduct the recrular and periodic dues of the organization from the pay of members of the or-

recognition Who make a voluntary allotment for that purpose. Such 
the Civil Service Commission, which shall in- 

the employee to revoke his authorization at stated six-month intervals. Such an allotment terminates when— mtervaia.
(1) the dues withholding agreement between the agency and the labor oriraniyatinn in 

terminated or ceases to be applicable to the employee; or
(2) the employee has been suspended or expelled from the labor organization.
(b) [Revoked.]

• • f  The head of each agency, in accordance witv. +1,
w ions of this Order and regulations prescribed by the Civil Service CommissTon 
tend to all employees in the competitive civil service rights identical in a d w r i ,  V  
to those provided preference eligibles under sections 7511-7512 of title 5 of the 
Code. Each employee in the competitive service shall have the right to apptaTto fh 
Service Commission from an adverse decision of the administrative office “  ^ j i



1349

appeal to be processed in an identical manner to that provided for appeals under section 
7701 of title 5 of the United States Code. Any recommendation by the Civil Service Com
mission submitted to the head of an agency on the basis of an appeal by an employee in the 
competitive service shall be complied with by the head of the agency.

Sec. 23. Agency implementation. No later than April 1, 1970, each agency shall issue 
appropriate policies and regulations consistent with this Order for its implementation. This 
includes but is not limited to a clear statement of the rights of its employees under this Or
der; procedures' with respect to recognition of labor organizations, determination of ap
propriate units, consultation and negotiation with labor organizations, approval of agree
ments, mediation, and impasse resolution; policies with respect to the use of agency facilities 
by labor organizations; and policies and practices regarding consultation with other organi
zations and associations and individual employees. Insofar as practicable, agencies shall 
consult with representatives of labor organizations in the formulation of these policies and 
regulations.

Sec. 24. Savings clauses. This Order does not preclude—
(1) the renewal or continuation of a lawful agreement between an agency and a repre

sentative of its employees entered into before the effective date of Executive Order No. 
10988 (January 17, 1962); or

(2) the renewal, continuation, or initial according of recognition for units of manage
ment officials or supervisors represented by labor organizations which historically or tradi
tionally represent the management officials or supervisors in private industry and which hold 
exclusive recognition for units of such officials or supervisors in any agency on the date 6f 
this Order.

Sec. 25. Crtddancej training, review and information, (a) The Civil Service Commission, 
in conjunction with the Office of Management and Budget, shall establish and maintain a pro
gram for the policy guidance of agencies on labor-management relations in the Federal serv
ice and periodically review the implementation of these policies. The Civil Service Commis
sion shall continuously review the operation of the Federal labor-management relations 
program to assist in assuring adherence to its provisions and merit system requirements; 
implement technical advice and information programs for the agencies; assist in the develop
ment of programs for training agency personnel and management officials in labor-manage
ment relations; and, from time to time, report to the Council on the state of the program 
with any recommendations for its improvement.

(b) The Department of Labor and the Civil Service Commission shall develop programs 
for the collection and dissemination of information appropriate to the needs of agencies, 
organizations and the public.

Sec. 26. Effective date. This Order is effective on January 1,1970, except sections 7 (f) 
and 8 which are effective immediately. Effective January 1,1970, Executive Order No. 10988 
and the President’s Memorandum of May 21, 1963, entitled Standards of Conduct for Em
ployee Organizations and Code of Fair Labor Practices are revoked.

RICHARD NIXON
THE WHITE HOUSE 
October 29, 1969
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Option Paper Number Four
Federal Government
Labor - Management Relations

September20,1977

INTRODUCTION

This Option Paper, prepared by the Labor-Management Relations 
Task Force, is organized under four major issue areas:

1. Central Organization for Labor-Management Relations and 
Public Interest Concerns

2. Organization of the Federal Employer for Management Under 
Labor-Management Relations: Employee/Employer Relationships

3. Scope of Bargaining

4. Impasse Resolution

It is important to distinguish organizational arrangements for 
central administration of labor-management relations (the sort of 
functions performed by NLRB for the private sector) from the important 
management functions of government centrally and at agency levels.
That is the reason for treating issues in Parts 1 and 2 separately.

Decisions on Scope of Bargaining necessarily impact on the above 
organizational arrangements (and vice versa). However, it is clearer 
conceptually to deal here with organizational issues first.

With respect to the Scope of Bargaining, it is important to note 
that if decisions should be made to decentralize many personnel matters 
to the field, that could potentially enlarge the Scope of Bargaining at 
agency levels without other changes in LMR provisions per se.

With respect to both Scope of Bargaining and the related matters 
of Organization for Labor-Management Relations, options spelled out in 
this paper must be related closely to options on other issues dealt 
with by other Task Force studies— particularly those dealing with 
general personnel organization and management, pay and benefits, 
staffing, and appeals.

Finally, it must be noted that this paper includes discussions of 
the wide range of options most generally c<^sidered on each of the four

(1351)
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major areas of review. Some of the options are not at all compatible with 
others. Technical implementing dimensions of the options are not spelled 
out here. In short, this is not a recommendations paper. The options 
merely state the most common ranges of alternatives. Exceptions from the 
Federal labor-management relations program, such as the Foreign Service 
under E.O, 11636, and exclusions, such as security agencies, are not 
dealt with here. Based on reactions to these papers and other inputs, 
recommendations memoranda will be prepared.

For the convenience of readers, an executive summary is provided in 
outline form on all four issue areas covered in this paper.

Executive Summary/Outline

OPTION PAPER NUMBER FOUR 
FEDERAL GOVERNMENT LABOR-MANAGEMENT RELATIONS

Part 1. CENTRAL ORGANIZATION 
FOR LABOR-MANAGEMENT RELATIONS AND PUBIiC INTEREST CONCERNS

I. Organization of a Central Authority for administration of the Federal 
labor-management relations program

PFpBLEM: Central administration of the present program is vested
by Executive Order in a part-time Federal Labor Relations 
Council (FLRC)j composed of 3 top Government managers, with 
some Important functions delegated to the Assistant Secre
tary of Labor for Labor-Management Relations (A/SLMR). 
Traditionally, central administration of other labor-manage
ment relations programs has been vested in a full-time 
"neutral" board or authority. The managerial structure and 
part-time nature of the FLRC are criticized as principal 
defects of the labor relations program under E. 0. 11491.

OPTIONS: 1.

2.
3.

Retain current organizational arrangements, either in law 
or E.O,
Alter composition of Federal Labor Relations Council. 
Establish an independent authority with integrated functions. 
Extend NLRB coverage.

DIPLEMENTING ACTION REQUIRED: Option 3 or A would require legisla
tion or Congressionally-sanctioned reorganization. Option 
2 may require legislation, with some action possible 
through Executive order.

RELATED ISSUES: 1. Composition of authority: neutral or tripartite.
2. Powers of central authority and judicial review.
3. One or several "central" authorities.
A. Representation of the "public Interest."

II. Recognition

PROBLEM: In the Federal program, a labor organization must achieve 
exclusive recognition in an appropriate unit of employees 
before it Is entitled to negotiate for those employees.
Under E.O. 11491, exclusive recognition is won by secret 
ballot election supervised by the A/SLMR. Other methods 
for granting recognition are also employed in other labor 
relations systems. The election requirement of E.O. 11491 
has been criticized as unduly restrictive, expensive and 
time-consuming. Others believe the election process is the 
best guarantee of employee freedom of choice.

OPTIONS: 1. Voluntary recognition,
2. Card-check certification.
3. Secret ballot.
4. Choice of these options as alternatives.

IMPLEMENTING ACTION REQUIRED: No legislation is necessary. All of 
the above options are amenable either to administrative 
action or adjustments in the E.O.
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II I . Unfair Labor Practices

PROBLEM: The Federal labor-management relations program has adopted, 
with some adjustments, the basic unfair labor practice (ULP) 
provisions of the National Labor Relations Act (NLRA).
Overall, such provisions are well understood and accepted, 
both as to substance and enforcement. However, unlike the 
NLRA procedures, each complainant in a ULP dispute under 
E.O. 11491 is responsible for prosecuting his/her own case 
before an administrative law judge. This means that in 
some cases ULP records may be misleading or incomplete, 
may not address the issues, may be unnecessarily long, etc.
As a result, the cost of litigation, both to the parties 
and to the Government, may be excessive. Moreover, 
inconsistencies in the quality of representation may 
result in poor presentations, making administrative justice 
in some meritorious cases more difficult to administer.
Although the 1975 review of the E.O. authorized independent 
ULP investigations by the A/SLMR, he is not permitted to 
prosecute these cases on behalf of the complainant, as is 
done by the General Counsel of the National Labor Relations 
Board (NLRB) in the private sector.

OPTIONS —  ENFORCEMENT:

1. Retain current system.
2. Provide for prosecution by A/SLMR ©r an independent 

authority.
3. Provide for court enforcement by complainant.

IMPLEMENTING ACTION REQUIRED; The present FLRC could institute Option 2 
through a change in the Assistant Secretary's regulations. An 
independent authority would require legislation, as would court 
enforcement under Option 3, or sanctioned reorganization.

IV. Standards of Conduct

PROBLEM; In the private sector^. union members are guaranteed rights 
to democratic participation in the internal affairs of their 
labor organization by the 1959 Labor-Management Reporting and 
Disclosure Act (LMRDA). Furthermore, that law places certain 
fiduciary and reporting responsibilities on the officers of 
labor unions to ensure that they act in the interests of their 
members. While unions representing Federal employees are 
subject to standards of conduct generally equivalent to those 
applied by law in the private sector, the E.O. provision 
lacks the direct remedies, court enforcement, and judicial 
review that would be available under the LMRDA.

OPTIONS: 1. Retain current provisions.
2. Provide for LMRDA coverage.

IMPLEMENTING ACTION REQUIRED: Option 2 would require legislation.

V. Organization for handling negotiability questions

PROBLEM: Negotiability questions arise under the E.O. program when 
one party submits a contract proposal at the bargaining 
table which the other contends is contrary to law, regulation, 
or the Order. These questions are resolved first by referring 
the disputed proposal to the agency head for determination 
and, if he finds the proposal to be nonnegotiable^ by 
appealing this determination to the FLRC for decision. Where 
interpretations of the Federal Personnel Manual (FPM), of law, 
or of government-wide policy are central to the resolution of 
negotiability issues, the FLRC practice is to go to the authori
tative source for its comments —  e.g., CSC, the Comptroller 
General, etc. This process may be time-cons\jming and delay 
agreement negotiations. Where management rights are at issue, 
negotiability decisions by the FLRC may have an appearance 
of bias —  warranted or not —  due to its management com
position.
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OPTIONS: 1. Retain current system,
2. Maintain current system with altered FLRC.
3. Provide for resolution of al-l such questions through 

unfair labor practice procedure.
4. Provide for single, special, expedited procedure by 

independent administrative authority.

IMPLEMENTING ACTION REQUIRED; Option 3 could be accomplished by 
lExecutive Ordejv. Option-2 might Ve by E*0.- or, like 
Option 4, might require legislation.

VI. Relationship between grievance and appeal systems

PROBLEM: Numerous overlapping, and sometimes conflicting, statutory 
grievance and appeal systems are now available to Federal 
employees, depending on the subject matter of their com
plaints. In addition, E.O. 11491 authorizes bilaterally 
negotiated grievance and arbitration procedures for repre
sented employees, excluding only matters subject to a statu
tory appeal system. Thus, Federal employees may face a 
confusion of forums In processing their complaints, and 
effectuation of their rights may often depend on their 
ability to properly classify the nature of their claims. 
Managers ipay be deterred from taking necessary and appropriate 
personnel actions because of the multiplicity of procedural 
requirements which must be met before such actions may be 
sustained If and when an appeal process is invoked by an 
affected employee. Generally, "make-whole" remedies are 
unavailable to Federal employees unless the requirements of 
the Back-Pay Act are met —  an issue subject to interpreta
tion by the Comptroller General. Therefore, there is general 
dissatisfaction with the present grievance and appeals systems.

OPTIONS: 1. Continue current systems.
2. Permit negotiation of procedures to cover all but 

certain specified appeals,.
3. Permit negotiation of full-scope grievance arbitration 

covering all appeals (ULP procedure available, if 
applicable).

4. Permit employee to elect appeal route: grievance proce
dure, or statutory procedure, or ULP.

IMPLEMENTING ACTION REQUIRED: Legislation would be required to permit 
negotiated grievance procedures to cover statutory appeal 
systems matters. Complete "make-whole” remedies would also 
require legislation.
Part 2. ORGANIZATION OF THE FEDERAL EMPLOYER 

FOR MANAGEMENT UNDER LABOR-MANAGEMENT RELATIONS: EMPLOYEE/EMPLOYER
RELATIONSHIPS

I. Organization of the employer for management effectiveness

PROBLEM: Definition of the employer for purposes of collective 
bargaining is one of the biggest problems in Federal 
labor-management relations. Authority to make policy 
is separated between'the Executive and Congress, 
subject to judicial review, and it is further dispersed 
within the Executive Branch, with the results that
(a) management is fragmented and cannot speak with an 
effective voice in bilateral relations, and (b) most 
big issues, such as pay and benefits, are beyond 
the scope of bargaining, resulting in negotiations 
focusing largely on a narrow range of management discretion 
and the shifting of union actions to other arenas 
outside the collective-bargaining process.
Management leadership within the Executive Branch 
isn't integrated at the central level and is uneven at agency 
levels, with labor-management relations sometimes 
functioning as just another overlay of complicated 
procedures— an add-on to already complex personnel 
administration provisions.
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OPTIONS: 1. Retain the present structure.
2, Eatablieh central Executive Branch management leader

ship with (a) creation of a central labor relation^ 
office to provide general management leadership, and
(b) possible changes in pay-setting machinery.

3. Within agencies, elevate responsibilities for labor 
relations and related personnel functions to more 
Integral levels of management organization,

IMPLEMENTING ACTION REQUIRED; Option 2 could be achieved through
Congresslonally-sanctloned reorganization, with legislative 
action required for substantive changes In pay-setting 
machinery. Option 3 could be accomplished by Executive Order 
or possibly administrative action under the present E.O,

II. Mechanisms for dealings

PROBLEM: Depending on the Issues to be discussed, several forums are 
currently available and being utilized by Government manage
ment and Federal unions to resolve matters affecting Federal 
employees. Not all of these discussions, however, constitute 
"collective bargaining" as that term Is used In the Federal 
labor relations program, since E.O. 11491 excludes bargaining 
on a range of "bread-and-butter" Issues determined pursuant 
to law or controlling regulations. Such matters of vital 
concern to Federal employees, including questions of pay 
and compensation, are dealt with in arenas established by 
such law or other authority. As the scope of permissible 
negotiations continues to expand, the present mechanisms 
for dealing may prove to be inadequate, and different frame
works for unlon-management dealings may have to be instituted.

OPTIONS: Bargaining unit negotiations.
Master agreements (government-wide or agency-wide), 
with local supplements.
Multi-tiered, multi-unit, coalition bargaining.
Unit structures in agencies plus other mechanisms at 
the central level (I.e., FPRAC, Pay Agent, President, 
Congress, etc.).

IMPLEMENTING ACTION REQUIRED: Government-wide master agreements under 
Option 2 might be authorized through Executive Order revision, 
Congresslonally-sanctloned reorganization, or through legis
lation. Substantial revision or expansion In central-level 
mechanisms under Option 4 would require legislation.

III. Unit Structure

PROBLEM: Excessive unit fragmentation has been a persistent problem 
In the Federal labor relations program. In many Instances, 
the unit structure and level of exclusive recognition bear 
no reasonable relationship to the employer’s discretionary 
authority over bargalnable topics under E.O. 11491. Although 
the present philosophy of the labor-management program favors 
reduced unit fragmentation, where such unit economies are not 
possible « need exists to accommodate the unit structure to 
the appropriate organizational.level of the agency to facilitate 
meaningful bargaining.

OPTIONS: 1.
2.

3.

Retain the present system.
Apply unit criteria and bargaining experience to merge 
existing units.
Establish units In the program charter (Executive Order/ 
statute).

IMPLEMENTING ACTION REQUIRED: Only Option 3 would require Executive 
order/or legislation. Option 2 could be by administrative 
action or may require change in the E.O.

REORGANIZATION PROCESS CONSIDERATIONS: It appears that existing recognitions, 
agreements and dues-wlthholdlng arrangements should be honored 
to the maximum extent possible pending final resolution of unit
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Issues In agency reorganization*.

EXCLUSION OF SUPERVISORS: It appears also that supervisors should be 
fully Integrated and Identified with agency management and 
should be excluded from units covering the employees they 
supervise. Unions argue, however, that the present 
definition of "supervisor," as applied, Is too exclusionary 
and locks many whose Interests are more closely aligned - 
with the rank-and-flle out of bargaining units with them.

IV. Union Security

PROBLEM: Achievement of exclusive status means-that the labor organi
zation musti represent all employees In the bargaining unit 
fairly and’ equitably, without regard to their membership or 
nonmembership in the organization— including negotiating 
agreements with the employer covering all unit employees.
In the private sector, there is statutory authorization for 
the negotiation of arrangements which require payment of union 
dues as condition of employment, or lesser forms of union 
security (except in those states which expressly forbid such 
contracts). In the Federal sector, however. It Is argued 
that due to the special regard for employment conditioned only 
on merit, employees have the right to refrain from union 
membership or assistance— i.e., they may not be imposed as 
a condition of Federal employment. There is little or no 
union support for any arrangement short of the agency shop 
as the option on union security. Unions see the agency shop as 
the quid pro quo for the duty of fair representation of all 
unit employees.

OPTIONS: 1. Continue the present prohibition of the agency shop.
2. Mandate the agency shop.
3. Authorize negotiation of the agency shop.
4. Authorize variations of an agency shop.

IMPLEMENTING ACTION REQUIRED: Legislation aooears to be r̂ fequired 
to.authorize agency suyp*

Part 3. SCOPE OF BARGAINING

I. General scope of bargaining

PROBLEM:’ The scope of bargaining is narrowed by the exclusion of pay 
and benefits and by policies controlled by CSC In most 
personnel areas and by other central-management agencies —  
minimizing opportunities for meaningful trade-offs and focusing 
negotiations on areas pf management.discretion..

OPTIONS: 1. Continue the current scope of bargaining.
2. Maintain the current scope of bargaining, but modify 

and expand consultation procedures In pay setting to 
Include benefits determinations —  total compensation 
consultation.

3. Expand the scope of bargaining at the central level of 
the national government to Include pay and/or benefits 
determinations.

A. Expand the scope of bargaining to permit the negotiation 
of agreements which cover matters now within the authority 
of central-management agencies — e.g., certain personnel 
regulations issued by CSC.

5. Expand the scope of bargaining to permit the negotiation
of agreements which cover matters now proscribed by certain 
laws. Including some central personnel system matters.

IMPLEMENTING ACTION REQUIRED: Options 2 - 5  would require legislation, 
with relatively long-term developmental leadtime (1979-80) 
for total compensation consultation or bargaining.
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II. Management Rights

PROBLEM: "Management rights" is a term which refers to those powers 
vested in management which bear a reasonable relationship 
to its ability to carry out its responsibilities.
Although such matters are generally negotiable in the 
private sector, since the inception of the Federal labor 
relations program in 1962 "management, rights" have comprised 
an express exclusion to the employer*e bargaining obligation 
under the Order. Unions believe that these reserved rights 
unduly restrict the scope of negotiations under the Order, 
and constitute additional evidence of the Order's ■pet'ceived 
management bias. Agencies, on the other hand, argue for a 
continuation of an exclusion of management rights from 
negotiations on the ground that fundamental differences 
between the public and private employer require that these 
essential management tools not be subject to the vagaries 
of the bargaining process.

OPTIONS: 1.

2.
3.
4.

Shift certain subjects enumerated in Section ll(b) 
to Section 12(b).
Maintain the subjects enumerated in Sections ll(b) 
and 12(b) of the E.O. on reserved management rights. 
Reduce the subjects of these Sections.
Eliminate these ’Sections.

IMPLEMENTING ACTION REQUIRED: Option 2 or 3 could be by Executive 
ferder.

III. Productivity, Quality of Working Life, and Labor-Management Relations

PROBLEM: Productivity improvement is a commonly accepted goal in the 
Federal government. But while some constructive efforts 
have been undertaken bilateroHy: to improve productivity and 
quality of working life, those efforts have been relatively 
few. Productivity bargaining in its technical definition 
appears inapplicable in Federal labor-management relations 
—  i.e., restrictive work-rules have not been a pattern in 
negotiations and economic trade-offs are not possible. But 
there is a place for bilateral efforts to improve productivity 
and quality of working-life through consultation committees.

OPTION: Bilateral CbnsurtatTori Committees,

IMPLEMENTING ACTION REQUIRED: No changes are required in 
labor-management relations provisions. Bilateral 
leadership is needed.

Part A. IMPASSE RESOLUTION

I, Organization for Impasse Resolution

PROBLEM; Present FSIP provisions and its "arsenal of weapons" approach
evoke general satisfaction for agency-level impasse procedures. 
If the scope of bargaining should be enlarged to include central 
level matters, such as pay, appropriate new procedures would be 
required.

OPTIONS —  CENTRAL GOVERNMENT-WIDE IMPASSES:
1.
2.
3.
4.

Current procedures.
Expansion of current procedures.
Tripartite or neutral advisory arbitration panel. 
Binding arbitration.

OPTIONS ~  AGENCY-LEVEL IMPASSE RESOLUTION: (not mutually exclusive)

1. Mediation and "med-arb."
2. Fact-finding with recommendations.
3. Compulsory binding arbitration.



1358

IMPLEMENTING ACTION REQUIRED: Legislation and/or sanctioned reorgan
ization would be required for central impasse procedures.
Present FSIP probably requires no change. Administrative 
action may improve existing third-party processess.

RELATED ISSUES: 1. Aspects of Congressional control.
2. The public’s interest in Federal bargaining and 

impasse resolution.

II. Federal Rovernment strikes, picketing, and other job actions

PROBLEM: Strikes by Federal employees, although not unknown, continue 
to be rare. Such job actions by Federal workers are now 
illegal, and there is no apparent groundswell of support 
by the parties to the Federal labor relations program, 
including employees, to alter this statutory policy. On the 
other hand, recent court decisions have established » First 
Amendment right of Federal employees to engage in peaceful 
informational picketing of their employer in a labor-management 
dispute in most instances, with an exception being drawn for 
picketing conduct which actually interferes with, or reasonably 
threatens to interfere with. Government operations. The express 
language in the current E.O. which attempted to circumscribe all 
picketing in a labor-management dispute has thus been nullified, 
and a more limited policy, based on a case-by-case review by the 
FLRC, is now in effect.

OPTION: Draft a narrower provision to ban picketing which actually 
interferes with (disrupts), or reasonably threatens to 
interfere with (disrupt), Government operations; which 
creates an impermissible work stoppage; or which aids in 
achievement of an unlawful objective.

IMPLEMENTING ACTION REQUIRED: Revision of Section 19(b)(4) of E.O. 11491.

PART 1

CENTRAL ORGANIZATION FOR LABOR-MANAGEMENT RELATIONS 
AND PUBLIC INTEREST CONCERNS

This portion of the Task Force review covers major issues in the 
administration of the Federal labor-management program: What kind of central 
authority should be established, and how can the public interest be repre
sented? What concepts should govern decisions on such central administration 
concerns as recognition, unfair labor practices, standards of conduct, and 
central organization for handling negotiability disputes? The question 
of what relationship should exist between grievance and appeals systems 
is also considered.

The organization of the Federal employer for management under labor- 
management relations is a separate matter from these central administration 
concerns. Those issues are dealt with in Part 2 of this LMR Task Force 
Option Paper.

I. Organization of the Central Authority
A. Background

Administration of the Federal Labor-Management Relations (FLMR) 
program was on a decentralized basis under the 1962 Kennedy Executive 
Order (l0988). In 1969. E.O. 11491 established the Federal Labor 
Relations Council (FLRC) to administer the program and gave key 
responsibilities to other entities as described below. The FLRC 
composed of the Chairman, CSC; Director, 0MB; and Secretary of Labor 
interprets the Order, decides major policy issues, and makes *
recommendations concerning the responsiveness and effectiveness 
of the program. It is the final decisionmaking body for disputes 
arising under the FLMR program, including negotiability issues and 
exceptions to arbitration awards.
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The Assistant Secretary of Labor for Labor-Management Relations 
(A/SLMR) decides unit determination questions, supervises representation 
elections, and decides cases involving unfair labor practices and 
standards of conduct. He also decides questions of eligibility 
for national consultation rights, and questions of grievability 
and arbitrability. Parties have a limited right to appeal from 
decisions of the Assistant Secretary to the FLRC.

The Federal Service Impasses Panel (FSIP) considers negotiation 
impasses and is authorized to take any action it considers necessary 
to settle them. The Federal Mediation and Conciliation Service (FMCS) 
also provides services and assistance in the resolution of negotiation 
disputes. *

State practice varies on the issue of administrative authority.
Some states have created separate, specialized agencies, while others 
have given public sector jurisdiction to their private sector boards.

B. Options and Discussion

Proposals concerning central administrative machinery for 
Federal labor-management relations may be grouped under four basic 
options:

1. Retain the current central organizational arrangements. 
either in E.O. or statute;

2. Alter the composition of the present Federal Labor Relations 
Council:.

3. Establish an independent authority, patterned after the NLRB, 
to integrate functions:

4. Extend NLRB coverage to Federal sector employees, as 
under the Postal Reorganization Act of 1970.

Option 1. Retain the current central organizational arrangements

Proponents of this approach argue that the structure for central 
administration under the E.O. has worked reasonably well and that minimal 
changes should be made in this aspect of the program. The existing 
program has evolved from experience since 1962, and continued incre
mental development can be facilitated within this framework. Some 
management representatives continue to argue that control .of this aspect 
of the personnel system is appropriately retained in management hands.

Opponents of this view cite the many criticisms that 
have been raised of the major central authority: e.g., 
its management composition, part-time character and lack 
of Independence enjoyed by a body appointed for a set terra, as 
well as problems arising out of fragmentation between the FLRC 
and A/SLMR.

Option 2. Alter composition of FLRC

The E.O. currently authorizes the President to appoint 
other officials o f  the Executive Branch to the Council. The 
criticisms of the Council based on its management composition 
and part-time character may be met by appointment of full-time 
members who do not manage a government department (e.g., 
persons in the Executive Office of the President), or by the 
possible addition of respected persons from outside the 
government. Even if the current three members were retained, 
the Council could be given a "neutral" majority by the appointment 
also of four "public" members —  one of whom could act as Chairman. 
Under this arrangement, the public Chairman could be given 
administrative responsibility for FLRC's day-to-day operations 
(full-time), the other three public members could decide routine 
cases and other matters that need full-time attention, 
and the current three members could function (part-time) with the
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tour public members on major-policy and other matters warranting 
action by the full Council.

Legal opinion is divided over whether these changes could be 
accomplished simply by amending the Order or whether legislation 
would be required. A committee of the American Bar Association, 
for example, has argued that the President lacks authority to create 
an Independent full-time agency with continuing authority and funding. 
While the President may be able to use reorganization authority or 
E.O. or alter the structure somewhat, unions strongly want a 
statutorlly-based authority not subject to question or facile 
alteration. The President’s desire to reduce the size of his 
Office may also militate against placing this function in the- 
Executive Office of the President.

Other possibilities Include the provision of a full-time 
chairman and part-time members, and the possible designation 
of a full-time official to perform the FLMR functions of the 
Assistant Secretary. This could be sufficient to handle the 
work if the scope of bargaining were hot significantly expanded.

Option 3. Establish an independent authority

This option has been advocated by the AFL-CIO and a. 
committee of the ABA, along with other observers. These 
groups see a need to establish an independent administrative 
policy-making body devoted solely to Federal labor-management 
relations, made up of full-time members and completely separate 
from government central and agency management. Proponents of 
this alternative argue that the time has come to end what they 
consider the management-orientation of the program as structured 
under the Executive Orders, and that benefits to the public 
would be derived from a credible, independent body that would 
be free from the suspicion of pro-management or pro-union 
bias. The relatively moderate volume of work and manpower 
required for handling the expected caseload would appear 
to entail only modestly increased costs.

Other arguments advanced in favor of creating a separate, 
independent board, as opposed to coverage under the National 
Labor Relations Board (NLRB), include the unique character of 
Federal labor-management relations and the ready availability 
of considerable expertise in this field. This would be an 
Incremental step, based in developed experience. (The structure 
and operation of the Canadian system, which has a separate- 
Board for the Federal service, also provide a precedent for this 
approach.) Further, there“has been much criticism in the past 
of NLRB delays in processing private sector cases.Expeditious 
handling of Federal labor-management problems is of utmost 
importance in the effective and efficient conduct of government 
business and may be accomplished best by «t specialized independent 
agency.

(It should be noted that all Federal sector bills in 
recent Congresses, including H.R. 9094, the Clay-Ford compromise 
bill, have provided for establishment of" a'separate, independent 
neutral authority.7
Arguments against the establishment of a separate board include 
the view advanced by some experts that Federal labor-management 
relations are not so dissimilar from the private sector as to 
warrant creation of a separate administrative body, that the 
volume of work in the Federal sector is insufficient to justify 
the existence of a separate body, and that such body would be 
an unnecessary and costly duplication of machinery and expertise 
already available in«the NLRB.

Other arguments against this option may be advanced by persona 
who express either basic satisfaction with the central'authority 
as presently constituted or a belief that needed modifications 
should be made through change in the E.O., thereby maintaining 
the flexibility of a program that can be changed by Presidential
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Option 4. Extend NLRB coverage to Federal sector employees

Arguments in favor of this option Include the following:
The Administrative machinery under the National Labor Relations 
Act, as amended, (NLRA) his been in operation for over forty years, 
and a vast body of private sector precedent, as well as considerable 
expertise, has been developed over the years. There may be a 
desire to use existing Instltutl'ons and not duplicate administrative 
machinery needlessly.

While It is true that labor-management relatione in the 
private and Federal sectors are dissimilar In many respects, 
problems encountered in both sectors may not be so different 
as to. preclude special accommodations designed to fit the 
special Federal need without doing violence to private sector 
precedent. In this regard, it is noted that the Postal 
Reorganization Act gave the NLRB jurisdiction over Postal 
Service employees; and through this responsibility the Board 
has gained insight into the•sensitivities of laborjraanagement 
relations problems peculiar to the Federal sector•“  It mieht 
be argued that all Federal employees should be under one 
law, and that the pattern set by the Postal Act should be 
followed for the rest of the Federal service. Another 
positive factor seen in this alternative is the availability 
of the Board's field organization and expertise, possibly 
resulting in some cost savings.

As mentioned under Option 3 arguments are advanced 
against this approach: for example, that the uniqueness 
of Federal labor-management relations warrants creation 
of an independent agency with special expertise and insight 
into the particular needs of Federal government, and that 
the transfer of Federal cases to the NLRB might Impede rather 
than promote their expeditious processing. Not only is the 
NLRB’s caseload heavy and growing, but it involves conflicts 
rooted in resistance to recognition and bargaining, with 
remedies that need to cut more deeply than remedies in the 
Federal sector.

C, Related Issues

1. Composition: Neutral or Tripartite

If it were decided to establish some sort of independent 
authority to administer the Federal labor relations program, 
a related issue would be whether the entity should be neutral 
(composed entirely of public members) or tripartite (composed 
of representatives of the employees, management and the public).

Practice in the states varies on this issue. Canada's 
Federal board was established as tripartite under the 
1967 legislation, but amendments to the law in 1975 changed 
it to a neutral authority.

1/ If the Administration's labor reform bill, H.R. 8410, is adopted, 
some of these delays may be alleviated.

2J If it were decided that Federal sector problems are so sensitive
and complex as to require some degree of separate treatment, consideration 
could be given to establishing within the NLRB a Federal Labor Relations 
Board (FLRB) that would have exclusive jurisdiction over the Federal 
sector.■ This FLRB would make use of existing NLRB field and national 
office staff and facilities.
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Arguments in favor of a neutral body include its possibly 
greater acceptability to the geaeral public, the fact 
that a portion of its membership could take action on cases 
(on a tripartite board all interests would have to be 
represented on each decision and the process of decision
making might be prolonged and politicized) and the relative 
ease of appointing qualified neutral members, as opposed 
to the possible considerations of such factors as union 
rivalry that may make the choice of one or two members 
from the ranks of labor difficult.

2. Powers of Central Authority and Judicial Review

Two related issues involve what powers the central authority 
should have in relatfcn to other Federal agencies and what 
scope of judicial review, if any, should be provided.

Under the E.O., the Assistant Secretary, for example, 
has the power to direct an agency or labor organization 
to cease and desist from violations of the Order and to 
require it to take appropriate affirmative action. While 
the exercise of the Assistant Secretary’s powers has 
resulted in a union's losing recognition for a period, 
the action he or the Council may take if an agency 
were to defy an order is unclear. ‘ If access to the courts 
were provided, the authority might seek court order 
against the respondent.

The lack of access to Judicial review has been one criticiom 
of the E.O. program. This problem is inherent in a system 
based on Executive Order rather than statute; legislation is 
required if judicial review is to be provided.

Among the alternatives available on this issue are:

(a) Provide no judicial review (i.e., maintain the 
E.O. basis). This would prevent some of the rigidities 
.and legalisms that seem to come with enactment of a 
statutory program and formal court review procedures.
Further, assuming that some independent review of initial . 
decisions is retained (e.g., by a reconstituted FLRC) 
this review by a specialized body might be preferable to 
review by a less experienced court. Lack of judicial 
enforcement has no^baan a major problem under-the Executive 
Order, according to many professionals, because agencies 
and unions have complied.with final orders of the A/SLMR 
and FLRCj In contrast to private sector experience.
(b) Provide, through legislation, judicial review equivalent 
to that under the NLRA. This would meet one criticism of the 
program, and it would permit agencies, employees and unions 
to protect their rights through judicial processes, as the 
parties in the private sector can.
(c) Provide for a more limited scope of judicial review.
It is possible that a more limited judicial review could 
be provided by law —  for example, review of decisions 
that are arbitrary or capricious. This could prevent 
the courts from being clogged with Federal labor 
litigation. On the other hand, such a restricted system 
might not be sufficient to protect rights that should
be protected.

3. One or several "central” authorities

A related issue is whether the program should be 
administered by one or several central authorities.
As spelled out above, the appellate. Impasse resolution, 
and recognition-unfair labor practice functions are 
separated among three agencies under the E.O., and 
mediation involves a fourth agency, the FMCS. The 
discussion relating to Impasse Resolution in Part 4 
of the this paper notes that an argument can be made
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for separation of th« mediation and arbitration functions. 
Separation of the representatin and impasse functions 
may also be desirable, although many states vest these 
powers in one agency. An incremental model woiJd be 
creation of a central Federal Labor Relations Authority 
with an Impasses Panel, attached to it for administrative 
purposes,as under H.R. 9094.

Representation of the '’public interest”

Another question involves whether a special mechanism 
should be created for expression of the "public interest" 
in Federal collective bargaining. (Of course, the 
choice of an appropriate mechanism depends on how one 
defines the ambiguous term "public interest.")

It may be argued that Presidential appointment of the 
members of the central authority, along with Senate 
confirmation, results in adequate representation 
of the public interest. Another approach, discussed 
earlier, is to constitute the authority as a tripartite 
body, thereby formally representing the interests 
of employees, management and the public in the 
administration of the program. Appointment of a 
well-known public interest advocate to an all-neutral 
authority is another possibility. Finally, a- 
theoretical model of labor^management relations might 
view the management side of bilateral processes as 
representing the public, since management is ultimately 
responsible to the President.
If the scope of bargaining is expanded, means could 
be devised to give the public access to the negotiation 
process, e.g., by opening negotiations to the public 
or involving public-interest representatives in the bargain
ing process itself. Major questions raised by such direct 
procedures include how to determine who is representative 
of the public and what impact such arrangements may have 
on the course of negotiations. (See further discussion 
in Part 4 of this Task Force paper relating to Impasse 
Resolution.)

Congressional control over the results of bargaining 
(through its oversight responsibilities and the 
appropriations process) is yet another way that the 
people's interests in the Federal labor relations 
program may be expressed. This legislative control 
would probably still be exercised to some degree 
if major economic issues or personnel rules of broad 
application were brought within the scope of bargaining.
Care must be taken to reconcile such ultimate control 
with the desire, particularly in the white-collar pay 
areas, to prevent the issues involved.from becoming 
subject to political manipulation...

II. Recognition

A. Background

Three types of recognition were granted under E-0. 10988 
— informal, formal, and exclusive. Informal and formal recognition 
were eliminated by E.O. 11491. (National consultation rights 
were substituted for formal recognition at the national level.)
The granting of informal and formal recognition tended to encourage 
excessive fragmentation of units and fostered confusing and 
overlapping relationships. These types of recognition carried 
no right in the formulation and implementation of personnel 
policies and practices concerning working conditions for 
employee organizations to negotiate. Recent experience 
under the Order demonstrates that the organization and 
certification of Federal unions has not been impeded by 
restricting recognition to "exclusives."
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Exclusive recognition under the Order presently is 
granted through the mecharism of an election supervised by 
the Assistant Secretary of Labor. There appears to be general 
satisfaction with this provision. In the private sector, 
however, an employer may recognize a union voluntarily, or an 
election may be held by ‘the NLRB. The Board may also 
issue an order to bargain on the basis of a card check 
if employer unfair labor practices make a fair election 
impossible. Proposals have been made in the past to 
permit routine certification in the private sector on the 
basis of a card check if certain conditions are met.
Elections are commonly employed in public sector jurisdictions.

B. Options and Discussion

1. Permit voluntary recognition
2. Permit routine certification on the basis of card check
3. Require secret ballot el^toon except where employer tJLP 

makes fair election impossible
4. Authorize a choice of these alternatives.

Arguments in favor of voluntary recognition center 
around the savings of time and money that would be spent 
in conducting an election. Also, it is asserted that the 
parties can better live with a. bargaining framework they 
themselves have created. Argximents against this option 
include the possibility that employee interests may not be 
freely and fairly expressed and the chance that the units 
so established would not meet rational criteria and would 
be small and fragmented.

Arguments in favor of card-check certification are 
similar to some of those in favor of voluntary recognition: 
a savings of money and time. Arguments against this option 
include the fact that, under E.O. 10988 and in the private 
sector, authorization cards have not been completely 
satisfactory for determining majority status. In circxjmstances 
of group pressure, misrepresentation or coercion, authorization 
cards tend not to afford employees a means of freely expressing 
an informed choice. It can be argued that cost and time are 
not considerations sufficient to justify a limitation on the 
employee's right to express a choice concerning exclusive 
repr es entation.

Reasons for supporting option 3, secret ballot election, 
are based in the need for an election under supervised, 
"laboratory" conditions to permit the free expression of 
the employees* wishes. Arguments against option 3 are those 
raised in favor of the other choices - especially the cost 
of conducting elections.

It is rare, indeed almost unheard of, for a Federal manager's 
ULP's to make a fair election impossible. But provision of a 
card-check alternative in that eventuality is a safc-guard that 
may help avert such an occurrence.

It would be possible to authorize some choice of these 
three alternatives.

(No^: The issues involved in unit determination are considered 
in Part 2 of this Task Force paper dealing with 
Organization of the Federal Employer, and Employee- 
Eraployer Relationships.)

III.— Unfair Labor Practices

Backtyrcund - Substance

E.O. 11491, like most state laws, contains many
of the unfair labor practices spelled out in the NLRA.
Major items not in the NLRA that appear in Section 19
of the Order include prohibitions on strikes, picketing
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and various forms of discrimination by unions, ^tate 
laws and Federal bills in Congress commonly add to the 
NLRA-type provisions such matters as prohibitions on 
violations of the labor-management statute or failure 
or refusal to comply with impasse procedures or decisions.

^ __Options and Discussion

1 j>. Retain E.O. language 
2̂ ,.. Modify:

a. concerning picketing
b. addition of other matters

Ogtl«Q__l. Retention of the E.O. language may be advocated 
as a means of preserving continuity and stability in the 
system. It may also be argued that the current prohibitions 
continue to be appropriate for the Federal service.

Option 2.a. Modification of the prohibition on.picketing 
to reflect the current legal status of the provision is 
discussed in Part 4 of the Task Force paper related to 
Impasse Resolution. Appropriate changes would be made 
in the ULP provisions.

Option 2.b. Expansion of the ULP provisions to cover 
other aspects of the employment relationship might 
also be considered. For example, discriminatory 
adverse actions tas6d on union membership or activities 
(discharge, demotion or suspension for more than 30 days) 
could be remediable uiider the unfair labor practice pro
cedure as an alternative to statutory appeals procedures.
(See discussion below concerning relationship between 
negotiated grievance and statutory appeals systems.)
It might also be argued that the ULP provisions should 
incorporate the concepts set forth in Section 8(d)(l),
(2) and (3) of the NLRA, 2.f which define the duty to 
bargain collectively and which require notice of intent 
to terminate contracts, an offer to bargain and notification 
of the FMCS. The NLRA also protects the right of employees 
to engage in concerted activities for the purpose of 
"collective bargaining or other mutual aid or protection.. 
(emphasis added.) The emphasized phrase has been interpreted, 
among other things, to grant'an employee the right in certain 
situations to union representation at an investigative meeting 
or interview to which he is summoned by management. The 
addition of this phrase to the current rights of employees 
could produce a similar interpretation in the Federal sector.

In addition, if agency shop arrangements were to be permitted, 
the ̂ P  provisions might also include a 30-day proviso similar 
to that in Section 8(a)(3) of the NLRA and the provision in 
Section 8(b)(2) that employer discrimination is not an unfair 
labor practice if it is based on failure to tender dues or fees.

Finally, consideration of major change in this area should include 
the question whether the neutrality doctrine barring management 
from campaigning against union representation in organizing drives 
and otherpre-election activities should be discontinued in favor 
of a form of employer free speech analogous to that available In 
the private sector under the NLRA.

C. Background Enforcement

E.O. 11491 originally provided for Investigation and prosecution 
of ULP complaints by the interested parties. In 1975 the FLRC 
authorized the A/SLMR to conduct such independent investigation 
as he deems necessary to determine whether there is a reasonable 
basis for the complaint. Except in Section 19(b)(4) cases, the 
burden of prosecution and proof of the case still rests with the 
complainant.
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Under the NLRA, present bills before Congress, and many state laws, 
unfair labor practice complaints are prosecuted by a General Counsel. 
The A/SLMR has recently repeated his request to the FLRC for 
authority to assume a prosecutorial role with respect to ULPs.

2J If the NLRA were extended to cover Federal employers and employees, 
these provisions would apply automatically.

D. Options and Discussion

1. Retain E.O. system

2. Provide for enforcement by independent authority

3. Provide for court enforcement by complainant

Option 1. Current system

An argument in favor of the current system may be that 
the nonadversary nature of the Federal program, as compared 
to the private sector, renders the establishment of prosecution 
functions inappropriate. It is sufficient to have the role of 
the A/SLMR be to investigate, and the complainant can be 
effective in making his own case if he has a thorough Investigative 
file. Another argument is that placing the burden and expense 
of prosecution on the complainant tends to screen out frivolous 
or unmeritorious complaints. Also, if there is an exclusive 
representative, the union may supplement the individual’s 
resources. Arguments raised against this option include its 
possibly dampening effects on the resolution of ULPs and 
the inequality of resources available to individual employees, 
as compared to agencies, in investigating and prosecuting 
their respective cases.

Option 2. Prosecution by independent authority

Arguments in favor of this option include the need to 
protect the public interest in preventing or remedying ULPs, 
which might not be possible if the complainant must bear the 
burden and expense of proving his own case. The A/SLMR has argued 
that meritorious cases are not now prosecuted because of the 
current restriction, and those that are pursued have sometimes 
been inexpertly prepared and presented. Administrative bodies, 
moreover, can develop expertise in labor relations and in 
recognizing and framing ULP issues, in screening out non-meritorious 
cases and in prosecuting meritorious ones, (if prosecution functions 
are assigned to the central authority, such as the A/SLMR, they 
should be lodged in a division separate from the adjudicatory process.) 
Arguments against this option are those that may be made in favor 
of the other options listed.

Option 3. Court enforcement by conplainant

Court enforcement by. the comp!.ainant would eliminate 
the awkward situation of one Executive agency charging 
another with misconduct. The trouble and expense of individual 
legal action would screen out frivolous complaints.

On the other hand, meritorious complaints might not be brought 
because the aggrieved individual lacks resources. Court action 
would be time-consuming and costly, and the courts are already 
overburdened. Courts may also lack the expertise in labor 
relations matters that a special independent authority would 
have.

50-952 0 79 88
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E. Background - - Remedies

In addition to the issues of court enforcement and judicial 
review discussed earlier in this paper, the question of what 
specific remedies should be provided for ULPs needs to be 
considered. The A/SLMR has cease-and-desist powers, but his 
make-whole remedies are limited. For example, he may not order 
interest to be paid on back pay, he may not remedy a discriminatory 
failure to hire by ordering that the discriminatee be selected, 
and his authority to order a make-whole remedy under the Back Pay 
Act is limited to cases in which the unwarranted personnel action

f would not have taken place "but for" the unfair labor practice. 
Furthermore, he can take no action under the ULP procedure to 
remedy discrimination that is subject to a statutory appeal system; 
e.g., adverse actions. Of course, injunctive relief is also 
unavailable. Powers pf this type would require legislation.

Th« bills now before Congress provide for reinstatement with back 
pay and interest (by either the agency or the labor organization, 
whichever is responsible for the improper action). The central 
authority may also direct an agency to discipline, by demotion, 
suspension, removal, or other appropriate action, a supervisor 
or other agency official who has knowingly, arbitrarily or 
capriciously violated*the Act. In addition, the authority may 
prohibit actions that may irreparably harm the complainant until 
the full merits of the case are heard, and court enforcement and 
injunctive procedures similar to those in the NLRA are provided.

F. Options and Discussion

1. Retain current remedies

Arguments in favor of the current procedures include the 
contention that they are relatively simple to administer 
and adequate to the need and that they are the maximum 
obtainable without legislation.

Provide for expanded remedies including injunctive powers

£/ These limitations on the authority of the A/SLMR are spelled out
In (and derived from) an opinion of the Comptroller General (3-180010) 

--------Issued March 19. 1975,_________________

Arguments in favor of option 2 include the need to provide 
effective remedies to protect employees equivalent to those 
possessed by the NLRB and some state and local agencies.
Injunctive relief would also strengthen the authority of 
the central body to enforce the ULP provisions.

IV. Standards of Conduct

A. Background

^ e  Labor-Management Reporting and Disclosure Act of 
1959, as amended (LMRDA), governs the internal affairs 

Private sector and, pursuant to the 
Postal Reorganization Act, unions of Postal Service 
employees. Labor organizations representing government 

originally beea.e.x«npted by ConfresHrom 
the Act, largely because they had been denied the basic 
organizing and bargaining rights under the NLRA, member
ship was voluntary, and no evidence of corruption in
that nr H P’̂ ®«®‘>ted In the McClellan hearings that preceded passage of the Act.

Under Section 18.of E.O. 11491 and, to a lesser extent 
under regulations issued pursuant to E.O. 10988, labor 
organizations in the Federal government have been required
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to adhere to basically the same standards of fiscal respon
sibility and internal democracy as are applied to unions in 
the private sector by the LMRDA. There is no access to 
judicial review or enforcement procedures, however. While 
one recent legislative proposal, H.R. 1589, makes no provision 
for standards of conduct, H.R. 13 and the current Subcommittee 
Staff discussion draft provide for standards similar to those 
under the E.O., and they also apply the reporting provisions 
of the LMRDA to Federal employee unions. But, apart from the 
reporting requirements, the mechanism for enforcement of the 
standards is unclear.

The application of standards of conduct to Federal sector 
unions is not an issue, but their form is. If the Federal 
program were continued under Executive Order, the standards 
in the current E.O. might be retained. If it were placed 
under law, it then would make sense to provide for LMRDA coverage.

B. Options and Discussion

1. Retain current provisions

2. Make Federal employee unions subject to LMRDA

Option 1. Retain E.O. standards

Continuity is the chief argument for this choice, 
along with the argument that E.O. requirements already 
are practically equivalent to the provisions of the LMRDA.
Also, it is argued that no evidence has been presented 
of abuses by Federal unions that would require the 
stricter LMRDA enforcement procedures. Against this 
argument can be cited the virtue of having Federal and 
private unions governed by precisely the same requirements, 
along with the access to direct remedies, court enforcement 
and judicial review that would be provided by coverage 
under LMRDA.

Option 2. LMRDA coverage

Bringing Federal unions under the LMRDA would 
equalize the rights of union members. Many mixed 
unions represent both private and Federal employees, 
and they (the national unions and private or mixed 
locals and intermediate bodies) are already subject 
to the Act. Postal unions, as noted, are also 
already covered by the Act.

Remedies under the LMRDA are directJ e.g., the court 
may impose a fine on « union officer who has been found 
guilty of filing false reports. Under the E.O. by contrast, 
the ultimate sanction for violation of the Standards, e.g., 
withdrawal of checkoff or recognition, may punish the 
entire union and its membership for a violation by a single 
person.

Further, the shift from E.O. to statutory coverage 
would not disturb the continuity of administration, 
since the same agency within the DOL administers both 
the private sector and Federal sector provisions.

V. Organization for Handling Negotiability Questions

A. Background

Section 4(c) of E.O. 11491 vests final authority for the 
determination of negotiability questions in the FLRC. V  
Negotiability disputes in the Federal program center around 
the question whether a proposal is within the intended 
scope of bargainable issues spelled out in Section 11(a) 
or whether a proposal is . contrary to law, regulation or the 
Order and therefore not negotiable. Disputes involving 
conflict with the E.O. most often relate to Sections 11(b)
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and 12Cb). Matters covered by Section the reservea
management rights, may be characterized as "prohibited" 
subjects of bargaining, vhile those matters in Section 11(b) 
are "discretionary"; that is, an agency may but is not obligated 
to bargain over such matters.

Disputes over negotiability go, in the first instance, to 
the head of the agency in which the bargaining relationship 
is established, and thence on appeal to the''FLRC. While the 
FLRC has the ultimate authority to determine questions of 
negotiability, as rule it seeks the interpretation of 
other bodies, e.g., the Comptroller General, CSC or GSA, if 
the dispute involves a matter within their statutory or 
regulatory authority. The interpretations by these bod.ies 
of the applicability of their respective laws and regulations 
to the disputed issues are adopted, if dispositive, and 
incorporated in the FLRC*s decision.

An appeal to the FLRC on the negotiability of a proposal 
during the course of negotiations usually results in the 
cessation of bargaining on this item, and perhaps other 
outstanding proposals as well, until the issue is resolved.
The need to seek interpretations from outside authorities 
often creates delays in the processing of the case before 
the FLRC, and to that extent further delays the resumption 
of bargaining. The necessity of construing not only the 
language of the E.O., which is both broadly inclusive 
(Section 11(a))—  and broadly exclusive (Sections 11(b) and 
12(b))— , but also the texts of several relevant statutes

V  Section 11(d) gives limited authority to the A/SLMR in this area. It 
provides that "if, as the re&ult of an alleged unilateral change in, 
or addition to, personnel policies and practices or matters affecting 
working conditions, the acting party is charged with a refusal to consult, 
confer or negotiate as required under this Order, the Assistant Secretary 
may, in the exercise of his authority under section 6(a)(4) of the Order, 
make those determinations of negotiability as may be necessary to resolve 
the merits of the alleged unfair labor practice. In such cases,the 
party subject to an adverse ruling may appeal the Assistant Secretary»s

---- m^gQMfllbilU.v dptftrmination to the Council." (emphasis added.)____________
and sets of regulations (e.g.. Title V) makes negotiability 
issues more complicated and difficult than in the private 
sector.

Under the NLRA, negotiability disputes are resolved by the 
NLRB through the refusal-to-bargain (unfair labor practice) 
route, with subsequent appeal to the courts. Federal bills 
now before Congress appear to involve a similar procedure.

State practice in this area varies. A refusal-to-bargain complaint is 
often the vehicle used to resolve disputes. In other states 
the administrative authority has a special separate or 
expedited procedure to make such determinations. Additionally, 
the courts have frequently assumed a larger role than in the 
private sector, in part because the question of what is legally 
bargainable (as opposed to the "mandatory" versus "permissive" 
or "discretionary" distinction) is much more contentious and 
complex in the public sector, as it often involves legislative 
as well as executive policies and authority.

B. Options and Discussion

1. Maintain current system

2. Maintain the current procedures, with an altered FLRC

Provide for resolution of all such questions through the 
unfair labor practice procedures

4. Provide for single special expedited piocedure by
independent administrative authoirity. (possibly with 
appeal to the courts)
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Arguments in favor of the current system include continuity 
and the contention that it may be desirable to retain FLRC 
authority over negotiablity issues. -(ULP cases not involving _ 
negotiability issues are not now automatically appealable to 
the FLRC. If negotiability questions are to be treated as 
routine ULPs, conflicting lines of precedent might develop 
if some such decisions do not meet the criteria for review by 
or appeal to higher authority such as the FLRC.) It would 
be difficult, however, to question the desirability of seeking 
out some administrative changes within the present system that 
might accord these issues a higher priority and resolve them 
more quickly. In this regard, It is noted that the FLRC has 
recently initiated case processing procedures which it believes 
will shorten processing time by one-third to an average of 
about six months.
If the Council could be reconstituted and composed of non
management officials (option 2) the frequent complaint 
that management is serving as the final judge in its own 
cause would be avoided.

Arguments in favor of option 3 include the opportunity for 
ii full evidentiary, adversary hearing that the ULP procedure 
would afford such issues. If the parties do not stop 
bargaining entirely during processing of the ULP case, the 
negotiability issue may "wash out'* in continued negotiations. 
The relative speed - or lack of it - of this option as 
compared with option 1 is an issue that also needs to be con
sidered. ULP processing in the private sector is sometimes 
timeconsuming, but the data are not strictly comparable to 
Federal sector ^gures.

Arguments in favor of option 4 include the possible speed 
of such procedures (at least if decisions are not routinely 
appealed to the courts) and the maintenance of a single 
line of precedents. (Experience with this option has been 
mainly at the State and local level, where limitations on 
the scope of bargaining are not as broad as in the Federal 
sector, and negotiability questions may therefore be fewer 
and less complex.)

Of course, if a clearer and simpler formulation of the 
Federal scope of bargaining could be agreed upon, it might 
facilitate the resolution of negotiability disputes 
under, all alternatives.

VI. Relationship between Grievance and Appeals Syatems

A. Background

Federal managers, unions and employees have expressed concern 
over the question of what relationship is appropriate between 
statutory appeal procedures and negotiated grievance/arbitration 
procedures. Under the E.O., the negotiated grievance/arbitration 
procedure may not cover any matter for which a statutory 
appeal system exists. There are more than 20 statutory 
appeal systems, covering a range of personnel actions from 
short suspension to removal (chart attached).
Negotiated grievance procedures (most terminating 
in binding arbitration) cover 52 percent of the civilian 
work force. By far the most frequently arbitrated 
matters have been discipline and promotion. The 
average time-in-process, from inception of the 
grievance to issuance of the award, has been 10.1 
months (2.2 months from hearing to award). The 
arbitrator’s fee averages $660 per case, commonly 
paid on a 50-50 basis by the agency and the union.

While directly comparable figures are not available 
for all statutory appeal systems, previous studies 
have concluded that they are more time-consuming and 
more costly to the Government than are the negotiated 
grievance/arbitration procedures.
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Employees generally have fared better under negotiated procedures 
than under statutory appeal systems —  e•g.^ with 
arbitrators overturning or mitigating agency actions 
against employees in 457. of discipline-grievance 
awards, compared to 337. in adverse-action appeals to the 
Federal Employee Appeals Authority under th4 statutory system.

National unions express these complaints: (a) That matters•covered 
by a multiplicity of statutory appeal systems, certain 
kinds of discipline in particular, are excluded from 
grievance/arbitration under the negot'iated procedure, (b)
That complete "make-whole" remedies are not available 
in some cases processed under the negotiated procedure, 
as well as some cases processed under statutory appeal 
systems. (c) That statutory systems are more time-consuming 
than the negotiated procedure.

In addition, there appears to be strong sentiment 
in the field —  among managers, local union officials 
and employees alike —  in favor of broad-scope 
grievance/arbitration under negotiated procedures 
and of simplifying the statutory appeal systems, 
which they complain have grown too complex, time-
consuming and diffuse.  ̂ j

B. Options and Discussion ^
1. Continue current systems
2. Permit negotiation of procedures to cover all but certain 

specified appeals (e.g., FLSA: EEO. classificationT" 
political Activity)

3. Permit negotiation of full-scope grievance arbitration covering 
all appeals (when applicable, the ULP procedure to be available 
as an alternative)

4. Permit employee to elect appeal route: either grievance procedure, 
or statutory procedure, or U1»P

Option 1. Continue current systems

This option would continue to exclude from the 
negotiated grievance/arbitration procedure matters 
covered by the score and more of existing statutory 
appeal systems.

Option 2. Permit negotiation of procedures to cover all but
certain specified appeals (e.g., FLSA, EEO, classification, 
political activity)

This option would exclude from the negotiated 
grievance/arbitration procedure only those statutory 
appeal matters which are deemed inappropriate for the 
variable contractual bases o'f grievance/arbitration awards. AH 
other matters. Including major discipline, could 
be covered by the negotiated procedure.

Option 3. Permit negotiation of full-scope grievance
arbitration covering all.appeals (when applicable, 
the ULP procedure to be available as an alternative)

This option would include all appeal matters under 
the negotiated grievance/arbitration procedure, as 
the exclusive forum for processing complaints and 
grievances by employees in the bargaining unit 
(although they could opt instead for the ULP procedure 
on matters covered by it as well). In effect, statutorv 
appeal systems would be available only to exempt personnel 
and to employees not covered by full-scope grlevance/arbitra tlon under a. negotiated agreement. itra-
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Option 4. Permit employee to elect appeal route; either 
grievance procedure, or statutory procedure, 
or ULP

This option would simply remove the current exclusion 
of statutory appeal matters to permit the employee 
a binding election of forums for processing a complaint 
or grievance under the negotiated procedure, the appli
cable statutory appeal system or the ULP procedure on 
matters covered by It as well.

Related Issues In determining the appropriate relationship 
between grievance and appeal systems Include the following:

a. An employee may choose any representative 
under statutory appeals systems, but may be 
limited to a representative approved by the 
union under a negotiated procedure. This 
could be restricted under Option 2, and could 
be eliminated under Option 3, The employee 
would retain a. right to choose his/her own 
representative, by electing to go the statutory 
appeal route, under-Options’ 1 and 4.

b. The question of **make-whole” remedies Is
tied In with the Back Pay Act and related statutes 
"adnlnlatered" by the Comptroller General. Unless 
those laws ^ e  changed, or the role of the Comptroller 
General In authorizing payment under those laws Is 
altered, the availability of complete "make-whole” 
remedies will continue to be a concern.

c. Judicial review Is available from decisions 
under statutory appeal systems, whereas appeal 
from or exception to arbitration awarda is taken 
to the FLRC on the same grounds as are used by 
the courts for reviewing arbitrators* awards in 
private sector labor relations. If all else remained 
the same, judicial review could be more available 
from decisions under the statutory systems in 
Options 1 and 4, available on a more limited basis
in Option 2 and extremely limited in Option 3. If 
the FLRC were composed of non-management persons, as 
mentioned above, its handling of the arbitration 
review function might be « more acceptable substitute 
for judicial review.

d. Expedited arbitration (mini-arb) could be 
included in any negotiated grievance/arbitration 
procedure —  Options 2 and 3 especially, but 
Options 1 and 4 as well. In the Postal Service 
and in the steel industry, expedited arbitration 
(where the arbitrator simply hears the case and 
renders a decision on-the-spot or within two days) 
is used in employee grievances over discipline and 
other indlvidual-lmpact cases involving only factual, 
as distinguished from policy, disputes. Both USPS 
and steel industry spokesmen report that mini-arb 
has geometrically reduced the backlog and costs of 
grievance/arbitration.



Aetton or Decision

1) Adverse Action agalasc:
a. preference ellglbles
b. non-pref. eliglbles, 

coapetltlve service
_ellt>lble3

2) Clft3sl£lcatloi> and Job gradinga.. CS 0 6
b. Prevailing rate

3) DlBcrtBlnatton

J * ) Level of Cofcpetence Decisions
•5) Perfonaance Rating Appea.ls

6) Reaoval of Hearing Examiner /3
7) Restoration after Military Duty-

8) Retirement 
Disability 
Hiss Act 
Other

b.

STATUTORY APPEALS PRQCEDDRES*

Taken by
Agency 
or CSC 
Agency 
or CSC

agency
agency

agency

-Agency
agency

agency
agency

CSC

Appealcble to
FiiU
PEAA E.O. lUSTL Cear- YES 

Her E.O. 10988;

CSC/I 
agency/ 
then CSC
agency/ 
then ARB
agency/then 
PEAA_____
Perf. Review 
Board

FEAA
AU
ARB

Statutory Ref,
5USC770I

5USC51I2
5USC5366

PL 93-259 (FLSA: 
PL 92-261, 
sac. 717
5USC5335
5USĈ 305
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PART 2

ORGANIZATION OF THE FEDERAL EMPLOYER FOR MANAGEMENT UNDER LABOR- 
MANAGEMENT RELATIONS: EMPLOYEE/EMPLOYER RELATIONSHIPS

This part of this summary of options in Federal labor-management 
relations deals primarily with the government as an employer with 
responsibility to manage under collective bargaining. The focus here 
is on organization at operating levels of the government to permit 
bilateral employee-employer relationships to function. These relation
ships may be collaborative— not simply adversary— but they cannot exist 
at all without the two parties functioning effectively in their particu
lar roles of management and labor. Stated simply, effective management 
is essential to labor-management relations. The key problem here is:
How should the system be organized to achieve that essential management 
element?

The other side of that problem is how to assure effective and repre
sentative unions as the active agents of organized employees. That 
is essentially a private responsibility of unions and their members, 
and they generally accept that challenge. But the" framework of collective 
bargaining must provide underpinnings for such responsibility. Key 
as.pects of such provisions are standards of conduct and unfair labor 
practices, both treated in Part One of"this“paper. ' Another central 
factor is union security, discussed in Section IV below.

The big problem in organizing for effectiveness of both the 
employer as management and the unions as representatives of employees 
is the structuring of units. That is the major technical Issue discussed 
here. Related mechanisms for dealing are also analyzed*

Since unions accept responsibility for their own Internal organiza
tion for effectiveness in representing employees, the other half of the 
relationship Is central here, as stated above: What organization Is 
consistent with effective management of the Federal service? That key 
issue is dealt with In general terms first before discussion of options 
for more technical matters.

T> Organization of the Employer for Management Effectiveness.

Definition of the cn5>loyer for purposes of collective bargaining 
is one of the biggest problems in Federal labor-management relations.
In practical terms, the problems are these:

1- Authority to make policy is separated between the Executive 
and Congress, subject to judicial review, and It Is further 
dispersed within the Executive Branch, with the results that
(a) management Is fragmented and cannot speak with an effective 
voice in bilateral relations, and (b) most big issues, such 
as pay and benefits, are beyond the. scope of bargaining, 
resulting in negotiations focusing largely on a narrow range 
of management discretion and the shifting of union actions to 
other arenas to meet their representation responsibilities.

2. Management leadership within the Executive Branch
isn't Integrated at the central level and is uneven ac agency 
levels, with labor-management relations so’merTl'mes' 
functioning as just another overlay of coiq>llcated 
procedures— an add-on to already con5>licated personnel 
administration provisions.

A. Background— Current problems of separated and dispersed
authority and of lack of management leadership in collective 
bargaining.

The basic Constitutional concept of Separation of Powers 
in the United States Government is a fundamental barrier to 
collective bargaining in the sense in which it operates in private 
enterprise. That is accepted as a "given" of the system. But 
an initial problem is to face up to that given and then to., 
formulate organizational alternatives which are consistent with 
it— without ignoring either the GonstitutionaJ framework or 
present labor-management relations needs.
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In practical terras, the problem is this: pon^ress 
legislates most bread and butter issues in the Federal sector^ 
and therefore little o£ most siRnificance to employees is l.e 
for bargaining. That scope of bargaining issue is dealt wit 
Part 3 of this Options Paper. The other part of this , ^es
is this; Authority over other majp.^ issues of concern to ̂ e^ 
and their unions is;wideljr_di_^ersed within , the Aoyernment^
Civil Service'Commission and the General Services
for example, issue controlling regulations affecting working conai 
and, yet, under the present system these issuing authorities o 
negotiate with exclusive representatives of employees on the 
impacts of these issuances. Those issues of scope of bargain- 
ing are also dealt with in Part 3 below. But the organizational 
issues and related options for identifying management with 
authority to deal effectively with unions are outlined here.

One particular feature of the present system should be noted 
in this background comment. That is the existing system of 
bilateral consultation in pay setting. Congress has delegate 
authority to fix wages for hourly-paid employees to parts of the 
Executive Branch since the I860's. This authority was modified 
in 1967 by creation of the Coordinated Federal Wage System, it 
was further modified in 1972 to Include a role for 
employee union representation in the decision-making
process. This was through the vehicle of the Federal 
Prevailing Rate Advisory Committee. Passage of the 
Federal Pay Comparability Act of 1970 also created a . 
role for unions in setting "white collar” pay. In addition 
to creating a Pay Agent (initially the Director of 0MB 
and the Chairman of the CSC, with the,, later addition of 
the Secretary of Labor, in response to union concerns) 
to act for the President in determining white collar pay 
rate proposals, the Act established an Advisory Committee 
on Federal Pay (composed of three persons outside of 
government) and a five-member Federal Enployees Pay Council.

This system of the Pay Agent/Pay Council has been be
set by disagreement between the parties at times in the past.
Three members of the Pay Council— major union representa
tives— resigned their seats on the five-member body in 1976 
and returned in 1977. President Carter recently issued 
E.O. 13004 to deal with criticisms of the program, and it now 
appears that these problems have been resolved in large measure.

Two other background features of the present system which 
merit initial note are these. First^ a fundamental aspect of policy 
under the Executive Orders has been decentralization of labor 
relations responsibilities to operating agencies. But this has 
often conflicted with extensive centralized authority for 
personnel and other matters which affect working conditions.
Second, within the Civil Service Commission, an Office of 
Labor-Management Relations has been developed to serve the 
CSC»s leadership and administrative role in labor-management 
relations. In addition, this O f f i c e ^  separate function to 
provide basic information which is available to all interested 
parties.

. Options for organization of the employer for effective management.

Options for organization of the Federal government as an 
employer for effective management under forms of bilateral 
labor-management relations must be related to the scope of 
bargaining, as noted. Also, unit structure is a key aspect 
of this matter. However, it is possible to identify these 
general organizational options:

1. Retain the existing structures for bargaining in 
agencies and for consultation on pay.
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2. Establish central Executive Branch roanaRement 
leadership, with (a) possible changes In pay 
setting machinery and (b) general manaRcment 
leadership responsibility with respect to labor- 
management relations.

3, Within agencies, elevate responslbilttles for collective 
bargaining to more Integral levels of management organization.

Option 1. Retain the present structure.

The present system could be left to continue its Incremental 
development. Despite the problems noted above, there are some re
deeming features of the existing arrangements. There is general 
satisfaction on the part of unions with the Federal Wage System, 
and, recently, an increased acceptance of the white-collar pay 
structure. Unit consolidation is continuing, jalthough fragmentation 
is still the rule, with roughly 3600 bargaining units.

Continuation of the existing framework mightfinake extensive 
decentralization of personnel and related management responsibilities 
from the Civil Service Commission to agencies difficult. The potential 
expansion of the scope of bargaining which could result from such 
decentralization could severely strain the present fragmented unit 
structure.

In short, while retention of the present system is an option 
for a while longer, it might foreclose much decentralization of 
further responsibilities to agencies. Alternatives for unit structure 
and mechanisms for dealing are dealt with below.

Option 2. Establish central Executive Branch management leadership, 
with (a) creation of a central labor, relations office 
to provide general management leadership, and (b) p^sible 
changes in pay setting machinery.

A major problem of the present labor-management relations system 
in the Federal government is a confusion of functions, with a consequent 
lack of forceful management leadership in personnel and labor relations 
activities. For example, the present Civil Service Commission Chairman 
must serve both as Chairman of the Federal Labor Relations Council and 
as Chairman of the Commission. In his latter role, other conflicts also 
exist: responsibilities for management leadership and for protection of 
employee rights. Other principal actors in the present system have 
similarly conflicting roles, making it difficult to locate central 
management-oriented leadership in labor relations.

Depending on other organizational changes in the general Federal 
personnel and labor relations system, consideration could be given to 
creating a management office of labor-management relations in a central 
Federal Personnel Agency. For economic issues, such an office would 
necessarily relate to the Budget organization in the Executive Office of 
the President. For other matters, it could well provide management 
guidance and leadership while continuing general decentralization of 
labor-management responsibilities to operating agencies.

One possible change in organization would be a two-level 
system of bargaining which would preserve much of the present 
system. -For example, government-wide bargaining, with multi- 
union groups representing the employees, could take place on 
rates of pay and/or other major economic issues an^/or the most 
broadly applicable personnel rules and related issues. A more 
modest step would be to formalize consultation at such a level
_ perhaps with further modifications of the consultation
process of white collar pay setting. In either case— bargaining 
or enlarged consultation at the central leyelr-most issues 
over working conditions and other local issues could jremain 
subject to bargaining -by agencies in configurations more of 
less unchanged from the present.

Whatever the direction of the inqjortant details, the point 
here is that some central leadership for effective management de
serves consideration if collective bargaining forms are to be 
continued In the Federal government, v^ile recognizing probable
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merits of decentralization of general operations to agencies.
Cr.eatlon of an office of labor-mana^ement relations with clear

I and uninixed^ responsibilities for effective management in a central 
personnel agency is an option^o:^ that pui^ose.

Ontion 3» Within agenctee, elevate responaibllities for labor relations
and related personnel functiona to more Integral (and influential) 
levels of management organization.

Federal agencies have moved.far toward bilateralism under the frame- 
vorks of Executive Orders on employee-employer relations. An informed 
and skilled professional community now provides considerable management 
leadership in collective bargaining in the various agencies. However, 
the tendency persists to treat labor-management relations as just another 
add-on to personnel staff functions rather than as an activity which, with 
related personnel activities, is increasingly central to effective agency 
r x A n a g c m e n t .

In the same sense that personnel management came to be 
rccognized as a central management function following President 
Roosevelt’s 1938 Executive Orders, improved management effective
ness could result today from action to elevate management 
rcEponslbilities for collective bargaining to higher 
levels of agency management organization*

Again, technical unit aspects of these issues are treatedb«“IOW«
II. Mechanisms for Dealings

A. Basic Program Concepts.

Since 1962, when the essential philosophies and approaches 
of the Federal labor-management program in the Executive Branch 
were formulated in Executive Order 10988, a policy of decen
tralized dealings has been basic to the program. Thus, while 
that Order established a labcbr policy on a government-wide basis, 
ultimate agency independence and respojjsibility for implementation 
of the program were also emphasized. Although Executive Order 
11491 created central machinery which made significant improve
ments with regard to the administration of the labor relations 
program, the primary emphasis on agency responsibility for |
implementing collective dealings with exclusive representatives 
remained unchanged.

The scope of bargaining under Section 11 of the Order, for 
the most part, is affected by the level of exclusive recognition, 
with agency-wide bargaining primarily reserved for parties dealing 
within the framework of national exclusive recognition. While the 
present Order provides for limited consultation on a national 
basis between agency and union representatives in the case of 
unions which lack exclusive recognition at that level, such dis
cussions are less than true collective bargaining. Such "national 
consultation rights" discussions, authorized by Section 9 of the 
Order, do not require the parties to arrive at a mutual agreement 
on the matters, at issue, nor is reaching such an accord con
templated as part of the process. Furthermore, many important 
issues of concern to employees are discussed by high-level rep
resentatives of Federal agency management and Federal employees—  
pay, benefits and centrally administered personnel policies, for 
example-r-but in most cases the relevant dealings and agreements 
reached are outside of the scope and coverage of topics authorized 
by the Order and are, in a technical sense, not a formal part of 
the Federal labor relations program.

Finally, while effectuation of the Federal labor relations 
policy is predominantly a. local and consequently a fragmented 
affair (there are now approximately 3,600 exclusive units functioning 
under the program, over 2,000 of them in the Department of Defense 
alone), the Order places substantial oversight authority and 
certain regulatory power with respect to activity-level bargaining 
in the hands of higher headquarters agency management. Thus even 
if higher level management within an agency is not directly involved
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in local negotiations, It Is in a position to influence activity 
positions on significant issues (if it does not actually dictate 
the substantive terms), and, to that extent, to exercise *i measure 
of central control pver the quality of negotiaticns within the 
agency. This authority to determine the outcome of many 
important labor relations issues is but one facet of the 
overall tendency in the Federal service %o control personnel 
matters centrally, and it has not gone unnoticed either by 
students of the program or by the affected parties. Indeed, 
union spokesmen have complained that the current labor relations 
program authorizes nothing more than "sham" bargaining, while 
defenders of the Order observe that such controls over the 
mechanisms for dealing are necessary to protect the "public 
interest," the established polestar of the program; i.e., 
management's operating responsibilities.

Several alternative channels for formalized dealings 
between the parties to a collective bargaining relationship are 
discussed below. These options are not mutually exclusive, nor 
do they exhaust the list of possible forums which could be used 
to implement a labor rdations program. Rather, this discussion 
focuses on the four most common mechanisms.

B. Options and Discussion

The following alternative mechanisms e.re considered
here:

1« -B.arRaining, unit neRotlattns.

2. Master agreements (government-wide or 
agency-wide) with local supplements.

3. Multi-tiered, multi-unit, coalition bargaining.

4. Unit structures in agencies plus other 
mechanisms at the central level (i.e.. FPRAC.
Pay Agent. President. Congress, etc.).

Option 1. Bargaining unit negotiations.

Unit structures at varied organizational levels, with representation 
by a majority or exclusive union, have been the dominant mechanisms for 
collective bargaining in the private sector and in government. This is 
a well-established feature of the present Federal program. Although the 
Bonneville Power Administration and T.V.A., among others, have 
successfully employed forms of blue-collar aYid white-collar coallttofi 
bargaining, the varied unit structures have shown themselves to be well- 
suited to the complexities of the Federal Government as a whole.

The most fundamental labor relations mechanism, particularly in a 
system predicated on the concept of exclusive recognition, is the conduct 
of negotiations within a specific bargaining unit, on Issues rdated to 
the Interests of the employees and management In that unit, and resulting 
In a contract applicable only to the covered unit work force. Principal 
unit alternatives are discussed in the next section of this paper.
But related mechanisms for dealing are noted here first.

Currently, the'dominant agency practice In the Federal program 
is to conduct negotiations at the installation or field level, although 
some national and other levels of negotiations occur, and there is some 
tendency toward movement to higher levels.

Negotiations specifically tied to local bargaining units offer the 
prospect of high visibility and acceptance to the parties and employees 
alike.' Since such discussions are usually conducted by persons familiar 
with the conditions existing within the unit and the constraints upon 
the employer, substantive bargaining terms may be tailored to the 
specific prevailing circximstances. Similarly, In matters of contract 
administration, bargaining unit negotiations ideally leave an 
"institutional memory" of bargaining discussions which can facilitate 
the resolution of Issues related to the interpretation and application 
of the contract's terms.
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On the other hand, however, If the concept is applied uniformly to 
all situations, the process of bargaining unit negotiatins translates 
into a limited scope of bargaining at the lower levels of an agency'® 
hierarchy. Furthermore, except perhaps for negotiations on a 
exclusive basis, when collective bargaining is confined to the certit 
unit, experience suggests that the local labor union may suffer a 
negotiation disadvantage in terms of bargaining power and expertise 
available to the employer. (There are other cases, however, which 
indicate that such disparities may be more apparent than real, 
that it is the local management which often capitulates during the 
bargaining process in the expectation, or hope, that higher agency 
headquarters will save them ^ o m  themselves in the review process.) 
Simiiariy, the employer may not have the expertise to use the agree
ment as a problem-resolution mechanism pn^ of the; 'principles oJ 
collective bargaining. Expertise frequently brings with it novel 
methods to achieve solutions to difficult problems.

In summary, under dominant concepts arid by experience, bargaining 
unit negotiations, comprise the keystone to labor-management dealings. 
Whatever the debfts and credits of such a forum, it would be difficult 
to construct a labor relations system for the Federal Government as a 
whole which did not provide for meaningful dealings at varied unit levels 
between the parties most affected by the discussions; i.e., the 
employer of the unit work force and the appropriate exclusive repre
sentative.

Option 2. Master agreements (government or agency-wide) with local 
supplements.

Should the scope of bargaining be substantially increased or expanded, 
general experience in the private sector and tendencies in the Federal 
Government indicate that the parties would seek to restructure, broaden, 
or consolidate their units to meet enlarged objectives. This 
tendency is already present in some Federal agencies. In these 
cases, master agreements at agency levels may be employed to deal with 
matters within the authority of central agency levels.

This is a common mechanism in such major industries as steel, rubber 
and automobile manufacturing; i.e., the negotiation of master agreements 
concerning major items at the "corporate" level, with local, supplemental 
agifeements specifically addressing local issues. Such a mechanism 
assumes a single labor organization which represents agency employees, 
under an appropriate recognition, at both the local and national levels, 
or, at the very least, the existence of several unions willing and able 
to coordinate their efforts. (See Optin 3 infra)

The advantages of such a system are several and varied. In the 
first place, it seems clear that national negotiations (either agency 
or Government-wide) provide the best opportunity to resolve matters which 
are national in scope, or to establish policies which require uniform 
application within the agency or across the Government. Secondly, it is 
also apparent that master contracts derived from national bargaining 
tend to be more cost-effective, since negotiation time and effort 
expended in the resolution of particular issues need only to be spent 
once. Furthermore, master negotiations tend, in the long run, to

and to develop bargaining expertise
Z  more I n f i l l  I preparation, resulting
a L u m l L  the ? '"^saining on the issues concerned. Moreover, 
master f e r e L r f ”" ’̂®'l“l-red national recognitin, '
bargaining power^tha^ "ore likely to be the product of more equalized

tend to minimize or dl8regard^local^problfm'^^^’̂ A°l‘*v, alone,
Which reduces provision for the consideration t ^ relations system 
questions in independent local negotift^nnc local
and relevance among local employees Thus credibility
aeveiop, provision for local :̂ :̂r

It must be recognized, however, that local 
discontent with a master contract may attempt to util^ 
agreements to subvert the master accord and to I supplemental
impact of clauses in the master contract with
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Option 3. Multl-tlered. multi-unit, coalition bargaining.

For the most part, the above options focus on dealings between 
agency management and single and separate labor organizations. This 
alternative addresses negotiaticns in terms of combinations of unions 
and units for the purposes of bargaining with their employer. Three 
distinct possibilities are reviewed in this Section —  multi-tiered 
bargaining, multi-unit negotiations and coalitfcn bargalning-

Multi-tiered bargaining. that is, labor negotiations which take 
place at different levels of agency management depending on the level 
and amount of discretion over the subject matter involved, was con
sidered in the preceding option. The advantage of multi-tiered bargain
ing is that it connects the scope of negotiations to the source of 
management authority over the subject matter, while, at the same time, 
preserving local interests in local matters. Its major disadvantage 
is that negotiations are no longer comprehensive but rather become a 
chain of interrelated dealings as the agency and the unions establish 
formal contacts along the lines set forth in the agency's organization 
chart.

Multi-unit bargaining is another approach used. In this situation, 
a single union which has obtained recognition at several activities or 
in several unit groupings at the same activity, consolidates its bargainir 
efforts. This is usually through the auspices of the national labor 
organization which influences its locals to adopt a uniform approach to 
bargaining and to make coordinated demands on the employer so as to 
establish uniform agreements. Similarly, there may be instances where 
two or more unions acting independentlyy. consolidate locals .of their 
organization within a particular agency, for the purposes of bargaining 
with their employer. In many cases, the process of such consolidation 
may create competition between unions, and, to that extent, frustrate 
bargaining efforts and drain union treasuries and resources.

The present program permits multi-unit bargaining on a voluntary 
basis. By engaging in multi-unit bargaining, organizations may avoid 
whipsaw effects and add to each local bargainer some of the strength 
inherent in presenting a unified front. Thus, an employer-agency is 
usually faced with uniform union demands for similar units, firm posi
tions jointly taken on key issues, and on some occasions, union head
quarter-controlled spokesmen. Agency management, on the other hand, 
may tend to favor such multi-unit discussions because of the opportunity 
to economize on negotiation effort, and because the uniform personnel 
policies and practices which may result are easier to administer than 
a multiplicity of policies and practices.

'6 at it i o n' ‘-‘b’a^r g'a i li'i n g ‘i n  d ’-c'd'o r d i n a t e d '  iarr gaining 
are other levels at which dealings may occur._ ifissentiaiiy, coaiicion 
bargaining rej^rs only to situations where two or more unions bargain 
iointiy for a c o m m o n a g r e e m e n t  covering all the employee^ 
represented by_the unions. The unions' bargaining committee consists 
of a mix of interested unions which neigotiat^ with the employer.
This is like the situation in TVA. Coordinated bargaining is the 
situation where two or more unions representing separate bargaining 
units negotiate concurrently through mixed teams for individual unit 
contracts containing common terms. In such situations, it is possible 
for a central policy committee of the cooperating unions to direct 
separate negotiating teams to seek contracts with common terms.

At the present time in the Federal service, union coalitions 
mandated by statute are involved in the pay systems for both blue 
collar and white collar employees, and indeed, the Postal Service’s 
basic national agreement is the product of coalition bargaining by 
the major unions. The fairly well-defined craft lines between such 
unions tend to avert inter-union rivalries in the negotiating process.

As in the case of the Postal Service, which had a long history of 
extensive employee organization, future readiness of the Federal service 
for bargaining in such *i broad coalition framework will largely depend 
upon the extent of union growth and recognition, and the willingness to alter 
existing relationships.. Coalition bargaining^could possess several advantages 
for ’the Federal service with resp^^ct to the implementation of full collective 
bargaining:

50-952 0 79 89
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(1) It permits direct, face-to-face access to top 
Executive Branch management and to the considerable 
scope of personnel concerns which they control at that 
highest level.

(2) It eliminates whipsawing by management or by unions 
which represent various units of agency employees.

(3) It may tend to professionalize negotiations by 
creating a cadre of negotiation experts on both 
sides of the bargaining table.

(4) It provides Government-wide or multi-agency 
consistency and uniformity in the negotiated 
terms and conditions of employment, and in 
their administration.

(5) It permits economizing of bargaining effort by 
allowing the settlement of national personnel 
and other policies in a common and single round 
of negotiations.

(6) It enlarges predictability in budgeting and 
manpower planning as they relate to negotiated 
provisions.

It must be recognized that organized labor is not the only sclent in 
ihc Federal work force with an interest in what might be negotiated in 
r.ovcrnment-wide bargaining. Veterans groups, professional associations, 
women, and minority organizations share vital Interests in provisions 
of agreements which affect their members. Thus, without some protection 
of these important interests, substantial groupings of affected 
employees would remain "unrepresented*' during coalition bargaining, 
and thus might not accept the terms and conditions of national 
agreements that might affect them. Also, there is always the 
possibility that the presence of different unions in coalition 
bargaining may lead to competition and to internal disagreements 
over bargaining positions so as to threaten or disrupt bargaining 
processes. Ideally, however, the broadly composed bargaining 
committee tends to impel Its various components to Iron out their 
differences in order to present a common position.

Option 4» Unit structures in agencies plus other central mechanisms 
and dealings at the national level.

Labor-management relationships in the Federal Government take 
several forms: collective bargaining over mostly non-economic issue's 
in units at agency levels, consultation at agency levels and in central 
management agencies of the Executive Branch, varied political interactions 
with both the Executive Branch and Congress, and court actions.

While these optioiis papers focus on agency-level relationships and 
possible consultation and/or bargaining at central management levels of 
the Executive Branch, those matters should not be dealt with in a 
vacuum. Federal employees have political and legal rights aside from 
collective bargaining, and many of those are constitutionally protected 
or otherwise valued so as to preclude consideration of changes. Yet, 
they often impact on bilateral labor-management relations. Some restrictions 
on certain statutorily or administratively created rights of employees 
may require and be subject to modification, however. For example, multiple 
appeals routes now available to^employees conflict with concepts of 
bilateral grievance handling. ^

Two-tiered bargaining, with negotiations in agencies on 
^ d  bargaining or more formalized consultations at central Executiv^
Branch levels on others, is discussed at other points in thi^
Present forms of bilateral dealings have moved the Federal
little in these directions already, as in etrxrtured c o n s u l t a t f ^
pay-setting, the Federal Advleory Council on Occupational
Health, and ad hoc consultation on government-wide personn .̂1and benefits. - Personnel policies



1385

TII. Unit Stinictiire

Like other substantive issues related to collective bargain
ing, unit structure is directly influenced by the scope of bar
gaining (discussed in Part 3 of this LMR Task Force Option Paper).
To the extent the scope of bargaining is limited to matters of local 
concern to the parties— e.g., grievance resolution, overtime assign
ments, tours of duty— units mky be established on a plant, installa
tion, craft, functional or other basis to deal with work-site con
cerns. To the extent the scope of bargaining extends also to sys- 
tem-wide matters— e.g., pay and economic fringe benefits, or Govern
ment-wide personne,l policies--units at that higher level would be 
appropriate to deal with them. This is not to suggest that the 
configuration of bargaining units must be an either-or proposition; 
narrow units may be established to deal with local concerns while 
system-wide and higher-level matters are handled in national and 
agency-wide units (discussed in Section II above), which include the former.

The question of unit structure is tied in as well with the 
procedural issue of recognition (discussed in Part 1 of this 
paper) and with the substantive issue of centralization versus 
decentralizatio,n of roles and authorities for personnel management 
(discussed in Option Papers developed by other Task Forces— notably.
Task Force 8). It is clear that ideally the unit structure 
for bargaining should match the personnel system's structure 
for determining policies and practices affecting employees' pay, 
benefits, and working ’fconditins.

A. Background— Other Experiences

Currently, there are approximately 3,600 bargaining units in 
the Federal service covering an average of 334 employees each 
and including 35 units which are agency-wide or national in 
scope. The bulk of the units have evolved in two stages under 
a relatively limited scope of bargaining: (l) From 
1962 through 1969, when recognition was granted on the sole 
basis that the employees in a unit shared a community of interest;
(2) Since 1970 recognition has been granted on the additional 
basis that the unit would promote effective union/management 
dealings and efficient agency operations— as well ag community 
of interest among the employees. Throughout these stages, 
moreover, Federal management has been required to re
main neutral in organizing campaigns and representation elections—  
facilitating the growth in bargaining-unit coverage (now 587o 
of the work force).

The proliferation or fragmentation of bargaining units 
is viewed as a major problem-area by agencies, unions, and 
others, but no one has claimed that there is an ideal solution 
to it. On the one hand, it is argued that broader units are 
more cost-effective to administer and reach a higher level of 
bargaining authority and effectiveness; but it is asserted that 
narrower units ensure individual employees greater participa
tion and more immediate impact on their union's positions 
at the bargaining table. In 1975, the ground-rules of the 
program were changed to facilitate the consolidation of 
existing, smaller units into combined, bigger units— while 
continuing the option of smaller unit structures.

In private-sector labor relations and in many state and local 
programs, community of interest among employees is the sole 
criterion for determining the appropriate bargaining unit— although 
some jurisdictions use such criteria as effectiveness of dealings 
and/or efficiency of operations as well. The Foreign Service labor 
relations program (State, USIA, and AID), which operates under 
different ground rules from the Federal service generally, and some 
states have limited the number of units in their labor relations syster.s. 
For example, laws in Hawaii and Wisconsin spell out broad units based 
on functional or occupational cateogories while New York has established 
a few broad units through its Public Employment Relations Board.
Under its 1967 Public Service Staff Relations Act, Canada has 
simplified its classification system and, based on that, has 
established 72 basic units dong occupational lines (which -nonetheless 
have been criticized by some practitioners as ^-ttll: L w - Iiag^gnted).
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The value of these experiences in assessing the situation 
in the Federal service is limited by a number of factors.
Their mandate for broad bargaining units may have been made 
easier "where no established pattern of bargaining existed and, 
thus, there were no previously existing units to be modified, 
combined or eliminated. Also, their organization for management 
and generally broader scope of bargaining may have made smaller 
units unfeasible. In contrast with the unit fragmentation that 
has grown up in the Federal service and in some states, however, 
these experiences do point up the diversity of approaches to 
be considered in assessing the situation.

B. Options and Discussion

Options for bargaining-unit structure in the Federal 
service must be related to the scope of bargaining, as noted. 
Also, the organization of the employer for effective management 
is a central aspect of this'matter, as is the extent of employee 
interest. Nonetheless, it is possible to identify these basic 
options:

1. Retain the present system.
2, Apply unit criteria and bargaining experience to 

merge existing units into a smaller n u m b ^ .

Establish units in the program charter (Executive, 
order/statute).

Option 1. Retain present system

The present system of case-by-case unit determination is 
understood throughout the labor-relations community and is reasonably 
well-accepted by both unions and management. Established bargaining 
relationships would not be disrupted or threatened. The equal application 
of the effective-dealings and efficient-operations criteria with 
community of interest in unit determinations and the policy favoring 
consolidation of smaller into broader units may retard the frag- 
mentation of bargaining units. XAltKough tTiere Ira'S tyeen: relatively 
ixttie use ot tHis'mechanism ’to date),

The present system, conversely, could perpetuate unit proliferation 
and limit the scope of bargaining in narrower units. It would not al
leviate the problem of administering diffuse and fragmented bargaining 
situations. Nor would it, absent aggressive use of the merger pbsslbllitles, 
elevate the unit structure to higher levels of personnel•authority and 
general management decisioh-making* »

Option 2. Apply unit criteria and bargaining experience to merge existing 
units into a smallex number>

This approach would not disrupt established bargaining relationships, 
but would seek to rationalize unit structure on an ad hoc basis over time. 
Incrementally, it could have the long-term effect of substantially reducing 
fragmentation and enhancing more efficient and effective bargaining. It 
is a way of reducing fragmentation, though not overnight, while posing 
no immediate threat to existing relationships.

There is, of course, no guarantee that unit proliferation will be 
eliminated— and in the short-term, this problem would certainly not be 
rectified for all situations. While their status would not be dis
rupted immediately or altogether, unions which have'gainedstheir standing 

of smaller units would perceive the threat to 
them of moving toward broader units. And since broader units would 
tleyate bargaining to higher levels on a wider range of personnel 
policies, some agencies might see this approach as a means 
gradually opening up negotiations in areas they traditlon«i? 
considered the exclusive province of higher-level manaB,.m ^
Larger units might also preclude employees from mminYtT'-^* 
changing representation by virtue of size and a 36% gV 
of interest for decertification. °Wlng
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Option 3. Establish units In the program charter.

Under this option, bargaining units would be predetermined in the 
operative charter of the program vwhether It is Executive order, law, or 
Presidential Reorganization Plan)--along‘broader lines and facilitating 
negotiation on national Issues. Units could be defined on the basis 
of occupational or functional groupings— e.g., clerical, adminietratlve, 
technical, operational, professlonal--on a nationwide scale or in each 
of the 10 federal Regions.

Spelling out the unit structure in the program charter is certain 
to assure implementation of a policy to avoid fragmentation— as opposed 
to ad hoc determination, which may result in an irrational pattern of 
units and in unevenly negotiated policies between similar groups of 
employees. Further, it would have a positive impact on sound, 
constructive and more comprehensive bargaining— consistent with the 
organization for management and personnel policy-making. Such 
predetermined units would be highly predictable and stable.

There would be a.i immediate, disruptive effect on established bar
gaining relationships, however, and some employee interests may go un
represented as the employees are subsumed under the broader units. Also, 
spelling out units in the program charter would sacrifice the counter
vailing advantages from having units determined by a central, adminis
trative authority— e.g., flexibility and adaptability to changing cir
cumstances such as agency or Government-wide reorganizations, and timely 
application of labor-relatlons expertise to a specific bargaining-unit 
situation. Furthermore, it would prevent the extension of organization 
into smaller, workable units where employees choose representation— units 
which, by a building block process, may later be joined with others in 
broader, optimum unit structures.

C. Related issues
1. Impacts of Reorganization

Tied in with the issue of bargaining unit structure is the related 
consideration of treatment of previously existing units in reorganization.

As noted in the discussion above, the basic approach and ground- 
rules governing unit determination under the program may answer for 
both purposes— previously existing units and changes resulting from re
organization.

Established bargaining units may be carried over, or ’̂ grandfathered", 
under any of the options above~although it would be most difficult 
under Option 3. Option 1 would continue previously existing 
units as they are, while Option 2 envisions gradual phasing out 
of narrow units through consolidation and broader-unit determina
tion. Clearly, some transition would have to be provided under 
Option 3, and to a lesser extent under Option 2, in order to 
avoid the dislocation and the disruption of established bargain
ing relationships that would result from the sudden elimination of 
previously existing units.

Reorganization presents distinct labor-relatlons problems as 
it affects employees in established bargaining units. In view of 
the wide variety of representation questions that can emerge from 
the diverse factual configurations of agency reorganization situations, 
a contextual approach to such problems has been adopted under the 
current program. The case-by-case approach has been deemed better 
to facilitate the resolution of such problems than would a blanket 
policy for dealing with them on a uniform basis. This approach 
would be available under Options 1 and 2, hut may not be feasible 
under Option 3.

Basic changes in unit determination and reorganization situations 
can give rise to a number of appropriate unit, recognition, and 
agreement status questions. It would appear that existing recogni
tions, agreements, and dues-withhoulding arrangements should be 
honored to the maximum extent possible, consistent with the rights of
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the parties Involved, pending final resolution of Issues raised by 
changes in unit determination policy and by agency reorganizations 
and resulting operating needs,

2. Exclusion of Supervisors

Another most fundamental issue with respect to bargaining 
units is the Inclusion or exclusion of supervisors from collective 
bargaining and/or from the units in which non-supervisory employees 
are represented.

The practice of the private sector generally and of the present 
Federal Executive Order is exclusion of supervisors. This is based 
on the conflict between the role of supervisors as the first line 
of management in an organization and their potential activity on 
the opposite side of the bargaining table if they were unionized.
Where supervisors have management responsibilities and authority in 
fact, unions seldom dispute their exclusion from bargaining. However, 
in state and local governments, supervisors and middle-managers 
in some public services tend to assert demands for inclusion In 
bargaining. This is most often found in police and fire services, 
but it also occurs in some areas of education, health services, and 
social services generally. In a few governnients, supervisory Inclusion 
in bargaining is general. Because of these developments, the issue is 
often raised of supervisory exclusion from bargaining in the Federal 
service. In a more technical form, this issue generally translates 
into definitions of supervisors and their functions.

Again, the general rule Is the one which is now practiced in the 
Federal service: exclusion of supervisors.

IV. Union Security

The framework for collective bargaining should provide minimum 
conditions to facilitate effective and representative unions, which 
are as essential to successful labor-management relations as is 
effective and responsible management. As noted in Part One above, 
the standards of conduct and unfair labor practice provisions may help 
in achieving that goal. In addition, some other practices under the 
Order provide stability to the la^£-management relationship: ex
clusive recognition, payroll dues deduction or "check-off", services 
and facilities provided to unions, and official time for bargaining 
and representation. These-forms of support are relatively common 
and are therefore touched on only briefly at the end of this discussion.

Other forms of union security that are negotiable in the private 
sector involve more controversy. These include the union or agency 
shop (in the 30 non "right-to-work" States) and, in some Industrie^ 
the hiring hall. The closed shop is generally unlawful. ...... ....

A union shop requires employees to join the wniou: 
within a specified time as a condition of continued employment.
It may be functionally equivalent to the agency shop, because 
court decisions under the NLRA have held that the union shop requirement 
boils down to a requirement that non-members tender dues and initiation 
fees to the union.

While both the E.O. and the Postal Reorganization Act prohibit 
the agency shop, several states now mandate or authorize agency 
shop for the public sector. Among these are Massachusetts, Hawaii, New York, 
Alaska, Rhode. Islalid, Oregon, Vermont and, in public education,
California. The agency shop is negotiable in the DistrictTof 
Columbia, but unit employees may elect not to pay the "representation 
fee" by waiving the right to representation by the union in "grlevanccb 
and appeals. Employees who waive these rights, however, are not ex"cluded 
from overall benefits which are gained at the bargaining table.
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The problem that currently gives rise to discussion of possibly authorizing 
some form of agency shop in the Federal service is this: Under collective 
bargaining as it is commonly practiced in both private and governmental 
sectors in the U.S., one union generally wins exclusive representation 
rights for employees in a particular bargaining unit. With that 
status comes an obligation to represent all employees in the unit, 
whether or not they are union members. That responsibility can be carried 
out effectively only by a union that has the stability of organization 
and financial resources to perform functions that are sometimes expensive 
and long-term, such as grievance handling and negotiations. The question 
is often presented as an issue of "free riders" versus the right of 
individuals to choose which organizations they will associate with and 
support, and the'need to retain a system of public emplpyment baaed on 
merit.

The constitutionality of an agency shop requirement in the public 
sector was recently upheld by the U.S. Supreme Court in Abood v. Detroit 
Board of Education. The Court held that there is no First Amendment 
bar to such agreements if an employee is not compelled to make .certain 
payments (e.g.', for. ideological a,ctivities unrelated Jl.o collective bargaining). 
In the Federal government, it appears that authorization of an agency shop 
would require legislation.

A.. Options with respect to the agency shop:

Continue the present prohibition of the agency shop.
2m Mandate the agency shop.
3. Authorize negotiation of the agency shop.
4. Authorize variations of the agency shop.

Option 1. Continue the present prohibition on the agency shop.

Prohibition of the agency shop in government is generally 
based on the view that public employees should not be required 
to support union representation functions because (l) individuals 
may object to unions in government or to personal membership in 
a union and should have their views protected as rights, and
(2) no compulsory payment to a union —  indeed no condition except 
merit— should be required for Federal employment. These views are 
similar to other "open shop" positions, including objections 
to extension of agency shop provisions for Federal employees in 
"right-to-work" states and opposition generally to any union 
representation.

Option 2. Mandate the agency shop.

A mandated agency shop would require all employees in a unit 
to pay a representation fee unless they paid union dues as union 
members, once a union, won exclusive representation rights. This 
would provide a strong financial base for the exclusive union.

It may be that if the agency shop were mandated or made 
negotiable, employees who presently fail to participate in 
elections would be motivated to vote. A special problem would 
be whether special arrangements like those mentioned in Option 
4 below should be considered for employees already covered by 
exclusive representatin, should either mandated or negotiable 
agency shop be authorized. One consideration is that decertification 
procedures, already available to employees, could be utilized by 
employees who object to union representation. Another possibility 
is to provide a vote similar to the union shop deauthorization 
procedure under the NLRA.
Option 3. Authorize negotiation of the agency shop.

Provision could be made, to authorize negotiation of the 
agency shop. If negotiable, but not required, management and 
unions could bargain trade-offs for it. In a system with severely 
limited subjects of negotiation, this could enrich exchanges at 
the bargaining table.
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With regard to the mandated or negotiable agency shop under Option
2 and 3, another approach might be to limit the authorization to 
recognitions at the agency-vide or primary national subdivision 
level -- where the recognitions were gained as a result of an 
election on or after the date agency shop was made available.
This could provide a strong incentive to unions for consolidation 
of existing units to higher levels of dealing.
Option 4. Authorize variations of the agency shop.

Variations of the agency shop could be considered to meet 
objections to it. These include the following:

a. Permit waiver of some representation rights such as 
carrying matters to arbitration— or generally, as in 
the District of Columbia.

b. Authorize payment to an alternative, charitable fund 
by employees with religious or conscientious 
objections, as in the health-case amendments to the NLRA.

c. Require an election separate from the representation 
election to authorize the union to negotiate an agency 
shop (generally, or in those units with existing exclusive 
representation).

d. Condition the union’s authority to negotiate the agency 
shop upon the union's demonstration that it makes 
effective provision for a dissenting member to receive 
a rebate of that portion of the union dues and fees not 
used for representational purposes.

B, Payroll dues deduction (Checkoff)

Executive Order 11491 permits negotiation of payroll 
dues deduction by unions with exclusive representation 
rights. The charge for performing this service is also 
negotiable. The Postal Reorganization Act mandates no-cost 
dues checkoff for unions with exclusive representation and 
for supervisory and managerial organizations which have • 
consultation rights.

To facilitate some stability of union membership, it 
is common under the.Executive Order £p negotiate a period 
during which employees who authorize payroll dues deduction 
must continue to pay union dues. This limitation on 
revocation of checkoff authorization is subject to the 
proviso that an employee must have an opportunity to opt 
out at no less than six month Intervals. Unions generally 
favor lengthening this period to provide greater stability 
of income.

C. Other considerations

A countervailing policy consideration in assessing the 
need or economic justification for agency shop or related

security is the provision of official 
time and services to unions.

such Federal agreements now provide
^representatives employeeunder 2650 official time for stewards
under 2218 aLeem^n^^’ official time for arbitration
-nder 1742 the union
w r  1677 agreeLnf  ̂ services for the
b e n e m  for^In official time for
than in basic"™^'^^^ agreed to in a agreements, this
in .ost

 ̂ Ŝency
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Authorization of agency shop or related arrangements 
which would make the union more self-sufficient could pro
vide an argument for shifting some or most of these financial 
burdens from the taxpayers to the employees whose interests
the union is representing in these activities. Conversely, 
it has been argued that the current provision of such economic 
benefits to unions and their employee representatives offsets 
any demonstrated need for agency shop or related forms of 
union security. This, squarely, Is a subject for policy 
determination.

PART 3 

SCOPE OF BARGAINING

The issue here is, "What should be the scope of bargaining in Federal 
government labor-management relations?"

This is the most basic matter in collective bargaining— the one around 
which the organizational issues in the previous two sections turn.

To deal with this issue, this part of this paper is organized in three 
interrelated sections:

I. General Scope of Bargaining Problems and Options:
What changes may be considered in laws, executive branch, 
central management and agency regulations, and provisions 
of Executive Order 11491?

II. Management Rights: What management rights should be
prescribed and/or made negotiable in the basic framework 
(Executive Order/Reorganization/Statute) for Federal sector 
collective bargaining?

III. Productivity and Labor-Management Relations:
What approaches may be taken to bilateral efforts 
to improve productivity and quality of working life?

I. General Scope of Bargaining Problems and Options

The big problem with respect to scope of bargaining in the Federal 
government is the separation of decisions on economic issues and centrally- 
determined personnel policies from agency-level bargaining over a severely 
limited range of other issues. The result of this situation is extensive 
preoccupation with organization management, with no choices of economic 
trade-offs, in operating-level negotiations.

The scope of bargaining in the private sector and in many public sector 
jurisdictions extends to such economic items as pay and benefits and embraces 
virtually all other items which affect employee working conditions. The 
relatively broad scope found in th^se jurisdictions has caused Federal sector 
labor organizations and other interested groups, Including a committee of the 
Labor Relations Law Section of the American Bar Association, to advocate a 
wider scope for the Federal sector. Such advocates assert that many subjects 
of vital concern to employees and amenable to the negotiating process are barred 
from the bargaining table. Their’ argtiments are reflected in the preamble to the 
current labor-management relations program under E.O. 11491 —  participation 
of employees in the formul-ation of personnel policies and practices which affect 
the conditions of their employment facilitates the efficient administration of 
the Government and the well-being of employees. In short, unions and some other 
groups urge increased participation through an expanded scope of bargaining.
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Federal managers, concerned with carrying out their agency missions 
effectively, efficiently, and economically, tend to resist union efforts 
to extend negotiations to new subjects.

Understanding of the current scope of bargaining is essential to 
deciding on options related to these conflicting views. With respect 
to E.O. 11491, that may be dealt with in terms of exclusions. These 
may be grouped under three headings:

(l) Laws, including pay and major benefits.

regSation?^^^^ central management and agency
(3) / Provisions of E.O. 11491.

These exclusions are briefly summarized here before options are spelled out.

A-— P^es_ent exclusions from the scope of bargaining.
JU. W s .

Title 5 of the U.S. Code contains provisions on the merit system, 
including the mechanisms for pay setting and benefits determination. It 
covers such matters as recruitment, appointment, training, and promotion of 
employees. Also included are the classification and grading of positions and 
over 20 appeal procedures designed to protect employee rights.

The mechanisms for!pay 'setting and benefits determination range from the 
statutory enumeration of holiday and leave entitlement, with no express pro
vision for labor organizationparticipation, to the pay setting mechanisms 
which do provide for such participation. ' This participation in the area of 
white collar employee pay setting takes the form of the Federal Employees Pay 
Council, composed of_fiye labor organization-representatives who advise the 
President's Agent IChai^ari of CSC, Director of 0MB, and Secretary of Labor) 
on various aspects of the pay setting process. In this connection, the 
President's Agent meet's with the Council and gives consideration to its views 
and recommendations and includes these views and recommendations in its report 
to the President. After also receiving An outside Advisory Committee’s report, 
the President considers these two reports and decides what pay adjustment will 
provide comparability with private interprise pay. He then has the option 
of either putting this pay adjustment into effect or sending an alternative 
.plan to Congress. If he opts for the latter course, his decision can be 
overruled by either House of Congress, in which case the President must 
implement the pay adjustment he has decided will provide comparability with 
private sector pay.

In blue collar employee pay setting, labor organizations participate 
through the Federal Prevailing Rate Advisory Committee, which is. composed of 
five labor organization representatives, five agency management representatives, 
and an impartial- chairperson. The Committee meets regularly and arrives by 
majority vote at recommendations concerning system-wide rules and methods 
governing the local determinations of comparability or "prevailing" wage rates, 
w th the Chairperson casting the deciding vote as necessary on such system-wide 
Changes. The Committee’s |^re.commendatioq^ are submitted to the CSC Commissioners, 
w o make a decision, taking iTito consideration the recommendations made.

In brief, matters covered by Title 5 of the U.S. Code are excluded 
n l r l n f f  ® matters constitute a comprehensive

structure which has been developed without labor organ-- 
administrat-i ^ Potion except through the legislative process. Certain basic

structure, such as t h o L  for pay setting, do 
izatlona. This c o n s u l t ^ M o r  consultative participation by.labor organ- 
bargaining in a technical sense^ * meaningful impact, but it £a not

—  ^^^nch Central Management ^nd Agency Regulations.

include®^ho8e°of tL^C?virServicrc°’'^^^®" operating agenciesM a n u ^  p ^ i s l  5® Con^isslon, including the Federal Personnel

affect working conditions.
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In the case of operating agency regulations, to be excluded Che 
regulations must be issued at agency headquarters or primary national 
subdivision levels and meet a "compelling-need” standard as determined 
according to criteria applied by the Federal Labor Relations Council (FLRC) 
on a case-by-case basis. For example, agency regulations which implement 
those established by appropriate authorities outside the Agency or which 
implement statutory delegations of authority to the agency are "off-the-table'‘ 
subjects.

3. Provisions of E«0« 11491.

Provisions of E.O. 11491 include Section 11(a), which defines the scope 
of bargaining, and Sections ll(b) and 12(b), which limit the scope by 
enumerating '*management rights". Section ll(a) defines the scope as 
extending to personnel policies and practices and matters affecting working 
conditions and as excluding matters covered by law, controlling regulations, 
and provisions of E.O. 11491. Sections ll(b) and 12(b) enumerate management 
rights in such areas as mission, budget, and the right to determine the 
methods, means, and personnel by which operations are to be conducted.
Matters not within the ll(a) definition of the scope of bargaining— nonpersonnel 
policies and practices— are excluded from the scope of mandated bargaining, 
although an agency may bargain with respect to them if it chooses.

Matters in Sections ll(b) and 12(b) are also excluded, but under Federal.
Labor Relations Council interpretations, an agency may bargain with respect 
to ll(b) matters. An agency is prohibited from bargaining with respect to 
management decisions on 12(b) matters--rights of management to take specified 
actions— but it may be required to bargain over the procedures to be used and 
the impact on employees of these decisions.

Matters covered by law, regulations, and the provisions of E. 0. 11491 
carve out by some estimates 50 percent or more of the items which are negotiable 
in the private sector. What remain are in large measure matters of Implementation 
and impact which must not run contrary to laws, regulations, and provisions of 
E. 0. 11491. These implementation and impact items are important, as evidenced >, 
by the growing number of them dealt with in agreements, but they are not "bread 
and butter" issues which occupy most of the attention of negotiators in other 
sectors. Yet, with the 1975 changes in E. 0. 11491, Interpretations by the 
FLRC, and growing experience of managers and unions in dealing with permissible 
subjects, the scope of bargaining in actual practice has steadily broadened.

The problem arising from the thrust of unions and resistance by managers 
is further complicated by the .fact that the lines between mandatory, permissible, 
and prohibited subjects are not entirely clear. Niunerous controversies over 
negotiability arise. The procedures to resolve these frequently result in long 
delays before the parties know their rights and duties. A widespread desire 
for greater clarity and expedition in setting the guidelines is the result. 
Suggested organizational and procedural changes for handling negotiability 
disputes have been discussed in Part 1 of this paper.

B. Options with respect to scope of bargaining.

Five options with respect to scope of bargaining are discussed here:

I. Cont;i,nue the current scope of..bargaining.

Maiatain th& currgnt agQpe of„ to,saining
expand consultation procedures in pay setting to include 
bgneflta determiuatlQn3~-totaI_CQmpensatton consul tat iô n.

Z*__Expand tihe scope of bargaining at the central level of the
national government to include pay and/or benefits determinations.

4. Eacpand the scope of bar^ining to permit tne negotiation of agree
ments wtiicl\'F6^^ matters" now within the authority of central 
-management agencies, e.^.. certain personnel regulations 
•issued by CSC. • ~

— g^and the, scope, of bargaining to permit the negotiation.
,9t aRreem^nt?..shich, coyer Tt\aX̂ tejiq,,iigr̂ ^ 9 C T ih e d J iY , certain, 
laws. lnt:ludln&_8^me._Q.entra3^agraQnnel system matters.



Option I . Continue the current scope of bargaining.

This (ftption is favored by most agency managers who believe 
Federal government is sufficiently different from prJ^^te emplov^® 
other public sector jurisdictions to justify a dlfrerent scope of ^ 
negotiations. Collective bargaining in government is p e r c e i v e d  to 
double-deck system on top of existing systems; what unions cannot ® 
through bargaining they may obtain in other (usually polit^al'

It is also argued that the full contours of the currently !̂̂ 5̂ °**ĝ (jnient8 
scope of bargaining are still being developed pursuant to the 1975 am 
to Executive Order 11491. Through FLRC decisions determining whether a 
"compelling need" exists for'excluding agency regulations an^throug 
ation in negotiations of "implementation" and "impact" items ̂ the prac ^  ̂
scope of bargaining has been expanded . These developments and the succe 
experience with them are likely to lead to further meaningful extensions or e 
bargaining scope in practice without a change in the definition itself.

In this regard, it should be emphasized that at^ sij^nificant decentralization 
of personnel authority from the central-management agencies to the line agencies 
would, by itself, result in a corresponding expansion of the scope of bargaining 
in practice even if there )were no change in the current labor-relations program. 
This contextual issue of decentralization is being addressed separately by other 
Task Forces— notably, Task Force 8—  and is implied in Option 5 and to a more 
limited extent in Option 4 in this section of this’paper.

Arguments against continuing the present Executive Order unchanged 
are found in the options discussed below.

Option 2. Maintain the current scope of bargainin5g but modify and 
expand the CONSULTATION procedures in bay setting 
to include benefits determinations —  total 
compensation consultation.

As noted above, unions presently have different consultative roles in 
white collar and blue collar pay setting. With respect to benefits, they 
also have inputs to more limited extents on Federal Retirement System and 
life and health insurance benefit proposals, l̂ ut meaningful union inputs 
in these economic benefit areas take place largely with Congress. Major 
changes in legislation would be required to combine Executive Branch 
consultation on benefits with those on pay under the white collar and blue 
collar systems, and technical aspects of such a change would require a lead 
time to 1979/80.

But such a change is one option to be considered. It ’would permit 
meaningful TOTAL COMPENSATION-CONSULTATION and decisions at the central 
level of the Executive Branch.

This sort of expanded consultation at the top of the goverrmenr^ would 
fall short of full collective bargaining. But it wouli^ provide bilateral 
experience to unions and management^^in the resolution of compenisation issues.- 
And it would"be an approach to dealing with T'OTAIT COhlPENSATION' PA’CKAGEST

Because of the complexity of existing systems and statutory changes 
required even for total compensation consultation, this would represent 
<1 major change.

Option 3. Expand the scope of BARGAINING at the central level of the
national government to include pay and/or benefits determinations.

As a further step toward full-scope bargaining, an option is to authorize 
bargaining at the central level over pay and/or benefits. If statutory barriers 

^ compensation bargaining are initially too complex, an intermediate step 
on pay alone procedures to authorize forms of bargaining

This form of bilateralism is o L ^ ' L r k a U r o p t t ^ I '  ^lue-collar pay setting.

With respect to both Options 2 ^ ^ 
ized >or agency-level pay and/or- seriously advocate decentral-

1394
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But as noted at the outset of this part of this Option Paper, a major prob
lem of the present Federal labor-management relations program derives from this 
separation of economic decisions from agency-level negotiations on other matters. 
Because of the absence of wage/hour issues in the Federal program, bargaining in 
agencies focuses heavily on management rights, with no economic trade-offs, and 
Federal managers perceive erosion of their ability to manage.

Finally, it should be noted that special impasse procedures would be 
required, should central-level bargaining over pay and/or benefits be 
authorized. That topic is discussed in Part 4 of this Option Paper.

Option 4. Expand the scope'of bargaiiiing to permit the negotiation 
_of agreements which cover matters now within ' 
the a'iithority of central management agencies, e.g.. c^rlTaln 
personnel regulations issued by the Civil Service Commission.

Proponents of this option think that personnel rules app1,ied at the worksite 
are as much a source of employee dissatisfaction and poor morale as any 
other working conditions. If employees had a greater voice through their 
unions (through central-level bargaining or consultation) concerning such 
personnel policies, satisfaction and morale might improve.

Likewise, the scope of central consultation or bargaining could 
include government-wide personnel policies. The Civil Service Commission 
currently consults on these policies on an ad hoc basis, and their inclusion 
in an expanded scope of structural consultation or bargaining could maximize 
the opportunities for trade-offs in negotiations.

To avoid excessive fragmentation, bargaining over such general regulations 
could be at one central level o f ' g o v e r n m e n t,/as with pay. That would have the 
drawback of continuing the separation of the process from working levels where 
the conditions are most felt.
Option 5. Expand the scope of bargaining to permit the negotiation of 

agreements which cover matters now proscribed by certain . 
laws, including some central-personnel system matters. (To this 
option could be added the condition that the laws would continue 
^in effect until superseded by conflicting provisions of negotiated 
agreements.)

This option would provide for maximum labor organization participation In the 
formulation of employee working conditions at the levels of exclusive recognition, 
while the continuation of laws until conflicting provisions were negotiated would 
enable the parties to concentrate on principal Issues with the knowledge that 
other subjects covered by laws would continue* in effect during a transition.
The scope of bargaining for the Postal Service was expanded In this manner when 
it was placed under the National Labor Relations Act.

Such an expansion of the scope of bargaining could be selective, with 
some basic elements o f  .the’personnel system specifically excluded.

The principal argument against this option is that it would subject basic 
aspects of the central-personnel and related systems to the vagaries of bargaining.

II. Management Rights

The problem here is: What management rights should be prescribed and/or 
made negotiable in the basic framework for Federal sector collective bargaining?

Management rights generally encompass those aspects of the employer's 
operations which do not require discussion with or concurrence by the union, 
or rights reserved to management which are not subject to collective bargaining. 
Although there are some subjects on which bargaining Is not mandated in the 
private sector and in several public sector jurisdictions, private sector 
management rights are not generally prescribed by law but may be negotiated 
and made part of the collective t)argalnlng agreement;' In.'such, circumstances, 
a strong management xlghts. provision is often obtained only., if • raanagement- 
Is willing to pay a price by granting concessions in other areas.
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In the Federal sector, as in a number of state and local gover g q. 
the management rights provisions are prescribed. They are a par ° g„̂ ent. 
11491, and are required to be Included in every initial or basic ag 
and they govern the relationship just as effectively as negotiate 
provisions but without the necessity of having tq̂  agree to 
concessions to unions. This lack of reciprocity and the b r e a d t h  o 
provisions themselves lead unions to conclude that the current prog  ̂
too heavily biased in managements favor. Moreover, the m a n a g e m e n  
provisions have been viewed by some as unduly restricting the scope o
bargaining. .fictions; agency

Unions generally favor narrowing the scope of these restr 
management generally prefers to preserve existins restrictions.
Critical to understanding these views is an appreciation of the 
contained in the prescribed management rights provisions of E.O. H  > 
as presently interpreted.*

Section 11(b) of E.O. 11491.
The Federal Labor Relations Council has held that while agencies 

are obligated under Section 11(a) to bargain with respect to personnel 
policies and practices and matters affecting working conditions, that 
bargaining obligation does not extend to the matters enumerated in 
Section 11(b), namely: the mission of the agency, its budget, its 
organization, the number of its employeesi the number, types, and 
grades of positions or employees assigned to an organization unit, 
work project or tour of duty, the technology of performing its work, 
and its internal security practices.

Section 12(b) of E.O. 11491.
Matters over which an agency cannot bargain include the rights to 

direct employees of the agency, hire, promote, transfer, assign and retain 
employees in positions within the agency, to suspend, demote, discharg'e, 
or take other disciplinary action against employees, relieve employees from 
duties because of lack of work or for other legitimate reasons, maintain 
the efficiency of the Government operations entrusted to them, determine 
the methods, means, and personnel by which such operations are to be 
conducted, and take whatever action may be necessary to carry out the 
mission of the agency in situations of emergency.

This enumeration of management rights qualifies as a ''strong*' 
provision under any standard. It is hard to conceive of a management 
right appearing in private sector agreements which is not listed here.
At the same time, a realistic appraisal of the current situation must 
note, as indicated in the scope of bargaining section above, that the 
implementation and impact of these management actions have been held 
to be bargainable subjects. Thus, the enumeration of management rights 
is not as restrictive as may appear on the surface. In practice, there 
is latitude for unions to protect employees against abuses or adverse 
consequences of management rights. Still, controversies over their 
scope arise.

With this background, the question is, what rights should be 
reserved to management?
Management Rights Options

Options with respect to management rights are these:

I- Shift certain subjects enumerated in Section ll(b) to 
Section 12(b).
^^^^ain the subiects enumerated in Sections ll(b) and 
12(b) on reserved management rights.
Reduce the subiects In these Sectinna-

 ̂ Eliminate thes«> Sections-
Council,

Service of the Committee on Poch Subcommittee on Civil
Representatives, 95th Cong io^ ° ^nd Civil Service, House of
Relations frosra;!, (Washlngi;„: r I T abor-Management

. prii, 1977), Committee Print No. 95-5.
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Option 1, Shift certain subjects enumerated in Section ll(b) to 
^ Section 12(b). ~

Among the "discretionary" bargaining subjects listed in Section ll(b) 
of E.O. 11491, are an agency's ’'mission”, "budget", "organization", and 
"internal security practices". Such matters form the essence of an agency 
and establish its place in the scheme of Federal governmental organization, 
and in the view of agency management^ are more crucial to overall agency 
operations than some of the subjects enumerated in Section 12(b) as 
reserved managements rights. Therefore, logic may.dictate that if the 
labor relations program intends to continue to prohibit bargaining in 
Section 12(b) areas, these Section ll(b) items should also be foreclosed 
from negotiations (probably by redrafting Section 12(b) to incorporate 
these Section ll(b) topics). In practice, agency managers have not 
bargained on such matters, and regard these particular Section 11(b) 
subjects as inappropriate for negotiations. Thus, the shifting of these 
topics to Section 12(b) would conform the definition of the scope of 
negotiations in the program to the current practice, and would clarify 
the enumeration of "discretionary" and "prohibited" topics in a more 
realistic fashion.

Labor organizations, on the other hand, oppose this shift of 
subjects from Section ll(b) to Section 12(b). They argue that agency 
management is in the best position to determine whether to exercise its 
Section ll(b) discretion on certain matters, and that the scope of bargaining 
under the Federal labor relations program should not be further narrowed.
Option 2. Maintain the subjects enumerated In Sections 11(b) and 

12(b) on reserved management rights.

•This option is favored by agency management on the basis that 
the enumeration of rights is necessary to avoid the possibility that 
the rights may be bargained away through inadvertence or design, e.g., 
in furtherance of short-run labor relations advantages. Where econo
mic issues are not bargainable, experience is that labor organizations 
make large inroads into management rights. The consequences of this 
happening, with its attendant effect on the operation of the Government, 
are much more critical in the Federal sector than in the private sector.

Many labor organizations, on the other hand, tend to believe 
that what rights management needs to accomplish its work are best 
determined in the first instance by management at the level of bar
gaining and then tested through the process of collective bargaining 
and contract administration. Centrally-prescribed and uniformly 
administered management fights may bear little relation to the needs 
of management at the bargaining level, but they may preclude bargaining 
on many of the issues not already preempted by law and regulations.
Option '3L- Reduce the subjects enumerated in Sections 11(b) and/or 

12(b).

Provisions most often suggested for elimination are, from 11(b),
"the numbers, types, and grades of positions or employees assigned 
to an organizational unit, work project or tour of duty" and "the 
technology of performing the agency’s work," and, from 12(b), the 
right to "direct employees", "suspend, demote, discharge',', and "determine 
the methods, means and personnel by which... operations are to be_ 
conducted." These reductions would be favored hjr unions and wouW^in. 
their viei^ make ̂ argaiiiaM^ matters which are more closely associated 
witn employee wor^cing conditions than with management's essential^ operating 
needs. 'TSey point outTtKat tTiese reauctions would"only make the^e matters/ 
bargainable"arid’ that' management would not nave “Eo agree and could test its 
arguments tor not agreeing through impasse procedures.

Agency management, on the other nand, opposes this reduction 
on the basis that these rights are necessary to management's ability 
to determine how operations are to be conducted and which personnel 
will perform work. It is also argued that making these matters bar
gainable would inevitably lead to their erosion because agency management 
does not have the economic "trade-offs" available to private sector 
bargainers to shield them from attack. The existing bargainability 
of implementation and impact issues gives the unions adequate scope 
to protect real employee interests.
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Option 4. Eliminate Sections 11(b) and 12(b)^

Some labor organizations would favor this option because It 
would increase the scope of bargaining to Include all matters except 
those covered by law and regulation. Also, It would treat management 
rights In a manner consistent with their treatment In the private, 
sector and In some public sector jurisdictions. That Is, manaj^men^ 
rights would be subjected to the "give and take'* of bargaining wfiere 
the need for them would have to be demonstrated and balanced against 
their Interference with represented employee Interests.

Agency management opposes this elimination on the grounds that 
the narrow scope of bargaining deprives management of the requisite 
weapons— economlc trade-offs— to defend against an attack by labor 
organizations on management rights. So long as the scope remains 
narrow, it is contended, prescribed management rights are necessary 
to avoid the serious incursions which have occurred in some public sec
tor jurisdictions. An incursion into management rights in the Federal 
sector could have disastrous effect on the functions of the government, 
according to this view. Also, without some definition of management 
rights, each negotiation could find this subject to'be one for extended 
bargaining and ultimately impasse resolution. Many negotiability 
questions would have to be approached anew due to the absence of the 
guidelines furnished by the prescription of management rights. These 
developments could produce uncertainties which could aggravate or 
de-stabilize relations for a considerable period.

III. Productivity, Quality of Working Life,'and Labor-Management Relations

Public employee unions and labor-management relations are key 
factors to be considered in most government efforts to improve productivity 
and quality of working life— particularly in employee-centered programs.

The present labor-management program in the Federal government 
has no inherent problems with respect to such bilateral efforts. In 
fact, many constructive efforts have been carried out by management 
and union collaboration to improve productivity and quality of working 
life in the Federal government. -But it is important to note that the 
Federal program, like traditional collective bargaining generally, is 
neutral to, while consistent with, productivity improvement. The principal 
key is that it looks to management to manage.

To state that as a problem: MANAGEMENT MUST MANAGE. That can be 
done under the existing Executive Order and under many of the other 
options spelled out here. However, organizational structures discussed 
in Parts 1 and 2 of this Option Paper merit consideration to facilitate 
clear management leadership in collective bargaining.

With respect to Scope of Bargaining, two general issues exist 
related to productivity and quality cf working life: (l) Use of bi
lateral committees to work for improvements, and (2) Productivity 
Bargaining. The first of these is an option in Federal labor-manage
ment relations.

A. Option: Bilateral Consultation Committees.

Collaboration of unions and management in bilateral consultation 
conimittees which meet on regular schedules with defined agendas on 
general and/or specific relationships may facilitate improvements in 
quality of working life, productivity, and general labor-management 
relationships as well.

Several Federal government agencies have formed such productivity 
mprovement committees. These have focused on such programs as these:

2* materials, manpower, and supplies,
likelv^t^^^ working methods and working practices

3 Promo^,- illness or injury.
I : C^rrectiL training.

misunderstandings'!^^’’̂ ^^ causing grievances and
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7. Reduction of absenteeism, tardiness, carelessness, and 
other practices that hamper efficiency.

8. Elimination of waste.
9. Improvement of quality of workmanship.
10. Elimination of improper use of sick leave.
11. Encouragement of well-qualified personnel to submit 

applications for promotion.

While the adversary character of collective bargaining may be 
suited to constructive bilateral confrontation and resolution of 
issues and problems in contract negotiations and in grievance 
handling. Federal experience is that collaborative bilateralism 
between periods oSf contract negotiations may enrich the process 
without detracting from other collective bargaining values.

But while success has been demonstrated, the practice is not 
widespread. It requires constructive attitudes on the part of both 
sides, and leadership by management which, under collective bargain- 
ing, is expected to manage. While this is not necessarily a matter 
of technical language on the scope of bargaining, it is a most 
fundamental problem.

B. Productivity Bargaining.

If by productivity bargaining, one means the sort of bilateral 
relationships just noted, then it has a large place in the Federal 
government. However, productivity bargaining has a technical defini- 
nition, as follows:

Productivity bargaining generally refers to the negotiation 
and implementation of formal collective bargaining agreements 
which stipulate changes in restrictive work rules and/or 
out-of-date practices with the objective of achieving increased 
productivity and reciprocal worker gains.

Under that definition, productivity bargaining has little place in
the Federal program. For one thing, economic issues are not generally bargained.
For another, restrictive work rules which do exist are not commonly”
the result of collectively-bargained rules. They are the products
of legislation, regulations, and patterns of management and practice.
Under existing Federal management rights, the government has exten
sive authority to correct such matters without productivity bargaining.

In local governments where productivity bargaining has been 
possible and where it has been tried, the results have not been very 
promising of long-term successes. In fact, they have shown high 
potential for counter-productive, even dismal consequences, in the 
form of "buy-out” bargaining. Single-agreement buy-outs of outdated' 
rules have been successful, but they have not been generally applicable 
because the restrictive rules have derived from other sources, such 
as statutes and management regulations. The general consequence of 
prodactivity bargaining efforts has been to turn away public employee 
unions from their traditional willingness to go along with reasonable 
management initiatives for improvement. Instead, under pressures from 
management to engage in productivity bargaining, they have become 
calculating and have insisted that management may make no changes in 
organization, work processes, or rules \d.thout paying for them through 
buy-out bargaining.

While such productivity bargaining is impossible under the 
present Executive Order, this experience underlines one problem which 
is common to government in this area, as in others:

There is a temptation in government to transfer currently 
popular fads in management from quite different situations 
to government problems where they may have no place except 
to complicate matters.

But while productivity bargaining, as technically defined, is 
generally inappropriate to the Federal government, other bilateral 
efforts noted above are suited to help to improve productivity and 
quality of working life’ in the public service. Ideally, that is a 
major component of what scope of bargaining is all about.

50-952 0 - 7 9  90
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PART 4 

IMPASSE RESOLUTION

In the Federal service, where strikes are prohibited by 
special machinery has been developed for the orderly resolution 
of interest disputes- or negotiation impasses at existing levels 
of exclusive recognition. There is no procedure with finality/ 
short of Congressional action, for resolving disputes over basic 
pay or benefits (although the neutral chairperson on the central 
union-raanagement committee in the blue-collar pay system may 
break a tie vote between the parties on what action to recommend to the CSC).

In the private sector, management has the right to lock out, 
and unions may strike to force a resolution of their differences 
and bring about an agreement. In the public sector at the State 
and local levels, a wide variety of impasse procedures and 
machinery has been instituted, including, in some instances, a
limited right to strike.

In the face of a continued prohibition of strikes In the Federal 
government, most observers believe that it is essential for orderly’labor 
relations that some fair and equitable alternative procedures be used to 
bring finality to the negotiation process. The discussion that 
follows describes current E. O. procedures, some mechanisms for 
resolving impasses in government-wide dealings and agency-level 
negotiations, and some aspects of the strike issue.

I. Organization for Impasse Resolution

A. Current Procedures Under E. O. 11491

There appears to be some general satisfaction with the operation 
of the E.O. machinery to resolve negotiation disputes (except for 
the resolution of negotiability questions discussed in Part 1 of this 
paper). Section 16 of the Order provides that.the FMGS shall provide 
mediation assistance to Federal agencies and labor organizations 
in the resolution of negotiation Impasses. Section 17 provides 
that when voluntary arrangements, including FMGS intervention, 
fail, either party can request the Federal Service Impasses Panel 
(FSIP) to consider the matter. The FSIP is a seven-member, part-time 
panel of respected persons from outside the government (most of 
whom are arbitrators). The Panel, in its discretion, may recommend 
procedures to the parties for the resolution of the impasse or may 
settle the impasse by appropriate action. The authority granted 
to the Panel constitutes, in effect, an "arsenal of weapons" approach 
to the resolution of negotiation Impasses. (Major Federal labor 
relations legislative proposals have contained provision for an Impasses 
Panel with similar powers.) There has not been undue reliance by the 
parties on the services of FMCS and the Panel. Thirty percent of an 
estimated 800 negotiations In FY 1977 required the assistance of FMCS

anel to reach agreement. About one percent of these negotiations 
quired postfactfindlng recommendations by the Panel. In one half of.

IT i l l l l T  negotiations (four cases), the Panel was requiredto impose a settlement through a Decision and Order.
^ tions for Central wide Level Impasses

1. Currf>n̂
a ^ Expanslon of

^"- ^^^gam te.o^ieutral advisor ^

A.. Blndjn^

-elated A2i;ect3_of_Con„e83<o^,i — -ynl
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Option 1. Current procedures

If the scope of bargaining Is not expanded, the current mechanisms 
for consultation on nationwide issues (e.g., pay) may be appropriate. As 
other portions of this paper note , however, the white-collar pay system 
has come in for some criticism, although the President has taken steps to 
deal with this problem in E, 0, 12004.

Option 2. Expansion of current procedures

. An incremental step, as noted elsewhere in this paper, would 
be to modify the pay procedure for some or all white collar employees to 
an equivalence with blue collar modes and to create similar consultation 
processes for health and other benefits. The impasse mechanism would be 
the tie-breaking vote of the neutral chairperson.

Option 3, Advisory arbitration

An incremental change in the current consultative mechanisms might 
be to establish an independent panel, either neutral or tripartite, to 
issue advisory decisions on pay (and possibly benefit) changes if the 
management and union^representatives at the government-wide level are 
unable to reach agreement. A final decision on the packages proposed would 
be made by Congress, as noted below. This type of mechanism Is provided for 
in H.R. 9094.

Option 4. Binding arbitration

Although this option may be feasible for agency-level impasses (see 
below), it is not viewed as practicable at this time for resolution of 
major government-wide economic disputes, because it is doubtful that 
Congress would delegate full bargaining authority to the'Executive Branch 
over such matters, or authorize an outsider to issue binding determinations 
in this area.

Related issue; Aspects of Congressional control

Even if the scope of bargaining were to be expanded to include 
economic items. Congress would doxibtless want to retain some control 
over the outcome. (While full autonomy oyer most dollar issues was 
granted to the Postal Service by the Postal Reorganization Act, the 
Postal Service was intended to become self-supporting. This would 
not be the case with other Executive agencies. Moreover, some 
Congressional dissatisfaction with the Postal Service system has 
been indicated by introduction of bills which would amend 
the Act to require the Postal Service to come to Congress for its 
funds once again.)

Some options in the area of Congressional control that might be 
considered include;

(a) Make bargaining between \inions and management <i matter 
of developing recommendations to Congress. Congress 
would then have to act— approve, reject or revise the 
settlement.

(b) Provide for total delegation to the Executive within 
guidelines set by Congress. Congressional action 
would be needed to approve settlements beyond the 
guidelines.

(c) Greint the Executive authority to commit on all issues, 
subject to veto of the settlement as a whole by Congress 
within a specified number of days. Action by Congress 
would be limited to disapproval; it could not sweeten 
the package.

(d) Provide for advisory arbitration recommendations to 
go into effect unless both Houses vote to accept the 
President's alternate plan.

It may be of interest to note that New York State melds the im
passe resolution and legislative control issues by providing that
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negotiation disputes not settled in factfinding are referred to the 
legislature or to a committee thereof for hearing- and a final decision 
by the legislative body.

C. Options for Agency-level Impasse Resolution
Commentators have identified several factors which are important 

to the development of an effective impasse procedure. For exampl®i 
impasse procedures should not be too accessible. Those that have 
mutually designed, administered, and shaped to the particular prob em 
at hand work best-. Because impasse procedures are an extension of t e 
bargaining process, the procedures should be simple and reflect the 
pressures and inducements of that process to reach a g r e e m e n t .  The 
following impasse steps are listed as options in line with the f o m a 
of the paper, but they are not mutually exclusive, and a combination 
of them may be selected.

>1. Mediation and "med-arb"

2, Factfinding with recommendations

3. Compulsory binding arbitration

Option 1. Mediation

Mediation, which involves the informal involvement of d third 
party to assist the parties in reaching a voluntary settlement, 
provides the least amount of third-party disruption to the collective 
bargaining process. It is widely used in the private sector and in 
State and local government, and has been fairly successful in the 
Federal sector, although the following problem areas have arisen:

There is a lack of knowledge of the Federal sector labor relations 
system on the part of many mediators— particularly of the wide array 
of legal constraints on the scope of bargaining. Moreover, the 
parties do not know how to use mediation properly— they sometimes 
view mediation as a coercive rather than as a voluntary process.
Some parties "go through the motions" with the mediator because they 
know FMCS cannot impose a settlement on them or definitively influence 
a settlement imposed by the FSIP. This "going through the motions" 
process can have a n =inhibiting effect on the performance of the 
mediator.

Further, the Federal sector has few incentives to the parties to 
reach an agreement— in particular, there are no strike deadlines, with 
default costs, as exist in the private sector. Deadlines are a 
definite asset to the mediator. Since it is part of the mediator's 
job to get the parties to shift their rock-bottom positions and thereby 
rarrow their differences, this job is made easier when factors beyond 
the parties' control penalize the parties for procrastinating or 
adopting unrealistic amd rigid and uncompromising positions.’

To meet the need for Federal sector esqpertise, FMCS plans to 
provide special training in the Federal bargaining system to a cadre 
of mediators.

Other questions that might be addressed for the longer-term future 
of ^ e  program include whether the mediator should become involved in 

' whether both such functions should be housed in the same 
or separate agencies, and whether some form of artificial deadline 
should be imposed to put pressure on the parties .
Option 2. Factfindinc^

as provide for factfinding with recommendations
^rtatSng^°Se'"att:“ °": *“=«inder supplies basic facts
to identify and clarify ?h“ issues Parties and helpse issues and makes recommendations to resolve them.

the neutral can ?^lnl"the*role"'of^mLutL*ina^f^*tf” ''*®*
.either to a d ^ u s ^ o ^  adjudicate, impute up^^^
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80 percent of all cases going to factfinding are resolved at this 
step. The factfinders' recommendations are made pviblic but there is 
no evidence that this is a significant factor in producing settlements.

While factfinding has in many instances proved to be a useful 
technique, standing alone it does have drawbacks. Its ready avail
ability may lead to overuse. Furthermore, factfinding may degenerate 
into no more than a formality. Without some form of finality, fact
finding in difficult cases may be only a waste of time.

Option 3. Compulsory binding arbitration

A third type of procedure, contained in both the Postal Reorgan
ization Act and some state laws, is compulsory arbitration, which 
follows mediation, and sometimes factfinding, if these techniques are 
unsuccessful in resolving the dispute. About 20 states provide for 
compulsory arbitration and 7 provide for voluntary arbitration.

TKere are several"varlaffbhs o f  binding afbitratlon, ‘including 
"traditional" arbitration, final-offer arbitration (entire package), 
and final-offer arbitration (issue by issue). Under "traditional" 
artirfaCVot^ parties presents its case before the
arbitrator(s) or arbitration board. The arbitrator then makes a final 
and binding decision.

The two final-offer arbitration methods are similar in principle.
Both are designed to get the parties as close together as possible so 
that the arbitration award resembles as nearly as possible the results 
of a negotiated settlement. In the first version (entire package), the 
arbitrator (or arbitration boaird) is asked to choose either management's 
or labor's final package offer. The choice is then final and binding on 
the parties. Under issue-by-issue final-offer arbitration, the 
arbitrator selects from management's and letbor's final offers on each 
issue separately. Thus the final- award could constitute the labor 
package or the management package or some combination of the two. The 
rationale for final-offer selection is that since the arbitrator is not 
permitted to compromise the parties' demands, the procedure increases 
pressure on the parties to reduce the gap between their positions and 
to settle their disputes through direct negotiations.

Historically, there has been resistance by both labor and management 
to the use of compulsory arbitration In interest disputes. It has been 
viewed as an unconstitutional delegation of executive and legislative 
powers to outsiders to fix terms and conditions of employment and budget 
and tax rates. It has also been argued that the parties will rely on 
arbitration exclusively, thereby jeopardizing the give-and-take of 
collective bargaining, or that, because of the propensity of arbitrators to 
"split-the-difference,” the parties will freeze in their Initial positions, 
forestalling meaningful bargaining. Another fear is that, should one or 
both parties reject the arbitrator's award, it may be difficult to enforce 
compliance.

These criticisms of arbitration have not been borne out in fact.
Court decisions in at least seven states have upheld the Constitutionality 
of compulsory arbitration statutes. Studies have indicated that the use 
of interest arbitration has not had a chilling effect on the bargaining 
process. Fvirther, noncompliance with arbitration awards has been rare, 
except in those jurisdictions where labor organizations did not seek 
enactment of the arbitration statute. (Minnesota has a ‘novel method'of 
compelling public ̂ lemploy^r acceptance of an awardi-/The law permits non- 
essential employees to strike if the employer refuses to comply with an 
award or refuses to invoke arbitration at the union's request.)

From a labor relations point of view, however, the most telling 
criticism of compulsory arbitration is that the award does not neces
sarily reflect a settlement that both parties can live with. (This is 
also true of the final-offer procedures, particularly if the arbitrator 
must choose between two whole packages, or if non-economic issues are 
involved.) On the other hand, this drawback must be weighed against 
the need to maintain essential services. Moreover, to the extent that 
the parties may fear the results of arbitration, .they may be encouraged 
to settle on their own.



1404

Related Issues

issue of concern is the public's interest in Federal 
^rgaining and impasse procedures. Questions involved in this area 
include whether and at what point factfinders' recommendations should 
be made public, and what special mechanisms might be provided for t e 
expression of the public interest. In a few jurisdictions, for exainp 
bargaining-processes have been subject' to public scrutiny under 
so-called "sunshine" laws. California has made provision f o r  public 
comment on the intitial bargaining proposals of both parties in schoo 
negotiations. The effect of such provisions is yet to be weighed.

they give an opportunity for a broad range of public comilaent/ it 
is not clear that interest is sustained over the course of negotiations 
or that the interests who are vocal in fact represent the "public 
interest." *Moreover, negotiations could tend to be rigidified or pro
longed if parties should indulge in grandstanding.

How to express the public interest in the resolution of interest 
disputes also warrants examination. The naturte of factfinding and 
arbitration procedures, wherein parties present evidence and state 
their positions, is readily adaptable to the inclusion of other parties. 
(The public could be limited to written submissions without actual 
attendance.) A major problem here is how to determine who is entitled 
to participate as a representative of the public interest. Some juris
dictions have, through statutory provisions, required factfinders and 
arbitrators to consider factors such as the public interest and welfare 
along with other criteria in making their recommendations or awards.
How much weight such factors are actually given in their determinations 
is difficult to determine.

7\nother related issue in the area of impasse procedures is whether 
the steps should be prescribed in the statute or other charter or 
whether the administering authority should have discretion, as FSIP now 
has \inder the E. O., to select from among a range of procedures appro
priate to the particular situation. It has been argued that, for 
individual cases, the authority should be able to resort to a ohaice of 
procedures such as mediation, factfinding, arbitration, cooling-off 
periods, and injimctions, to be applied at its discretion, and that the 
application of impasse reolution devices should be sufficiently uncertain 
and flexible as to create doubt in the minds of the negotiators as to 
what the third party agency will do. (As mentioned above, the FSIP's 
operations, with a similar mix of available procedures and with seasoned 
administration, has been notably successful in resolving disputes and has 
won widespread approval. Its continuation, possibly with slight changes, 
should be considered as one important option.)

II. Federal Government Strikes. Picketing, and Other Job Actions
A. Strikes

1. Background

Strikes in the Federal government have been barred since at least 
1912, when the Lloyd-LaFollette Act, relating to postal workers, was 
passed. Subsequent provisions of law and Executive Ordei: have made strikes 
both a crime and an unfair labor practice. As in the states that prohibit 
strikes, these Federal prohibitions have not been totally effective in 
preventing the occurrence of strikes.

NTRA^ recent private sector development involving essential services, 
on!v non-profit hospitals, with
in L a U h  c t r  r  conditions on the right to sirlke
sLerstaterhav" H "°"-''«deral public sector, at least
apeciflcauy strikes. The state; whose laws
Public differerx ways,
danger the public health or safe^y^ and^sortr^^ states when they en- 
8tates, public employee strikes J r e  regulate^brtvn 

Canada’s Federal employees have sxnce 1967. The Canadian Public statutory right to strike
two options for resolving negotiation i L  *^«lations Act provides
between labor and nana^ement cogence, « u s n i e c r e i t w " L
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proceed to final and binding arbitration should an impasse be reached, 
or to go to conciliation, (i.e., mediation) with the ultimate right to 
strike if conciliation does not produce agreement. So-called "designated" 
employeej whose duties are necessary to be performed in the interest of 
the safety or security of the public, may not strike. When the Canadian 
law was enacted, most bargaining units opted for arbitration, but 
there has been a trend toward selection of the conoiliation-strike 
option, in part because of the delays involved in arbitration and 
its scope, which is narrower than the scope of bargaining.

2. Discussion

Among the arguments long raised a^aitist public sector strikes are 
that the state is sovereign and cannot tolerate strikes against itself; 
that public services are essential and interruption by a strike might 
endanger the public welfare; that governmental services are a monopoly 
and no effective substitute is available; and that public employees 
should not have the power to shift the allocation of public resources 
through exercise of an economic weapon, since such decisions should be 
made through regular political and representative processes. The recentf 
interest of some private sector parties in devising alternatives 
to the strike might also be cited.

Among the arguments raised on the other side are that punitive laws 
against public sector strikes are ineffective, since strikes occur; 
that the right to strike is essential to equalize collective bargaining 
power between management and labor; that many government services could 
be interrupted without serious harm; that many services are performed by 
government in one jurisdiction and by private sector employees in 
another, yet only the private employees* right to strike is recognized; 
and that gome Ipoyernments_permit public employee strikes without “di
sastrous consequences.

There is no apparent groundswell of support by the parties for a 
change in the current statutory prohibition on strikes.

B. Picketing and other job actions
1. Informational picketing

Section 19(b)(4) of the Order prohibits a labor organization from 
picketing an agency in a labor-management dispute. While the prohibition 
is broad and unqualified, a recent District Court decision in National 
Treasury Employees Union v. Paul ,J. Fasser, Jr., et al.. Civ. Action 
No. 76-408,- 428 F. Supp.295, held that application of this blanket ban 
to the "precise fact situation presented" violated the First Amendment 
of the Constitution. The Court found that the E. O. can prohibit 
picketing that actually interferes with or may reasonably be perceived 
to threaten to interfere with operation of the affected government agency.

A narrower provision could be drafted that would ban such disruptive 
picketing, in line with the Court’s decision. It would be possible to use 
additional standards as well, such as a ban on picketing, designed to 
create an impermissible work stoppage or to aid in achieving an illegal 
objective. Such specific restrictions would render unnecessary a broad 
ban on all picketing. The scope of the applicable language could pre
vent picketing by Federal employees in conjunction with unlawful strikes 
but allow non-disruptive informational picketing. This would accomplish 
the (?ovemment’s interest in promoting the efficiency of the Federal 
service without infringing upon Federal employees' First Amendment right 
of freedom of expression.
2. Job Actions Adverse to Productivity or Performance of the 

Agency's Mission

Section 19(b) (3) of the Order bars a labor organization from 
coercing or imposing sanctions against a member as punishment or 
reprisal for, or for the purpose of hindering or impeding, his work 
performance, productivity, or the discharge of his duties as an 
officer or employee of the United States. Such prohibitions do not 
appear in private-sector law or in most state laws, although it is 
possible that such provisions may be Included in negotiated agreements.

Section 19(b) (4) bars not only picketing as mentioned above, 
but also strikes, work stoppages, and slowdowns. Such tactics as 
"work-to-rule" would probably fall within the scope of this prohibition.



TOTAL EMPLOYEES IN EXCLUSIVE UNITS AND COVERED RY AGREEMENT 

1963 - 1976 ‘-i'l.,..

EMPLOYEES IN EXCLUSIVE UNITS Lmployees.
Covered

Tc>tal Employees Wage System Employees •. General Scftedule
By

Agifeement

YEAR-̂ TOTAL' PERCENT NUMBER PERCENT NUMBER ' ! PERCENT . NUMBER PERCENT

1963 180.000

1964 230,543 12 110,573 6

1965 319.724 16 241,850 12

1966 4^4,890^ 21 226.150 40 . 179,293 • r I 291,532 14

1967 629.915 29 338,660 54 291,255 . . ..21 423,052 20

1968 797,511 40 400.669 67 396,842 . -28 : ' 556.962 28

1969 842.823 42 426,111 72 416.712 .• .29 559.413 28

1970 916.381 48 429.136 81 ‘ 487,245 35 j 601,505 31

1971 1.038,288 53 437,586 84 600.702 .42 . 707,067̂ 36

1972 1,082,587 ’ 55 427,089 83 655.498 .. 46 , 753,247̂ 39

1973 1,086,361 56 404.-955 84 681.406*
i •
. . 47 837,4101

1974 1,142,419 57 406,000 82 736,419 . : . 48 . • 984.55;1 49

1975 l,-200,336 59 410,716 84 789.620 •
• ' •!

51 1.083,01'

1976^ 1.190.478 58 384,820 83 805.658 51 1.059,66: 52

NOTE; 11963-1966 statistics are based on figures as ,of mid-year; 1967-1976 figures are as of November.
NOTE; Wage system and general schedule do not equal total due to the unavailability of information on the status of soine employees. :
N O W  3The Tennessee Valley Authority was excluded coverage on January 30, 1976f

OO)



Employees Under Agreement by Selected Agencies,

— — — — — ---------- ------- - ■ " rjArg'"~rMPT nVFES PROF» EMPLOYEES OTHER GS EMPLOYEES 7« TOTAL GS EMPLOYEES
aHRNCY L r L mENTs I u n d e r  AGREEMENt I 7.2 u n d e r  a g r e e m e n t  ̂ 7.̂  UNDER AGREEMENT^ .UNDER AGREEMENT----- , UNDER AGREEMENT------

Total-All
Agencies^ 2,766 1,060,916 507. 360,547

USAF 218 154,090 627. 75,977

USA 492 174,169 497. 76,902

USN 477 168,547 547. 105,562

HEW 188 72,548 467. 4,176

Treasury 126 93,167 697. 4,611

VA 321 145,457 657. 36,048

7r/.

747.
637.
747.
627.
897.
877.

84,407

1,577
6,272
3,706
2,211

25,977
15,062

615,853

76,536
90,995
59,279
66,161
59,579
94,347

437.

547.
417.
3r/.
467.
687.
607.

Ifiaeed on LAIRS (Labor Agreement Information Retrieval System) File as of April 1, 1977.

2Agency Employment figures based on Federal Civilian Workforce Statistics, Monthly Rele_â  - June 1977. 

^There are 49 Federal agencies with negotiated labor agreements.
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FO R LA BO R M A N A G EM EN T R E LA T IO N S

.1:;
,111

R ESPO N S/B/L/TiES

®  PRESCRIBES NECESSARY REGULATIONS
RELATING TO REPRESENTATION, CONSOLIDATION 
AND UNFAIR LABOR PRACTICE CASES

© D E C I D E S  A P P R O P R IA TE  BARGAIIMING U N I T "

© S U P E R V I S E S  S E C R E T  B A L L O T  E L E C T IO N S

© C O N S I D E R S  UNFAIR LA B O R  P R A C T IC E  
C O M P L A IN T S  A N D  IS S U E S  C E A S E  A N D  
D E S IS T  O R D E R S

© P R E S C R IB E S  R E G U L A T IO N S  C O N C E R N IN G  
C O N D U C T  OF LA B O R  O R G A N IZ A T IO N S  H E A R S  
A N D  D E CID ES  C O M P L A IN T S  O N  V IO L A T IO N S

©  DECIDES WHETHER GRIEVANCE DISPUTES 
ARE SUBJECT TO STATUTORY APPEAL 
PROCEDURES OR TO NEGOTIATED GRIEVANCE 
PROCEDURES AND MAY ALSO DETERMINE 
GRIEVABILITY OR ARBITRABILITY OF OTHER ISSUES

©  DECIDES NEGOTIABILITY ISSUES AS THEY ARISE 
IN AN UNFAIR.LABOR PRACTICE ALLEGING A 
UNILATERAL ACT BY ONE OF THE PARTIES

O PERATIO N S  

©  IS S U E S  D E C IS IO N S  ON M A T TE R S  W IT H IN  

J U R IS D IC T IO N .

O ■ MAY CONDUCT INDEPENDENT INVESTIGATIONS 
OF UNFAIR LABOR. PRACTICE CASES

O  F U N C T IO N S  .THR O U G H  H E A D Q U A R TE R S  
A N D  FIELD OFFICE :STAFFS

O  M A Y .  R EQ U E S T A N D USE S ER VIC ES AN D  

A S S IS T A N C E  OF O TH ER  A G E N C IE S

o

1 '! 
jit i



FEDERAl! MEDIATION AND COUNCILIATION SERVICE (FMCS)

©  PROVIDES TECHNICAL|ASSISTANCE TO
MANAGEMENT AND LABOR ORGANIZATIONS 

TO PREVENT DISPUTES

©  MAINTAINS INDEPENDENT PANEL OF 

QUALIFIED ARBITRATORS

©  SEEKS TO' HELP PARTIES REACH A G R EEM EN T 

TH R O U G H  N E G O TIA T IO N

©  IS IN VOLVED A T R EQUEST OF EITHER P A R TY 

OR BY DIRECT PROFFER OF S E R VIC E S. 

FOLLOW ING SUB M ISSION OF FORM 53



FEDERAL SERVICE IMPASSES PANEL (FSIP)

F  L R C \

X
FEDERAL SER V IC E  
IM PA SSES PANEL 

(FSIP)

COMPOSITION

O  AT LEAST THREE MfMQERS
APPOINTED BY THE PRESIDENT, 
ONE OF WHOM IS DESIGNATED 
AS CHAIRMAN (PRESENTLY SEVEN 
MEMBERS)

RESPO N SIBILIT IES

Q CONSIDERS NEGOTIATION IMPASSES

I TAKES SUCH ACTION AS IT  CONSIDERS 
NECESSARY TO SETTLE IMPASSE

OPERATIONS

®  GENERATED BY REQUEST OF EITHER 

OR BOTH AGENCY AND LABOR ORGANI
ZATION. FMCS OR FSIP EXECUTIVE 
SECRETARY FOLLOWING SUBMISSION 
OF REQUEST TO IMPASSES PANEL

O  DETERMINES WHETHER PARTIES HAVE 
NEGOTIATED TO THE POINT OF IMPASSE. 
WHETHER FURTHER NEGOTIATIONS MIGHT 
RESOLVE IMPASSE. WHETHER ; 
VOLUNTARY ARRANGEMENTS FOR 
THIRD PARTY DISPUTES SETTLEMENTS 
MIGHT RESOLVE IMPASSE.

to

^  CONSIDERS JMPASSE. RECOMMENDS 
PROCEDURES FOR RESOLVING IMPASSE 
{RETURN TO NEGOTIATIONS. MEDIATION 
OR OTHER VOLUNTARY ARRANGEMENTS) 
OR SETTLES IMPASSE BY 
APPROPRIATE ACTION.



\

U.S. CIVIL SERVICE COMMISSION

CIVIL SER V IC E  COMMISSION 1.;'!

R ESPO N SIBILIT IES

O  ASSURES COMPLIANCE WITH MERIT PRINCIPLES 
\ND  REVIEWS OPERATIONS OF THE PROGRAM

©  REPORTS TO FEDERa I  LABOR RELATIONS  
COUNCIL ON PROGRAM AND MAKES  
RECOM M ENDATIONS FOR IMPROVEM ENT

©  SERVES AS CONSULTANT TO FEDERAL 
DEPARTMENTS AND AGENCIES IN 

,IMPLEMENTING ORDER AND ITS OBJECTIVES

© V ICE -C H A IR M A N  ASSUMES ROLE AND
• DUTIES OF A/SLMR WHEN DEPT. OF LABOR 

IS A PARTY TO PROCEEDING

©  JO IN T L Y  W ITH  DEPT. OF LABOR.
COLLECTS AND DISSEMINATES INFORMATION 
APPROPRIATE TO NEEDS OF AGENCIES,
LABOR ORGANIZATIONS. OTHER 
ORGANIZATIONS. AND PUBLIC

© I N  C O N J U N C T IO N  W IT H  OFFICE OF 
M A N A G E M E N T  A N D BUDGET. DEVELOPS 
PO LICY GU ID AN CE FOR AGENCIES

31
OPERATIONS

©  PROVIDES GUIDANCE THROUGH 
FEDERAL PERSONNEL MANUAL 
O N .PERSON NELjM AN AGEM ENT

©  PROVIDES MANAGEM ENT LABOR
RELATIONS GUIDANCE AND ASS ISTAN CE

©  PROVIDES M AN AGEM ENT LABOR  
RELATION^ T R A i'n ING

O PROVIDES HOUSEKEEPING S U P PO R T 
TO THE FEDERAL LABOR RELATIONS 
C O U N C ll

O provides iGENERAL INFORMATION 
A B O U T OPERATION AND IM PLEM EN 
TA TIO N  OF EO 11491 TO  ALL 
INTERESTED PERSONS, AND PARTIES

H-1
00

i'F !
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CONSOLIDATION OF BARGAINING UNITS

•Details of Petition and Procedures for Consolidation at the level of A/SLM R and 
LMSA are covered in Rules and Regulations of the Assistant Secretary. Sec 202.1 (f) 
and Sec. 202.2(h).
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UNFAIR LABOR PRACTICE PROCESS

•All complaints must be filed within 9 months of alleged violation or within 60 days 
of final decision, whichever Is shorter.

••Automatic right to appeal negotiability findings of A/SLM R. Other appeals ac
cepted only where major policy Issues are present or It appears A/SLM R decision 
was arbitrary or capricious.

50-952 0 79 91
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PROCESS OF COMPELLING NEED DETERMINATION

•Or the president of a labor organization not affiliated 
With a national organization (or his designee).
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COUNCIL REVIEW OF ARBITRATION AWARD



A/SLMR mAy lncerven« 
and becoma party to 
proceeding.

2411.17(g)

COUNCIL REVIEW OF ASSISTANT SECRETARY DECISION 
NEGOTIABIUTY DETERMINATION INVOLVED

Vichin 30 days froa service of A/SLMR decision, 
party subject to adverse ruling may petition 
Council for review. Copy of petition alaulta- 
neously served on other party and on A/SLMR.

2AU.17(a).(d) 
(Agency Head or Union National President haa 
to approve petition. 2411.42)

Within 30 days from serv 
party files its position 
the petition.

ice of p<%tition, other 
on matters relevant to

2411.17(f)

Council reviews entire record (including sub* 
missions by the parties) and applicable orders, 
laws, rules And regulations. As it.deems appro
priate, Council may hear oral arguibents and/or 
accept presentations by amicus curiae.

2411.17(h), 2411.48, 2411.49

Stay nay be requested.
( Petition for review does noC 
Itself operate as stay of 
decision. However, timely 
request operates as a 
temporary stay pending deci
sion on the request.)

2411.47

Stay granted based 
on criteria speci
fied in Council 
regulations. Deemed 
effective from date 
of A/SLMR decision

r
II

-1 -

z \
Stay
denied.

I— * 
00

Stay vacated when 
merits decision 
Issued.____________



Council finds A/SLMR decision 
Is not arbicrdry and capricious 
and is noc Inconsistent with 
the purposes o£ the order.

2A11.18(a )

Couocll finds A/SLMR decision 
is a?bitrary and capricious or 
inconsistent vlth the purposes 
of the order.

2411.18(a)

A/SLMR decision A/SLMR decision A/SLMR decision A/SLMR deci
sustained. Bodlfled. set aside in sion renanded. C O

2411.18(b) 2AII.18(b) whole or part. . 2411.18(b)
2411.18(b)

Action remanded to A/SLMR 
for enforcement. (If 
A/SLMR finds that necessary 
action has not been taken, 
oatter reverts to Council.)

2411.18(c)



I

WtChln 30 dAy« froo •ervlca of final A/SLMR 
decision, aggrieved parcy pcciclon Council 
for review. Copy of peClClon sltaulcaneously 
served on other parties and on A/SLMR. 2411.13

(Agency head or Union National PresldenC has to 
approve petition. 2411.42)

Vlthln 30 days froo service of petition, oppo« 
sltlon to Council acceptance of petition may be 
filed. Copy of opposition stsultaneously served 
on other parties and on VSL.MX. 2411.13

Petition accepted If major policy issues are 
present or if decision appears arbitrary and 
capricious. * 2411.12

Within.30 days froo sei 
that petition is accept 
briefs with the Council 
parties.

rvice of Council notice 
:ed, parties may file 
L. Copy served on other 

2411.16(a)

A/SLMR taay intervene anj 
become party to the pro
ceeding.
_______________ 2411.16(b)

Stay may be requested. 
(Petition for review does 
not Itself operatt as 
stay of decision. However, 
tioely request operates 
as a teaporary stay pending 
decision oa the request.)

Council reviews petition and notifies parties of 
acceptance or rejection. 2411.15

Stay granted based 
on criteria speci> 
fled la Council 
regulations. Deemed 
effective from date 
of A/SUMR decision.

Stay vacated 
when merits 
decision 
issued.

Petition rejected and A/SLMR 
decision stands.

2411.12



Council rerl«wa entire record (Including sub
missions by the pArtles) and eppllcable orders, 
lews, rule« and regulations. As it deeas ap-- 
proprlate. Council may. at this time (or at 
any other stage of proceeding), hear oral argu 
nents and/or accept presentations by 
curiae. 2ALL.4a,, 2ALL..4%

Council finds A/SLMR decision
is not arbitrary and caprl---
clous and Is not Inconsistent 
with the purposes of the order.

2411.13(a)__

Council finds A/SLMR decision 
--li arbitrary and capricious or 
Is inconsistent with the pur
poses of the order. ..........

2411.18(a)____

A/SLMR decision - A/SLMR decision ~ A/SLMR decision A/SLMR decision -
sustained. aodlfled. set aside in retsanded.

2411.18(b) 2411.16(b) whole or part. 2411.18(b)
2411.18(b)

Action remanded to A/SLMR 
for enforcement. (If 
A/SLMR finds that necessary 
action has not been taken, 
matter reverts to Council.

2411.18(c)



COUNCIL REVIEW OF NEGOTIABILITY ISSUES

Agency head (or hla designee) deCeralnes that 
union proposal Is contrary tft‘ law, regulation, 
or the order and therefore Is not negotiable.

2411.22(a)

Union disagrees that pro
posal violates law, regu
lation of appropriate 
authority outside the a- 
gency, or the order.

2411.22(a)(1)

Union believes that 
agency regulation vio
lates law, regulation of 
appropriate authority 
outside the agency, or 
the order,

2411.22(a)(2)

Unfon believes that 
agency regulations 
should not bar negotia
tions because they do not 
meet "compelling need'* 
criteria or were not 
Issued at agency hdqa. 
level or at a primary 
national subdivision.

2411.22(a)(2)

Before petitioning for Council review, 
union must have requested that agency 
grant exception to regulation, and agency 
must have denied request or failed to act 
on It within time limit prescribed in 
2411.24. Time limit for filing petition 
•hall be extended if request for exception 
not served on agency head at least 15 dayt 
prior to service on union of agency bead’i 
determination and if request for exception 
not acted upon in determination.

2411.22(b), 2411.24(b)

IsDto



At any time during Its considera
tion of a negotiation impasse, Pan<*.l 
may refer negotiability Issue to 
Council for priority consideration 
and decision.

2411.27

Within 30 days from service of agency 
head's decision of "nonnegotlable, 
unless tioe limit has been extended 
In case of request for exception, 
union may p e ^ t i o n  Council for review. 
Copy of petition sinultaneously 
served on other party.

2 AU . 2 3 ,  2411.24, 2411.25 . v

Within 30 days from service of peti
tion, agency shall file Its statement 
of position on matters relevant to the 
petition which it wishe* the Council to 
consider.

2411.26

Council reviews entire record (including sub
missions by the parties) and applicable orders, 
laws, rules and regulations. As it deems ap
propriate, Council may hear oral argument and/ 
or accept presentations by a m i c u s _ ^ r i a e .

2411.48, 2411.49

Agency head's deter
mination sustained: 
Proposal non>negotlable.

2411.28

Agency head's deter
mination set aside in 
whole or in part. 
Proposal Is wholly or 
partially negotiable.

2411.28

Agency head's deter
mination remanded.

2411.28



FEDERAL LABOR RELATI ONS COUNCI L

A/SLMR
Cases

Negotiability
Issues

Arbitration
Awards

Total

1972 1973 197/ 1975 1976
Received Closed

1
Received

1
Closed Received Closed Received Closed Received Closed

26
!

16
!

33 33 57 33 % 86 75 74

19 10 22 38 20 9 18 27 36 12

10 3 12 II 28 18 42 38 46 33

55 29 67 82 105 60 129 151 157 19
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A/SLiyiR Caseload Comparisons
Fiscal 1976 brought ihc biggest Federal-program  caseload 

into (he Assistant Secretary's operation  since Executive O rd er 
1 H 9 I brought him into the program -six years ago.

At Held oTHces o f his Labor-M anagem ent Services Adm inis
tration. a record 1,556 cases were opened , with 1,499 o f them  
closed. “This indicates not only an  incre.-\sed am ount o f activity 
and interest in Federal labor-m anagem ent relations but also a 
One productivity effort on the p a n  of those involved in dealing 
with the cases on a day-to-day basis,“ the Assistant Secretary 
report*.

Section 6(a) o f the Executive O rd er provides that the .Assist
an t Secretary shall:

(1) Decide questions on what makes a unit app ropria te  for the 
purpose o f exclusive recognition and related issues subm itted 
for his consideration:

(2) Supervise elections to determ ine w hether a labor o rgani
zation is the choice o f a m ajority o f  the employees in an 'appro - 
priace unit and certify the results;

(S) Decide questions as to the eligibility o f  labor organizations 
for national consuhation rights;

(4) Decide unfair-labor-practice complaints and  alleged viola
tions o f  the standards o f conduct for labor organizations; and

(5) Decide questions as to w hether a grievance is subject to a

TABLE 1

negotiated grievance procedure o r subject to arb itration  u n d er 
an agreetnent and w hether or oot a grievance is on a m atter for 
which a statutory appeal p rocedure exisu.

Tabu I provides a statistical picture o f A/SLMR's activities in 
issuing (i.e., pliblished and num bered) Decisions, holding hea r
ings and  supervising elections 

During fiscal 1976, the Assistant Secretary issued 142 deci
sions (involving 291 cases) which were decided on the basis of 
records developed by Hearing Ofncers or on the basb o f reporu  
and  recom m endations by Administrative Law Judges. He also 
ru led  on 194 requests for review o f  LMSA Regional Adminis
tra to rs' dismissal actions involving 218 cases.

From  Jan u ary  1,1970, th rough Ju n e  30, 1976. LMSA opened 
8,271 cases and closed 7,351 o f them ; held 860 formal hearings; 
and  supervised 2,803 representation elections. D uring the same 
period, the Assistant Secretary issued 667 formal Decisions in
volving 1,045 cases and ruled on 731 requests for review involv
ing 829 cases.

Most o f the formal Decisions issued by the .Assistant Secretary 
involved un fa ir-labor-practice com plaints o r rep resen ta tion  
petitions. TabU 2 compares the level o f formal Dedsion-making 
in these categories since fiscal 1971.

pi
■ 120

11 -1

TABLE 2'

i Decisions Issued 'i i i i i *
Hearings Held

Elections Supervised

I Representation Cases

] Unfair Labor Practice 
] Cases

Mn other actions during this flve-year period, the Assistant Secretary has decided 17 cases Involving oblectlons and challenges 
to elections, five Involving the standards of conduct for labor organizations, and three In the area of grlevablllty-arbitrablllty.
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LABOR-MANAGEMENT RELATIONS

TASK FORCE 6: LABOR-MANAGEMENT RELATIONS

Manager

Newlaad, Chester A. University of Southern California

Senior Consultant 

McCulloch, Frank University of Virginia

Senior Advisors

Burkhardt, Francis 
Gabusi, John 
Vaughn, Robert D.

Labor
Cotranunity Services Administration 
Veterans Administration

Staff Director 

Dickinson, David S. Civil Service Commission

Members

Dailey, William F. 
Fibish, Nancy 
Foss, Stewart M. 
Goldsmith, Scott 
Hense, Patti Ann 
Reynolds, Joy K. 
Wilson, Donald L.

Federal Labor Relations Council 
Federal Mediation & Conciliation Svce. 
Defense
Civil Service Commission 
Civil Service Commission 
Labor
Office of Management and Budget

FEDERAL GOVERNMENT LABOR-MANAGEMENT 
RELATIONS

The Federal service labor-management relations program has 
evolved under Executive Orders for 15 years. Fifty-eight 
percent of the work-force has been organized into exclusive 
bargaining units, and agreements have been negotiated 
covering 89 percent of those organized. The purpose of 
the program has been to promote worker morale and Government 
efficiency by giving employees a voice in personnel processes.
The approach has been through a modified form of collective 
bargaining which does not include negotiations of pay 
and benefit issues.

Changes which may be considered in labor-management relations 
provisions for the Federal service need to be dealt with not 
in isolation but as one key aspect of the overall personnel 
system. In that regard, a major problem is that collective 
bargaining exists as just one of several disparate procedures 
which serve as the framework for Federal personnel administration.

(1427)
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The problems and options identified here assume that they will he 
considered as an integral part of an effort at comprehensive  ̂
reorganization of the existing hodge-podge structure. Exceptions 
from the Federal labor-management relations program, such as 
the Foreign Service under E.O. 11636, and exclusions, such as 
security agencies, are not dealt with here.

I. CENTRAL ORGANIZATION FOR LABOR-MANAGEMENT RELATIONS - FEDERAL 
LAfiOR RELATIONS AUTHORITY

RECOMMENDATION;

An independent central organization, the Federal Labor Relations 
Authority <FLRA), should be designated to administer the FederaF 
Government labor-management relations program. The Authority should 
carry out functions like those now performed by the Federal Labor 
Relations Council (FLRC) under Executive Order 11491, as amended. It 
should also assume responsibilities similar to those now performed by 
the Assistant Secretary of Labor for Labor-Management Relations (A/SLMR)« 
whose functions under the E.O. (except for standards of conduct and 
grievability/arbitrability determinations) should be assigned to the 
Office of Labor Relations Commissioner (OLRC) which should be an 
integral administrative part of the Authority. An independent General 
Counsel should be appointed within OLRC to administer representation 
election provisions and to investigate and present unfair labor 
practice complaints. The Commissioner should exercise independent 
decisional authority without prior consultation with the members of the 
Authority. In addition, a Federal Service Impasses Panel (FSIP) should 
be continued, but as an organization clearly within the FLRA organization, 
to carry out the function now performed by FSIP under the Executive 
Order. (No change is recommended in the relevant organization of, or 
functions performed for the Federal service by, the Federal Mediation 
and Conciliation Service.) The Panel should also take its actions to 
settle negotiation impasses independently of the members of the Authority. 
Members of the FLRA, FSIP, and OLRC should not engage in activities 
which conflict or appear to conflict, with their officials duties and 
responsibilities.

t
The composition and functions of the Federal Labor Relations Authority, 
the Office of Labor Relations Commissioner, and the Federal Service 
Impasses Panel are explained in detail below, and their organizational 
relationships are shown in the chart included in the main body of the 
PMP report.

A. FEDERAL LABOR RELATIONS AUTHORITY 

1. Composition

TO. FLRA should be composed of a full-tme Chairperson and two 
^mbers (consideration could be given to part-time or a com- 
bination of full-time/part-time) who should not be otherwise 
employed by the Federal Government. This separation 
of Authority members from management functions will eliminate 
the much-criticized present appearance of a n r p L s i b a i ' t ^ o r

the Authority should be of 

2* program Functions
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and prescribe regulations to carry out its functions. The 
Authority should continue to issue interpretations of the basic 
program charter and statements on major.policy issues which it 
deems to have general applicability to the effectuation of the 
overall labor-management relations program. The FLRA should 
also continue to issue information announcements and should 
provide technical assistance and information to agencies and 
labor organizations, including the publication of its decisions 
and other issuances and related indices, and should maintain 
files of labor agreements and arbitration awards interpreting 
these agreements, a function now performed by the Civil Service 
Commission (CSC). The Authority should continue the practice 
of periodic, general reviews and assessments of the operation 
of the labor-management relations program and recommend changes. 
In particular, the FLRA should initiate a review and assessment 
of the scope of bargaining within two yeata from the date of 
its establishment to give further consideration to impacts on 
bargaining of internal agency regulations and of central 
personnel and General Services Administration (GSA) regulations. 
At the same time, it should also review and assess the function
ing of the unit determination process to determine Whether 
changed criteria or procedures are needed. Several of these 
functions will need to be modified if legislation, in contrast 
to Executive Order, is chosen to implement these recoonended 
changes.

3. Appellate Functions

The Authority should be empowered on specified grounds and upon 
request of an aggrieved party to review the decisions of the 
Office of Labor Relations Commissioner, the negotiability 
determinations of agency heads, the awards of arbitrators and 
the negotiation impasse actions of the Federal Service Impasses 
Panel.

a. Office of Labor Relations Commissioner Decisions

The FLRA should exercise its discretion in the granting of 
review of a Commissioner's decision on a basis similar to 
that of the FLRC in the review of a decision of the Assistant 
Secretary of Labor for Labor-Management Relations. That 
is, a petition for review should be granted only where 
major policy issues are present, or where it appears that 
the decision was arbitrary and capricious or where the 
Coxmnissioner's findings of fact are not supported by 
substantial evidence on the record considered as a whole.

b. Negotiability Determinations

The Authority should continue to review as « matter of 
right the i^gotiability determination of an agency head, 
except that a 30-day time limit should be established for 
the agency head to act upon the request for a negotiability 
determination. Failure to act upon the request within this 
time period would entitle a labor organization to appeal to 
the Authority, without a prior determination of the agency 
head. In addition, the Authority should give negotiability 
issues the priority consideration which FLRC now accords to 
the referral of such issues from the Federal Service 
Impasses Panel. These changes should speed the resolution 
of negotiability issues and as a consequence should reduce - 
the occasions for interruption in the bargaining process 
which may arise while they remain unresolved. If the FLRA 
finds that the presence of factual issues renders it 
difficult or impossible to rule on a negotiability issue, 
it should have the authority to appoint an administrative 
law judge to develop the necessary facts and to issue his 
findings and conclusions, and recommended decision and 
order.
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c. Arbitration Awards

The Authority should continue to review the awards of 
arbitrators in grievances under negotiated contracts, 
including determinations of grievability/arbitrability, 
where it appears that the exceptions to the award present 
grounds of violation of applicable law, appropriate regul-* 
ation, or labor-management relations charter or other 
grounds similar to those upon which challenges to arbitration 
awards are sustained by courts in private sector labor- 
management relations. Experience has demonstrated that 
FLRC's policy of calculated restraint in exercising this 
review authority has not adversely affected the arbitration 
process. Indeed, the Council's policy has fostered the 
process of making it clear that awards will not be reviewed 
except on the quite limited grounds described here.

d. Federal Service Impagses Panel Actions

The Authority should review the final negotiation impasse 
actions of the Federal Service Impasses Panel, but only 
where the action presents a major policy issue or where the 
action presents the same grounds for review as now apply to 
awards of arbitrators. This authority, heretofore implied 
in the nature of the relationship between the Panel and 
FLRC as the program's central authority, has not been 
exercised in the past, and it is not anticipated that it 
would often be necessary to exercise it in the future, 
except in the unlikely event that the limited grounds 
described here are present. This authority should not 
otherwise include power to review the substance or merits 
of any final settlement issued by the Panel.

® • Neutrality and Coordination

The composition and functions of the Authority, explained 
above, complete the transition of the past several years of 
the central administrative organization for labor-management 
relations to a "neutral” body composed of persons who are 
not o t h e w s e  employed by the Federal government.
It also integrates into one organization the dispute 
resolution machinery and should bring about better

oody will avoid the appearance of bias inherent in 
existing third-party machinery and be responsive to laho 
organization complaints, justified or L t r c o n c e r ^ W  ^  
management orientation of the decisions reached ^

and should be preserved and ! Program
eeparate, strengthened central Banage^M“L r r ‘’°K-‘*' 
suggested in part IV below 
balance in the operatioi^^

^FICE of labor RELATIOWS COMMISSTnwfg 

Structure

- a ? e T : :  •>«
Authority to perform the represenJLion f  Relations
practice functions now lodJd unfair labor
feneral Counsel (GC) within OLRC should bf'
the President or the FLRA « . appointed by either
-tters as representa^^’e
c«es. This integration of functiLrt /  P”*®ntation of ULP 

efficiency and effectiveness i r  d^^^ . rioT*''
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The GC should supervise a small field structure similar to that 
of the present A/SLMR, and the OLRC should have available the 
services of administrative law judges. The decisional and 
prosecutorial functions should be performed by separate staffs 
between OLRC and GC, both organizationally within the FLRA, 
along the lines of the functional separation in the NLRB, 
to avoid conflicts of interest. As noted above, decisions of 
the OLRC should be appealable to the FLRA, as those of the 
A/SLMR are now appealable to the FLRC. With an independent, 
neutral FLRA, it is anticipated that judicial review will not 
be required except, of course, on Constitutional matters, (if 
the labor-management program continues on an executive order 
basis, judicial review would not be generally available to 
employees or unions, in any event, except on Constitutional 
issues.)

'2. Functions

a. Representation

With regard to representation, exclusive recognition 
should continue to be granted on the basis of a secret 
ballot election. Eligibility for national consultation 
rights should be decided by the OLRC in accordance 
with criteria prescribed by the Authority.

In the Federal program, a labor organization must 
achieve exclusive recognition in an appropriate 
unit of employees before it is entitled to negotiate 
for those employees. Under E.O. 11491, exclusive 
recognition is won by secret ballot election super
vised by the A/SLMR. Other methods for granting 
recognition are also employed in other labor 
relations systems. The election requirement of 
E.O. 11491 has been criticized as unduly restrictive, 
expensive and time-consuming. On balance, however, 
most observers think that the secret ballot provisions 
in the Order have worked well, and that considerations 
of cost and time that might be saved by adoption 
of other methods of determining recognition where 
there is a question concerning representation are not 
sufficient to justify a limitation on the employees' 
right to express by vote a choice concerning exclusive 
representation.

Present procedures for unit determination and conduct 
of elections are generally accepted and should be 
followed by the OLRC at this time, subject to review 
within two years of this reorganization. In the 
private sector, the NLilB may issue an order to 
bargain on the basis of a majority showing of interest 
through authorization cards ("card check") if an 
employer's unfair labor practices (ULPs) make a 
fair election impossible. It is rare, indeed almost 
unheard of, for a Federal manager's ULP to preclude a 
fair election. But provision of a card-check alternative 
in that eventuality is a safeguard that may help to avert 
such an occurrence. Accordingly, FLRA should examine 
whether there is a need for the OLRC to be empowered to 
issue a bargaining order on the basis of a card-check in 
such limited circumstances.
The conditions under which national consultation rights are 
granted have proved practicable and generally acceptable.
No change is proposed.

b. Unfair Labor Practices

The General Counsel of the OLRC should be given authority 
to present unfair labor practice complaints before 
administrative law judges.

50-952 0 - 7 9  92
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The Federal labor-management relations program has already 
adopted, with some adjustments, the basic ULP provisions of 
the National Labor Relations Act (NLRA). Overall, such 
provisions are well understood and accepted, both as to 
substance and enforcement. However, unlike the NLRA procedures, 
each complainant in a ULP dispute under Executive Order 
11491 is responsible for prosecuting his own case before an 
administrative law judge. This means that in some cases 
ULP records may be misleading or incomplete, may not 
address the issues, may be unnecessarily long, etc. As 
a result, the cost of litigation, both to the parties 
and to third-party officials, may be excessive. Moreover, 
inconsistencies in the quality of representation may result 
in poor presentations, making administrative justice in 
some meritorious cases more difficult to achieve. Although 
tiie 1975 review of the Order authorized independent ULP 
investigations by the A/SLMR, that official is not permitted 
to present these cases at trial (except for cases involving 
strikes or picketing) as is done by the General Counsel of 
the NLRB to enforce the NLRA in the private sector.
Many Federal managers have argued that the nonadversary 
nature of the Federal program, as compared to the private 
sector, renders the establishment of such enforcement 
authority inappropriate. It is alleged that if the Government 
investigates ULP charges, the complainant can make his own 
case if he has access to the investigative file. Another 
argument is that placing the burden and expense of prosecu
tion on the complainant tends to screen out frivolous 
or unmeritorious complaints. Also, if there is an exclusive 
representative, the union may supplement the individual's 
resources (unless the action is against the union).
But there are strong arguments that the effective enforce
ment of the ULP provisions requires a more extensive 
involvement of the central authority. There is a need to 
protect the public interest in preventing or remedying 
ULPs, which might not be possible if the complainant must 
bear the burden and expense of prosecuting his own case.
In this connection, the present and past A/SLMR's have 
argued that meritorious cases are not now prosecuted 
because of the current restriction, and those that are

Bometimes been inexpertly prepared and present- 
ed. A General Counsel, experienced in administrative 
proceedings, moreover, can develop expertise in labor 
relations and in recognizing and framing ULP issues in 
screening out non-meritorious cases and in presenting 
meritorious ones. (As noted above, the prosecutorial
t h rdecHi ® separate fromthe decisional process.)

Recent court decisions have recognized a First ,

dispute has thus been n u l i m e i  f
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The ULP procedures should be permitted to encompass 
matters subject to statutory appeal procedures, where 
applicable. (See part HI.)

Remedies for unfair labor practices should be expanded 
to permit greater relief in certain areas; e.g., back 
pay with interest. (See part IH.)

The A/SLMR's function of determining questions of 
grievability and arbitrabilit\> should be vested in 
arbitrators, with provision for limited review by 
the FLRA. (See part III.)

Standards of Conduct

Standards of conduct administered by the A/SLMR should 
continue to be applied to unions in the Federal service.
The form of their enforcement should depend on the legal 
basis for the Federal labor relations program as a whole.

In the private sector, as well as in the Postal Service, 
union members are guaranteed rights to democratic 
participation in the internal affairs of their labor 
organization by the 1959 Labor-Management Reporting and 
Disclosure Act (LMRDA). Furthermore, that law requires 
the filing by labor unions of certain reports and places 
fiduciary responsibilities on the officers of labor 
unions to ensure that they act in the interest of their 
members. While unions that represent Federal employees 
are subject by regulation to standards of conduct 
generally equivalent to those applied by law in the 
private sector, the Order's provisions and the implementing 
regulations lack the direct remedies for violations, 
court enforcement, and judicial review that would be 
available under the LMRDA.

The application of standards of conduct to Federal sector 
unions, and their substance, are not at issue, but 
their form is. If the Federal program is continued under 
Executive Order, the standards in the current Order should 
be retained. (If it is placed under legislation, it then 
would make sense to provide for LMRDA coverage.) The 
standards of conduct are enforced by the A/SLMR. These 
A/SLMR functions should not be integrated in the FLRA.
Since the LMRDA is administered for the private sector 
by the A/SLMR, uniformity makes it desirable that he 
retain this function with respect to Federal employee ' 
unions. The A/SLMR's authority to effectuate the 
standards through regulation should be continued, with 
a possible appeal to the FLRA.

C. FEDERAL SERVICE IMPASSES PANEL

1. Composition

The FSIP should be composed of a part-time Chairperson and at 
least two part-time members who should not be employed in any 
other capacity by the Federal Government. Panel members should 
be chosen from persons who are knowledgeable about government 
and in the resolution of negotiation impasses. The Chairperson 
and other members should be appointed by the President, and, if 
the reorganization is by legislation, they should serve staggered 
terms of five years and should be removable only for neglect of 
duty or malfeasance in office. Not more than a majority of the 
members of the FSIP should be of the same political party.

Z. Functions

The FSIP should consider and settle negotiation impasses.
It should continue to employ an "arsenal of weapons" approach*
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That is, it should continue to fashion approaches to resolving 
impasses which are tailored to the individual impasse situation 
and which represent the least interference with the collective 
bargaining process consistent with resolving the dispute 
between the parties. The methods which have been used range 
from directing the parties to engage in additional negotiations, 
with or without mediation assistance, to the utilization of 
representatives at higher levels of the agency or If^or organ^a- 
tion, to factfinding with reconnnendations, and finally but very 
rarely to the imposition of a settlement —  interest arbitration.
The uncertainty as to which approach will be selected by the 
FSIP has encouraged the parties in the vast majority of_cases 
to reach agreement voluntarily, a fundamental concept of 
collective bargaining. Accordingly, the record is clear that 
the FSIP should continue to employ ̂ its proven techniques in the 
resolution of negotiation impasses, as the deterrent to, and 
substitute for, the prohibited strike.

D. ALTERNATIVE STRUCTURES

The Task Force considered alternatives to the FLRA structure 
outlined above. These included additions to the present FLRC or 
changes in its composition short of reconstituting with all 
neutral members. Another possible variation in the FLRA sub
structure would be to retain A/SLMR functions in the Department of 
Labor, continuing the present divided program administration.

II. SCOPE OF BARGAINING AND CONSULTATION

A. BARGAINING 

RECOMMENDATION:

The current scope of bargaining should not be changed.

The current scope of bargaining is narrowed by the exclusion of matters covered 
by laws (Title 5 of the U.S. Code and others), regulations (central personnel 
regulations issued by the Civil Service Coimnission and others, and regulations 
issued by agencies at headquarters or primary national subdivision levels 
for which a compelling need exists as determined by the Federal Labor Relatxxras 
Council), and provisions of Executive Order 11491, as amended (Sections 11(b),
12(b) and others). The actual bargaining scope on the other hand has been 
broadened by determinations that procedures leading to, and the impact of, 
management decisions are mandatory subjects, and by the pragmatic experience of 
bargainers in negotiating permissible subjects. The compelling need concept was 
introduced as a result of 1975 changes in the Executive Order and to date has 
been the subject of a very small number of FLRC determinations. The practical 
scope of bargaining may expand with the issuance of a greater number of deteraiina- 
tions on the reach of this concept and the procedures and impact rulings, and as 
representatives of labor organizations and agencies acquire experience in interpret
ing and applying these principles to individual bargaining situations. Also, any 
substantial decentralization of personnel authority from the Civil Service 
Commission to line agencies would expand the scope of bargaining in practice*
The effect of all these developments on the current scope of bargaining should be 
assessed before giving further consideration to expanding the scope. As noted in 
part I of this report, it is recommended that the Federal Labor Relations Authority 
review and assess unit determination and the scope of bargaining in two years 
with the view to removing or relaxing the current constraints on bargaining 
imposed by internal agency regulations and central personnel regulations issued 
by the Civil Service Commission and regulations'issued by the General Services 
Administration. For these reasons, it is recommended that the current scope of 
bargaining not be changed at this time.

Although it is not recommended that the scope of bargaining as now formulated be 
altered, it is recommended that "mission” , "budget", "organization", and "internal 
security practices" be shifted from Section 11(b) of the Executive Order, which 
lists permissible subjects of bargaining, to Section 12(b), which lists prohibited 
^bjects. In practice, unions and agencies have not bargained on these matters, 
which go to the essence of an agency's existence, structure and purpose and 
establish Its place in the scheme of Fedeial governmental organization. Thus,
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th« shifting of these natters to Section 12(b) would make the enumeration of 
prohibited subjects in this section conform to what has been the practice.

Wiile TOt a substantive change, this shift might be viewed by some observers as 
narrowing the scope of bargaining. This reaction may require consideration of 
moving to Section 11(a) or (b) some 12(b) matters which may not be essential 
to an agency's existence.

B. CONSULTING ON CENTRAL PERSONNEL POLICIES AHD REGULATIONS 

RECOMMENDATION:

Central personnel policies and regulations should be subject to a require
ment to consult, on a systematic basis, through a bilateral National Personnel 
Policy Committee (NPPC) appointed by and advisory to the Administrator of the 
Federal Personnel Management Agency (FPMA).

Personnel policies and regulations issued by the central*-management agencies
—  primarily CSC, also GSA and others —  limit the scope of bargaining within the 
employer-agencies. To the extent they are prescriptive, these central policies 
and regulations are nondiscretionary with employer-agencies and restrict bargaining 
at levels of exclusive recognition. While the central agencies themselves, CSC 
in particular, may frequently or even regularly consult with unions and employer- 
agencies in developing personnel policies and regulations, these are ad hoc 
processes at the initiative of the central agencies. There is no requirement to 
consult on these matters, and no sanctiion for failure to do so. .Also, there is 
no continuing mechanism for ensuring that consultation is systematic*

As a rule, the unions would like to have many central policies and regulations 
decentralised to agencies and thus made negotiable by moving them into the scope 
of bargaining at levels of exclusive recognition with the employer-agencies.
(Exceptions to this rule involve central policies of high benefit to employees or 
great advantage to unions, where they see little to gain and something to lose if 
these are subjected to bargaining.) The central-management agencies note that 
many of their policies and regulations are themselves nondiscretionary —  i.e., 
implementing statutes or Presidential directives —  and may require uniform 
or prescriptive application across-the-board. While the employer-agencies 
agree that these matters must be determined centrally, they would like to 
have a more systematic and meaningful role in that process. Unions want similar 
rights to consult (although they would prefer negotiation).

A National Personnel Policy Committee (NPPC) should be established to provide such 
consultation. It should be composed of 15 members appointed by the Administrator 
of the FPMA: (a) an official of the FPMA, who shall serve as chairman of the 
Committee and shall be responsible for transmitting its recommendations to the 
FPMA; (b) seven members from among officials of the other executive agencies, who 
shall serve as members representing the employer-agencies; and (c) seven members 
appointed from among the unions which represent the greatest numbers of Federal 
employees under negotiated labor agreements. The FPMA should provide such 
personnel and administrative support and resources as the Chairman of the 
NPPC deems apppropriate and necessary to carry out its functions.

The Administrator should consult with the NPPC and consider its views prior to 
issuing new or revised regulations which affect matters subject to bargaining in 
employer-agencies, to ensure that the scope of bargaining is not unnecessarily 
or undesirably restricted. The obligation of the Administrator of the FPMA 
to consult with the NPPC should be similar, in scope, nature, and enforcement, as 
the existing duty of an employer-agency to consult with a union holding national 
consultation rights. The obligation of the Administrator/FPMA to consult should 
also include general provisions related to position classification. A charge of 
failure or refusal to consult, however, should not operate as a stay to the Admin
istrator taking such action as the FPMA considers necessary. If, upon review, the 
Federal Labor Relations Authority finds « violation of the obligation to consult, it 
should impose the same sanctions in like manner as it would in the case of an employer 
agency violation under present national consultation rights.

This recommendation is designed to establish an appropriate balance between
(1) the aspirations of unions and employer-agencies to have a meaningful and 
systematic role in determining central personnel policies and regulations and (2)
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the needs o f  the Federal Per»onnel Management Agency fo r  achieving the
and tin e ly  execution  o f  laws and P residentia l d ire c t iv e s . At iem,
would preserve the primacy o f  merit p r in cip les  in the Federal
co n tin L  established b ila te r a l mechanisms fo r  setting  pay and basic econOT
frinees separately, and provide for continued incremental expansion ^
'r ^ r g a i n i n r a s  is  i-pacted  by cen tra l personnel p o lic ie s  and regu lations at
leve ls  o f  exclusive  recogn ition  in the em ployer-agencies. I t  is
ne^t step for the A dm ini^ration to take at th is  time, consonant with other
changes recocmended in  the Federal serv ice  l.bor-management re la tion s  program.

c o»»nnrTTVITY. pnALITY OF WOBKIHG LIFE, AHD LABOR RELATION^

(2) Productivity Bargaining.

bargained ru les.

suited to the Federal labor-management re la tion s  progr .

. i o . >■ .w ™ *  «<
who is  management with resp on sib ility  to manage.

I I I .  RELATIONSHIP BETWEEN GRIEVANCE AND APPEAL SYSTEMS; MAKE-WHOLE REMEDIES

A. GRIEVANCE AND APPEAL SYSTEMS

RECOMMENDATION:

The negotiated grievance and arb itration  procedure should be the sole  
procedure, except for the ULP resolu tion  system, available to  bargaining 
unit employees for the resolution  o f  a l l  complaints and claims covered by 
that procedure regarding personnel p o lic ie s  and practices and matters 
a ffectin g  working conditions in the un it, including major d is c ip lin e
— except that employee grievances related to implementation o f the Fair 
Labor Standards Act, equal employment opportunity, c la s s if ic a t io n  o f  
positions and jobs, and p o li t ic a l  a ctiv ity  should be subject to  separate 
and exclusive statutory appeal procedures. I t  may a lso be necessary to 
exclude certain  technical matters that are more suited to adm inistrative 
review than to arbitration  under the negotiated procedure. (See re la te d "  
recommendations o f  Task Forces 3 and 8 .)  Questions o f g r ie v a b ility  
/a rb itra b ility  under the negotiated procedure should be determined by the 
arbitrator, with provision for lim ited review by the Federal Labor Relations 
Authority.

A recurring theme o f  the parties and commentators during th is study —  a 
view upon which there was almost tota l unanimity — was a desire to sim plify  
and harmonize the grievance and appeal rights authorized by or pursuant to 
statute with those established through c o lle c t iv e  bargaining under Executive 
Order 11491. as amended. The dominant view on this subject favors broad-scope 
grievance handling and arbitration  under negotiated procedures for  bargaining 
unit employees, including coverage o f matters related to , and a ffe c t in g , 
most employee rights and protections currently reviewed under procedures 
which implement and enforce provisions o f  law.

In the course o f its  1975 study o f  the Executive Order, the Federal 
^ d era ?® U bor° in c lu d ed  that i t  was in the best in terest o f  the
S l U s i  parties to be free  to negotiate the
fu lle s t possible grievance and arbitration  procedures in th eir  contracts 
« « i s t e n t  with the requirements o f  statute%nd the Order, t i th  m a tter^ for  
which statutory appeal procedures ex ist being the sole  maAdlJory e x c tu s io ^
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prescribed by the Order. In the Council'• view, the ap p lica tion  o f  this 
philosophy would give the parties greater f l e x ib i l i t y  at the negotiating 
table to fashion a contractual procedure which su its  their particu lar 
needs. Consequently, Section 13(a) o f  the Order was amended to permit the 
parties to negotiate the scope and coverage o f the grievance and arb itration  
procedure, instead o f  lim itin g  i t  to grievances oyer the in terpretation  or 
app lication  o f  the agreement. (Matters fo r  which a statutory appeal procedure 
ex ists  are s t i l l  excluded, however, and the resultant procedure may not 
otherwise c o n fl ic t  with statute or the Order.) Moreover, the amended 
Order provides that the negotiated procedure is  the exclusive procedure 
available to the parties and the employees in the unit for resolving 
grievances which fa l l  w ithin it s  coverage.
Despite the authorization to negotiate broader grievance and arb itration  
procedures provided under the 1975 amendments, Federal managers, unions and 
employees have continued to express concern over the question o f  what 
relationsh ip  is  appropriate between statutory appeal procedures and negotiated 
grievance and a rb itration  procedures. While the parties are generally pleased 
with the operation o f  the grievance and arb itration  procedures achieved through 
c o lle c t iv e  bargaining, cr it ic ism s have been heard that the range o f issues which 
may be brought to im partial arb itration  under the negotiated procedure is s t i l l  
unnecessarily lim ited . S p e c ific a lly , labor organisations which have expressed 
an opinion on the problem point out that because o f  a m u ltip lic ity  o f  grounds for 
statutory appeals, certa in  kinds o f  d isc ip lin e  are excluded from the negotiated 
procedure; that "make-whole" remedies are not available in some cases processed 
under the negotiated procedure; and that statutory systems are more complex and 
less cred ib le  for  the resolu tion  o f some complaints than the negotiated procedure. 
Furthermore, the a v a ila b ility  o f  a lternative appeal and grievance systems means 
that Federal employees may be confused about forums for processing th eir  complaints, 
and e ffectu a tion  o f th eir rights may o ften  depend on their a b ility  properly to 
c la s s ify  the nature o f  their claim s. These cr itic ism s have .been, in the 
main, supported by agency managers, who a lso  assert that the Federal personnel 
system, including the labor re la tions program, would be better served by 
an expanded coverage o f  negotiated grievance and arb itration  procedures.
Federal managers indicate that they have been deterred from taking necessary and 
appropriate personnel actions by the complexity o f  procedural requirements which 
must be met before such actions may be sustained i f  and when a statutory appeal 
process is  invoked by an a ffected  employee.

Management and union representatives argue that negotiated grievance procedures 
(most o f  which terminate in binding a rb itra t io n ), which now cover about 52 

.percent o f  the Federal c iv i l ia n  work fo rce , have achieved more satisfy ing  
results insofar as the parties are concerned. While the record indicates that 
the statutory system may be more c o s t -e f fe c t iv e  and is  demonstrably more 
expeditious —  e .g . ,  i t  has taken an average o f 5 1/2 months to resolve adverse 
actions which have involved a hearing in FEAA, compared to over 10 months in 
Federal sector grievan ce-arb itration  —  strong and pervasive negative perceptions 
among unions, employees and managers with regard to statutory systems warrant 
serious consideration  o f  permitting coverage o f such matters under procedures 
established by the p a rtie s , fo r  greater c r e d ib il ity .

Accordingly, con sisten t with the philosophy expressed by the Council in it s  1975 
review o f  the Order, a greater benefit to the Federal labor-management relations 
program w ill  resu lt from authorizing an expansion o f  the negotiated grievance and 
arbitration  procedures into such areas as major d isc ip lin e  now exclu sively  within 
the purview o f  statutory apppeal systems, than would be gained from a continuation 
o f the present d iv e rs ity . I t  is  recognized, o f  course, that there are several 
crucia l and sen sitive  areas within the Federal environment which would be inappro
priate for review by someone, such as a private a rb itra tor , outside the 
Government stru cture. Such se n s it iv ity  c le a r ly  ex ists  with respect to matters 
concerning the Fair Labor Standards A ct, equal employment opportunity, position  
c la s s if ic a t io n , and p o l i t ic a l  a c t iv ity .
It is  in  the public in terest to have employee rights in these areas protected in 
separate and exclusive statutory appeal procedures. I t  may a lso  be necessary to 
exclude certa in  technical matters that are more suited to adm inistrative review 
than to arb itration  under the negotiated procedure. With such exceptions, the 
parties should be allowed to negotiate th eir grievance process as the sole 
procedure available  to bargaining unit employees for the resolu tion  o f a l l  
complaints and claims regarding personnel p o l i c ie s ,  and p ra ctices , and matters 
a ffe ct in g  working conditions in the unit —  including major d is c ip lin e . This is
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not in tendei to lim it the a v a ila b ility  o f  the unfair labor practice  procedure 
where a p p licab le , as an a lternative  route —  e .g . ,  in  cases o f  d is c ip lin e  
resu lt from discrim ination  on the basis o f  union a c t iv ity . Nor is  i t  intended 
that a rb itration  awards serve as precedents for  unfair labor p ractice  deter
m inations, or for  determinations under statutory procedures.

For employees not represented in  exclusive units and to the extent that parties 
to negotiated grievance a rb itration  procedures choose not to cover those statutory 
appeal issues that would be opened by th is  change to reso lu tion  under the 
con tract, the statutory appeal protections would remain ava ilab le  to employees 
under an a lternative  system.

( I t  should be noted that an expansion o f  the scope o f  the negotiated procedure, 
coupled with the duty o f  fa ir  representation, could mean grea tly  increased 
expenses for the unions in representing unit employees. Their claim to  some 
form o f  union security  or representation fee (see  d iscu ssion  elsewhere in th is 
paper) might find greater support in such circum stances. Indeed, authorization  
o f  some form o f  representation fee would lik e ly  encourage unions to accept 
expanded r e sp o n s ib ilit ie s  in th is area .)

B. MAKE-WHOLE REMEDIES

RECOMMENDATION:

L eg islation  should be proposed to permit the O ffice  o f  Labor Relations 
Commissioner and arb itrators to fashion meaningful "make-vhole” remedies.

One o f the more te l l in g  cr it ic ism s  leveled  at the current Federal labor 
relations program concerns the absence o f  % ake-whole" remedies —  e .g . ,  
res titu tion  o f a l l  monies lo s t  because o f  the em ployer's unlawful 
action  as w ell as reinstatement with no loss o f  sen ior ity  or b en e fits .
The purposes o f  such remedies are to provide equity to the employee 
and to prevent a wrongdoing employer from enjoying a "w in d fa ll" as a 
consequence o f i l le g a l  conduct.

Without such remedies, neutrals charged with remedying unfair labor practice  
v io la tions or claims raised under the terms o f  the c o l le c t iv e  bargaining 
agreement (including contentions that the contract has been circumvented or 
ignored) are prevented from meaningfully resolving disputes within the system.
Lack o f  such remedies, moreover, is  contrary to a fundamental precept o f law that 
rights should not be created without appropriate remedies to enforce them.

Under the present Federal program, arb itrators and the Assistant Secretary 
of Labor for Labor-Management Relations have encountered d i f f i c u l t ie s  due to 
the existence of statutory and regulatory p rov isions, such as the Back Pay Act, 
in formulating complete "make-whole" remedies to redress grievances and unfair 
labor practices in such important areas as d is c ip lin e , promotions, and reductions- 
in -fo rce . Furthermore, these regulatory and legal requirements have barred or 
severely lim ited the fashioning o f  remedies which arbitrators and the National 
Labor Relations Board have found to be appropriate in the private se ctor . For 
example, the Board upon finding an unfair labor practice  in a case arising 
from an unlawful reduct ion -in -force  ordered by an employer, could compel the 
employer to cancel that personnel action and return the separated workers to 
their jobs with back-pay plus in terest even i f  (in  extreme cases) the employer's 
compliance w ill result in displacement o f  other innocent employees; the theory at

v io la tion  and the rights which are being 
enforced belong in the public and are not personal to the wronged employees. 
t h l r l l  I arbitrator could d irect an employer to take sim ilar action  where

 ̂ v io la tion  o f the provisions o f  the 
applicable labor agreement. These kinds o f  remedies are commonplace in the
ex p Ir ien crh a rsS r^ ''th  ^ 7  supported by equitable considerations and since

0^ 0 1 d e t « r .n t ,  to repeated v io la tion s

Much o f the rationale which furnishes the foundation for "make-whole’' remedies in 
T h e re ^ o r f% e g isU tiL ‘'s to i}d  re la tion s  program.

ints.
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to train  arb itrators in the various laws, regu lation s, p o l i c ie s ,  and other 
Federal-wide d irectiv es  which iapact the operation o f the labor-management 
relations program.

IV. MANAGEMENT ORGANIZATION AND UNIT DETERMINATION

A. ORGANIZATION OF THE EMPLOYER FOR MANAGEMENT EFFECTIVENESS 

RECOMMENDATION:

A strong, management-oriented o f f i c e  o f  labor-management rela tions should 
be established in the central personnel agency. I t  should serve as 
the locus o f  authority for  leadership and development o f  Executive Branch 
management p o licy  on Federal labor-management re la tion s , and have primary 
resp on s ib ility  fo r  providing technica l advice and p o licy  guidance to agency 
management on a day-to-day basis .

The a b i l i ty  o f  the Government as an employer to conduct an e f fe c t iv e  
and productive labor-management re la tion s program depends, to a large 
extent, on how i t  organizes for c o l le c t iv e  bargaining. Whether bargaining 
takes place on a cen tra lized  or decentralized basis is a key factor in the 
organization of management for maximum resu lts  from the bargaining process.
The present framework suggests the need for several major structural 
changes. Such changes are v it a l  i f  management is to increase it s  labor- 
management rela tions  program e ffectiv en ess  while at the same time carrying 
out its  m ission.

In an e f fo r t  to enhance P residential leadership in Federal-wide personnel 
management, i t  has been recommended that a central personnel agency be 
established which would have as it s  main function advising the President in 
the formulation and adm inistration o f ,  and providing s ta f f  assistance to, 
management on Government-wide personnel p o licy . Headed by an individual 
with Cabinet rank, the central personnel agency would serve as the principal 
contact point between the President and agency heads on personnel matters 
which a ffe c t  the Federal w orkforce.

To carry out the specia l functions o f  the central personnel agency in 
re la tion  to employees represented by unions, there should be established 
within th is agency a h ig h -le v e l, management-oriented O ffice  o f Labor- 
Management Relations (OLMR). It  would help to assure that Presidential 
p o lic ie s  and ob je ct iv es  are e f fe c t iv e ly  and expeditiously  communicated and 
implemented throughout the Federal establishment. The newly created 
OLMR should be sim ilar in structure to the present OLMR located in the 
C iv il Service Commission. It  would d i f fe r ,  however, in th a t .its  
single purpose would be that o f  exercising management leadership in the 
area o f  Federal labor re la tio n s . The current confusion and co n flic t  o f 
function caused by the Chairman o f the C iv il Service Commission also 
serving as Chairman o f  the Federal Labor Relations Council would be e lm in a t- 
ed. Under the present system the CSC/FLRC Chairman is  frequently required 
to render and review on appeal his own d ec ision s . Not only has 
this arrangement come under severe cr it ic ism  from both organized labor and 
some committees o f  Congress, but i t  has also enjoyed l i t t l e  support among 
agency managers.
A strong, management-oriented labor-management relations o f f i c e ,  which 
would function as an arm o f  the central personnel agency, also has sign ifican t 
merit on basic management p r in c ip les . Conceptually i t  would function like 
the private sector model o f  a corporate o f f ic e  o f industrial re la tion s : a 
strong central o f f i c e  geared to providing s ta f f  assistance to line management 
in both general personnel management and labor-management re la tion s . It 
should be s ta ffed  with h ighly competent professionals with extensive knowledge 
in labor-management re la tion s . I t  should be structured so as to render timely 
s ta f f  assistance and expertise to managers in a system which continues to 
operate on a large ly  decentralized basis . This would Include providing 
experts to a ssist  managers with lo ca l bargaining and contract administration, 
i f  requested. I t  should a lso , however, have the capab ility  to serve, in 
conjunction with other Executive branch e n t it le s , as the lead o f f ic e  in 
conducting bargaining and/or consultation  on a government-wide or national 
b a s is .



operations.
This change can be accomplished through use o f  the P resident's
reorganization authority.

B. UNIT STRUCTURE

Unit structure. “ ^her substantive issues re la tin g  to^co^
bargaining. ^reaj 7 ,  by^he h.story^^^^ . .^ L iz a t io n .  the
Existing units r e f le c t  tne nation and the adaptation o f

determining bargaining units seems warrranted at th is  time.

TO obtain exclusive - c o g n i t i o n  a proposed unit mu^^satU^^

? ^ e : :“ u ir S e  a“ o l . n i t y  o f  in te re s t ; (2 ) the unit 
m Lt promote e ffe c t iv e  dealings; and (3 ) i t  must promote e f f ic ie n c y  
operations. Currently more than 3.500 exclusive  bargaining ‘
F ^era l sector ; the average unit contains 334 employees. In f ®
number o f  units and the re la tiv e ly  small average s iz e , th is  part ^  H  I h ^  
has operated reasonably w e ll. Moreover, during the la s t
program, the FLRC amended the Order to permit an agency and a labor organization 
to agree b ila te ra lly  to consolidate, without an e le c t io n , those bargaining units 
represented by the labor organization within the agency. Such con solidation  o f 
units could substantially expand the scope o f  negotiations as exclusive represent
atives would negotiate at higher authority lev e ls  in agencies. Thus far the 
results o f this change have not been dramatic.

Although there is  general sa tis fa ction  with the present procedure and no 
change is  recoimnended, i t  is  strongly suggested that as soon as p ractica b le , 
within two years o f  implementation o f th is reorganization, the FLRA should 
in itia te  a review o f  the unit determination process to ensure that i t  is  function
ing compatibly with the new emphasis o f  the program.

V. UNION SECURITY

OPTIONS:

Consideration may be given to authorizing the negotiation  o f payment o f  a 
representation fee through payroll deduction by unit employees who are not 
union members, particu larly  i f  the ob ligation  o f fa ir  representation is  
extended by placement o f  various statutory appeal rights under negotiated 
grievance procedures. A lternatively , i f  such authorizing le g is la t io n  is  
not feasible at this time, consideration may be given to such other forms 
o f  union security as maintenance o f  membership, annual (in  lieu  o f  semi
annual) periods for revoking voluntary dues deductions, or a representatioit 
fee arrangement permitting employees to ” opt out” and thereby waive the 
right to union representation in grievances and appeals.

Achievement o f exclusive status means that a labor organization must 
represent a ll employees in the bargaining unit fa ir ly  and equitably, 
without regard to their membership or nonmembership in the orga n iza tion -- 
including negotiating agreements with the employer covering a l l  unit 
employees and processing grievances. In the private se ctor , there is  
statutory authorization for the negotiation  o f arrangements which requ ire, 
as a minimum, payment o f union dues by a l l  unit employees as a condition  o f  
employment, or lesser forms o f union security  (except in those states which 
expressly forbid such con tracts). Thus the union receives finan cia l 
support to defray expenses incurred in representing a l l  employees.
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While both the Executive Order and the Postal Reorganization Act proh ib it 
union security  agreements, numerous states now mandate or authorize such 
arrangements for the public sector . The "agency shop" is  negotiable in the 
D istr ict o f  Columbia, but unit employees may e le c t  not to pay the "represent
ation fee" by waiving the righ t to representation  by the union in grievances 
and appeals. Employees who waive these r ig h ts , however, are not excluded 
from overa ll ben efits  which are gained at the bargaining ta b le .

Constitutional ob jection s on the basis o f  the F irst Amendment to the 
payment o f  dues or fees to a private organization  as a condition  o f  employ
ment have been rejected  by the Supreme Court with respect to both the 
private sector and the non-Federal public s e c to r . For example, the con
s titu tio n a lity  o f  an agency shop requirement in the public sector was 
recently upheld by the U.S. Supreme Court in the case o f  Abood v . D etroit 
Board o f  Education. The Court held that no F irst Amendment bar to such 
agreements ex ists  i f  an employee is  not compelled to make certa in  payments 
(e .g . ,  for  id e o lo g ica l a c t iv it ie s  unrelated to c o l le c t iv e  bargain ing).

In the Federal se cto r , however, i t  nas been argued that a specia l regard 
for employment conditioned only on merit requires that employees have 
the right to re fra in  from union membership or assistance— i . e . ,  that 
such requirements may not be imposed as « condition  o f  Federal employment.
The question is  o ften  presented as an issue o f  " fre e  rid ers" versus "r igh t 
to work", and o f  the righ t o f  "freedom o f  a ssoc ia tion ". This is  o ften  a 
highly charged p o l i t ic a l  issue.

On the other hand, the in terests  o f  employees and management may be served
by making negotiable the deduction o f  a representation fee to help defray
the costs o f  c o l le c t iv e  bargaining and contract adm inistration. The
obligation o f  the exclusive representative to represent a l l  employees in the
unit, whether or not they are union members, can be carried out e f fe c t iv e ly  only by a
union that has the s ta b il it y  o f  organization and finan cia l resources to perform
functions that are frequently expensive and lengthy, such as grievance handling and
negotiations.

The negotiation o f such arrangements, i f  authorized, should be subject to certain  
conditions designed to protect fundamental individual righ ts . F irst, o f  course, 
actual membership in the union would not be required. Further, a provision for 
charitable contributions in lieu  o f  such payments should be made for individuals who 
hold bona fid e  re lig iou s  or conscientious ob jection s to jo in in g  or supporting labor 
organizations. This provision  p a ra lle ls  the provision  relating to health care 
institutions contained in Section 19 o f  the National Labor Relations Act (NLRA).

The amount o f  the representation fee , to be determined in accordance with regulations 
promulgated by the FLRA, should be related d ire c t ly  to the costs o f  representation,
i . e . ,  c o lle c t iv e  bargaining and contract adm inistration. This would appear to meet 
the concerns expressed by the Court in the Abood case that compelling payments for 
ideologica l or p o l i t i c a l  purposes with which the individual disagrees is  not 
Constitutionally perm issible.

Finally, i t  should be p ossib le  for unit employees, in  accordance with a provision 
similar to Section 9 (e ) o f  the NLRA, to p e tition  for an e le ct ion  to rescind the 
authority o f  the exclusive representative and management to negotiate a representation 
fee. Furthermore, consideration  may be given to providing that a union which loses 
such a deauthorization vote could be relieved  o f  it s  " fa ir  representation" duty to. 
represent non members in grievances.

Alternative forms o f  union security  include authorization for unions to negotiate 
provisions: (1 ) requiring "maintenance o f  membership" — i . e . ,  continuation o f  dues 
deductions which have been in itia ted  vo lu n tarily  by the employee for the term o f  the 
negotiated agreement; or (2 )  requiring employees to pay a representation fee unless 
they execute waiver forms releasing them from that ob ligation  and releasing the union 
from its  duty to represent them in  grievances and appeals. A third option could 
involve a change in CSC regulations to permit the parties to negotiate an irrevocable 
dues withholding period o f  up to 12 months, in contrast to the present six-month 
lim itation  on such arrangements. A lternatives (1 ) and (2) might be achieved through 
regulation or Executive Order.
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The issue o f  union security  is  one o f the most con troversia l top ics  in ^®^®^*lunction- 
management re la tion s . I t  may be decided, th erefore , that the more 
ing o f  the labor re la tion s  system that may resu lt from the authorization  o f t ® 
negotiation  o f a representation fee* must be subordinated to the desire for 8*’®* 
public a ccep ta b ility  o f  the program as a whole. In that eventuality , i t  may be 
necessary to consider other forms o f  union security  or to continue the current 
p roh ib ition  on such arrangements.
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SUBJECT; RBSTRUCTURING STATUTORY APPEALS SYSTEM 

PROBLEM:

The present appeal* system covers a wide variety o f  appeal r ig h ts , with 
great variations In procedures, and d iffe ren t appeal bodies. As a re su lt , 
the process is  o ften  time-consuming, cos tly  to appellants, and confusing to 
managers and employees, and both groups believe i t  is  unduly burdensome and 
biased against them.

RECOMMENDATIOM:

1. The President should propose leg is la tion  which: re s tr ic ts  appeal rights 
to adverse actions only (termination o f employment, suspension o f  15 
days or more, reduction in grade or pay, and sim ilar actions 
resu ltin g  from red u ction -in -force ).

2. For adverse action  appeals, permit agencies to negotiate an appeals 
procedure with employee organizations granted exclusive recogn ition . 
Final decisions on appeals would be by binding arb itration  with a 
mutually agreed-upon ou tsider. Agency management and employee organiza
tions would share the cost o f arb itration .

3. For employees in  units not covered by negotiated agreements, estab lish  
a separate appeals body for  fin a l decisions on adverse action  appeals. 
Employees may take appeals to the independent appeal body a fte r  review 
and decision  w ithin the employing agency. The independent appeal body 
must hold a hearing before deciding the appeal.

4 . There w il l  be no appeal within the Executive Branch from a decision  by 
the independent appeal body or by an arbitrator under a negotiated 
agreement.

5. For adverse actions resulting in  termination o f  employment, the 
employing agency must keep the employee on the payroll u n til a 
decision  is  rendered by the appellate body or by the a rb itrator, or  
u n til the time lim it for  f i l in g  an appeal expires.

6. Appeals o f  performance ratings and leve l o f  competence decisions 
should be defined as grievances and considered under agency grievance 
procedures.

7. Reduction in rank should be abolished as a concept and as an appealable 
matter.

8 . In the general leg is la t io n  establishing a revised Federal personnel 
system, language should be included placing a p os itive  duty on agency 
management to take corrective  action  against marginally performing 
employees.

DISCUSSION:

Connnents on the option paper supported establishing an independent appeals 
body outside the CSC. Employee organizations fee l strongly about the need 
for the im partiality  o f  outside binding arbitration . As there are many 
complex administrative problems in providing binding arbitration  fo r  employees 
not in units covered by neogtiated agreements, we have proposed a two-part 
appeals system: a) fo r  ei^loyees covered by recognized employee organ izations, 
we are recommending outside, binding arbitration  fo r  the fin a l d ecision  on 
appeals; and b) fo r  employees not covered by recognized employee organ izations, 
we are recommending the ejtablishment o f  an independent appellate body outside 
the CSC.

If  we accept binding arbitration  fo r  decisions on appeals, we must ensure that 
nomnembers within the unit are fa ir ly  and responsibly represented by the 
employee organizations. Whether sp e c ific  leg is la tion  or regulations are 
needed to guarantee th is  requirement, or whether existing labor le g is la t io n  is  
su ffic ien t needs to be examined thoroughly before adopting th is recommendation.
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In providing a d is t in ct appellate body for  employees not covered by n e g o t i a t e d  
agreements, i t  must be made clear that the avenue o f  appeal to  an independent 
appellate body is  available only to employees in units not covered by a 
negotiated agreement .Because o f  cost and other fa c to rs , some employee organ iza 
tions may seek the p r iv ilege  o f  choosing to take some appeals to  the a p p e lla te  
body rather than to binding arbitration . Such an option is  unacceptable as i t  
removes the constraint on employee organizations against pursuing fr iv o lo u s  
or groundless appeals, and may tend to overburden the independent app ella te  
body, creating backlogs and delays.

The rationale for keeping employees on the r o l ls  during th eir appeals i s  that 
termination is  a severe punishment and management should be required to  have 
its  case in order and ready for  outside scrutiny before i t  decides to take action  
against employees. This provision  received mixed reaction among a Im ite d  
number o f  managers; union representatives favor the approach and b e lie v e  the 
present system is  unfair to employees as i t  permits management to  take severe 
action against employees without having proven i t s  case beforehand.

I f  the employing agency believes that the employee is  needlessly  delaying the 
appeals process, the agency may ask the appellate body fo r  an immediate opin ion  
on the question o f  unnecessary delay, and i f  the appellate body o r  the a rb itra to r  
agrees, the employee may be terminated while the appeal proceeds. In those 
instances where agency management determines i t  cannot su ffer  the problems 
attendant upon having the appellant continue to report for  duty during the 
appeal, the employee may be placed on administrative leave.

To encourage the speedy processing o f  appeals, internal agency procedures 
should be kept to a minimum. It would be fu t i le  to attempt to p rescr ib e  in  
deta il how the employing agency should process an appeal. We recommend that 
CSC define minimum agency requirements and permit management to  work out i t s  
own internal system. The minimum should require that: (1) the employee rece iv e  
in i t ia l  notice  o f  the proposed action , with reasons from the immediate 
supervisor; (2) the agency must Identify a higher leve l o f  management to 
whom the employee may request a reconsideration; (3) agency management 
gives such reconsideration whatever attention i t  deems necessary to  ensure 
that the case is  sound; and (4) management must n otify  the employee o f  
i t s  intention and reasons i f  i t  decides to proceed with the adverse a c t io n . 
Employees may take that second notice to arb itration  or to the app ella te  
body, as appropriate.

The provision  fo r  keeping the employee on the payroll u n til the appeal 
is  decided a lters the nature and purpose o f  the need for  a second -level 
review within the agency before proceeding with an adverse a ction . The 
reason fo r  the review Is no longer primarily the need to p rotect the 
employee from harm, but rather to provide agency management with an 
opportunity to assure I ts e lf  that It  has su ffic ie n t grounds to proceed 
with the proposed action . Although the quality and fairness o f  the 
review is  not without Interest to the employee, It  Is not cru c ia l to h is  or her 
protection , and therefore need not be circumscribed with deta iled  req u ire 
ments for  regulatory proceedings.

Of the present statutory appeals, the follow ing woulo not be appealable 
to the appellate body, nor be subject to binding arbitration :

C la ss ifica tion  and job grading 
Restoration a fter m ilitary duty 
Retirement (except Hiss Act questions)
Adverse su ita b ility  rating 
Denial o f  l i f e  Insurance coverage 
Determination o f exempt, nonexempt 
Examination ratings 
Health benefits decisions 
Reemployment/reinstatement e l ig ib i l i t y  
Restoration a fter m ilitary service

’■j concept generating much
 ̂ “ "d contradictory opinions. For a c la s s ifica tio n  and pay

« r W e  «  a r *  respon sib ility  are evaluated to
whether 8rade level determining pay, i t  imist be questioned

^  denominator o f  rank other than grade le v e l .  BecauL
of the ambiguous meaning o f the concept within the c L te x t  o f  r g r a ^ “
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Structured, p o s it io n  c la s s ifica tio n  system, we are recommending that 
reduction In rank be abolished as a concept.

The recommendation to use binding arbitration  is  not based on the assumption 
that th is  method would be less costly  than the present appeals system.
There are some studies and a rtic le s  indicating that some experience has 
shown arb itration  to be an expensive and time-consuming p rocedu re .
In evaluating such rep orts , one nutt distinguish  between a r b it r a t io n  
o f  disputes and mediation o f  contract n egotia tions; understandably, 
the la tte r  may very w ell develop into a lengthy, expensive p r o c « « «  « t  
times. As fo r  the d i f f ic u l ty  o f  getting timely acceptance o f  an appeal 
by an a rb itrator and o f  obtaining a decision  within a reasonable p e r io d , 
some con trol could be exerted by stipu lations in the con tracts w ith  
arbitrators and by using lo ca l a rb itrators who would be more r e a d ily  
available. The quantity o f  service  to  be requested should p rov id e  some 
leverage in th is market.

There is  not now any p o s it iv e  legal requirement fo r  Federal managers 
to take action  to correct poor performance by employees other than the 
general language which states that employees may not be removed from  
o ff ic e  except fo r  such cause as %rill promote the e f f ic ie n c y  o f  the 
Federal serv ice . This does not define a p os it iv e  duty to c o r r e c t  
poor performance and we believe  such affirm ative language la  n e c e s s a ^  
to demonstrate that when management takes adverse action  against an 
employee, i t  is  not acting on whim but is  carrying out it s  duty.

SUBJECT; SIMPLIFYING NON-NEGOTIATED GRIEVANCES PROCEDURES

PROBLEM:

The present non-negotlated grievance regulations prescribe a complex 
procedure, distinguishing between Infonnal and formal grievances, and 
requiring in vestigation , recoranendation and decisions at various higher 
levels o f  management, depending on acceptance or re jection  o f  the 
examiner's reconmendatlons.

RECOMMENDATION:

CSC should change it s  regulations as fo llow s:

-  lim it informal procedures to requests by employees to th e ir  
immediate supervisors, who are responsible for responding to 
employees, either correcting the matter grieved or explaining 
the s itu a tion . I f  the matter is not within the supervisor's  
con tro l, an explanation must be obtained or correction  sought 
from the responsible o f f i c i a l .  The supervisor must respond 
within f iv e  days.

-  I f  employees are not sa tis fied  with the action or explanation 
o f  the supervisor, they may f i l e  a formal grievance with fa 
management-designated o f f i c i a l .  I f  the designated o f f i c i a l  
cannot resolve  the grievance through discussion with the 
employee and the appropriate management o f f i c i a l s ,  a grievance 
hearing board should be Impanelled, (the composition o f  which 
sh a ll be determined by management), or an examiner appointed 
to look in to the grievance.

For grievances o f  performance ratings, a grievance hearing board should 
be required.

DISCUSSION;

The basic problem with present non-negotlated grievance regulations is  
the requirement fo r  an elaborate series o f  investigations, recommenda
tions and higher leve l reviews. We think nothing is  gained by d eta ilin g  
exact procedures; i t  is  better to specify  a few basic essentia ls and 
permit agencies to elaborate as they see f i t .

Comments from agencies on the option paper were s p l i t ,  some be liev in g  
current procedures were sa tis fa ctory  and some wanting some changes. We 
believe modest changes proposed %d.ll be acceptable.
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P R E S ID E N T S  
R E O R G A N IZ A TIO N
P R O JE C T  W A S H IN G T O N , D .C . 20503

F E D E R A L  P E R S O N N E L  M A N A G E M E N T  P R O J E C T  
C , O U .S . C I V I L  S E R V IC E  CO M M ISSIO N  
1900 E  S T R E E T .  N.W .
W A S H IN G TO N . D .C . 20415

December 20, 1977

Alan K. Campbell 
Chairman

Wayne Granquist 
Vice-Chairman

Dear Scotty and Wayne:

President Carter established the Personnel Management Project in June, 
1977, under your leadership as a key part o f his bold reorganization 
e ffo r ts . Those o f us on the sta ff have greatly appreciated the 
opportunity to serve you and the President on this impoVtant and 
exciting project. We are also very appreciative of the help provided 
by Jule Sugarman and Howard Messner, particu larly in co-chairing the 
inq)ortant Working Group.
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Through this report we are. forwardi<ng a compilation of our staff 
recoramendaiions for reforming the civil service system. These 
recommendations were developed and submitted to you between August and 
mid-November. Although the system is too massive for us to have 
covered every aspect in the limited time available, we have nonetheless 
carried out your assignment of making the most comprehensive review of 
the Federal civil service system ever undertaken. We are pleased that 
these recommendations are receiving serious consideration by you and 
the President in determining those reforms which are needed.

In organizing the nine task forces that comprised this Project, we drew 
primarily upon Federal careerists with extensive diversified public 
experience, although several of the task force managers were from 
outside the executive branch. This avoided the process of relying 
solely on outside "experts" -who might have had to spend most of the 
study period learning the problems with little time left for solutions. 
Further, the heavy involvement of careerists means that there are a 
number of people in the system who understand the reasons for the 
recommendations and can help implement whatever recommendations may be 
approved by the President and Congress.
Although the people carrying out the study were largely from the 
public service, people, were drawn from outside Government; into the 
reorganization process on an extensive scale, beginning with a review 
o f  the proposed basic principles and ob jectives. Each o f the Personnel 
Management Project task forces studying separate aspects o f the 
personnel system developed detailed option papers which discussed the 
problems and suggested a wide range o f  alternative solutions. These 
were circulated for comment among as many as 1300 individuals and 
groups in and out o f Government, including: Federal agencies, 
c it iz e n 's  groups, organizations representing minorities and women, 
veterans' organizations, Congress, major business and industry groups, 
taxpayer organizations, employee unions. State and local governments, 
professional management associations, and members of the academic 
community. Further, you and the rest o f the Project leadership held 
numerous meetings dn Washington, D.C. and around the country to get an 
additional cross section of face -to -fa ce  comment from cit izen s. Federal 
employees, and members o f diverse organizations. The comments drawn 
from all these e fforts  were incorporated into the decision making 
process before formulating the final recommendations.

Most of the recommendations in this report have been drawn from the 
more detailed papers of the task forces (which are in a separate 
Appendix volume). The major recommendations presented here which have 
been changed sign ificantly  from those submitted by the task forces have 
been so noted. I assume responsib ility  for the contents o f this 
report.

I would like to express special appreciation for the amount of valuable 
time and e ffort devoted to this Project by the sta ff o f the C ivil 
Service Conmission. Some of them served as members and managers o f the 
task forces. Others, including the Executive D irector, Bureau 
Directors, and Regional Directors, lent key s ta ff members, briefed and 
advised the task forces, and provided highly constructive comments on 
the option papers on very short notice.

appr^U tion involved in the P roject, I want to express our
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PERSPECTIVES

The C iv il Service System is a product o f ea rlier  reform. It emerged as 
a protest against the 19th Century "sp o ils  system" with its  widespread 
p o li t ic a l  patronage and mass in flux o f unqualified employees with each 
change o f Administration. The new c iv i l  service concept promised a 
competent, continuing workforce, in which employees were selected and 
advanced on the basis o f  what they knew, rather than who they knew.

To a large extent the system has successfu lly  achieved this goal.
As the Federal Government has assumed increasing resp on sib ilitie s  in 
meeting c r it i c a l  needs o f a dynamic socie ty , the merit system has added 
many processes, but not enough major changes have emerged to adequately 
meet these new demands. And with the evolution and expansion of this 
system over almost a century, there have been frequent and determined 
attempts to circumvent merit p r in cip les , some o f which have been 
painfully successful in recent years.

To counter these assau lts, there has gradually developed a bewildering 
array of complex protective  procedures and additional checks and 
balances. Complexity has also been increased through procedural 
safeguards for various disadvantaged groups where rights have been too 
long ignored. The resultant time-consuming and confusing red tape 
undermines confidence in the merit system. Managers and personnel 
o ffic e r s  complain that it  stresses form over substance, and that the 
procedures intended to assure merit and to protect employees from 
arbitrary and capricious management actions have too often become the 
refuge and protection  o f the incompetent and the problem employee.

Iron ica lly , the entangling web o f safeguards spun over the years 
often fa i ls  to protect against major p o li t ic a l  assaults and cronyism. 
With each new protective measure, there seems to have emerged new 
techniques to manipulate the system, as best illu stra ted  by the 
so-called "Malek Manual" compiled for an ea r lie r  Administration.
Further, any system which is too unwieldy to work tends to breed 
contempt and invites p o li t ic a l abuse. A lso, many w ell-intentioned 
managers and personnel o f f ic e r s  who are earnestly trying to attain 
legitimate ob jectives believe that s tr ic t  adherence to the procedures 
makes timely personnel actions very d i f f i c u l t  i f  not impossible. Those 
who are credited with being action-oriented and successful are often 
those who have become sk illed  in short-cutting the procedures.

The Federal personnel system has grown so complicated that neither 
managers nor employees understand i t .  Both have been forced to rely  
on highly trained personnel technicians to interpret i t  for them. As a 
resu lt, personnel management has frequently become divorced from the 
day-to-day supervisor-employee relationsh ip . This separation hurts 
employees and managers a lik e . The system's r ig id , impersonal 
procedures make it  almost as d i f f i c u l t  to adequately reward the '  
outstanding employee as it  is to remove the incompetent employee. 
Excessive delays in f i l l in g  positions frustrate both the employees 
applying for these jobs and the managers trying to f i l l  them. Most 
importantly, when incompetent and unmotivated employees are allowed to 
stay on the r o l ls ,  it  is the dedicated and competent employees who must- 
carry more than their share o f the load in order to maintain service to 
the public.

The personnel o f f ic e r  occupies the untenable position  o f  simultaneously 
trying to serve both the manager and the employee while trapped in a 
maze o f red tape. Personnel o f f ic e r s  are increasingly squeezed out of 
the mainstream o f departmental management, and these positions no 
longer hold the a ttraction  they once did for young men and women with 
imagination and outstanding talent for public service.
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Confidence in Che c iv i l  service system has been so low at points in the 
past Chat several large agencies with programs o f high public urgency, 
most nocably Che Nacional AeronauCics and Space Administration and the 
Atomic Energy Comnission, were wholly or p a rtia lly  excepted from the 
system in order to provide their managers the f le x ib i l i t y  needed to get 
the job done. The record in these organizations indicates that 
agencies can maintain sound merit princip les without having to impose 
r ig id  procedural barriers.

I t  is the public which suffers from a system which neither permits 
managers to manage nor provides employees adequate assurance against 
p o l i t ic a l  abuse. Valuable resources are lo s t to the public service by 
a system increasingly too cumbersome to compete e f fe c t iv e ly  for ta len t. 
The opportunity for more e f fe c t iv e  service to the public is  denied by a 
system so tortuous in operation that managers often  regard it  as almost 
im possible to remove those who are not performing. It i^ fam ilies 
everywhere who su ffer from mismanagement o f so cia l programs caused by 
incompetent and inexperienced executives appointed on the basis o f 
personal friendships rather than managerial q u a lifica t io n s . It  is 
hardpressed neighborhoods and communities across the nation who are 
discriminated against on a massive basis by managerial decisions which 
d ivert grants elsewhere because o f the influence o f  a mayor, governor, 
or member o f  Congress.
The staff recommendations in this report are based on the premise that 
jobs and programs in the Federal Government belong neither to employees 
nor to managers. They belong to the people. The public has a right to 
have an effective Government, which is responsive to their needs as 
perceived by the President and Congress, but which at the same time is 
impartially administered.

Managers have no right to impose new spoils systems under the guise of 
flexibili-ty. Neither do they have a right to mismanage public programs 
by hiring incompetent cronies. They must, however, be free to manage, 
or there will be little accountability and citizens will be deprived of 
the effective Government they have a right to demand. Employees have 
no right to place their personal gain above the ability of the 
Government to meet public needs. Neither should they have the right to 
cling to jobs in which they cannot, or will not, perform adequately. 
They do, however, have a right to work in a public service that is free 
of discrimination and partisan political influence, and they have a 
right to expect advancement to be determined on the basis of merit.

We are proposing a number of reforms which we believe will help restore 
an appropriate balance between these sometimes competing needs for 
flexibility and efficiency on the one hand, and adequate safeguards on 
the other, in order to foster effective, fair management in the Federal 
Government.

To be meaningful, however, their adoption must be accompanied by the 
assignment of a higher priority to sound and equitable personnel 
management by the White House, agency heads and members of Congress.

The Executive Director
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SECTION 1

HIGHLIGHTS OF THE REPORT

This is the fina l s ta ff  report o f the Personnel Management P roject o f 
the P resident's Reorganisation P r o je c t . It compiles the reforms in 
Federal c iv i lia n  personnel management and in Federal programs a ffectin g  
personnel management in State and loca l governments that were proposed 
by the s ta ff  as a result o f a comprehensive study begun in July 1977.
I f  these recommendations are approved, it w ill take a combination of 
reorganization plans (under the P resident's  reorganization authority), 
new leg is la tion , and new Executive orders as well as changes in 
present ru les, regu lations, p o lic ie s , and procedures to put them into 
e ffe c t .

The recommendations are a complex and interrelated unit. Many are 
based on the assumption that other recommendations— particu larly  the 
division  o f  the U.S. C iv il Service Commission into an "O ffice  of 
Personnel Management" and a "Merit Protection  Board" (see section  11, 
recommendations no. 117 and 118)—w ill be e ffe cted . A number o f key 
recommendations are summarized in this section .

Section 2—Cutting Red Tape in H iring, Promoting, and Separating 
Employees

Staffing is the essentia l function on which the success o f the entire 
personnel a ctiv ity  o f  the Federal Government depends. This section  of 
the report deals with h iring , promoting, and separating employees in 
the career service , and with the relationsh ip  o f  career service 
employment to employment in a lternative merit systems and other 
"excepted serv ices ." It  deals with the most basic requirements for 
both employee equity and management e ffectiv en ess . The major themes 
o f the section are:

-  Streamlining a highly complex personnel system to fa c il ita te  
faster action and to make it more understandable and useful.

* Decentralizing personnel management authorities and operations 
to levels as near as possible to program operations in the 
agencies o f  the Government to help improve management.

Hiring and Promoting Employees In The Career Service

Authorize the President to assign examining respon sib ility  to 
agencies as well as to the O ffice  o f Personnel Management. 
(Recommendation no. 1)

Change the law that now requires selection  from among the top 
three numerically-ranked candidates to allow supervisors to 
s e le ct candidates ranked within broader categories. (Recommen
dation no. 2)

Limit veterans' preference in the se lection  process to a period 
s u ffic ie n t  to provide adjustment a fter millitary service. 
(Recommendation no. 5)

-  Provide extra help for Vietnam and disabled veterans. 
(Recommendations no. 6 and 7)

-  Sim plify instructions to agencies on promoting employees. 
(Recommendation no. 10)
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Removing Employees from the Career Service

The main reasons for discharging Federal employees are cutbacks in the 
amount o f work or in the number o f employees needed; employees 
refusing to relocate when their jobs are moved; disruptive conduct on 
the job ; and unacceptable work performance that cannot be improved. 
Rather precise procedures apply in each o f these situations.

Aside from those who quit or re t ire , the largest number o f Federal 
employees removed leave because o f reductions in force and transfers 
o f  functions. The laws, regu lations, and derived procedures for 
red u ction s-in -force  are complicated. Recommendations for sim plifying 
them are included in section  5 (recommendations no. 43, 44, and 4 5 ).

The next largest group o f  discharged employees is comprised o f those 
who are separated during their probationary period ( f i r s t  year of 
s e rv ice ) . It is re la tiv e ly  easy to discharge an unsatisfactory 
employee during the probationary period, and no recommendations for 
change are presented.

A fter the probationary period, a career employee may be discharged 
only to promote the e ffic ie n cy  o f the service . The c iv i l  service laws 
and regulations prescribe procedures designed to protect employees 
from dism issal due to partisan p o l i t ic s ;  discrim ination based on race, 
c o lo r , sex, re lig ion , age, or national orig in ; or other factors not 
related to the work. No changes are recommended for this basic 
process, which is designed to give employees a fa ir  chance to be heard 
while s t i l l  giving agencies a means to d isc ip lin e  or discharge 
employees whose conduct or performance is unacceptable. The s ta ff  
concluded that the basic problems lie  in the appeals processes, which 
are so long and complicated that employees are confused by them while 
managers are intimidated and often hesitate to in itia te  action to 
remove the incompetent. Recommendations for improving the appeals 
process are given in section 3.

Establishing More Rational Ties Between the Excepted Services 
and the Career Service

- Establish cr ite r ia  for personnel systems to be excepted from 
the competitive career service , make a comprehensive review o f 
a ll excepted personnel systems, and bring those which do not 
meet cr ite r ia  into the basic career service . (Recoiranendations 
no. 11, 12, and 13)

-  Provide greater opportunity for employees to move among 
personnel systems within the Federal service . (Recommendation 
no. 14)

Combine positions now excepted from the com petitive c iv i l  
service in Schedules A and B into a single category o f excepted 
positions, and move attorneys into the competitive service 
(Recommendations no. 15, 16, and 17)

Section 3—Protecting Merit Principles and Protecting Emp1nv»^c

Ire t r ^ ith ^ ^  r " /  for merit princip les i f  they
rh!= “ “ hstand strong p o lit ica l pressures. The s ta ff  believes t L t
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Additional procedures w ill add l i t t l e  in the way o f  protection , and 
w ill result primarily in more red tape. In lieu  o f more process, the 
Staff has concluded that more n»eaningful safeguards can be provided by 
greater organizational insulation o f the appeals and investigative 
functions. ®

Employees with complaints now face a confusing array of p o s s ib ilit ie s  
appeal vs. grievance vs. discrim ination complaint. They also face a 

bewildering tangle o f ru les, regulations and procedures as well as 
deadlines to be met to avoid losing an appeal on procedural grounds. 
Reforms proposed here do two things;

Transfer the authority to decide appeals and discrim ination 
complaints to an independent agency that does not advise 
management on personnel matters at the same time it is 
considering appeals, and is less subject to pressure from the 
White House, agency heads, and members of Congress.

C larify  and sim plify the procedures for appeals, grievances, 
and discrim ination complaints to make them easier to understand 
and to use.

These changes w ill also lead to faster resolution o f matters in 
dispute between employees and the agencies that employ them, resulting 
in more expeditious enforcement o f individual rights.

Organizing to Protect Merit Princip les

The keystone o f the proposed safeguarding o f merit princip les is the 
Merit Protection Board, which w ill have the capacity, by law, to 
protect the p u b lic 's  interest in merit and the employee's rights to 
ju stice . Without establishment of the Board to perform these 
functions, the s ta ff  would not recommend some o f the steps suggested 
in this report to increase managerial f le x ib i l i t y  and e ffic ie n cy  that 
are needed to make Federal programs more e f fe c t iv e . (For a fu ll 
discussion o f the Merit Protection  Board, see section  11.)

The elements o f the organization proposals which relate to protecting 
merit principles are:

The Merit Protection Board w ill become the main overseer for 
the protection o f merit prin cip les , with resp on sib ility  for 
merit investigations and appeals, and for serving as an 
ombudsman for employees in personnel mantters.

The O ffice  o f Personnel Management, as the central personnel 
management agency o f the Government and sensitive to the 
legitim ate needs o f the President and o f department and agency 
heads, w ill provide personnel management leadership in the 
executive branch, including a more vigorous program of 
personnel management evaluation in Federal agencies.
The General Accounting O ffice , through its  independent audits 
o f  personnel management, w ill help to spot aspects o f personnel 
operations that are not in line with merit princip les .

Protecting Employees through Appeals, Grievances, 
and Discrim ination Complaints

-  C larify  the l is t s  o f personnel actions ( I )  which aU employees 
may appeal to the Merit P rotecfion  Board, (2) which are settled  
by negotiated grievance procedures as opposed to statutory 
appeals processes, and (3) which are settled  by other 
procedures established by the O ffice  o f Personnel Management. 
(Recommeildat ion^tio. 18)

Reimburse the employee's costs o f  a successful appeal. 
(Recommendation no. 20)
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Simplify the procedure for se ttlin g  grievances of employees not 
covered by a negotiated procedure. (RecommendaLion no. 22)

Make negotiated grievance procedures that are available to 
employees covered by labor-management agreements the fu ll 
equivalent o f the appeals processes that are available to 
employees not covered by labor-management agreements. 
(Recommendations no. 23, 24, and 25)

Shorten and sim plify the discrim ination complaint process. 
(Recommendation no. 26)

Provide to handicapped persons and older workers the same equal 
employment opportunity rights and complaints procedures now 
given to other Federal employees and applicants for jobs. 
(Recommendation no. 27)

-  Provide the same equal employment opportunity rights to Federal 
employees as to employees in the private sector.
(Recommendatior no. 28)

Publish and index decisions made on discrim ination complaints. 
(Recommendation no. 28)

Provide access to low -cost, expert representation for Federal 
employees with discrim ination complaints. (Recommendation 
no. 28)

Improve the procedures for class action  complaints.
(Recommendation no. 28)

Afford fu ll due process to named alleged discrim inatory 
o f f ic ia l s  prior to a decision  on a discrim ination complaint. 
(Recommendation no. 28)

Section 4— Improving Opportunities for Women and M inorities

There is now a lack o f agreement on the c r it e r ia  for making aa 
o b je ct iv e , meaningful, and dispassionate evaluation o f progress in 
equal employment opportunity for m inorities and women in the Federal 
service . Therefore, the recommendations for assuring and improving 
Federal equal employment opportunity emphasize:

Setting and c learly  articu lating  the equal emplojrment 
opportunity goal o f the Federal service.

Establishing a coordinated Federal management strategy for 
achieving that goal.

Taking action on additional proposals to -move toward equal 
employment opportunity.

Federal Equal Employment Opportunity Goal

~ a Federal workforce with m inorities , women, and
handicapped workers integrated at a ll le v e ls , across a ll 

occupations, and in percentages 
h similar to their percentages in relevant job 

markets, but without the use o f quotas. (Recommendation no. 29)

Coordinating Management Strategy to Achieve the r.orfi

Require agencies to:

o Make substantial progress each year toward the goal.
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o Make the agency personnel o f f ic e  and top management o f f ic e s  
models o f integration.

o Develop equal employment opportunity plans covering several 
years, ou tlin ing  actions to correct d e fic ien cies  in a ll 
employment p ractices .

o Give greater weight to equal emplo)rment opportunity 
accomplishments in making se lection s , promotions, and 
managerial awards.

(Recommendation no. 30)

Direct the O ffice  o f Personnel Management to:

o Become a model for accomplishment o f equal employment 
opportunity program planning and implementation at a ll 
leve ls .

o Set up a data system to show the status o f m inorities, women, 
and handicapped workers in job markets and at a ll stages of 
the hiring process and employment.

o Expand recruiting e ffo r ts  for m inorities and women where 
they are under-represented.

o Make agreements with agencies to use existing s ta ffin g
f le x ib i l i t ie s  and exceptional hiring authorities to correct 
h iring practices which adversely a ffect m inorities, women, 
and the handicapped.

(Recommendation no. 31)

Include equal employment opportunity plans and accomplishments 
in the planning and budget processes. (Recommendation no. 32)

Other Actions to Achieve the Goal o f  Equal Employment Opportunity

Set up a Federal scholarship program for f ie ld s  o f study in 
which m inorities, women, and handicapped persons are greatly 
under-represented in the Federal service . (Recommendation 
no. 33)

Authorize conversion o f American Indians and Alaskan Natives to 
competitive c iv i l  service status a fter two years o f 
satisfactory service. (Recommendation no. 34)

Establish a new Government-wide upward m obility program and 
require agencies to establish  s p e c if ic  position^ for upward 
m obility trainees. (Recommendation no. 35)

Section 5—Helping Managers Manage Well

This section presents recommendations for creating an environment 
which w ill encourage managers and employees to do their jobs better, 
provide them with necessary support systems, eliminate counter
productive constraints, and reward success. P ilo t  testing to 
demonstrate the w orkability and usefulness o f  some proposals is also 
reconnended.

Removing or Reducing Barriers to Good Management

“ Eliminate those centrally-mandated management con tro ls , such as 
personnel ce ilin g s , which inhibit rather than encourage good 
management, in those agencies which have adequate accounting 
and other management systems to use more e ffe c t iv e  approaches. 
(Recommendation no. 36)
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C larify  current policy  on contracting out and integrate review 
o f  contracting out practices into the annual budget review 
process for consideration along with other resource a lloca tion  
decisions. (RecomraendatLon no. 37)

Providing New and Improved Systems for Good Management

Institu te systematic workforce planning. (Recommendation 
no. 38)

Strengthen programs to measure and enhance productivity . 
(Recommendation no. 39)

Reduce the negative impact of adjustments in the workforce 
caused by reductions in force. (Recommendations no. 43, 44, 
and 45)

Authorize p ilo t-p ro je c t  testing of new administrative 
management techniques and programs by well-managed agencies. 
(Recommendation no. 46)

Expand basic and applied personnel research Government-wide. 
(Recommendation no. 47)

Developing Executives

Establish executive development programs in departments and 
agencies. (Recommendation no. 48)

Developing Managers and Employees

In itia te  a new P resid en tia l-lev e l, Government-wide e ffo r t to 
strengthen the systems within agencies for developing employees, 
both to improve their current job performance and to prepare 
them to f i l l  positions of greater resp on sib ility  and complexity 
in the future. (Recommendation no. 49)

Improve the procurement o f training programs and services from 
outside contractors by placing greater emphasis on assuring the 
competence o f  the individuals providing the serv ice , and
Clarify the role  o f the O ffice  o f Personnel Management in 
determining the cr ite r ia  and processes to be used in 
contracting for training services. (Recommendations no. 50 and 
51)

Authorize agencies which cannot find vacancies for employees 
facing "n o -fa u lt" job losses to give these individuals training 
to help prepare them for jobs in other Federal agencies. 
(Recommendation no. 53)

Develop standards and training programs in public service 
eth ics to provide a better understanding to a ll Government 
employees bf their resp on sib ilit ie s  to the public. 
(Recommendations no. 54 and 55)

-  Broaden managers' understanding o f their role and the impact o f 
their actions both at agency headquarters and fie ld  levels  by 
removing the ex isting  financial and other barriers which 
discourage geographic m obility. (Recommendation no. 56)

Establish a probationary period for in it ia l assignments to a 
supervisory or managerial position . (Recommendation no. 58)

Improving Systems for Evaluating Perform^nr^ 
and Motivating Managers and Employees

-  Replace current complex, centrally-mandated performan-e rarfno 
procedures with broad guidelines allowing fo rs tr™ m liL d  
evaluation and appeals processes. (R e co L e n d a ti^ ^ o  60)
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Relate awards for exceptional performance more c lose ly  to the 
performance. (Recommendation no. 62)

Section 6 Improving Pay and Benefit Systems

The reconanendations presented in this section are aimed at providing 
Federal employees compensation— pay and benefits—which (1) is  fa ir  
«nd equitable to both the employees and the taxpaying public and (2) 
will a ttract, retain, and motivate a competent and qualified  work 
force. The princip le o f  com parability is endorsed as the s ing le , 
best, stable, long-term p olicy  for setting Federal c iv i lia n  pay, and 
proposals are presented for improving the process o f setting pay on 
the basis of comparability with pay outside the Federal Government, 
teconmendations concerning variations from the general pay system are
• Uo presented.

Improving the Pay Comparability System

Reaffirm the. concept o f comparability as the policy  guide for 
setting Federal c iv ilia n  pay and extend the concept to include 
tota l compensation, or pay plus ben efits . (Recommendation 
no. 63)

- Authorize the O ffice  o f  Personnel Management to ajust benefits 
for white-and b lu e -co lla r  employees in the way General Schedule 
pay is now adjusted, consistent with existing  controls 
exercised by Congress. (Recommendation no. 66)

Survey State and loca l government employee pay for pay 
comparability purposes. (Recommendation no. 67)

Variations from the General Pay System

Divide the General Schedule job evaluation and pay systems into 
two or more homogeneous occupational groupings o f employees 
with national pay rates for some occupations and lo ca l rates 
for others. (Recommendation no. 68)

Test a merit pay system to improve and reward performance o f 
managers below the level o f  the Executive Service (described in 
section 8 ) ,  with the follow ing features:

o Give managers broad d iscre tion  to reward subordinate managers 
based on overall con tributions.

o For managers below the Executive S erv ice , establish  minimum 
and maximum pay rates for each grade lev e l, without step 
rates.

o Grant pay increases to managers above the minimum rate o f  the 
grade solely  on the basis o f  merit.

o Take into consideration in evaluating managerial success the 
manager’ s accountability  for properly applying the job 
evaluation and pay systems in their organizations.

o Provide no formal appeal rights for managers who are 
d is sa tis fie d  with their merit increases.

(Recommendation no. 69)

Enact the Federal Wage System le g is la t iv e  reforms which have 
been transmitted to the Congress in order to control the 
changing relationsh ip  between blue- and w h ite-collar pay rates. 
(Recommendation no. 70)
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Section 7— Improving Labor-Management Relations

The Federal service labor-management relations program has evolved 
under Executive orders for 15 years. F ifty -e ig h t percent o f the work 
force  has been organized into exclusive bargaining units, and 
agreements have been negotiated covering 89 percent o f  those 
organized. The purpose o f the program has been to promote worker 
morale and Government e ffic ie n cy  by giving employees a voice in 
personnel processes. The approach has been through a modified form of 
c o lle c t iv e  bargaining which does not include negotiation o f pay and 
benefit issues.

This section  deals with a variety o f organizational and substantive 
issues under the labor-management realtions program. Because 
c o lle c t iv e  bargaining exists within the framework o f Federal personnel 
management, the recommendations and proposed changes in these areas 
should not be considered in iso la tion , but as part o f a comprehensive 
reordering of the existing structure and system for managing the 
Government's personnel resources.

The question o f exclusions from the labor-management relations 
program, such as the Foreign Service under Executive Order 11636, and 
exclusions such as the national security agencies, is not discussed.
We expect this issue to be raised and resolved at a future date in 
connection with decisions concerning the continuing need for 
exclusions in light o f  the increased f le x ib i l i t y  and other changes to 
be made in the career service.

Administering the Labor Relations Program

Set up an independent organization to administer the labor- 
management relations program, to include functions now 
performed by the Federal Labor Relations Council, the Assistant 
Secretary o f Labor for Labor-Management Relations, and the 
Federal Service Impasses Panel. (Recommendation no. 71)

Organizing the Employer for Management E ffectiveness 
in Labor Relations

Set up a strong o f f ic e  o f labor relations within the O ffice  o f 
Personnel Management to provide leadership in representing 
management interest in labor re la tions. (Recommendation no. 74)

D^eflning the Scope o f  Bargaining

'  IVionl Personnel P olicy  Committee, representing both
unions and ^nagement. to consult on central personnel p o lic ie s
Persln f*! capacity to the O ffice  o fPersonnel Management. (Recommendation no. 75)

Additional Issues in Labor-Managment R elation. 

e ^ w l  the negotiation o f representation fees for

:hTMRer̂ le"Lt“o‘nT"76“ "*̂ "
representing unions and 

°  inproving the quality o f working l i f e
and productivity. (Recommendation no. 77)

Section 8 Establishing an Executive Service

f  fh is section  are part o f  a comprehensive
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the need for f le x ib i l i t y  in the use o f executive resources and 
employee needs for career opportunities and protection . It w ill give 
specia l attention to the rights o f  the public for e f fe c t iv e , 
e f f i c i e n t ,  and impartial administration o f Federal programs.

Bring a ll executive branch personnel systems and agencies into 
the Executive Service, but provide for P residential exceptions. 
(Recommendation no. 79)

Include a ll  managerial positions at the present GS-16, 17, 18 
supergrade levels  and in Executive Levels V and IV. 
(Recommendation no. 80)

-  Identify  and reserve for career employees positions which 
should be non-partisan; permit a ll other positions to be f i l le d  
by career or noncareer managers at the d iscretion  o f the agency 
head. L eg isla tive ly  lim it, to current le v e ls , the tota l 
proportion o f noncareer managers. (Recommendation no. 83)

Shift from the current rank-in -position  to a rank-in-person 
personnel system, with lim itations to prevent a ll members of 
system from rising  to top o f  sca le. (Recommendation no. 84)
Establish a system o f accountability  for organizational 
performance linked with both compensation and tenure o f. 
executives. (Recommendation no. 86)

Protect career executives against capricious, improperly 
motivated, or il le g a l discrim inatory actions. Except for 
misconduct, prohibit a newly-appointed noncareer executive from 
moving subordinate career executives out o f their positions 
u ntil at least 120 days a fter the noncareer executive is 
appointed. (Recommendation no. 87)

Eliminate longevity pay increases and substitute one-time 
incentive payments based on excellence o f performance and nqt 
subject to. pay ce ilin g s . (Recommendation no. 88)

-  Require systematic executive development with fu ll attention to 
necessity  o f bringing women, m inorities , and other excluded 
groups into the managerial mainstream. (Recommendation no.
89)

Give present incumbents o f positions included in the Executive 
Service the option o f being "grandfathered" into the Service or 
o f  remaining in their present position s , retaining a ll the 
r igh ts, compensation, and benefits to which they are presently 
en titled . (Recommendation no. 91)

Section 9— Improving Personnel Management in Departments and Agencies

The work of this project was directed primarily toward the need for 
change in Government-wide personnel management. Hovzev'er, in the 
course of this review, the s ta ff  found that agency-initiated actions 
and procedures are as much responsible for the com plexities, 
L n flex ib ilit ie s , and delays that characterize c iv i l  service employment 
as are the requirements imposed by the central system. This b rie f 
section describes some agency problems iden tified  by the s ta ff— 
including delegations o f authority to act on personnel matters, agency 
personnel practices, and the quality o f work l i f e — and proposes 
general improvement approaches.

Delegating Personnel Authority

-  Delegate authority to act on a ll  personnel matters in agencies 
to the fu llest extent and to the lowest organizational levels 
practica l, remove redundant and non-essential procedural 
requirements and paperwork, and strenthen internal personnel 
management evaluation programs. (Recommendation no. 92)

50-952 0 - 79 9>t
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Improving Personnel Practices in Agencies

Permit agency personnel o f f ic e s  to hire within established 
personnel ce ilin gs  without verify in g  each vacancy in advance 
with the agency budget o f f i c e .  (Recommendation no^ 94)

Allow personnel actions in itia ted  before new p o lic ie s  and 
procedures are implemented to be completed under the old 
procedures. (Recommendation no. 95)

Integrate manpower planning and recruitment e f fo r t s . 
(Recommendation no. 97)

Train supervisors for early id en tifica tion  and handling o f 
s ign ifican t employee problems. (Recommendation no. 98)

Improving Labor Relations in Agencies

Develop union-management collaboration  in b ila tera l consultation 
committees which meet regularly to plan improvements in the 
quality  o f working l i f e ,  productivity , and general labor- 
management relations in the agency. (Recommendation no. 99)

Improving the Quality o f  Working L ife

Make greater use o f approaches to improving Che quality o f 
working l i f e ,  such as job redesign, bonus pay plans, flex itim e, 
and improved sipport services to increase job sa tis fa ction  and 
productivity . (Recommendation no. 100)

Agency Personnel Management Evaluation

Undertake internal departmental personnel management reviews 
that include determining ways to cut unproductive red tape, 
provide greater help to employees in their career development, 
and ensure maximum equity in personnel actions.
(Recommendation no. 101)

Section 10—Improving Federal, State, and Local Interaction  in 
Personnel Management

Federal, State, and loca l governments are partners in carrying out 
many important national programs, funded in large part by Federal 
grants. Federal grant agencies generally impose personnel management 
and general management requirements on their grant recip ients with the 
purpose o f improving the effectiveness o f These F ederally-assisted 
programs. Unfortunately, these requirements often have the reverse 
impact o f posing obstacles for good State and loca l personnel 
management.

This section covers the Federal role in providing general management 
assistance to State and loca l governments, the imposition o f sp ec ific  
requirements as condition o f grant awards, and Federal mandating of 
State and loca l personnel practices.

While it is necessary that grant-assisted programs have some personnel 
guidelines or requirements, e ffo r ts  by diverse Federal agencies to 
exercise detailed control c o n flic t  with the constitutionally-based 
view of intergovernmental partnership and, a lso , often  result in 
overlapping, du plicative , or multiple requirements on State and local 
management. Federal intervention in State and loca l personnel a ffa irs  
should be minimal.

Adopt the merit princip les o f the Intergovernmental Personnel 
Act as the basic personnel requirement for Federal grants, to 
be administered by the O ffice  o f  Personnel Management, with 
sanctions for noncompliance to be applied by the agency making 
the grant. (Recommendation no. 102)
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Continue Federal grants under the Intergovernmental Personnel 
Act, but put more funds into the program and increase the 
Federal share o f the grants. (Recommendation no. 109)

Continue grants for research on State and local personnel 
management; set up a program to fa c i l ita te  temporary exchanges 
between ju risd ic tion s  o f people with needed personnel 
management expertise. (Recommendation no. 112)

Set up a clearinghouse on temporary m obility assignments to 
match people with job assignments. (Recommendation no. 113)

Establish p ilo t  programs o f  grants to State and loca l 
governments to improve general management. (Recommendation’ 
no. 116)

Section ll--Organizing for Personnel Management

recommendations for organizing the central 
labor-BA  ̂ resp on sib ilities  for personnel management and

nagement rela tions; considers a lternative organizational
patterns for administering the equal employment opportunity and 
affirm ative action programs in the Federal sector and presents 
conclusions and recommendations; and focuses on decentralizing 
personnel management functions and coordinating personnel management 
between the central personnel agency and oeprating agencies, and 
between headquarters and fie ld  leve ls .

D ividing R esp on sib ilities  and Authorites for 
Personnel Management at the Government-Wide Level

-  Change the organization o f the Government for personnel
managment:

o Abolish the present U.S. C iv il Service Commission and divide 
it s  functions and authorities between an independent 
adm inistrative agency, to be ca lled  the "O ffice  o f Personnel 
Management," and an independent "Merit P rotection  Board."

o Place the O ffice  o f Personnel Management under the leadership 
o f  a single d irector and assign to it the personnel 
policy-making and central management s ta ff  functions 
currently assigned to the C iv il Service Commission.

o Provide that the D irector o f  the O ffice  o f Personnel
Management be appointed by the President, confirmed by the 
Senate, and serve at the P resident's  pleasure.

o Make the D irector an immediate advisor to the President and 
provide that the D irector shall be the principal contact 
point between the President and agency heads on personnel 
management matters.

(Recommendation no. 117)

With regard to the Merit Protection  Board:

o The Merit P rotection  Board should be composed o f three
members, appointed by the President on a bipartisan basis, and 
confirmed by the Senate, with overlapping, non-renewable 
terms o f  seven years each. The members would be removable 
only for cause.

o Assign the current authority o f the C iv il Service Commission 
to adjudicate appeals to the Merit Protection  Board, except 
as otherwise noted in this report.
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o Expand the Board s ju r isd ic tio n  to cover additional forms o f 
merit system abuse, Federal merit systems now outside the 
com petitive serv ice , and a personnel ombudsman ro le .

(Recommendation no. 118)

-  Increase the role o f the General Accounting O ffice  in Federal 
personnel management; place greater emphasis on reviewing the 
soundness o f  the Federal personnel management system. 
(Recommendation no. 119)

Establish a Federal Labor Relations Authority as a separate, 
independent agency to administer the Federal labor-management 
relations program and to perform third party functions required 
by the program. Assign the leadership role in the executive 
branch for the development and coordination o f management 
p o licy  in Federal labor-management relations to the O ffice  o f 
Personnel Managment. (Recommendation no. 120)

Organizing for Equal Employment Opportunity

-  Transfer a ll equal employment opportunity functions assigned to 
the C iv il Service Commission to the O ffice  o f  Personnel 
Management, except resolution  o f discrim ination complaints. 
Transfer rep on sib ility  for investigating and adjudicating 
discrim ination complaints to the Merit Protection  Board. 
(Recommendation no. 121)

Decentralizing and Coordinating Personnel Management 
Functions and R espon sib ilities

Assign "lead" agencies responsib lity  for developing and 
delivering training for Federal employees. (Recommendation 
no. 122)

Assign agencies a larger role in evaluating personnel 
management and assign the O ffice  o f Personnel Management 
respon sib ility  for quality control o f agency work, training 
agency s ta ffs , and increased management assistance to support 
agency evaluation systems. (Recommendation no. 123)

SECTION 3

PROTECTING MERIT PRINCIPLES AND PROTECTING EMPLOYEES

INTRODUCTION TO SECTION 3

This section o f the report covers two close ly  related subjects:

Protecting merit princip les from partisan p o li t ic a l attacks.

-  Protecting employees from improper application  o f personnel 
authorities.

Protecting Merit Principles

The main idea of the merit system is to hire people into the c iv i l  
service on the basis o f their qu a lifica tion s , and to advance peopl-e
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and retain them in the service on the basis o f their rela tive  
performance on the job and their a b ility  to take on more responsible 
work. No other considerations should apply in h iring , promoting, or 
retaining career employees— not p o li t ic a l  party, race, c o lo r , sex, 
relig ion , national or ig in , marital status, age, handicap, or other 
factors unrelated to the job . No better way has yet been devised to 
assure high professional competence in carrying out Federal programs, 
continuity o f service through changes o f p o l i t ic a l  leadership, and 
equal treatment o f c it izen s  without regard to their p o li t ic a l 
a ffilia t io n .

Yet recent h istory has fo rce fu lly  demonstrated how easy it  is to 
undermine merit princip les and to disguise s ign ifican t merit 
violations as legitim ate actions. While known v io la tion s in the 
Federal service have been re la tiv e ly  lim ited, these have been enough 
to undermine essential confidence in the in tegrity  o f the merit 
»ystem. Over the years, heavy pressures to subvert merit princip les 
have been exerted from time to time from the White House, Members of 

ngress, agency heads and many special interest groups. Deliberate 
large-scale schemes to subvert merit princip les have operated in a 

promote partisan p o li t ic a l  in terests. In other 
instances, individual v io la tions have occurred.
The C iv il Service Commission has not been able to provide adequate 
protection against these abuses, in part because o f its  organizational 
vu lnerability . It is essentia l to reorganize Federal personnel 
administration in a way which w ill better withstand assaults on merit 
princip les.

Government by patronage tends to result in government for the 
p o litician s rather than government for the people. Further, 
administrators who are sponsored by mayors, governors, or Members of 
Congress often owe their loya lty  to their sponsor rather than to their 
agency head and the President. S im ilarly , employees who secure their 
positions as a pay-off to in flu en tia l special interest groups owe 
their loyalty  to these special interests rather than to the public as 
a whole.

In each such case, public accountability o f the agency head and the 
President is undermined. Subversion o f merit princip les is one very 
important way in which the public confidence in our government is 
weakened.

Appointments and promotions on the basis o f who one knows, rather than 
on the basis o f  what one knows, tend to result in favorj.tis'm, waste, 
and con flic ts  o f in terest, particu larly  in the award and 
administration o f grants and contracts, thereby adversely a ffecting  
citizens throughout the Nation.

This report discusses at many points the need to provide greater 
f le x ib i l it y  to managers in making choices and judgments about people 
and the need to sim plify and speed up personnel management processes. 
Some of these reforms may have the e f fe c t  o f making basic merit 
principles vulnerable to attack. At the same time, it should be 
recognized that the complexity 'and red tape which now surround 
personnel management processes may serve as a refuge for the 
incompetent and yet do l i t t l e  to prevent abuses motivated by p o li t ic s , 
cronyism, or special in terests. What is needed is a reorganization 
which w ill reduce the red tape on the one hand and which w ill provide 
strong and e ffe c t iv e  merit protection  on the other.

In short, the Government needs strong protection for merit principles 
i f  they are to survive as the central precepts underlying personnel 
management in the c iv i l  service. Rather than adding to the existing 
mountain o f red tape, that protection  requires a fundamental 
reorganization: creation  o f an independent agency— a Merit Protection  
Board—with the mission o f enforcing v ita l merit princip les . Through 
the method o f appointment o f Board members and the authorities 
assigned to the  ̂Board, it  must be insulated from partisan p o li t ic a l 
influence to make it  e ffe c t iv e  in its  mission.
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Protecting Employees

As a fundamental part o f protecting merit prin cip les , employees 
individually need strong protection from arbitrary or capricious 
personnel actions and from discrim ination based on p o l i t ic s ,  race, 
co lo r , sex, re lig io n , national orig in , age, marital status, or 
handicap. A clear place must exist for employees to take individual 
complaints to be heard and to get appropriate corrective  action.

Employees with complaints now face a confusing array o f p o s s ib il it ie s — 
appeal, grievance, or discrim ination complaint. They also face a 
bewildering tangle o f ru les, regulations, and procedures as well as 
deadlines to be met to avoid losing an appeal on procedural grounds.
In the present organizational structure for Federal personnel manage
ment, employee appeals go to the agency which also instructs and 
advises managers on how to deal with a ll  types o f personnel management 
matters. This situation  leads many employees to feel that the 
existing system is biased against them.

Reforms proposed here do two things;

Transfer the authority to decide appeals and discrim ination 
complaints to an independent agency that does not advise 
management on personnel matters at the same time it  is 
considering appeals, and that is better insulated from partisan 
p o li t ic s .

C larify and sim plify the procedures for appeals, grievances, 
and discrimination complaints to make them easier to understand 
and to use.

These changes w ill also lead to faster resolution o f matters in 
dispute between employees and the agencies that employ them, resulting 
in more expeditious enforcement o f individual rights.

ORGANIZING TO PROTECT MERIT PRINCIPLES

Section 11 o f  this report presents recommendations concerning 
organization o f the Federal Government for personnel management. It 
proposes the sp littin g  of the functions now performed by the C ivil 
Service Commission between two new agencies— a Merit Protection Board 
and an O ffice  o f Personnel Management— as well as changes in several 
boards and committees.

With respect to protecting merit p r incip les, the key points are these:

-  The Merit Protection Board w ill become the main protector of 
merit p r incip les, through both a merit investigation function 
and an appeals function.

-  The O ffice  o f Per5onnel Management, as the central personnel 
management agency o f the Government, w ill conduct a strong 
program of personnel management evaluation in Federal agencies.

-  The General Accounting O ffice , through its  expanding management 
audits o f  personnel administration, w ill help to spot areas of 
personnel operations that are not in line with merit 
princip les for the attention o f both the Congress and the 
Executive branch.

The central mission o f the Merit Protection  Board w ill be to protect 
merit princip les. The Board's strength and independence w ill derive 
from the way its  members are chosen, from the functions and powers 
assigned to i t ,  and the lack o f con flic tin g  roles with which the C ivil 
Service Commission is now burdened.
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MEMBERSHIP OF THE MERIT PROTECTION BOARD

The Merit Protection Board w ill have three members, no more than two 
o f  the same p o li t ic a l  party. They w ill be appointed by the President 
and confirmed by the Senate. They w ill serve staggered, seven-year 
terms that overlap. Thus a particu lar President w ill aave, at most, 
two opportunities to appoint members to the Board during a four-year 
term o f o f f i c e ,  and a President may have only one opportunity. The 
President may remove a member only for cause, not for partisan 
p o li t ic a l  reasons.

Members w ill not be able to serve more than one term on the Board.
This re s tr ic tion  makes the members even more independent o f p o lit ica l 
influence, and provides an additional, important source o f protection 
for merit p r incip les. C iv il Service Commissioners, by comparison, may 
be vulnerable to partisan pressures during extended port'ions o f their 
terms o f o f f ic e  when they are seeking renomination.

With these provisions, the Merit Protection  Board, plus a more 
involved General Accounting O ffice , is the keystone o f this entire 
reorganization proposal. It is essentia l to strengthen the capacity, 
by law, to protect the p u b lic 's  in terest in merit and employees' 
rights to ju s tice . Without the Board to perform these protection ist 
functions, it  w ill not be possib le to assign to the proposed O ffice  o f 
Personnel Management the authority to meet the Government's need for 
economy, e f fic ie n cy , and e ffectiven ess in management.

FUNCTIONS OF MERIT PROTECTION BOARD

Functions o f  the Merit Protection  Board w ill include:

Investigating complaints against prohibited p o lit ic a l a c t iv it ie s  
and partisan intrusions into personnel decision  making, and 
ordering corrective  actions.

Adjudicating appeals from employees related to v irtu a lly  a ll 
types o f  personnel actions.

Investigating and deciding complaints o f  discrim ination based 
on race, co lo r , sex, re lig io n , national or ig in , age, marital 
status, or handicap.

-  Reviewing the career service , the Foreign Service, the Postal 
Service, and other alternative merit systems outside the basic 
career service for the purpose of reporting to the President 
and Congress whether their procedures and practices conform to 
merit prin cip les , keeping in mind operational needs.

OMBUDSMAN ROLE FOR PERSONNEL MATTERS; WHISTLE-BLOWERS

An additional function o f the Merit P rotection  Board w ill be to serve 
as an ombudsman for personnel matters. The ombudsman concept, developed 
in Scandinavia, has now been applied in a number o f loca l government
• ystems and even in some university systems. Its  rationale is quite 
•inple. Numerous other elements o f the system (internal administrative 
•ppeals and grievance procedures, the courts, c o lle c t iv e  bargaining. 
Congressional o f f ic e s ,  and the news media, among oth ers), have 
Important roles in responding to employee and c it izen  complaints. 
However, sometimes a d ifferen t kind o f access to government, the kind 
encompassed by the independent and high leve l o f f i c i a l  able to 
investigate and make recommendations, is  needed to secur^ expeditious 
redress.

In most organizations where an ombudsman position  has been 
established, the ombudsman'** weapons have been lim ited to the a b ility  
to p u b licize , c r i t i c i z e ,  persuade, and bring administrative pressure 
to bear on the public o f f i c i a l  involved. In this case, the Merit
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Protection  Boird, through its  Special Counsel, would have the 
authority to go even further and order the reversal o f  administrative 
actions taken by Federal agencies. This poWer and the special role of 
the Special Counsel are outlined in Section 11 o f this report.

The Board may serve this role with respect to a ll employees, including 
cases o f  alleged re ta lia tion  against w histle-blowers. "W histle-blower" 
is  a term o f recent coinage. It describes an employee who believes an 
agency's actions v io la te  the fundamental laws and princip les which 
govern its  operations— laws related either to substantive programs, or 
to administrative functions such as procurement and personnel.
Generally speaking, such an employee fee ls  deeply that the agency is 
jeopardizing v ita l national interests and that its  actions must be 
pu b licized , or at least brought to the attention o f those who can look 
at the employee's concern ob ject iv e ly .

Such employees sometimes take their charges to Congress or to news 
media and hope for vindication . On many occasions, such employees 
have been d iscip lin ed , d irectly  or subtly, for reasons ranging from 
unauthorized disclosure o f privileged information to v io la tion  o f one 
or more regulations. Unfortunately, many frivolous and se lf-serv in g  
charges are also made, alongside those which have merit, and it  is 
often  d i f f ic u l t  to distinguish the valid charge from the invalid. 
Further, some employees fa i l  to bring these problems to the attention 
o f  management in any meaningful way before "going p u b lic ." Hence, 
th is area o f  employee redress requires the careful and thoughtful 
weighing o f facts which w ill be afforded by the Board.

Congress is presently considering leg is la tion  to define whistle
blowing and to establish the rights and obligations o f whistle-blowers. 
Whether or not that leg is la tion  passes, the proposals in section 11 o f  
th is report provide a place within the executive branch for whistle
blowers to take their personnel complaints on d irect appeal when they 
su ffer reta lia tion .

CONCEPT OF A CIVIL SERVICE COURT

In making the recommendations in section 11, consideration was given 
to assignment o f merit and employee protection roles to a specialized 
court created for that purpose. While a "C iv il Service Court" might 
bring an image o f dignity and im partiality to the undertaking, we 
believe that the arguments against it  outweigh the arguments for i t .

F irst , changing a quasi-ju d icia l a ctiv ity  to a ju d ic ia l process with a 
more deliberate pace would not serve the interests o f prompt, 
procedurally simple dispute-resolution ; delay is already a serious 
problem for employees and managers a lik e , and the need is to reduce 
i t .  Second, assigning employee appeals to a specialized court would 
invite premature .and, therefore, inappropriate ju d ic ia l intrusion into 
the operational resp on sib ilities  o f the executive branch. It is 
preeminently the respon sib ility  o f the executive branch to see that 
the laws are fa ith fu lly  executed, and that includes laws that apply to 
the executive branch i t s e l f .  Once administrative processes are 
exhausted, the courts o f course remain available as the detached 
interpreters o f  constitutional rights o f  individuals. And fin a lly , it 
might be d i f f ic u l t  to develop within a ju d ic ia l framework the 
necessary d iv ersified  and highly technical expertise required for this 
ro le .

PROTECTING EMPLOYEES THROUGH APPEALS. GRIEVANCES,
AND DISCRIMINATION COMPLAINTS

Government employees may appeal a wide variety of management actions 
and determinations, ranging from issues such as termination and 
suspension to the denial of life insurance coverage and the 
classification of positions. Many of these actions are more truly 
administrative reviews of technical decisions, while others involve 
quasi-judicial proceedings concerning the property interests of 
tenured Federal employees in their jobs.
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Employee appeals and complaints are resolved through a wide range of 
appeals procedures and by several appeals bodies. The result is a 
system that is confusing, complex, and time-consuming. The chart on 
page 59, which depicts present appellate channels, indicates the 
complexity o f  the overall system. While many managers think that it 
is nearly impossible to remove incompetent employees because o f the 
procedural and other protections afforded by laws, regulations, and 
court decisions, many employees believe that the present appeals 
systems are biased in favor o f  management and provide neither equity 
nor due process.

The sources o f complexity in the appeals, grievance, and 
discrim ination complaints processes are:

-  The wide range o f personnel actions that employees may appeal 
in one way or another.

-  The large number o f organizational units involved in deciding 
appeals and the confusing patterns o f ju r isd ic tion  between them.

-  The p o s s ib ility  in some kinds o f  cases o f pursuing an issue in 
more than one forum.

An employee with one particu lar complaint may have an informal 
grievance to be settled  within the work unit, an appeal under a law or 
regulation to submit to the Federal Employee Appeals Authority, a 
grievance to take to arb itration  under an agreement between a union 
and the agency, a discrim ination complaint to try to se tt le  in the 
agency, an unfair labor p ractice , or one o f many kinds o f technical 
appeals for a special purpose appeal o f f ic e  within the C iv il Service 
Commission to decide under specia l procedures. A sp e c if ic  issue 
involved in this complaint, or parts o f a large overall issue, may 
sometimes be pursued through more than one o f these processes 
simultaneously or in sequence. The employee may follow  more than one 
o f  these tracks to get the issues settled  at the same time and may get 
d ifferent results from alternative procedures. The whole process takes 
a long time, 'may cost an employee a lo t  o f  money, and confronts the 
employee with a great profusion o f ru les, regulations, and procedures.

REFORMING APPEALS, GRIEVANCES, AND DISCRIMINATION COMPLAINT PROCESSES 

Main avenues for speeding up and sim plifying appeals processes are to;

-  Reduce the array o f  a lternative procedures available.

-  Reduce the number o f  organizational elements involved in the 
various appeals processes.

-  Sim plify the procedures for f i l in g  and resolving each type of 
complaint.

RECOMMENDATION NO. 18

Provide the follow ing avenues o f  appeal for individual
complaints, with res tr ic tion s  as noted:

For employees covered by agreements negotiated between 
unions and agencies:

o Negotiated grievance procedures, with fin a l stage 
arb itration .

o Negotiated grievance procedures should be the exclusive 
appeals route on covered righ ts , but they should not 
cover c la s s if ic a t io n , equal employment opportunity, 
p o l i t ic a l  invasions o f  m erit, Fair Labor Standards, or 
s t r i c t ly  adm inistrative matters. Those rights would be 
protected by other procedures below, with employee 
rights to appeal under Merit Protection Board 
procedures.
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For employees not covered by agreements negotiated between 
unions and agencies, and for a l l  employees with respect to 
rights not within the scope o f  negotiated procedures:

o Informal grievances under non-negotiated grievance 
procedures (se ttled  within the agency); and

o Appeals (se ttled  by the Merit Protection  Board).

-  Discrimination complaints, for a l l  employees who fee l they 
have been the victims o f  discrim ination based on race, 
c o lo r , sex, national o r ig in , re lig io n , age, ^ r i t a l  status, 
or handicap. F iling  a discrim ination complaint forecloses 
the option to f i l e  another type o f  grievance ‘or appeal on 
the same issues.

(Implementation: President, by sending a reorganization plan to 
Congress, to transfer appellate authority to the Merit Protection 
Board, and by proposing legi-slation to allow negotiated grievance 
procedures to cover certain  matters for employees in exclusively  
represented units. O ffice  o f  Personnel Management, by issuing 
regu la tion s .)

This recommendation c la r if ie s  the avenues available for resolving 
individual complaints by giving the employee one clear avenue for a 
particu lar complaint. It recognizes the development o f  the negotiated 
grievance processes, generally including arb itration , in the f ie ld  of 
labor-management re la tions, alongside the appeals system based on laws 
and regulations. It also continues a separate system for resolving 
discrim ination complaints. This recommendation alone w ill greatly 
sim plify complaint processes and reduce delays.

SIMPLIFYING AND SPEEDING UP THE APPEALS PROCESS

With respect to a ll appeals from employees in units that are not 
covered by agreements negotiated between unions and agencies (and for 
a ll employees on some matters), two proposals w ill sim plify and speed 
up the process. The f ir s t  is to establish the Merit Protection  Board 
as the single organizational unit for deciding appeals from Federal 
employees, as recommended in section 11 of this report. The second is 
to c la r ify  which o f the many types o f matters now appealable may go to 
the Board.

Under the present appeals structure, there are three organizational 
levels for deciding appeals on major adverse actions such as removal, 
reduction in grade or pay, suspension for more than fourteen days, or 
reduction in force. The employee who wishes to appeal goes f ir s t  to 
the Federal Employee Appeals Authority, an organization within the 
ju risd iction  of the C iv il Service Commission, but not d ire ctly  under 
the supervision of the Commissioners. When that Authority issues its  
decision, the employee may, in many instances, seek to have it  
reconsidered by the Appeals Review Board, a second quasi-independent 
body within the framework o f the C iv il Service Commission. It was 
originally intended that the Board would apply cr ite r ia  which would 
sharply limit cases already decided by the Authority which could be 
reopened. But the Board has become involved in more and more types of 
issues, and the Authority is tending to become merely a step in the 
process.

When the Appeals Review Board issues its  decision , the employee may, 
in some instances, ask the C ivil Service Commission i t s e l f  to consider 
the case again. This, in e f fe c t ,  allows a third level o f review 
wuhin the executive branch.
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The chart i llu s tra te s  this fu ll  process in the case of 
removal o f  an employee. The process begins with the f ir s t  notice to 
the employee, then continues through the employee's response and the 
agency's reconsideration and decision . From that point, i f  the 
employee e le cts  to appeal to the Federal Employee Appeals Authority, 
then to the Appeals Review Board, then to the C iv il Service Commission, 
the process is complicated and stretched out for an extremely long 
time—months in the best o f circumstances, years in some cases.

Switching to a single agency to decide appeals w ill greatly simplify 
the process and, i f  the agency is adequately staffed| w ill speed it 
up. The chart on page 65 illu s tra te s  that condition. Note that the 
action steps within the agency before the removal of the employee are 
the same— fir s t  notice to the employee, employee's response, agency's 
reconsideration and decision . But when the employee decides to appeal 
the action, the appeal process is much clearer under the organi
zational changes recommended in section  11.

With respect to c la r ify in g  which o f the many appealable matters are to 
go to the Merit Protection  Board, appeals from major adverse actions— 
including separation, lengthy suspension, and reduction in grade or 
pay—w ill be sent to the new Board. These matters w ill comprise the 
bulk of the Board's workload.

Less clear are a ll the other kinds o f agency actions that employees 
may now appeal in one way or another. These include c la s s ifica tio n  of 
position, examination rating, pay status under the Fair Labor 
Standards Act, restoration  a fter m ilitary duty, retirement matters, 
denial o f insurance coverage (health or l i f e  insurance), and a long 
lis t  o f additional matters.

Many of these additional matters lend themselves to narrow technical 
decisions of a "yes" or "no" type. The decision  on these, based on 
comparison o f  a set o f facts with a set o f reasonably precise rules 
and standards, is whether the employee is en titled  to the sp e c ific  
benefit or right claimed. By contrast, decisions on major adverse 
actions require broad use o f judgment under laws or rules that may be 
applied d ifferen tly  in d ifferen t circumstances.

The key question is what d iv ision  o f these types o f complaints w ill 
best speed up the appeals process, be fa ir  to both employees and 
managers, and contribute to the e ffic ie n cy  of the service.

RECOMMENDATION NO. 19

Transfer a ll  appealable matters currently within the ju risd ic tion
o f the C iv il Service Commission to the ju r isd ic tion  o f  the Merit
Protection Board, except such technical matters as appeals o f
position  c la s s if ic a t io n , examination rating , and i>ay status under
the Fair Labor Standards Act which should be referred to the
O ffice  o f  Personnel Management.

(Implementation; President, by sending a reorganization plan to
Congress.)

This recommendation goes beyond the recomsdendation o f the p r o je c t 's  
Staffing Process Task Force, which studied this subject. That Task 
Force proposed to lim it appeals going to the Merit Protection  Board to 
removal, suspension for more than fourteen days, reduction in grade or 
pay, and reduction in force . The Task Force proposed sending a ll 
other appealable matters to the O ffice  o f  Personnel Management for a 
review and decisibn on the technical points involved. The Task Force 
believed it  would be wasteful to burden the Merit Protection  Board 
with appeals on matters that are largely  technical or regulatory in 
nature and would d issipate the resources o f the Board.

This is a va lid  poin t, but it  is  believed even more important to 
establish the Merit P rotection  Board as the single organization, with 
minimal exceptions, for deciding employee appeals. Referral o f
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employee appeals to the new O ffice  o f Personnel Management should be 
avoided as much as possib le , because it  w ill be perceived as, and w ill 
become, a strong entity  on the side o f management. The more firmly it  
sh ifts in that d irection , the less acceptable it w ill be (to  
employees, to unions, and to Congress) for  it to function in an 
adjudication ro le , even i f  that role is lim ited to administrative 
review o f technical issues currently included in the appeals program.

At the same time, a few matters related to appeals require such a high 
level o f specialized technical s k ill  that they should remain in the 
Office o f Personnel Management as recommended by the Task Force.
These are appeals related to c la s s ifica t io n  o f  positions (the position  
cla ss ifica tion  structure is at the heart o f v irtu a lly  a ll  personnel 
management functions), to examination ratings (the examination process 
is the foundation o f  the merit system), and to coverage and pay under 
the Fair Labor Standards Act. The O ffice  o f  Personnel Management 
should retain these matters in its  ju r isd ic tio n .

ADDITIONAL CHANGES IN THE APPEALS PROCESS AND SUBJECTS OF APPEALS

Following are two additional recommendations to improve employee 
appeals procedures.

RECOMMENDjATION NO. 20

Keep employees who are to be removed for cause on the payroll 
(but not necessarily in the same p o s it io n ), u n til the 15-day 
deadline for appealing passes. When an employee wins an appeal, 
reimburse the employees' actual costs o f  appealing.

(Implementation; President, by proposing leg is la tion  toCongresnT
The rationale for keeping employees on the r o l ls  until the appeal 
deadline passes is that termination is a severe punishment which 
places a heavy financial burden on employees. In cases in which an 
employee wins an appeal, the Government should pay the actual costs 
incurred by the employee in the appeal process. These costs are 
sometimes very high, and represent a tremendously d i f f i c u l t  burden for 
an employee who has been wronged.

This provision received mixed reaction from the limited number of 
managers who commented on i t .  Union representatives favor this 
approach, and also supported the additional recommendation o f  the 
S taffing Process Task Force to keep employees who are to be removed 
for cause on the payroll until a decision  is reached by the Merit 
Protection  Board or an arbitrator, or for 60 days, whichever is 
shorter. They believe the present system is unfair to employees as it  
permits them to suffer sometimes irreparable harm before anything has 
been proven against them.

RECOMMENDATION NO. 21

Abolish reduction in rank as a concept in Federal personnel 
management and as a matter that employees may appeal.

(Implementation; President, by proposing leg is la tion  to 
Congress.)

The concept o f reduction in rank appears in the law that sp ecifies  
that veterans within the c iv i l  service may appeal reduction in rank or 
pay (5 U.S. Code 7511). Executive orders have extended the same 
appeal rights to non-veterans.

The meaning of reduction in pay or grade is clear and easily discerned 
in practice. However, reduction in rank is an ambiguous concept that 
has generated much conflict and many contradictory definitions. 
Employees and agencies have spent enormous amounts of time and 
resources over the years trying to pin down what a reduction in rank
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is  and whether an employee has suffered one. An example o f this 
d if f ic u lty  is the case of an employee who is reassigned from one job 
to another with a d ifferen t supervisor and, without any change in pay 
or grade, is farther down in the organizational structure than before. 
Is this a reduction in rank? In a c la s s ifica t io n  and pay system in 
which duties, authorities, and resp on s ib ilit ie s  are evaluated to 
arrive at a numerical grade level which determines pay, there is no 
denominator o f rank other than grade lev e l. Because o f the ambiguous 
meaning of the concept within the context o f  a grade-structured, 
position c la ss ifica tio n  system, reduction in rank should be abolished 
as a concept and as a matter that may be appealed.

SIMPLIFYING NON-NEGOTIATED GRIEVANCE PROCEDURES

Labor-management agreements at the agency level must contain 
procedures for hearing and resolving employee grievances. However, a 
substantial number o f employees are not covered by such agreements. 
Regulations which govern the resolution  o f grievances by non-negotiated 
procedures prescribe a complex procedure that distinguishes between 
informal and formal grievances, and requires inquiry, recommendation, 
and decision at various higher levels  o f management, depending on 
whether the examiner's recommendations are accepted or rejected . These 
requirements create delays for both employees and managers.

recommendation no. 22

^imit informal procedures to complaints by employees to their 
immediate supervisors, who are responsible for responding to 
employees and either correcting the matters in question or 
explaining %yhy the situation  must continue. I f  the matter is not 
yithin the supervisor's con tro l, the supervisor must get an 
explanation or correction  from the responsible o f f i c i a l .  Require 
the supervisor to respond within five  working days.

Mlow employees who are unsatisfied  with the action or explan- 
■tion o f the superv isor to f i l e  a formal grievance with a manage- 
^nt-designated o f f i c i a l .  I f  the designated o f f i c i a l  cannot 
^•olve the grievance through discussion  with the employee and

the appropriate management o f f i c i a l s ,  impanel a grievance hearinj^ 
board or appoint an examiner to look into the grievance.

For grievances o f  performance ratings or o f  level o f  competence 
decisions, require a review by a higher level o f  management.

(Implementation: O ffice  o f  Personnel Management, by issuing 
regulations concerning administrative grievance systems. 
President, by proposing leg is la t io n  to Congress to make 
performance ratings and level o f  competence determinations 
subject to grievance and arbitration  procedures.)

The requirement for multiple leve ls  o f review is the primary drawback 
o f  the current administrative grievance procedure. Replacing these 
cumbersome procedural requirements with a few simple steps w ill make 
i t  possible for agencies to streamline their internal procedures.

Comments from agencies on this proposal were s p lit ,  some arguing 
current procedures were sa tis fa ctory , others supporting change. The 
modest changes proposed should be acceptable.

SCOPE OF NEGOTIATED GRIEVANCE PROCEDURES AND ARBITRATION

Under recoimnendation no. 18 above, the major avenue available to 
employees for resolving complaints in work units covered by labor- 
management agreements w ill be negotiated grievance procedures.
Those employees— over h a lf o f  the Federal workforce—w ill have access 
to those processes in lieu  o f the statutory appeals processes that now 
serve for most issues. In short, for covered employees, the
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negotiated grievance procedure w ill serve as. the exclusive process for 
handling a ll employee grievances and appeals except on matters of 
position  c la s s if ic a t io n , equal employment opportunity, p o lit ic a l 
a c t iv it ie s .  Fair Labor Standards, examination ratings, and s tr ic t ly  
technical administrative reviews.

Negotiated grievance procedures nearly always provide for arbitration  
as the fin a l process for deciding unresolved grievances. Arbitration  
now deals essentia lly  with the terms o f  contractual agreements as they 
relate to individual disagreements between employees and management.

The process for resort to arbitration  is set by mutual agreement of 
the union and the agency and may be as simple or as complicated as 
they wish to make i t .  The process in one agency may not be the same 
as that in another agency. In contrast, appeals processes are 
pverned by regulations which apply to a ll c iv i l  service agencies, and 
both the employee and the agency have to abide by these rules with 
respect to f i l in g  and processing an appeal.
To decide appeals, there is a permanent organization with a continuing 
s ta f f .  There is no comparable organization for arb itration . When a 
union and an agency are unable to resolve a grievance and agree to 
submit the issue to arb itration , they select an arbitrator from a 
variety o f sources. The arbitrator settles the particular dispute and 
is paid for just that case and is then not further involved with the 
union or the agency (unless called upon later to arbitrate a d ifferent 
d isp ute).

The negotiated grievance procedures and associated arbitration  
processes under labor-management agreements are not now fu lly  
equivalent to the appeals process under laws and regulations, because 
o f  lim its on the range o f subjects and scope of issues that may now be 
covered by them. The ob jective  o f the following recommendations is to 
make negotiated grievance procedures the fu ll equivalent of the 
appeals process.

RECOMMENDATION NO. 23

Extend the negotiated grievance and arbitration  process under 
agreements between unions and agencies to the same kinds o f 
complaints as the appeals process under laws and regulations, 
including removal, suspension for more than fourteen days, 
reduction in grade or pay, and reduction in fo rce , but 
sp e c if ica lly  excluding position  c la s s ifica t io n , equal employment 
opportunity, p o li t ic a l a c t iv it ie s . Fair Labor Standards, 
examination ratings, and s tr ic t ly  technical administrative 
reviews.

(implementation: President, by proposing leg is la tion  to 
CongressTl

This recommendation w ill make the subject-matter coverage of 
negotiated grievance procedures and arbitration  under agreements 
between unions and agencies nearly the same as the subject-matter 
coverage of the appeals process. In 1975, Executive Order 11491, 
which governs Federal labor-management relations, was amended to allow 
unions and agencies to negotiate the scope and coverage o f their 
grievance and arbitration procedures, excluding only matters for which
• ttatutory appeal procedure ex is ts , so long as the resultant 
procedures do not otherwise co n flic t  with laws or the order. Under 
inese amendments, the negotiated procedure may be made the exclusive 
procedure available to the parties and employees in the unit for 

e»oiving grievances which fa l l  within its  coverage. Despite the
rela tive  freedom to negotiate grievance and arbitration 'procedures 
under the 1975 amendments. Federal managers, unions, and employees 
have continued to express concern about what relationship is
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appropriate between appeals procedures and negotiated grievance and 
arbitration  procedures. While unions and agencies are generally 
pleased with the operation o f the negotiated grievance and arbitration  
procedures, crit icism s persist that the range o f issues which can be 
brought to impartial arb itration  under negotiated procedures is 
unnecessarily lim ited.

The alternatives considered were: (a) continue the current system 
(excluding statutory rights from negotiated grievance procedures),
(b) permit negotiation o f procedures to cover a ll  but certain  
specified appeals (with the unfair labor practice procedure also 
available, where a p p licab le ), or (c )  permit the employee to e lect the 
appeal route (grievance procedure, appeal procedure, or unfair labor 
p ra ctice ).

This recommendation is essen tia lly  a lternative (b) above. Consistent 
with the philosophy expressed in the 1975 amendments o f Executive 
Order 11491, an incremental expansion o f the negotiated grievance and 
arbitration procedure into areas now exclu sively  within the appeals 
system would be o f  greater benefit to the Federal program than a 
continuation o f  the present lim its on grievances and arbitration .

There are, however, some exceptions to the general rule outlined in 
this recommendation. Employees who are covered by the grievance and 
arbitration process w ill s t i l l  be able to f i l e  discrim ination 
complaints. As in the case o f  the appeals process under recommen
dation no. 19 above, the grievance and arbitration  process w ill not 
apply to complaints about position  c la s s if ic a t io n , examination 
ratings, or pay status under the Fair Labor Standards Act.
These w ill be referred to the O ffice  o f Personnel Management.
Additionally, appeals relating  to alleged v iola tions o f the 
prohibitions on p o li t ic a l a c t iv ity  (Hatch Act) w ill  be excluded from 
negotiated procedures. Unions (or agencies or individuals) w ill  s t i l l  
be able to f i le  charges o f unfair labor practices as presently occurs 
under the labor-management relations program.

recommendation no. 24

Allow arbitrators to s e tt le  disagreements on whether particu lar 
Usues may be arbitrated under an agreement, subject to lim ited 
review o f a rb itra b ility  by the Federal Labor Relations Authority.

Umplementation: President, by issuing an Executive order.).

Occasionally, when employees f i l e  grievances on some issues, the union 
and the agency disagree on whether they are indeed issues that may be 
subjects o f  grievances and arbitration  at a ll  under the terms o f the 
union agreement. Under the present Executive Order, that question 
has to be settled  before the union and agency may seek arbitration  on 
the substance o f  the issue. Questions o f "a rb itra b ility "  are 
generally settled  by taking them to the Assistant Secretary o f Labor 
for Labor-Management Relations with some arbitration  o f  that question 
in advance or as a part o f the arbitration  on the issues.

Under this recommendation, the question o f a rb itra b ility  probably will 
be settled  by the same arbitrator who settles  the issue i t s e l f  and as 
part o f  the same arbitration . This w ill shorten the process and cost 
less for both unions and agencies.

RECOMMENDATION NO. 25

Allow arbitrators to order corrective  actions to the fu ll  extent 
necessary to place employees who f i l e  and win grievances against 
agency actions in the position  they would be in i f  the agency 
action  had not occurred.

(Implementation: President, by proposing le g is la tion  to 
Congress.)
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In the parlance o f  labor-management re la tion s , this recommendation 
re fers  to "make-whole remedies." The concept is that in the case of 
an employee who suffers from an agency personnel action, f i le s  a 
grievance, and then is judged to have suffered improperly, the 
arb itrator must have the power to order corrective  action. An example 
is  an employee who is in correctly  demoted. The arbitrator should be 
able to order the agency to promote the employee back to the level 
from which demoted and to provide back pay. Sim ilarly, i f  an 
arb itrator finds that an employee was in correctly  denied a promotion, 
the arbitrator should be able to order the agency to promote the 
employee and to provide back pay.

The absence o f  ''make-whole remedies'' prevents a meaningful resolution 
o f  disputes and is contrary to the fundamental precept o f law that 
rights should not be created without appropriate remedies to enforce 
them. These problems w ill be solved by enacting leg is la tion  to permit 
arb itrators to set up appropriate make-whole remedies, except in those 
areas where appeals procedures other than the negotiated grievance 
process are exclusive.
IMPROVING THE DISCRIMINATION COMPLAINT PROCESS

Under recommendation no. 18, a ll  Federal employees and people who 
apply for Federal job s , who feel they are victim s o f discrim ination 
based on race, co lo r , sex, national or ig in , re lig io n , age, marital 
status, or handicap, w ill be able to f i l e  discrim ination complaints.
As proposed in section  11 o f this report, discrim ination complaints 
would go to the Merit Protection Board.

(This runs counter to the views o f the p r o je c t 's  Task Force on Equal 
Employment Opportunity and Affirm ative Action. That Task Force 
proposed refering discrim ination complaints to the Equal Employment 
Opportunity Commission and stated its  reasons fo rce fu lly  in 
Appendix IV to this report. In section 11, however, we recommend 
giving the Merit Protection Board ju r isd ic tion  over discrim ination 
complaints as well as other types o f appeals, in order to establish a 
single organizational unit to resolve v irtu a lly  a ll types o f 
complaints from Federal employees.)

The current discrimination complaint process is lengthy, cumbersome, 
and costly in terms o f  resources and emotional expenditures, and is 
frequently used for non-discrim ination problems. Employees perceive 
it as management-controlled and based on p o lic ie s  that r e fle c t  a 
con flic t o f interest in the C iv il Service Commission. Conversely, 
managers see the system as conducive to abuse and as destructive, 
rather than helpfu l, to the resolution  o f legitimate complaints at the 
agency level.

Study revealed general agreement among groups and individuals 
concerned with equal employment opportunity that:

-  The discrimination complaint process is too complex and time- 
consuming. Procedure overshadows substance;

-  Equal employment opportunity counselors within agencies are 
rela tively  in e ffective  in resolving complaints and the 
conditions that bring them about.

• An organization of proven independence and im partiality is 
needed to hear discrimination complaints.

tECOMMENDATION NO. 26

Shorten and simplify the discrimination complaint process as 
follows:

Employee, or job applicant, files complaint with the agency 
director of equal opportunity.
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Director of equal opportunity carries out factfinding and 
conciliation process.

- Director of equal opportunity issues an agency decision.

Employee, or job applicant, may then appeal directly to a 
U.S. District Court or to the Merit Protection Board and 
then to court.

Merit Protection Board holds a hearing, in which employee 
and agency may:

o Be represented.

o C all, examine, and cross-examine w itnesses.

o Introduce evidence beyond that obtained in previous 
factfinding.

o Secure a verbatim tanscript.

(Implementation; Merit Protection Board, by regulation.)

The process for resolving discrim ination complaints as it  now stands, 
appears at the top of the chart on page 76. The chart shows the 
process in five  phases, not counting appeal to a court. The table on 
page 77 indicate that the process may take up to 621 days to complete.

To sim plify the process and to reduce the time involved, the earliest 
informal counseling stage should be eliminated. This is the step that 
most observers regard as in e ffe c t iv e . The person f i l in g  the complaint 
w ill simply move to the formal process within the agency; then, i f  not 
sa tis fie d , to the court or the Merit P rotection  Board. In theory, 
th is w ill reduce the process to a maximum of 225 days.

The proposed process is s ig n ifica n tly  d ifferent from the present 
process at the appeal stage. Under the present ru les, when a 
discrimination complaint goes to the Appeals Review Board (phase 4 on 
the chart o f the present process on page 76), the Board reviews only 
the record compiled at the agency before delivering its decision.
Under this recommendation, the Merit Protection Board will conduct 
much more of a new proceeding, with new or additional evidence if 
necessary, witnesses, cross-examination, and a new written record.
This change alone w ill greatly increase the confidence o f both 
employees and managers involved in the hearings.

A ll major studies o f  discrim ination complaints since 1971 have 
concluded that a serious imbalance exists  in the rights afforded 
Federal employees and those covered by the C iv il Rights Act in the 
private sector. C iv il r igh ts, leg a l, and special emphasis groups 
generally concur that the present system is heavily management- 
oriented.

At the same time, individual managers feel that they may be unfairly 
charged in discrim ination complaints. A particu lar point o f ob jection  
by managers in the present process is the requirement to 
name an alleged discriminating o f f i c i a l  in the complaint. Managers 
find the present process esp ecia lly  unfair because they are not 
afforded the normal elements o f due process— the right to be present 
at the proceeding, to ca ll w itnesses, and to cross-examine witnesses 
for the employee who is complaining.

50-952 0 79 95
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RECOMMENDATION NO. 27

employees and applicants protected against age discrim ination the 
same substantive and procedural rights now given to other Federal 
employees under the C iv il Rights Act o f  1964, as amended.

(Implementation: President, by proposing leg is la tion  to 
Congress.)

RECOMMENDATION NO. 28

Improve the discrim ination complaint process as follow s:

Provide the same substantive and procedural rights in Federal 
employment that apply to the private sector in discrim ination 
complaints in addition to the rights now provided to Federal 
employees and applicants in Section 717 o f the Act.

Publish and index Federal administrative decisions on 
discrimination complaints and precedents set by the courts.

Provide access to low -cost, expert representation during the 
administrative phase o f  the process for Federal employees who 
f i le  discrim ination complaints.

“ Improve or replace the present Federal administrative class 
action mechanism.

Provide to the Federal sector an administrative third-party 
mechanism for cases related to patterns and practices.

Afford fu ll due process to named alleged discrim inating 
o f f ic ia ls  prior to a d ec is ion .

(Implementation: Merit Protection  Board, by regulation. 
Providing subsidized counsel w ill require congressional approval 
since appropriated funds w ill be in volved .)

The reforms outlined in these recommendations w ill , f i r s t ,  assure that 
handicapped employees and applicants, and employees and applicants 
over age 40 w ill  have the same rights as other classes o f employees 
already protected by the C ivil Rights Act. Second, a ll classes of 
Federal employees and applicants protected under the law w ill have the 
same rights as comparable employees in private industry. The 
additional procedural reforms— publishing decisions, providing 
low-cost representation, improving the process o f  c lass-action  
complaints, and provision o f due process rights for managers—w ill 
greatly improve the discrim ination complaint process in the eyes of 
both employees and managers.
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RECOMMENDATIONS IN OTHER SECTIONS OF THIS REPORT WHICH PROVIDE 
GREATER PROTECTION FOR EMPLOYEES

Recommendation No.

13 -  L egislation  to bring into the basic career service a ll
a lternative services for which there is found no compelling 
need to keep separate.

14 -  Make it  easier for Federal employees to move between
alternative services and the basic career service .

17 -  Move most attorney positions into the career service .

29 -  Establish a national equal employment opportunity goal.

30 -  Assign resp on sib ility  and accountability  to agency heads for
achievement of their part of the equal employment 
opportunity goal.

31 Actions by the O ffice  o f Personnel Management which 
fa c i l ita t e  and assist agency achievement o f equal employment 
opportunity goals.

32 Actions by the O ffice  o f Management and Budget to strengthen 
the equal employment opportunity program.

35 -  Improve the Upward M obility program.

52 -  Remove potential anployee tax l ia b i l i t y  in training costs 
paid by the Government.

38 -  Establish workforce planning systems, and improve planning 
& to reduce the number o f avoidable reductions in force .

42 (Among other things, should reduce sudden adverse impacts on 
employees.)

44 -  Permit ea rlier  retirement for employees separated under
reductions in force .

45 -  Require agencies to f i l l  bona fide vacancies with qualified
employees being released or demoted because o f reductions in 
force.

53 -  Amend the law to permit agencies to train employees facing 
"no-fau lt" job loss for jobs in other agencies.

60 Amend the law so that better performance evaluation systems 
can be developed.

Recommendations in Section 7 for  improvement o f  the Federal labor- 
management relations program.



DISCRIMINATION COMPLAINTS PROCESS

Phase 1 -
Agency

Informal — H
Counseling

Phase 6

District
Court

Phase 2- &Agency ( i
Investigation — H
Proposed Agency
Disposition

Phase 3 -
Agency ? /
Hearing; — - {
Decision

Phases
CSC
Commission 
Review; Decision

Phase 4 -
ARB Appeal

Review; ----------- 1
Decision

00

Present Process - Total 
Number of Possible 

Steps =  6
Total maximum time limits =  621 days 
for administrative action



Total maximum time limits =  285 days 
for administrative action
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COMPARISON OF NAXIHUM TIME LIMITS 
PRESENT AND PROPOSED 

DISCRIMINATION COMPLAINTS PROCESS

Present System Proposed System
Action Time Action Time

1. EEC Counseling 21

2. Time for f i l in g  formal 
complaint a fter counsel
ing  ̂ 15

3. Time for entire admin- 
strative process ( f i l in g
to decision) 180

4. Time allowed for appeal
ing to ARB 15

5. Time allowed to reach 
appeals decision 180

6 . Time allowed to request 
reopener; review by CSC 30

7. Time allowed for Commis
sioners' decision  (not 
specified , but it  appears 
that f ilin g  in court could 
take place in 180 days i f  
no decision issued) 180

1. Eliminated

2. Eliminated 0

3. Time for entire admin
is tra tive  process ( f i l in g  
to agency decision) 30

4. Time allowed for appeal
ing to Merit Protection 
Board 15

5. Time allowed to reach
appeals decision  180

total maximum TIME LIMITS 
for ADMINISTRATIVE 
PROCESS 621 days

TOTAL MAXIMUM TIME LIMITS
FOR ADMINISTRATIVE
PROCESS 225 days



Adverse Action Appeal— Present System

00Cn



Adverse Action Appeal— Proposed System
(For employee in unit not covered by agreement negotiated between union and agency)

00



Typical Negotiated Grievance Process Witii Arbitration
(For employee in unit covered by agreement negotiated between union and agency)

00





TOPICAL INDEX

This topical index contains detailed citations to the Federal Serv
ice Labor-Management Eelations Statute contained in Title VII of 
the Civil Service Reform Act of 1978. Since the user may have occa
sion to consult other portions of the Act itself and the conference 
report, additional references to these documents are included. How
ever, only labor-management provisions from the bills, debates and 
other reports are indexed.
ABUSE OF AUTHORITY, 2, 4, 6, 7, 15
ADMINISTRATIVE LAW JUDGES, ACTIONS RELATING TO, 27 exclusions 

for ALJ’S, 22, 25, 26, 46 
ADMINISTRATIVE LAW JUDGES, DELEGATION OF AUTHORITY TO—  

FLRA, 87,135, 216, 217, 251, 324, 390, 456, 568, 617, 689, 699, 761, 767, 832, 912, 
929, 970, 971, 1045, 1047 

FLRA review of delegated authority, 87, 88, 134, 156, 157, 193, 251, 252, 324, 
325, 390, 689, 699, 761, 832, 811, 971 

MSPB, 13, 28, 29
ADVERSE EFFECTS, see MANAGEMENT RIGHTS, appropriate arrangements 
ADVERSE ACTIONS, see also GRIEVANCES AND ARBITRATION and 

PERFORMANCE ACTIONS
generally, 24. 25, 28, 29, 30, 33, 34, 161, 175, 176, 177, 178, 180, 288, 289, 302, 

303, 304, 305, 306, 307, 308, 805, 806, 807, 808, 809, 810 
appeals to MSPB, 28, 29, 30, 805, 806, 807, 810
“mixed” discrimination appeals, 30, 31, 32, 33, 807, 808, 809, 810, 998 
judicial review of MSPB decisions, 33, 34, 810, 811 
for Senior Executive Service, 64, 65 

ADVISORY OPINIONS ON CERTAIN POLITICAL ACTIVITIES BY THE 
SPECIAL COUNSEL, 19 

AFFIRMATIVE ACTION, see also BARGAINING, GRIEVANCES AND ARBI
TRATION, and PROHIBITED PERSONNEL PRACTICES 7, 42, 43, 107, 813, 
991, 992

AGENCY CASH AWARD, 72, 73 
AGENCY SHOP, see DUES and EMPLOYEE RIGHTS 
AGREEMENT, see COLLECTIVE BARGAINING AGREEMENT 
AIR TRAFFIC CONTROLLERS, ILLEGAL ACTIONS BY. See also UNFAIR 

LABOR PRACTICES, 738, 858,1044 
APPEALS, see ADVERSE ACTIONS, GRIEVANCES AND ARBITRATION, 

and PERFORMANCE ACTIONS “APPLICANT,” 4, 5, 6, 30, 33 
APPLICATION OF TITLE VII, see also RECOGNITION AND REPRESENTA

TION MATTERS, appropriateness of units 
deflniiton of “agency,” 83, 130, 186, 240, 315, 380, 445, 500, 501, 557, 558, 

843, 894, 908, 962, 968 
definition of “employee,” 83, 123, 124, 185, 186, 239, 314, 315, 379, 380, 445, 

446, 501, 558, 685, 757, 758, 894,908,968 
strikers excluded from definition of “employee,” 937, 938, 963, 964, 968, 1046 
authority to exclude from coverage under Title VII, 85, 450, 451, 452, 506, 

507, 563, 564, 685, 687, 758, 843, 895, 896,910,924, 935, 970 
APPOINTMENT, see GRIEVANCES AND ARBITRATION, PROHIBITED 

PERSONNEL PRACTICES, and SENIOR EXECUTIVE SERVICE 
APPROPRIATE ARRANGEMENTS, see MANAGEMENT RIGHTS 
APPROPRIATENESS OF UNITS, see FEDERAL LABOR RELATIONS AU

THORITY AND RECOGNITION AND REPRESENTATION MATTERS 
APPROVAL OF AGREEMENTS, see COLLECTIVE BARGAINING AGREE-
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ARBITRATION, see GRIEVANCES AND ARBITRATION 
ASSIGNING EMPLOYEES, see MANAGEMENT RIGHTS 
ATTORNEYS FEES

appeals cases, 29, 810 
backpay award, 106, 174, 301, 367, 432, 707, 810, 843, 921, 928, 931, 981 

grievances and arbitration, 106, 156, 174, 290, 301, 356, 367, 421. 432, 473, 
535, 536, 595, 596, 707, 771, 810, 843, 902, 911, 924, 931, 979, 1017, 1019, 1020,
1021.1040.1041.1051.1068.1069.1076.1077 

prohibited personnel practices, 29, 810
unfair labor practices, 106, 156, 174, 284, 349, 413, 596, 699, 810, 911, 924,

977.1020.1040.1041.1051.1068.1069.1076.1077
BACKPAY ACT, AMENDMENTS TO, 106, 173, 174, 300, 301, 302, 366, 367, 431, 

432, 489, 490, 491, 492, 493, 544, 545, 546, 547, 548. 605, 606, 607, 608, 706, 707,
774, 775, 832, 904,905, 921, 928, 980,981

“appropriate authority” includes Comptroller General, 492, 547, 607, 775, 905 
see also, COMPTROLLER GENERAL 

attorneys fees, 106, 174, 301, 367, 432, 707, 810, 843, 921, 928, 931, 981 
classification actions not covered, 106, 492, 493, 547, 548, 608, 774, 775, 905 
costs and expenses of litigation, 174, 301, 367, 432, 699, 707, 921, 928, 931, 981 

BARGAINING, SCOPE OF, see also FINDINGS AND PURPOSE, GRIEV
ANCES AND ARBITRATION, MANAGEMENT RIGHTS, and UNFAIR 
LABOR PRACTICES 

generally, 689, 690, 722, 749, 757, 839, 840, 843, 844, 855, 883, 906, 923, 924, 
927, 929, 931, 932, 933, 934, 951, 952, 953, 954, 955, 956, 958, 983, 985, 990, 
991, 992, 993, 994, 1005, 1007 

appropriate arrangements, see MANAGEMENT RIGHTS 
classifications, 84, 730, 735, 909, 924, 959, 969, 994
“compelling need” for regulations, 87, 95, 96, 345, 346, 409, 466, 521, 578, 697, 

722, 840, 843, 844, 855, 899, 906, 915, 916, 927, 935, 956, 975, 991, 992, 995 
consultation rights—

Government-wide, 87, 96, 97, 823, 826, 827, 916, 927, 928, 931, 976, 995, 
1047

national, 87, 91, 142, 143, 260, 334, 335, 400, 401, 461, 462, 516, 517, 574, 
575, 693, 823, 826, 827, 831, 832, 859, 898, 913, 925, 926, 935, 947, 948, 957, 

973, 995,1005,1047
“substantial number of employees” defined, 693 

definitions—
“collective bargaining,” 84, 127, 189, 243, 317, 318, 382, 383, 449, 450, 

505, 562, 686, 758, 895, 909, 969 
“conditions of employment,” 84, 128, 190, 191, 244, 318, 383, 687, 906,

907, 909, 924, 934, 956, 957, 969, 990 
“de minimus” bargaining, 994
discrimination and affirmative action, 224, 318, 383, 687, 838, 839, 859, 909, 

924, 934, 969, 991, 994 
“duty to bargain” provisions, 95,127,144,145,189, 190, 243, 261, 336, 345, 402, 

403, 409, 465, 466, 467, 521, 578, 687, 764, 831, 880, 915, 927, 956, 975, 996 
grievance procedure must be included, 101, 128, 161, 162, 191, 211, 289, 354, 

419, 470, 532, 55)2, 701, 769, 856, 901, 906, 918, 997, 998 
see also, GRIEVANCES AND ARBITRATION 

flexible working hours, 953.
official time, 104, 227, 296, 361, 362, 426, 427, 704, 772, 773, 930, 928, 957, 

980, 999
see also OFFICIAL TIME

pay and benefits in general, 128, 191, 244, 263, 264, 265, 266, 267, 268, 269, 
270, 271, 272, 273, 274, 275, 681, 690, 721, 823, 839, 845, 853, 854, 855, 856, 
923, 935, 959, 964,1013,1014 

for prevailing rate employees, 108, 435, 436, 707, 708, 750, 827, 857, 
922, 982, 999

political activities, certain specified, 84, 244, 318, 383, 687, 909, 969 
procedures, see MANAGEMENT RIGHTS 
promotions, 690, 730, 735, 924, 925, 991, 992 
reduction-in-force, 730, 735
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BARGAINING, SCOPE OF— Continued
regulations and rules, impact on bargaining, 84, 93, 94, 95, 127, 145, 146, 

189, 190, 24S, 318, 342, 345, 383, 406, 409, 410, 465, 466, 467, 468, 474, 521, 
522, 529, 531, 578, 579, 589, 591, 685, 695, 697, 698, 722, 735, 764, 765, 768, 
769, 822, 823, 840, 843, 844, 854, 855, 899, 901, 906, 909, 915, 927, 931, 956, 
957, 969, 975, 990, 991, 995, 996, 997 

agency regulations, 83, 94, 95, 127, 189, 190, 243, 318, 383, 406, 465, 
466, 468, 521, 529, 578, 589, 695, 697, 765, 768, 823, 843, 854, 855, 
899, 901, 906, 915, 927, 931, 956, 957, 975, 990, 991, 995, 996 

“Government-wide” regulations, 94, 95, 189, 243, 318, 345, 383, 409, 410,
697, 698, 722, 823, 840, 843, 844, 855, 901, 906, 915, 927, 956, 957, 996,
997

other regulations, 145, 146, 189, 243, 318, 383, 769, 831, 832, 956, 1005 
“policies” vis-a-vis regulations, 145, 466, 468, 521, 529, 578, 589, 697, 

735, 764 , 765, 768, 822, 826, 827, 832, 899, 901, 997 
Federal Personnel Manual, references to, 466, 468, 521, 529, 578, 589,

698, 765, 768, 822, 836, 899, 901,997
statute, matters specifically set by, 84, 144, 189, 190, 210, 243, 263, 318, 383,

687, 690, 765, 765, 854, 855, 856, 909, 923, 933, 956, 957, 959, 961 
CAREER APPOINTEE IN SES, 46,47, 50, 51, 60, 61, 62,66 
CAREER RESERVED POSITION IN SES, 46, 47, 48, 66, 815 
CEILING ON NUMBER OF EMPLOYEES,, 43,813
CEILING ON NUMBER OF EXECUTIVE POSITIONS, 67, 68, 69, 815 
CLASSIFICATION ACTIONS, see BARGAINING, GRIEVANCES AND ARBI

TRATION, and MANAGEMENT RIGHTS 
COLLECTIVE BARGAINING, see BARGAINING AND UNFAIR LABOR 

PRACTICES
COLLECTIVE BARGAINING AGREEMENTS, 83, 126, 242, 316, 381, 449, 505, 

562,686,895, 909,969 
approval of agency head, 93,474, 531, 532, 591, 769,901,995 
controlling agreement at higher level, 93, 474,475, 532, 591,592,901 
impact of future regulations on agreement, 468, 529, 589, 768, 822, 823, 901 

see also, UNFAIR LABOR PRACTICES agency 
COMPARABILITY PAY FOR MERIT PAY SYSTEM 71, 72, 819 
COMPENSATION, see PAY AND BENEFITS
COMPTROLLER GENERAL’S ROLE IN LABOR-MANAGEMENT RELA

TIONS, 702, 703, 714,826,1000 
“appropriate authority” for backpay purposes, 492,547,607,775,905 
arbitration awards to be final but for exceptions, 103, 163, 212, 213, 291, 356, 

421,422,702,919,979,1000
agency to take actions required by final arbitration award, 103,168, 291, 

356,422,703, 919, 979,1000 
Impasses Panel decisions to be binding on i>arties unless they agree other

wise, 99,417,477, 539, 599, 700, 772,903, 918, 978 
CONDITIONS OF EMPLOYMENT, see BARGAINING 
CONFIDENTIAL EMPLOYEE}—

definition, 84, 127, 243, 318, 383, 447, 503, 560, 686, 758, 895, 909, 969 
excluded from definition of “employee,” 446,501,558,894 
excluded from definition of “labor organization,” 446,502, 559, 894 
participation in management of a labor organization, 100, 101, 459, 515, 572,

762, 897
CONFIDENTIAL NATURE OF POSITION, 5,19, 26, 80, 795 
CONFLICTS OF INTEREST IN MANAGEMENT OF LABOR ORGANIZA

TIONS, 100,131,247,459,515,572, 701, 762, 831, 897,918, 978 
CONSTITUTIONAL RIGHTS OF EMPLOYEES, 4 
CONSULTATION RIGHTS, see BARGAINING 
CONTRACT, .oee COLLECTIVE BARGAINING AGREEMENT 
CONTRACTING OUT, see MANAGEMENT RIGHTS 
CONVERSION TO SES, 65, 66
COST EFFICIENCY, AS BASIS FOR SES PERFORMANCE EVALUATION, 45, 

58
COSTS OF LITIGATION, see ATTORNEYS FEES 
COVERAGE OF TITLE VII, see APPLICATION OF TITLE VII 
CRITICAL ELEMENTS IN PERFORMANCE APPRAISAL STANDARDS, 22, 

23
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DEAF EMPLOYEES, INTERPRETERS FOR, 35, 36
DECENTRALIZATION OF GOVEfRNMENT FUNCTIONS, STUDY ON, 113 
DECEPTION IN EMPLOYMENT RIGHTS, see PROHIBITED PERSONNEL 

PRACTICES
DECERTIFICATION, see also RECOGNITION AND REPRESENTATION 

MATTERS—
as penalty for engaging in Illegal strike, 101, 824, 881, 882, 929, 950, 963, 964, 

1021,1022,1023,1028,1029,1030,1035 
DELEGATION OF PERSONNEL FUNCTIONS, 3,10  
DEMONSTRATION PROJECTS, 3, 10, 75, 76, 77, 78

consultation or negotiation with union or employees, 77, 683, 754, 755, 820 
DEVELOPMENT WITHIN SES, 53
DISCIPLINARY ACTION, see ADVERSE ACTIONS, GRIEVANCES AND 

ARBITRATION, PERFORMANCE ACTIONS, and PROHIBITED PERSON
NEL PRACTICES 

for engaging in illegal strike, see DECERTIFICATION 
DISCLOSURE OF INFORMATION, see WHISTLEBLOWERS 
DISCRIMINATION MATTER, see also AFFIRMATIVE ACTION, BARGAIN

ING, GRIEVANCES AND ARBITRATION, LABOR ORGANIZATION, 
PROHIBITED PERSONNEL PRACTICES, and UNFAIR LABOR PRAC
TICES “mixed” discrimination appeals, 30, 31, 32, 33, 807, 808, 809, 810,
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DISMISSAL, see ADVERSE ACTIONS, GRIEVANCES AND ARBITRATION, 
PERFORMANCE ACTIONS, and PROHIBITED PERSONNEL PRAC
TICES

DIRECT EMPLOYEES, see MANAGEMENT RIGHTS 
“DISTINGUISHED EXECUTIVE” IN SES, 60, 61, 818 
DUAL PAY, 39, 40, 41 
DUBS—

definition, 83, 247, 320, 381, 687, 909, 969,1045,1047
allotments for exclusive representative, 93, 149, 150, 196, 275, 276, 337, 338,

339, 404, 405, 483, 539, 540, 599, 600, 694, 695, 735, 736, 772, 823, 831, 
832, 834, 843, 844, 903, 907, 914, 926, 929, 931, 936, 950, 951, 958, 960, 
961, 974, 987, 1005

allotments for representative of 10 percent of employees, 93, 196, 277, 278,
340, 341, 405, 695, 834, 839, 879, 907, 914, 926, 929, 936, 950, 974, 1047 

from nonmembers, 149, 150, 197, 276, 338, 339, 831, 832, 834, 836, 844, 853, 854,
1005

no requirement to pay dues except when voluntary, 469, 531, 591, 694, 
721, 722, 750, 769, 827. 844, 901, 906, 923, 926, 929, 987, 1014 

EDUCATION, see AFFIRMATIVE ACTION and TRAINING AND EDUCA
TIONAL PROGRAMS 

EDUCATIONAL EMPLOYEE 
definition, 130, 189, 247
supervisors and employees in unit, 141, 205, 206 

EFFICIENCY, AS BASIS FOR SES PERFORMANCE EVALUATION, 45, 58, 
71

EFFICIENCY OF THE SERVICE, AS STANDARD FOR ADVERSE ACTIONS, 
25, 26, 1053

EMERGENCY RELIEF, see TEMPORARY RELIEF 
“EMPLOYEE,” DEFINITIONS OF—  

prohibited personnel practices, 5 
performance appraisal systems, 21 
suspensions for 14 days or less, 24 
other adverse actions, 25 
Title VII, see APPLICATION OF TITLE VII 

EMPLOYEES, CEILING ON NUMBER OF, 43. 813
EMPLOYEES RIGHTS, 82, 107, 123,173, 180, 185, 227, 228, 237, 238, 308, 313, 314, 

378, 379, 458, 459, 514, 571, 572, 684, 685, 750, 751, 762, 831, 832, 834, 852, 897,
908, 924, 968, 981, 987,1005,1038,1040 

see also DUES, REPRESENTATION RIGHTS, and UNFAIR LABOR PRAC
TICES

EQUAL EMPLOYMENT OPPORTUNITY, see ADVERSE ACTIONS, AFFIRMA
TIVE ACTION, BARGAINING, GRIEVANCES AND ARBITRATION, LABOR 
ORGANIZATION, and UNFAIR LABOR PRACTICES



EQUAL EMPLOYMENT OPPORTUNITY GOALS, SUCCESS IN MEETING 
GOALS AS BASIS FOR PERFORMANCE EVALUATION IN SES, 45, 58 

EXCEPTIONS TO ARBITRATION AWARDS, see GRIEVANCES AND ARBI
TRATION

EXCLUSIVE RECOGNITION, see RECOGNITION AND REPRESENTATION 
MATTERS

EXCLUSIVE REPRESENTATIVE, see RECOGNITION AND REPRESENTA
TION MATTERS and REPRESENTATION RIGHTS 

EXECUTIVE POSITIONS, CEILING ON NUMBER OF, 67, 68, 69, 815 
EXPRESSION OF PERSONAL VIEWS, see UNFAIR LABOR PRACTICES, 

“free speech” proviso 
FACTFINDING WITH RECOMMENDATIONS, 99, 159, 208, 209, 210, 287, 352, 

416,476, 538, 539, 599, 700, 832, 903,917, 977, 997,1005 
see also FEDERAL MEDIATION AND CONCILIATION SERVICE and 

FEDERAL SERVICE IMPASSES PANEL 
FEDERAL LABOR RELATIONS AUTHORITY, 83, 125, 191, 241, 316, 381, 447, 

502, 560, 626, 659, 665, 686, 831, 834, 836, 839, 841, 842, 844, 845, 852, 854, 856, 
895, 906 909, 924, 969, 1005, 1007, 1009, 1010, 1012, 1014, 1038, 1039, 1040 

independent third-party. 687, 7i3, 722, 747, 748, 759, 781, 786, 836, 852, 931,
932, 933, 934, 958, 999,1015,1016 

appointment of—
General Counsel, 86, 132, 193, 249, 322, 388, 453, 509, 566, 636, 661, 673, 

688, 759, 788, 832, 844, 896, 935, 970,1012 
Acting General Counsel, 133, 193, 249, 322, 323, 388, 389, 688, 910, 970 
FLRA members, 86, 131, 191, 248, 321, 387, 452, 508, 565, 632, 636, 671, 

673, 687, 688, 747, 759, 781 788, 832, 841, 844, 896, 910, 935, 970, 1012 
FLRA staff, 87, 131, 134, 192, 250, 323, 389, 456, 661, 673, 788, 832, 880, 

896, 897, 910, 970, 997 
attorneys from FLRA to represent it in court 88, 192, 193, 911, 924, 971, 1037 
Chairman, designation of, 86, 131, 191, 248, 688, 759, 896, 910, 1060 
composition, 86, 131, 191, 192, 248, 320, 321, 386, 387, 452, 507, 508, 565, 626, 

632, 636, 659, 661, 665, 67], 684, 687, 759, 781, 786, 831, 841, 852, 854, 856, 
896, 910, 931, 970,1015,1016 

delegation of inquiry to agents, 87,134, 194, 250, 323, 389, 455, 510, 511, 568, 
617, 689, 761, 896, 910, 970 

no disqualification of inquiry participants in later proceedings, 87, 134, 
194, 250, 323, 389, 455, 511, 568, 689, 896, 910, 970 

delegation of recognition functions to regional directors, 87, 134, 135, 250.
251, 323, 324, 389, 390, 456, 511, 617, 689, 761, 832, 911, 970, 971, 1045, 1047. 

delegation of unfair labor practice hearings to administrative law judges, i87. 
135, 216, 217, 251, 324, 390, 456, 568, 617, 689. 699, 761, 767, 832, 912, 929. 
970, 971, 1045, 1047 

delegated functions, review of, 87, 88, 134, 135, 156, 157, 193, 251, 252, 324, 
325, 390, 689, 699, 761, 767, 832, 911, 971 

review of written opinions, 193 
expenses, 135,194, 252, 456, 511, 568, 569, 761, 897
functions and powers consolidated in FLRA, 632, 661, 665, 687, 713, 747, 756,

757, 760, 781, 856, 906,1009,1015, 1016 
provide leadership in establishing policies, 86, 133, 250, 323, 389, 687,

688, 722, 831, 832, 834, 841, 856, 910, 970, 1005, 1012, 1015 
administer, interpret, and decide major policy issues, 454, 509, 566, 

567, 637, 661, 672, 759, 787, 896,1015 
determine appropriate units, 86, 87, 90, 134, 140, 141, 198, 205, 206, 250, 

251, 257, 259, 323, 324, 332, 389, 390, 398, 400, 454, 463, 509, 518, 566, 
575, 576, 637, 661, 672, 689, 692, 693, 760, 763, 787, 896, 898, 911, 913, 
925

supervise or conduct elections, 87, 89, 90,134,136,137,138,139,198, 200, 
201, 202, 203, 204, 206, 207, 250, 251, 253, 254, 255, 256, 257, 260, 323,
324, 326, 327, 328, 329, 330, 331, 332, 389, 390, 392, 393, 394, 395, 396, 
397, 398, 454, 463, 464, 509, 510, 519, 567, 576, 637, 661, 672, 689, 690, 
691, 692, 735, 760, 763, 787, 896, 911, 912, 913, 925, 970, 971, 972, 1012, 
1015

resolve issues on national consultation rights, 87, 91, l ‘̂ 3, 260, 334, 335, 
400, 401, 454, 461, 462, 510, 516, 517, 567, 574, 575, 637, 672, 693, 760,
763, 787, 896, 898, 913, 973
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FEDERAL LABOR RELATIONS AUTHORITY— Continued 
functions and powers—continued

resolve issues on compelling need, 87, 96,146, 345, 346, 410, 455, 466, 467, 
468, 510, 523, 567, 580, 637, 661, 672, 697, 698, 760, 765, 787, 896, 899,
916, 927, 975, 992

resolve issues on n^otiability 87, 96, 455, 467, 468, 510, 522, 523, 567, 580, 
637, 661, 672, 696, 760, 787, 896, 899, 916, 975, 976 

prescribe criteria and make determinations on Government-wide con
sultation rights, 87, 96, 97, 823, 826, 827, 916, 927, 928, 976 

resolve unfair labor practice complaints, 87, 98, 135, 153, 155, 156, 216, 
217, 218, 219, 251, 282, 283, 284, 285, 324, 347, 348, 349, 390, 411, 412, 413, 
454, 510, 512, 513, 567, 570, 637, 661, 672, 689, 696, 698, 699, 738, 
760, 766, 767, 687, 896, 911, 916, 917, 928, 971, 976, 977, 922, 993 

resolve exceptions to arbitration awards, 87, 102, 103, 163, 164, 290, 
291, 356, 357, 421, 422, 455, 473, 510, 536, 567, 596, 637, 661, 672, 702, 
760, 771, 787, 902, 919, 978, 979, 1012, 1015 

take other action, 87, 455, 510, 637, 661, 672, 760, 787, 896, 998, 1012 
investigate claims of representative for 110 percent of employees, 93, 

277, 405, 695, 914, 974 
determine amount of ofScial time in FLRA proceedings, 104, 168, 296, 

361, 426, 704, 920, 980 
compile and publish data and decisions, 105, 171, 299, 364, 365, 429, 454, 

486, 509, 512, 566, 570, 637, 671, 672, 705, 706, 759, 761, 787, 833, 896,
920, 980

prescribe regulations on representation fees 149, 150, 197, 276, 338, 339 
prescribe regulations on attorneys fees, 911, 917, 921, 924, 928, 971, 

977, 981
resolve appeals from Assistant Secretary decisions, 455, 510, 567, 637,

760, 896
resolve exceptions to Federal Service Impasses Panel decisions, 455, 

510, 567, 568, 761, 896 
exercise powers anywhere, 87, 133, 194, 250, 323, 389, 455, 510, 568, 688,

761, 787, 833, 896, 897, 920 
General Counsel’s functions and powers—

investigate unfair labor practice allegations, 86, 97, 132, 153, 154, 193, 
249, 281, 322, 346, 388, 410, 458, 513, 570, 637, 665, 672, 688, 698, 761, 
787, 841, 844, 897, 898, 910, 916, 935, 970, 976, 1012, 1015 

file and prosecute complaints, 86, 97, 132, 154, 193, 249, 281, 282, 322, 
346, 347, 388, 410, 458, 513, 570, 632, 636, 665, 672, 688, 698, 704, 761, 
672, 787, 841, 897, 910, 916, 935, 960, 976, 997, 1012, 1015 

exercise other powers as prescribed. 86, 132, 193, 249, 322, 388, 458, 513, 
571, 636, 672, 688, 761, 787, 897, 910, 970 

direct employees of General Counsel, 86, 132, 249, 322, 388, 458, 513, 
570, 688, 759, 761, 897, 910 

regulations, 105, 458, 486, 542, 602, 761, 773, 904, 970 
not a party to negotiability appeals, 96
not a party to “compelling need” appeals, 96, 346, 410, 698, 916, 927, 

975
make initial negotiability determinations, 696, 927 

role vis-a-vis FLRA, 688, 699, 759, 761, 762 
hearing procedures—

authority in general, 88, 104, 105, 135, 136, 168, 169, 195, 224, 225, 226, 
227, 252, 296, 298, 325, 362, 363, 391, 427. 456, 485, 511, 512, 541, 569, 
601, 689, 761, 773, 897, 903, 904, 911, 928, 971, 980 

negotiability appeals, 96, 466, 467, 522, 523, 529, 580, 765, 899, 916,
927, 975, 976

“compelling need” appeals, 96. 345, 346, 409, 410, 466, 467, 522, 523, 
579, Sm, 696, 697, 698, 765, 899, 916, 927, 975 

representation proceedings, 89, 138, 202, 223, 254, 255, 327, 393, 690, 
ylJ., «(1 „

unfair labor practice proceedings, 97, 98, 154, 155, 156, 217, 218, 282, 
283, 347, 348, 411, 412, 413, 414, 699, 832, 911, 924, 976, 1029, 1030 

subpenas, 88, 104. 105, 136, 168, 169, 195, 224, 225, 226, 252, 296, 298,
325, 348, 362, 363, 391, 427, 456, 485, 511, 541, 569, 601, 689, 699, 705, 
761, 773, 831, 838, 897, 920, 935, 980,1005,1007 

witness fees and allowances, 105, 170, 227, 298, 363, 428, 485, 542, 602, 
705, 773, 833, 904, 920, 928, 980
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of appropriate unit determinations, 103, 164, 207, 223, 291, 357, 422, 703, 
o21, 844, 919, 928, 979

of arbitration awards, 103, 164, 212, 213, 291, 357, 422, 473, 474, 536 537
*^2, 903, 919, 928, 979, 1037,1062, 1063, 1064

of unfair labor practice decisions, 103, 164, 221, 291, 357, 422, 571, 584, 
585, 696, 703, 821, 844, 919, 928, 979, 1037, 1038, 1040, 1041, 1062, 1063, 
1064

judicial review of remedies, 222, 992, 993, 994, 999,1000
OPM advisory opinion in general, 88, 456, 457, 512, 569, 761, 825, 826, 897 
OPM advisory opinion in unfair labor practice cases, 98, 349, 350, 414, 699,

917, 977 ,
OPM intervention, -J57, 512, 569, 761, 825, 826, 897 
OPM request for reopening of FLRA proceeding, 457, 570, 761, 897 
removal of General Counsel, 86, 322, 388, 453, 509, 566, 688, 759, 843, 896, 

929, 935, 943, 944, 970,1045,1047,1061 
removal of FLRA Members, 86, 132, 191, 321, 327, 508, 565, 687, 688, 759, 

843, 856, 896, 910, 935, 970,1059 
salary levels of FLRA Members and General Counsel, 107, 181, 195, 309, 370, 

435, 489, 544, 604, 636, 671, 672, 774, 786, 787, 788, 811, 861, 862, 875, 876, 
877, 901, 922, 981, 1031, 1032,1033 

term of office for General Counsel, 86, 132, 249, 453, 509, 566, 636, 672, 688, 
759 896 910 970

term of office for FLRA Members, 86, 131, 248, 321, 387, 453, 508, 565, 636, 
672, 688, 759, 786, 832, 896, 910, 970,1012 

see also RECOGNITION AND REPRESENTATION MATTERS, TEM
PORARY RELIEF, and UNFAIR LABOR PRACTICES 

FEDERAL LABOR RELATIONS COUNCIL—
had oversight of fragmented labor-management program, 632, 661, 665, 687, 

713,747, 748, 757, 780, 781,906,1009,1015,1016 
viewed as management-oriented, 632, 665, 722, 747, 759, 834, 844, 853, 856, 

931, 932, 933, 934, 953, 954, 955,956, 958, 999,1015,1016 
FEDERAL MEDIATION AND CONCILIATION SERVICE—  

appoints mediator in impasse situations, 207,208,209
assistance with impasses, 98, 99, 158,189, 207, 208, 209, 267, 285, 350, 414, 415, 

475, 538, 598, 684, 700, 706, 750, 772, 831, 832, 834, 844, 852, 853, 903, 917, 
977, 997,1005

rules and regulations by, 105, 172, 207, 299, 365, 429, 486, 542, 602, 773, 833, 
904, 921, 980

FEDERAL SERVICE IMPASSES PANEL, 98, 99, 158, 159, 160, 285, 286, 287, 
350, 351, 352, 414, 415, 416, 475, 476, 477, 537, 538, 539, 597, 598, 599, 632, 636, 661, 
665, 672, 673, 699 700, 701, 750, 757, 761, 771, 772, 780, 787, 826, 831, 834, 841, 
884, 885,903, 917, 918, 977, 978,1000,1005,1009,1012 

“entity” within FLRA, 99, 350, 415, 917, 977,1000
“distinct organizational entity” within FLRA, 475, 537, 597, 636, 661, 

665, 672, 787, 841, 903,1009 
“established” within FLRA, 158,286, 699, 771, 831,1005 

FLRA to appoint Panel members, 158,159, 286,350
FLRA review of Panel actions, 455, 510, 567, 568, 700, 701, 761, 896,1005

FLRA has authority except “where otherwise provided,” 86, 133, 250, 
323, 389, 688, 910, 970

no “otherwise provided” qualification, 454, 509, 566, 637, 672, 896 
Panel to investigate impasse and take necessary action consistent with 

chapter, 99, 160, 287, 352, 417, 477, 539, 599, 700, 772, 773, 903, 918, 977, 997 
Panel approval required for binding arbitration, 99, 476, 477, 538, 539, 599, 

903, 917, 928, 977
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FEDERAL SERVICE IMPASSES P A N E I^(’ontinued 
Panel approval required— Continued

no Panel approval required for binding arbitration, 158, 285, 286, 350, 
415, 700, 826

no Panel approval required for nonbinding assistance, 92, 99, 158, 207, 
208, 285, 350, 415, 475, 538, 598, 700, 903, 917, 977, 997 

Panel award to be binding unless parties agree otherwise, 99, 417, 477, 539, 
599, 700, 772, 903, 918, 978 

Panel award to be binding, 160, 287,352
Comptroller General’s authority to review Panel actions, 702, 703, 714, 

826, 1000
procedures, 99, 104, 105, 159, 160, 287, 297, 352, 363, 417, 477, 484, 485, 539, 

541, 599, 601, 700, 705, 772, 903, 904, 918, 920, 977, 980 
regulations, 105, 172, 299, 365, 429, 486, 542, 602, 706, 773, 904, 921, 980 
subpenas, 99, 104, 105, 160, 287, 296, 297, 352, 362, 363, 417, 477, 484, 485, 539, 

541, 599, 601, 700, 705, 903, 904, 918, 920, 977, 980 
see also, OFFICIAL TIME and UNFAIR LABOR PRACTICES 

FINDINGS AND PURPOSE ON LABOR-MANAGEMENT RELATIONS, 2, 82, 
122, 123, 183, 184, 185, 237, 312, 313, 374, 377, 378, 444, 445, 497, 499, 500, 553, 
556, 557, 684, 757, 795, 831, 834, 844, 894, 908, 924, 968, 990,1000 

FIREFIGHTER—
definition, 84, 85,130,188,246,320, 385, 687,910,970
definition of “supervisor” for firefighters, 84, 126, 187, 242, 317, 382, 910, 969 
supervisors and employees in unit, 141, 205. 206, 333, 399, 692. 913 

FURLOUGH, see ADVERSE ACTIONS and GRIEVANCES AND ARBITRA
TION

GIFTS TO UNIONS, 738,1044,1045
GENERAL POSITION IN SES, 46. 48, 50, 53, 66
GOOD CAUSE. AS STANDARD FOR ACTIONS AGAINST ADMINISTRA

TIVE LAW JUDGES, 27 
GRADE RETENTION, see BARGAINING, GRIEVANCES AND ARBITRA

TION, and SAVED GRADE 
GRADES OF POSITIONS OR EMPLOYEES, see MANAGEMENT RIGHTS 
GRIEVANCES AND ARBITRATION

definition of “grievance,” 8 .̂ 126,191, 242, 316, 317, 381, 382, 450, 505, 563, 686,
758, 895, 906, 907, 909, 969, 998 

arbitrability questions, 101, 162, 211, 289, 354, 419, 471, 472, 533, 535, 701, 770, 
902, 918, 978

attorneys fees, 106, 156,174, 290, 301, 356, 367, 421, 432, 473, 535, 536, 595, 596, 
707, 771, 810, 843, 902, 911, 924, 931, 979, 1017, 1019, 1020, 1021, 1040, 1041,
1051,1068,1069,1076,1077 

awards to be final but for exceptions, 103,163, 212, 213, 291, 356, 421, 422, 702, 
919, 979, 1000

agency to take actions required by final arbitration award, 103,163, 291, 
356,422, 703, 919, 979,1000 

Comptroller General’s role in arbitration, 702,703, 714, 826,1000 
cost, 174, 211, 301, 367, 432, 473, 535, 595, 626, 699, 707, 770, 856, 886, 902, 911,

921, 924, 928, 931, 981,1017,1020 
EEOC review of award, 102, 420, 421, 472, 535, 594, 595, 702, 844, 902, 919, 978,

998
of aflSrmative action provisions, 909,924, 934,991, 992 

exceptions of arbitration award, 87, 102, 163, 290, 356, 421, 473, 536, 596, 702,
7 7 H  Q A 9 Q 1Q  Q 9 «  Q 7ft

exclukve prockure, 101, 162, 211, 289, 354, 419, 460, 470, 471, 472, 515, 516, 
532, 533, 534, 534, 573, 592, 696, 697, 701, 762, 763, 767, 769, 770, 825, 843, 844, 
859, 860, 879, 901,902, 978,1046 

see also, UNFAIR LABOR PRACTICES 
judicial enforcement of arbitration procedures, 163, 210, 211, 290, 355, 420, 

702, 825, 833, 919, 978 
judicial review of arbitration awards, 103,164, 212, 291, 357, 422, 473, 474, 536, 

537, 596, 597, 702, 703, 762, 770, 821, 834, 844, 902, 903, 919, 928, 979, 1037, 
1062

pretermination hearing, 178,179, 306, 735, 746, 831, 834, 869, 870. 871, 872, 873, 
874, 875, 879, 1005 

procedural requirements—
be fair and simple, allow expeditious processing, 101, 162, 212, 289, 354, 

419, 701, 833, 918, 978
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GRIEVANCES AND ARBITRATION—Continued 
procedural requirements—continued

918 *978^ grievances, 101, 162, 198, 212, 290,
employee’s right to process’ own grievance with union present. 101, 162,

197, 198, 212, 290, 355, 419, 470, 532, 592, 701, 770, 833, 901, 918, 978
® resolved inconsistent with the agreement, 198, 470,532,533,770.902 o , ,

see also, REPRESENTATION RIGHTS
binding arbitration for unresolved grievances, 101,162, 211, 290, 355, 419,

471, 533, 701, 770, 834, 844, 856, 883, 885, 886, 902, 918, 931, 978, 1005
procedure, negotiated versus statutorily mandated, 101,Oiio, SOi, 998

negotiated scope, 470, 532, 592, 769, 825, 901, 935, 825, 997, 998 
statutorily mandated scope, 161, 162, 211, 289, 354, 918, 978, 825, 997 998 

specific areas of grievances—
exclusions to be determined by agency administering excluded area 472, 

535, 595, 767, 770, 902 
exclusions from Title VII, intepretation of, 932, 938, 954, 955 956 1000 
adverse actions, 102, 161, 162, 178, 179, 302, 303, 304, 305, 306, 307, 471,

^  '̂ 71, 831, 833, 836, 902,907, 998, 999,1005,1012
classification actions, 101, 471, 533, 702, 758, 770, 856, 857, 902, 906, 919,

928, 994
discrimination cases, 101, 102, 355, 420, 421, 472, 534, 535, 594, 595, 702, 

769, 770, 771, 834, 843, 844, 902, 907, 991, 992, 994, 998, 999 
“mixed” discrimination appeals. 30, 31, 32, 33, 807. 808, 809, 810, 998 
see also, AFFIRMATIVE ACTION 

examination, certification and appointment, 101, 471, 533, 770, 843, 902, 
906, 919, 928, 978

Fair Labor Standards Act matters, 471, 533, 758, 770, 843, 902, 906, 907 
health insurance, 101, 420, 471, 533, 702, 770, 843, 844, 902, 906, 907, 919, 

978
Ufe insurance, 102, 420, 471, 533, 702, 770, 843, 844, 902, 906, 907, 919, 978 
national security removals and suspensions, 420, 702, 907, 919. 978 

national security matters in general 471, 533, 770, 843, 902, 906 
performance actions, 102, 471, 472, 473, 715, 735, 771, 836, 902, 998. 999 
political activities, certain specified, 101, 356, 420, 702, 834, 843, 844, 906, 

907 919 978
poUtical activities in general, 471, 533, 593, 770, 902 

reductions-in-force, 769
retirement, 101, 420, 471, 533, 702, 770, 843, 844, 902, 906, 919, 978 
statutory appeals procedures in general, 92, 128, 190, 191, 244, 626, 702, 

769, 843, 845, 854, 856,902, 906, 931, 997 
suitability issues, 471, 533, 770, 843, 902, 906 
suspensions, 952

see also ADVERSE ACTIONS 
within-grade increases, 769 

HANDICAPPED, see AFFIRMATIVE ACTION, BARGAINING, DEAF EM
PLOYEES, GRIEVANCES AND ARBITRATION, LABOR ORGANIZATION, 
PROHIBITED PERSONNEL PRACTICE, and UNFAIR LABOR PRACTICES 

HATCH ACT REVISION, 725, 726, 729, 733, 734, 788, 837, 846, 848, 849, 851, 
852, 854. 862. 863. 864,865, 866, 867, 869, 963,1035,1036 

HEARING PROCEDURES 
MSPB, 13, 20 
performance actions, 23 
suspensions, 25 
other adverse actions, 26 
actions for administrative law judges, 27 
appeals to MSPB, 28,29, 30 
adverse actions in SES, 64,65
see also. FEDERATi LABOR RELATIONS AUTHORITY and UNFAIR 

LABOR PRACTICES 
IDENTITY OF EMPLOYEE, DISCLOSURE BY SPECIAL COUNSEL, 15 
IMMUNITY FOR TESTIMONY IN UNFAIR LABOR PRACTICE PROCEED

INGS, see UNFAIR LABOR PRACTICES
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IMPASSES, see FEDERAL MEDIATION AND CONCILIATION SERVICE, 
FEDERAL SERVICE IMPASSES PANEL, OFFICIAL TIME, and UNFAIR 
LABOR PRACTICES 

IMPROVEMENT FROM UNACCEPTABLE PERFORMANCE, 4, 23 
INDEPENDENT REGULATORY COMMISSION, SES POSITIONS IN, 51 
INSPECTOR GENERAL OF AGENCIES, 6,15, 798 
INTERGOVERNMENTAL PERSONNEL ACT, 78 
INTERIM RELIEF, see TEMPORARY RELIEF 
INTERPRETERS FOR DEAF EMPLOYEES, 35, 36 
INVESTIGATION

by MSPB Special Counsel, 15,17,18
see also FEDERAL LABOR RELATIONS AUTHORITY, FEDERAL SERV

ICE IMPASSES PANEL, and UNFAIR LABOR PRACTICES 
JOB-RELATED CONDUCT ONLY TO BE CONSIDERED IN PERSONNEL 

ACTIONS, 7, 795, 796, 799 
see also PROHIBITED PERSONNEL PRACTICES 

JUDICIAL ENFORCEMENT— 
of MSPB, 13
see also FEDERAL LABOR RELATIONS AUTHORITY 

JUDICIAL REVIEW—
of Special Counsel intervention in MSPB proceeding, 19 
of MSPB decisions on Special Counsel complaints, 20 
of discrimination decisions, 31,32, 33,34 
of MSPB decisions, 33, 34 
standards of review, 34 
trial de novo in discrimination cases, 34 
see aiso FEDERAL LABOR RELATIONS AUTHORITY 

LABOR ORGANIZATIONS—
definition, 83, 124, 125, 186, 240, 315, 316, 380, 381, 446, 447, 501, 502, 558, 

559, 685, 686, 881, 882, 894, 908, 909, 915, 1045, 1046, 1047 
dealing with an agency on conditions of employment is a purpose, 83,380,501, 

559, 685, 686, 880, 882, 894, 908 
is the primary purpose, 125, 186, 240, 315, 446 

exclusion for organizations sponsored or assisted by an agency, 83,125,186, 
205, 215, 241, 316, 381, 895, 909, 969 

exclusion for striking organizations, 895, 896, 963, 964, 968, 1045,1047 
exclusion for organizations advocating overthrow of the Government, 83, 447, 

502, 559, 881, 895 
“LEGISLATIVE VETO” OF SES, 69 
LEAVE

in back pay award, 106, 301, 302, 367, 368, 432, 490, 491, 545, 546, 606, 707,
775, 832, 905, 921, 981 

accumulation in SES, removal of limit on 63 
“LESS THAN FULLY SUCCESSFUL EXECUTIVE PERFORMANCE,” 55, 56, 

60
LIMITED EMERGENCY APPOINTEE IN SES, 46, 49, 50, 52, 53, 80, 816, 817 

removal, 56
LIMITED TERM APPOINTEE IN SES, 46, 49, 50, 52, 53, 80, 816, 817 

removal, 56, 661
MALFEASANCE, EFFECT ON REINSTATEMENT OF REMOVAL FOR, 56 
MANAGEMENT OFFICIAL—

definition, 83, 84, 127, 191, 243, 317, 382, 447, 448, 503, 560, 686, 758, 895, 909, 
969 992

excluded from definition of “employee,” 83, 124, 240, 315, 879, 446, 501, 558, 
685

excluded from definition of “labor organization,” 446, 502, 559, 894 
participation in management of a labor organization, 100, 101, 131, 247, 459,

515, 572,686, 701, 762, 831, 897, 918, 978 
“agency management” defined, 447, 502, 559, 895 

MANAGEMENT RIGHTS, 88, 89, 325, 326, 391, 392, 466, 468, 469, 470, 521, 522, 
529, 520, 521, 579, 589, 590, 689, 690, 721, 728, 749, 750, 757, 768, 831, 836, 839, 
840, 843, 844, 845, 854, 855, 856, 883, 899, 901, 911, 923, 924, 925, 929, 931, 932,
933, 951, 952, 953, 954, 955, 956, 971, 983, 984, 990, 991, 992, 993, 994, 1005, 1007, 
1012, 1014 1015
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MANAGEMENT RIGHTS—ConUnued
appropriate arrangements for adverse effects 89, 326, 392, 469, 530, 590, 689, 

769, 901, 911, 924, 933, 953, 956, 991, 992, 993, 994 
limited to technological change or realignment of worlc forces, 466, 522, 

579, 765, 899
clause required in basic agreement, 470, 531, 591, 768, 769, 901 
“direct” versus “indirect” impact, 826, 924, 925, 931, 932, 933, 934, 953, 954, 

955, 956, 991, 993, 994, 1000 
Executive Order and caselaw on bargaining codified, 682, 690, 727, 730, 764, 

765, 839, 843, 844, 845, 852, 878, 879, 881, 906, 935, 948, 949, 950, 952, 953, 
954,955, 956, 958,961,984,989,1007,1008,1012,1014,1015

bargaining expanded over that in Executive Order, 682, 689, 690, 727, 
728, 730, 731, 839, 852, 878, 879, 880, 931, 932, 933, 934, 950, 952, 953, 954
955, 956, 958, 964, 983, 984,1000

permissive subjects of bargaining, 88, 466, 521, 765, 906, 948, 949, 971, 
994

procedures, 89, 326, 392, 469, 730, 735, 769, 901, 911, 923, 924, 925, 933,
956, 971, 991, 992,993, 994

limited to specified authority, 326,392,689. 
on any authority, 89, 469, 530, 590, 769, 901, 911, 923, 924, 971 
procedures not to delay or hinder management rights, 469, 530, 531, 

590, 769, 826, 901, 993, 994 
procedures not to negate management rights, 469, 531, 590, 769, 826, 

901, 993, 994
procedures to be consistent with regulations, 469, 531, 590, 769, 826, 

901
standards included in procedures, 690, 730,953,994 

prohibited subjects of bargaining, 88, 324, 326, 391, 392, 468, 689, 768, 
906

“subject to” provision, 88,325,391, 689,911,971,993, 994 
specific management rights—

determine mission, budget, organization and internal security practices, 
8 8 , 325, 391, 468, 529, 589, 689, 730, 768, 769, 839, 840, 855, 901, 906,
911, 935, 948, 949, 971,1012 

carry out mission in emergencies, 88, 325, 391, 469, 530, 590, 689, 769,
855.901.906.911.924.971.1012

determine number of employees, 88, 391, 466, 521, 522, 579, 689, 730, <65, 
822,843,899,906,935,948,949,971 

direct employees, 88, 391, 468, 530, 589, 689, 768, 769, 843, 855, 901, 906.
911,923,924,953, 956,971 

assign work, 88, 391,689, 730, 855,906, 911,923,953,971 
contracting out, 88,391,689, 728, 730, 822, ^ 5 ,9 ^ , 911,971 
determine personnel, 88, 391, 469, 530, 590, 689, 769, 840, 855, 901, 906.

911, 923, 977,1012 
filling positions, 911, 924,925, 971
hire, promote, transfer, assign, or retain employees, 88, 468, orfo, o»a.

730.768.769.901.906.911.923.924.953.971.1012
suspend, demote, discharge, or discipline employees, 88, 468, 5rfO, D»(, 

768, 769, 901,906,911,923,924,971 
reUeve employees for lack of work, 469, ^̂ O, 590,768,769, m  
numbers and types of grades or positions, 88, 466, 522, 579, 730, 765, 899,

906,911,923,924,935,948,949,954,955,971,1046
technology, 88, 466, 522, 579, 730, 765, 899, 906, 911, 924, 935, 948, 949,

methods, means, and personnel, 88, 469, 530, 590, 769, 821, 822, 901, 906,

e f f l c ie n c fr f^ iS a S ," ^ ? ®  5^® 590, 768, 769, 822, 901, 954, 955, 990, 
1012, 1040 

See also BARGAINING 
MANAGER, 24,26,36,46 
MERIT PAT, 3, 69,70,71,72,73,74,819 
MERIT PRINCIPLES, 2, 3,4,8,10,45, 70, 71
‘M e r it o r io u s  e x e c u t iv e ” in  s e s , 6o, 6i, 8i8 
mNORITY r e c r u it m e n t , 42,43,107,813,838,921

s e f ajfo AFFIRMATIVE ACTION AND BARGAINING
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MISCONDUCT—
effect on reinstatement, 56 
see also REPRESENTATION RIGHTS 

MISMANAGEMENT, DISCLOSURE OF, 2,4, 6, 7,15 
MOBILITY PROGRAM, 79, 80
NATIONAL CONSULTATION RIGHTS, see BARGAINING 
NATIONAL SECURITY, see GRIEVANCES AND ARBITRATION and RECOG

NITION AND REPRESENTATION MATTERS 
NEGLECT OF DUTY, REMOVAL FROM SES FOR, 56
NEGOTIABILITY ISSUES, see BARGAINING and MANAGEMENT RIGHTS 
NEGOTIABILITY PROCEDURES, see FEDERAL LABOR RELATIONS 

AUTHORITY 
NEPOTISM, 6

see also PROHIBITED PERSONNEL PRACTICES 
NONCAREER APPOINTEE IN SES, 46,48,90,50, 52, 53, 80 

removal at any time, 56,67 
NOTIFICATION OF VACANCIES, 41, 814 
NURSES—

definition of “supervisor” for, 84,126,242,317,382,910,969 
supervisors and employees in unit, 258,333,3^, 692,913 

OBJECTIVE CRITERIA IN PERjX)RMANCE EVALUATION, 7, 22, 799 
OBSTRUCT EMPLOYMENT RIGHTS, 6

see also PROHIBITED PERSONNEL PRACTICES 
OFFICIAL TIME—

statutory grant for negotiations and impasses proceedings, 104, 168. 227, 
295, 360, 361, 425, 426, 704, 735, 736, 833, 834, 844, 920, 928, 931, 980, 999 

statutory grant for grievances 295, 360, 722, 772, 834, 844, 958 
limited to 40 hours or half-time for negotiations, 484, 540, 600, 772, 773, 

903
internal union business during nonduty status, 104, 168, 295. 296, 361, 426, 

484, 540, 600, 704, 772, 833, 903, 920, 928, 934, 957, 980, 999 
FLRA regulations govern its proceedings, 104, 168, 227, 296, 362, 426, 704, 

833, 920, 928, 992, 998 
other to be negotiated, 104, 227, 296, 361, 362, 426, 427, 704, 772, 773, 903, 

920, 928, 957, 980, 992, 999 
ORGANIZATIONAL PERFORMANCE, AS BASIS FOR PERFORMANCE 

EVALUATION, 45, 58, 71 
PAPERWORK REDUCTION, AS BASIS FOR PERFORMANCE EVALUATION, 

71, 73 ,
PART-TIME EMPLOYMENT, 116

see also AFFIRMATIVE ACTION and BARGAINING 
PAY, BENEFITS AND AWARDS— 

pay, 3, 4, 5, 10, 11, 21
stopped upon MSPB certification, 13, 20 
dual pay, 89, 40, 41 
merit pay, 69, 70, 71, 72 
SES, 45, 54, 57. 59, 60, 61, 62, 67, 818, 819 

benefits, 5
cash awards, 60, 61, 62, 72, 73 
see also BARGAINING 

PAY RETENTION, see GRIEVANCES AND ARBITRATION and SAVED PAY 
PERFORMANCE APPRAISAL

in general, 4, 5, 6, 10, 21, 22, 23 
in SES, 57, 58, 59 
critical elements, 22
employee participation in developing standards, 22 

PERFORMANCE ACTIONS, 4,22,23,24,25,26 
removal from SES, 55
see also GRIEVANCES AND ARBITRATION 

PERFORMANCE AWARDS, 60, 61,62 
report on SES awards, 50, 59, 60 

PERFORMANCE REVIEW BOARDS FOR SES, 59, 60 
PERSONAL VIEWS, EXPRESSION OF, see UNFAIR LABOR PRACTICES 
p e r s o n n e l  ACTION, STAY OF, 20,800,801 

see also TEMPORARY RELIEF
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PERSONNEL POLICY BOARD OR ADVISORY COMMITTEE, 126, 145, 146, 
147, 148, 149, 831, 832, 834, 1005, 1017, 1018, 1019, 1020, 1021, 1055, 1056, 1057, 
1058,1077,1078,1079,1080 

Arbitration Board on Federal Employee Pay and Federal Employee Pay and 
Benefits Committee, 241, 263, 264, 265, 266, 267, 268, 269, 270, 271, 272, 273, 
274,275

PETITION CONGRESS, RIGHT TO, 107,180,308, 369, 370,433,434 
PLACEMENT, 45, 54,56
POLITICAL ACTIVITIES, see BARGAINING, GRIEVANCES AND ARBITRA

TION, and PROHIBITED PERSONNEL ACTIONS 
POLICY AS RULE OR REGULATION, see BARGAINING 
POLICY ADVOCACY BY SESS PERSONNEL, 45,48
POLICY-DETEMINING, POLICY-MAKING, POLICY-ADVOCATING CHAR

ACTER OF POSITION, 5, 19, 26, 46, 48, 80, 795, 915 
PREPONDERANCE OF EVIDENCE, see ADVERSE ACTIONS, GRIEVANCES 

AND ARBITRATION, and UNFAIR LABOR PRACTICES 
PRESIDENTIAL CASH AWARD, 72, 73
PREVAILING RATE EMPLOYEES, 108, 435, 436, 707, 708, 827, 857, 922, 981, 999 
PRIVACY RIGHTS OF EMPLOYEES, 4
PROBATIONARY OR TRIAL PERIOD, EMPLOYEES SERVING, 24,25,36 

in SES, 52,54, 64
p r o d u c t iv it y , AS BASIS FOR SES PERFORMANCE EVALUATION, 45,

PROFESSIONAL EMPLOYEE, 84, 85, 128, 129, 187, 188, 245, 246, 318, 319, 320, 
384, 385, 448, 449, 504, 505, 561, 562, 687, 758, 895, 969, 992 

PROHIBITED PERSONNEL PRACTICES— 
discriminate, 5, 30, 31, 32, 33, 34 
solicit or consider certain recommendations, 6 
coerce iwlitical activity or retaliate, 6 
deceive or obstruct employment rights, 6
influence withdrawal from competition in order to aid or hinder employ

ment, 6
grant a preference in order to aid or hinder employment, 6 
nepotism, 6
retaliate for disclosure of information, 6, 798 
retaliate for use of appeal rights, 6 
discriminate on nonperformance grounds, 7, 799
violate any law, rule, or regulation implementing merit principles, 7, 799 

PROMOTE EFFICIENCY OF THEi SERVICE see EFFICIENCY OF THE 
SERVICE PROMOTION, 4,10, 22,106 

see also BARGAINING and MANAGEMENT RIGHTS 
PUBLIC SAFETY OFFICER, 188

supervisors and employees in unit, 205, 206 
QUALITY OF WORK OR SERVICE, AS BASIS FOR SES PERFORMANCE 

EVALUATION, 45, 58 
RANKS IN SES, 60, 61 
REASSIGNMENT, 5, 22, 45, 53

see also MANAGEMENT RIGHTS 
RECOGNITION AND REPRESENTATION OF MATTERS—

appropriate unit, general standards for, 90, 140, 205, 257, 258, 332, 333, 398, 
399, 463, 518, 575, 692, 763, 832, 898, 913, 972 

agency basis is appropriate, 763
no management oflicials or supervisors, 90, 140, 141, 205, 206, 258, 333, 

399, 463, 518, 575, 686, 692, 832, 898, 913, 972 
see also FIREFIGHTERS and NURSES 

no confidential employees, 90, 141, 258, 333, 399, 463, 518, 575, 686, 692, 
832, 898, 913, 972

no employee in personnel work unless clerical, 91, 141, 206, 258, 333, 399,
463, 518, 576, 692, 693, 832, 893, 913, 972 

no employee administering labor-management chapter, 91, 141, 258, 333, 
399, 693, 832, 913, 972 

no professional employees unless majority so vote, 91, 141, 206, 258, 
333, 399, 463, 518, 576, 687, 693, 832, 898, 913, 972 

no intelligence or national security employees, 91, 141, 258, 333, 399, 
450, 451, 506, 563, 693, 913, 972, 994
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RECOGNITION AND REPRESENTATION OF MATTERS—Continued 
appropriate unit, general standards for—continued

no internal security or audit employees, 91, 141, 258, 333, 399, 400, 451, 
506, 563, 564, 693, 913, 972, 973 

certification of representative without an election, 139, 1 0̂, 200, 202, 20̂ , 
205, 246, 256, 25 f, 259, 320, 329, 330, 385, 396, 581, 690, 735, 819, 907, 910,
912, 929, 935, 936, 937, 945, 946, 950, 951, 960, 962, 964, 969, 1021, 1022, 1023, 
1024,1025, 1033, 1034, 1035, 1046, 1047 

consolidation of units, 91, 141, 259, 333, 400, 462, 463, 464, 519, 581, 693, 763, 
764 832 913 925 972 

election even though issues remain unresolved, 255, 328, 393, 394, 690, 691,
912, 944, 945, 1046, 1047 

exclusive recognition to be given upon majority vote, 89, 136, 252, 326, 392.
464, 469, 515, 518, 572, 575, 690. 760, 762, 763, 831, 832, 834, 844, 897, 898. 
911, 935, 971, 1005

exclusive representative is organization with exclusive recognition, 92, 139, 
143, 197, 204, 205, 256, 257, 329, 335, 395, 396, 402, 464, 520, 577, 694, 754, 
755, 764, 899, 914, 933, 973

dealings with fraternal or religious organizations not precluded, 460, 
516, 573, 898

Federal Election Commission, exclusive recognition at, 929, 939, 940, 941, 942,
943,1045,1047,1048 

labor-management law, representation of employees administering, 91, 452, 
507, 564, 758, 759, 896, 913, 925, 972,1045 

procedures—
representational petition, 89, 90, 138, 198, 201, 202, 326, 327, 392, 393, 690, 

832 911 912 971
showing of interest, 89, 136, 137, 138, 199, 200, 201, 203, 253, 254, 255, 

327, 328, 331, 392, 393, 394, 397, 690, 691, 692, 911, 912, 971, 972 
certification bar, 90. 137, 399, 20 .̂ 253, 25 ,̂ 332, 398, 692. 9'3, 925. 972 
contract bar, 90, 137, 199, 203, 253, 331, 397, 398, 692, 912, 913, 972 
election bar, 89, 137, 138, 200, 204, 254, 255, 327, 332, 393, 398, 460, 519, 

577, 690, 692, 764,898, 912,913, 925, 972 
intervention, 89, 139, 200, 203, 255, 256, 328, 329, 394, 395, 691, 912, 972 
hearing, 89, 138, 202, 223, 254, 255, 327, 393, 690, 911, 971

waiver of hearing, 90, 142, 206, 259, 332, 398, 692, 832, 913, 972 
election. 89, 95. 138, 139, 202, 203. 254, 256. 259. 327. 328. 329, 393. 394, 

395, 463, 464, 519, 576, 690, 691, 763, 764, 898, 912, 925, 929, 971, 972 
runoff election, 90,139,256, 329, 395, 691,912 
consent election, 90,142,206, 260, 322, 398, 692, 832,913 

reorganization, recognition continues after, 259, 333, 400, 692, 913, 925 
submit roster, constitution and bylaws, 90, 142, 259, 330, 331, 397, 692, 832, 

912
RECOMMENDATION, see PROHIBITED PERSONNEL PRACTICES 
RECRUITMENT, 3, 7, 42,43

of career appointees in SES, 51, 52 
REDUCTION-IN-rORCE, 3, 36, 37

see also BARGAINING, GRIEVANCES AND ARBITRATION, and MAN
AGEMENT RIGHTS 

REDUCTION TN GR^DE. 22. 23, 26, 27
see also GRIEVANCES AND ARBITRATION and SAVED GRADE 

REDUCTION IN PAT, 25,26, 27
see also GRIEVANCES AND ARBITRATION and SAVED PAT 

REINSTATEMENT IN SES, 56
RELATIVES see PROHIBITED PERSONNEL PRACTICES 
RELIGIOUS EXEMPTION FROM PATING REPRESENTATIONAL FEE, 238, 

240
REORGANIZATION PLAN NO. 2 OF 1978 (CIVIL SERVICE), 630, 631, 632, 

633, 634, 635, 686, 637, 638, 744, 779, 780, 781, 782, 783, 784, 785, 786, 787, 
788, 789. 840, 841, 842, 852, 906,1008,1009,1015,1016 

REPRESENTATION ELECTIONS, see RECOGNITION AND REPRESENTA
TION MATTERS 

REPRESENTATION RIGHTS—
organization with exclusive recognition is exclusive representative, 92, 139, 

143, 197, 204, 205, 258, 257, 829, 335, 395, 396, 402, 464, 520, 577, 694, 754, 
755, 764, 899, 914, 933, 973
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organization with exclusive recognition—continued
exdusive representative in appea's, 92, 198, 261, 262, 336, 403, 460, 515,

516, 573, 694, 701, 762, 763, 898, 914, 978,1046 
dealings with fraternal or religious organization not precluded, 460, 516, 

57oy 898
to negotiate collective bargaining agreements, 92,143, 261, 335, 402, 464, 520, 

577, 694, 764, 882, 899, 914, 978
be present at any discussion on grievances or conditions of employment, 92, 

143,144,196,197, 261, 336, 402. 464, 465,
“formal” discussions, 464, 465, 520, 577, 764, 899, 914, 926, 933, 957, 973, 

996
“general” conditions, 926 

be present at certain examinations of employees, 92, 229, 230, 231, 232, 233, 
261, 402, 643, 644, 645, 646, 647, 648, 649, 650, 651, 652, 653, 654, 655, 656, 
657, 694, .S24, 914, 926, 97:$ 

must represent all employees, 92, 148, 261, 335, 402, 464, 520, 577, 694, 764, 
899, 914, 978 

before MSPB on Special Council charges, 20 
performance actions, 23 
suspensions, 25 
other adverse actions, 26 
SES adverse actions, 64
see also ATTORNEYS FEES and GRIEVANCES AND ARBITRATION 

REPRISALS, see PROHIBITED PERSONNEL PRACTICES and UNFAIR 
LABOR PRACTICJ'.S RESIOARCH PROGRAMS, 3, 10, 75, 78 

see also DEMONSTRATION PROJECTS 
RESTRAINING ORDER, see TEMPORARY RELIEF
RETALIATION, see PROHIBITED PERSONNEL PRACTICES and UNFAIR 

LABOR PRACTICES RETENTION PREFERENCE IN SES, 55 
RETIREMEa^T— 

early, 45,
SES, 65
see also GRIEVANCES AND ARBITRATION 

SAVINGS CLAUSE IN ACT—
Executive orders, rules, and regulations, 113, 438, 548, 508, 609, 710, 775, 776,

982
administrative proceedings continue, 114, 438, 439, 548, 609, 637, 672, 673, 

710, 776, 787,982
suit, action, other proceedings continue, 114, 439, 548, 549, 609, 710, 776, 982 

SAVINGS CLAUSE IN TITLE VII (THE STATUTE) —
renewal or continuation of recognition or agreement, 105, 172, 228, 300, 365, 

430,486,487, 542,602,603, 706, 774,833,904,921,934,957,958,980 
units of supervisors or managers, 105, 172, 173, 300, 365, 366, 430, 487, 542, 

603,637, 672, 706, 774, 787, 833,904,921,932,958,980 
policies and decisions continued, 105,106,173, 300, 366, 430, 487, 542, 603, 637, 

672, 706, 774, 787, 833, 904, 921, 932, 958, 980 
SAVED GRADE, 108, 109, 436, 437, 438, 708, 709 
SAVED PAT, 109, 110, 436, 437, 438, 708, 709 
SEVERABILITY CLAUSE, 182, 228, 309, 488 
SLOWDOWNS, see UNFAIR LABOR PRACTICES 
STANDARDS OF CONDUCT—

enforcement, 100,101,482,483,528, 529,760, 767, 768, 834,900,931 
review by FLRA of A/SLMR, 455, 510, 567, 672. 760, 768, 787, 900 

filing and reporting requirements, 100, 167, 168, 290, 291, 294, 295, 360, 425, 
482, 528, 588,704,768,900,920, 928,931,979,980 

particular standards—
democratic procedures, 100, 160, 287, 288, 353, 417, 418, 481, 527, 587, 702, 

768, 832, 900, 918,978 
exclusion of totalitarians. 100,481, 527, 586,768, 900, 978 
no financial interests, 100, 160, 288, 353, 418, 481, 527, 587, 702, 768, 832, 

900, 918,978
fiscal integrity, 100,160, 288, 353, 418, 481, 527, 587, 702, 768, 832, 900, 918, 

978
no conflicts of interest in union management or representation, 100, 101, 

131,247,353,3.54,418,459, 514,515, 572, 701, 762,897,918,978
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STAYS OF PERSONNEL ACTION BY MSPB, 20, 800, 801 
STRIKE, see UNFAIR LABOR PRACTICES 
SUPERVISOR, 83, 84, 126, 187, 242, 317, 382, 448 
SUPERVISOR—

definition in Title VII, 84, 126, 187, 242, 317, 382, 448, 503, 560, 561, 686, 895, 
909 969

excluded from definition of “employee,” 83, 124, 240, 315, 379, 446, 501, 558, 
685

excluded from definition of “labor organization,” 446, 502,559, 894 
participation in union, 100,101, 125, 131, 247, 459, 515, 572, 686, 701, 762, 831, 

896, 918, 978 
UNFAIR LABOR PRACTICES— 

agency unfair labor practices :
interference or coercion, 94, 150, 214, 278, 341, 405, 477, 523, 580, 695, 765, 

899 915 974
discriminate on basis of membership, 94, 150, 214, 215, 273, 341, 405, 406,

477,523, 580, 695, 765, 899,915, 974 
sponsor or control a union, 83, 94, 125, 150, 151, 186, 214, 278, 342, 406,

477, 478, 523,581, 695, 765,899,915, 974
discriminate for testimony or complaint, 94, 151, 214, 215, 278, 342, 406,

478, 524, 581,695,765, 899,915, 974
refuse to consult or negotiate, 94,151, 215, 278, 342, 406, 478, 524, 581, 695, 

765, 900, 915,957,974,995,996 
fail to cooperate at impksse, 94, 151, 278, 342, 406, 695, 700, 701, 915, 974 
enforce regulation in conflict with agreement, 94, 127, 190, 243, 342, 406, 

468, 529, 589,695, 823, 915,974, 995,996 
reduce scope of bargaining by issuing regulation, 127, 190, 243, 342, 

406 695 823 915 974 
otherwise violate statute, 94,151, 215, 278, 342, 406, 695, 915, 933, 957, 974 

fail to accord recognition, 478, 524, 581, 765, 900,933,957 
appeals systems vis-a-vis unfair labor practices, 153, 216, 281, 344, 345, 

408,409,480, 525,526,583,584, 696, 697, 767, 900, 915, 975 
coverage of appeals agency to be decided by appeals agency, 480, 526, 584, 767, 

900
good faith negotiations, elements of—

approach with resolve to reach agreement, 84, 92,127, 144,189, 261, 317, 
336, 337, 402, 403, 465, 520, 577, 686, 694, 764, 899, 909, 914, 969, 973, 995 

send authorized represen'tatives prepared to negotiate, 92, 144, 262, 337, 
465,520,578, 694, 764, 899, 914,973, 974,995,996 

meet at convenient places and avoid delay, 84, 92, 127, 144,189, 261, 262, 
317, 836, 337, 383, 402, 403, 465, 520, 578, 686, 694, 764, 899, 909, 914, 969, 
973,974,995

provide normally maintained data, 92, 93,144, 262, 337, 403, 404, 694, 914, 
926, 974,995

execute written agreement, 84, 93, 144, 189, 262, 318, 337, 383, 404, 465, 
520, 578, 686, 695, 764, 909,914,969, 974,993 

need not agree to proposal, 84, 127, 189, 243, 318, 383, 686, 855, 880, 899, 
909, 969,993

grievance procedures vis-a-vis unfair labor practices, 95, 153, 216, 281, 344, 
345,408,409,480,525, 526, 583, 584,696, 697, 767, 900, 915, 975 

Office of Personnel Management, interpretation of regulations by, 98, 349, 
350,414,457, 512, 570, 699, 761, 825,826, 897,917,977 

intervention by OPM, 457. 512, 570, 825, 826, 897 
“personal views” provision, 95, 585, 824, 996, 1021, 1023, 1025, 1026, 1027, 

1028,1033,1034,1046,1047 
procedures—

informal resolution attempts, 97,154,155, 217, 283, 347, 411, 698, 916, 917 
time limits in general, 97, 154, 155, 217, 282, 283, 348, 411, 412, 698, 699, 

917,976
time limits for continuing practices, 997 
answer, 97,154,217,282,347,411, 698,917, 976 
hearing, 87, 98,154,155, 283, 699, 767, 976, 997 

role of complainant, 193,216,217,766,997 
intervention by OPM, 457,512,570,825,826,897
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UNFAIR LABOR PRACTICES—Continued 
procedures—continued

hearing—continued __
transcript, 98, 217,348,412, 699, 917, 976, 997 
rules of evidence, 98,154, 218, 282,347
preponderance of evidence for guilty, 98, 155, 218, 283, 348, 413, 699,

qiy 970
otherwise dismiss complaint, 98,156, 219, 284, 349, 414, 699, 767, 917, 

977
written findings, 98,155, 218,283,349,413, 699, 917, 976 

See also “Federal Labor Relations Authority, General Counsel

and desist, 98, 158, 218, 284, 349, 413, 457, 511, 570, 699, 761, 897, 
917 977 992 993

renegotiate contract with retroactive effect, 98, 284, 349, 413, 699, 977, 
992 993

reinstatement with backpay, 98, 106, 155, 156, 218, 284, 349, 413, 414, 699, 
928 977 992 993

anything else appropriate, 88,98,155,218, 284,349, 413,414, 457, 511, 570, 
761 897 977 992 993 

for striking, 101, 588, 738, 824, 880, 881, 929, 930, 950, 963, 964,1021, 1022, 
1023,1028,1029,1030,1033,1034,1035,1044 

attorneys fees, 106, 284, 349, 413, 699, 911, 924, 977,1020,1040,1041,1051, 
1068, 1069, 1076, 1077 

union unfair labor practices— ^
interference or coercion, 94,151, 216, 279, 343, 407, 478, 524, 582, 695, 766,

900.915.974
restrain or coerce employer, 216 

cause agency to discriminate for exercising rights, 94, 151, 279, o4o, 407,
478,524,582,695,766,900,915,975,1048 

discriminate because of work performance, 94,151,152, 279, 343, 407, 478,
479,524, 582, 695, 766,900,915,975,1048 __

discriminate on prohibited grounds, 94, 152, 216, 280, 343, 407, 479, 525,
582.695.696.766.900.974 „ _

refuse to consult or negotiate, 94, 152, 216, 280, 343, 407, 479, 525, 583, 
696,766, 900,915,974, 975 

fail to cooperate at impasse, 94, 152, 280, 843, 344, 407, 696, 700, 701, 915, 
975

engage in a strike, work stoppage, or picketing, 94,101,152, 210, 280, 344, 
408, 479, 524, 525, 582, 696, 721, 728, 750, 766, 839, 858, 879, 880, 881, 882, 
884,900, 907,915,929,950,959,975,1048 

FLRC statement on picketing, 766,933, 957,996 
otherwise violate statute, 94,151, 280, 343, 696, 915, 975 
deny membership except on occupational grounds, 95, 152, 280, 344, 408,

479, 525,583,696, 766,900,915,975 
UNIFORMED FORCES, DEFINITION OF, 685, 757, 758
UNDERREPRESENTATION OF MINORITIES IN CIVIL SERVICE, 42, 43, 

813, 838, 921 
VACANCIES, NOTIFICATION OF, 41, 814 
VETERANS’ PREFERENCE, 37, 38, 39, 811, 812, 813 
VOLUNTEER STAFFING, 34, 35, 43
WAGES, see PAT, BENEFITS AND AWARDS and BARGAINING 
WARN EMPLOYEES OF RIGHT TO HAVE A REPRESENTATIVE, 92, 

230, 643, 644, 645, 646, 647, 648, 649, 650, 651, 652, 653, 654, 655, 656, 657, 823, 
824, 914,926,973, 995 

WASTE OF FUNDS, DISCLOSURE OF, 2, 4, 6, 7, 15 
WHISTLEBLOWERS, 2, 4, 6, 15, 796
WITHDRAWAL FROM CONSIDERATION, INFLUENCING, 6 

see also PROHIBITED PERSONNEL PRACTICES 
WITHHOLDING INFORMATION, SPECIAL COUNSEL MAT INVESTI

GATE, 18
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New 5 U.S.C. Section num- Section num- 
section number b e rin S . 2640 ber in original 
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710 1  7201________ 7161...... ........... FINDINGS AND PURPOSES_________ 3, 81, 82,121. 122, 123, 183, 184.
235, 236, 237, 311, 312, 313, 
376, 377, 378, 444, 445, 488, 
497, 499, 500, 553, 554, 556, 
557, 571, 572, 623, 626, 639, 
679, 682, 684, 713, 721, 722, 
723, 724, 727, 728, 729, 730, 
731, 733, 735, 744, 749, 751,
756, 757, 795, 831, 834, 841, 
844, 845, 848, 850, 852, 853, 
854, 855, 878, 879, 880, 881, 
882, 884, 885, 886. 892, 894, 
906, 908, 923, 924, 931-34, 935, 
950, 952, 958, 959, 964, 967, 
968, 984, 986, 990, 996, 999, 
1000, 1005, 1007, 1010, 1012, 
1013, 1014, 1015, 1039, 1040.

710 2 7211; 7218(c). 7165; 7170(c). EMPLOYEES’ RIGHTS (See also Sec- 81, 82, 122, 123, 184, 185, 195,
tion 703, RIGHT TO PETITION 196, 236, 237, 238, 239, 308, 
CONGRESS). 311, 313, 314, 369, 377, 378,

379, 433, 434, 458, 459, 488, 
499, 514, 515, 556, 557, 683,
684, 685, 721, 730, 750, 762,
831, 832, 844, 848, 850, 886,
894, 897, 908, 921, 922, 924,
967, 968, 981, 987, 1005, 1012.

7 1 0 3 - . ..............  7202................  7162............ . DEFINITIONS; APPLICATIO N_____  82, 832, 931-34, 953-56, 999-
1000, 1047.

7103(aKD.........  7202(a)(16)_._ 7162(aX16)... Person.................................... .............  82, 123, 185, 239, 314, 379, 450,
505,562, 6 8 5 ,8 3 2 ,8 9 5 ,9 0 8 ,
968.

7103(aX2).......... 7202(aX2).—  7162(aX2)— - Employee..............................................  24,25,83.123,124,175,185,239,
302, 3i4, 379, 445, 501, 558,
685, 757, 832, 894, 908, 968.

7103(aX3).......... 7202(aXD; 7162(aXl): Agency.................................................. 5, 83, 130, 186, 240, 315, 380,
(c). (C). 445, 500, 557, 559, 685, 757,

832, 894, 908, 968, 900-91, 
1048.

7103(aX4).........  7202(aX3).—  7162(aX3)— . U bor organization............................... 83, 124, 186, 240, 247, 315, 316,
380, 446, 501, 558, 685, 758, 
832, 861, 880, 882, 894, 908,
968.

7103(aX5)......... None..................None................. Dues__................................................. 83, 247, 320, 381, 686, 687, 909,
969.

7103(aX6).........  7 2 0 2 (a X 5 ).... 7162(aX5)— . Authority.............................................  83, 125, 189, 251, 316, 381, 447,
502, 503, 560, 686, 758, 832,
895. 909, 969.

7103(aX7).........  7202(a)(7).... 7 1 6 2 (a X 7 )..-  Panel.....................................................83, 9^, 125, 158, 241, 285, 316,
350, 381, 415, 447, 4/b, 503, 
537, 560, 597, 632, 637, 661, 
666, 672, 686, 699, 758, 771, 
781, 787, 788, 832, 895, 909, 
969,

7103(a)(8)_____ 7202(aX13)... 7162(a)(13)... Collective bargaining agreement........  83, 126, 174, 242, 316, 381, 449,
505, 562, 686, 832, 895, 909,
969.

7103(aX9).........  7202(aX17)... 7 1 6 2 (a X 1 7 )-. Grievances......................................... 84, 101, 126, 161, 174, 191, 242,
316, 381, 450, 505, 563, 686, 
758, 832, 895, 909, 969, 992, 
997, 998.

7 1 0 3 (a X 1 0 ).... 7202(aX ll)—  7162(aXH)—  Supervisor..........................- ...........  84, 126, 187, 205, 206, 242, 317,
382, 448, 503, 560, 686, 758, 
832, 895, 909, 969.

7 1 0 3 (a X ll) - - - .  7202(aX10); 7162(aX10); Management official......... ................ .. 84, 127, 191, 206, 243, 317, 382,
7202(aX4). 7162(aX4). t i l - I ? ? ' ’

758, 832, 895, 909, 969, 992.
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7 103(a)(12)..._  7202(aX14)... 7162(aX14>—  Collective bargaining...........................  84, 127, 189, 243, 317, 382, 449,
505, 562, 686, 758, 832, 895, 
909, 931-33, 953-56, 969, 984, 
991, 993-94, 995-96, 999-1000.

7103(aX13)_—  7202(aX9)-—  7162(aX9).—  Confidential employee......................... 84, 127, 243, 318, 383, 447, 503,
560, 686, 758, 832, 895, 909,
969.

7103(aX14)____None................. None............... . Conditions of employment..................  84, 128, 190, 244, 318, 383, 687,
832, 859, 909, 924, 931-32, 
933, 934, 956-57, 969, 984, 
991 993-94 995-96 999-1000

7 1 0 3 (a X 1 5 ).- .  7202(aX12)—  7162(aX12)—  Professional employee......................... 84, 128, 187, ko6, 245, 318, 384,'
448, 504, 561, 687, 758, 832,
895, 909, 969.

7103(aX16)........  7202(aX15)... 7162(aX15)—  Exclusive representative...................... 84, 130, 187, 246, 320, 385, 450,
505, 562, 687, 758, 832, 895,
909, 969.

7103(aX17)........None..................None..................Firefigher................................................. 84^ 8̂ 5, ̂ 130,  ̂1|8^ 205^  ̂ 320,

7103(aX18)........None..................None._............. United States.........................................  85,320,385,687,909,970.
7103(b)..............  7202(c), (d )._ . 7162(c), (d )._ . Exclusion from coverage...................... 85, 386, 450, 451, 506, 563, 687,

758, 843, 896, 910, 924.
7104...................  7203.......... 7163________  FEDERAL LABOR RELATIONS AU- 86, 131, 191, 248, 320, 386, 452,

THORITY— In general. 507, 519, 564, 626, 632, 636,
639, 659, 661, 665, 666, 671, 
681, 684, 687-689, 712, 713, 
722, 744, 747, 749, 756, 759, 
781, 786, 831-32, 834, 836, 
839, 841, 842, 844, 845, 852, 
854, 856, 858, 896, 906, 910, 
931-932, 935. 936, 956, 970, 
987, 999-lodo, 1005, 1007, 
1009, 1010, 1012, 1014, 1015, 
1016, 1031, 1038, 1040, 1047.

7104(a)..............  7203(a),(b)._. 7163(a),(b)... Composition of Authority....................  86, 131, 191, 248, 320, 386, 452,
507, 565, 626, 636, 661, 665, 
671,687, 759, >81,786,831-32, 
841, 844, 862, 875. 876, 896,
910, 970, 1005, 1012, 1032.

7104(b).......... 7203(c).......... 7163(c)......... Appointment and removal of Author- 86, 131,191, 192, 248, 321, 387,
ity members. 452, 508, 565, 632, 636, 661,

665, 671, 763, 687, 759. 781, 
786, 820,831-32,843,85^,896, 
910, 944, 970, 1059, 1960.

7104(c)________ 7203(d); 7163(d); Term of Authority members________ 86, 131, 132, 192, 248, 321, 387,
section section 453, 508, 565, 636, 671, 688,
701(c) of 701(b) of 759, 786, 832, 896, 904, 910,
the bill. the bill. 970.

7104(d)_______  7203(e)______7163(e)_______ Vacancy not to impair Authority’s 86, 132, 192, 249, 321, 387, 453,
powers. 508, 565, 688, 759, 896, 910,

970.
7104(e)_______  7203(0______ 7163(0_______ Annual report to President.............. 86, 132, 249, 321, 387, 453, 508,

566, 636, 672, 688, 759, 787, 
832, 8S6, 910. 970.

7104(0(1)........ - 7203(g); 7163(g); Appointment, term and removal of 86, 132, 193, 249, 321, 388, 453,
section section General Counsel. 509, 566, 632, 636, 661, 665,
701(c) of 701(b) of 672, 688, 759, 787, 811, 820,
the bill. the bill. 843, 844, 896, 904, 910, 929,

944, 970, 1061.
7104(0(2), ( 3 ) -  7204(k)......... . 71630)______ Powers and duties of General CounseL 86, 97, 132, 133, 153, 193,^49,

281, 321, 346, 410-411, 457, 
513, 570, 636, 661, 665, 672, 
688, 698, 761, 787, 841, 897, 
910, 916, 970, 997, 1012,1015.

Expenses of the Authority__________ 135, 194, 252, 388, 456, 511, 568,
617,761,766,897.

7105__________  7204________ 7164__________POWERS AND DUTIES OF THE 86, 107, 133, 135, 172, 194, 250,
AU TH O RITY-1 n general. 252, 323, 388, 389, 454, 456,

509, 566, 568, 617, 637, 661, 
665, 672,688-^9, 735,757,760, 
761, 76^, 781, 787, 856, 861, 
876, 906-07, 910, 951,970, 997, 
1012, 1015, 1016, 1044, 1047, 
1062-64, 1065-67.
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7105(a)(1)_____  7204(a)______7164(a)_______ Provide leadership and carry out 86, 133, 250, 323, 389, 454, 566.
purposes of this chapter. 688, 896, 910, 997.

7105(a)(2)(A).._ 7204(b)(1)..„  7164(b)(1).—  Determine appropriateness of units.. 86, 90, 134, 140, 141, 205, 257- 
INonel 259, 332-334, 398-400, 454,

509, 518, 567, 576, 661, 690-
692, 760, 763, 821, 896, 913,
972.

7105(a)(2XB)... 7 2 0 4 (b X 2 )- -  7164(b)(2).... Supervise or conduct representa- 86,89,90,134,138, 139,201,202, 
None! tional elections. 203,204,253-57,326-32,392-

98, 454, 463, 509, 567, 57^, 661, 
690, 760, 763, 896, 898, 907,
912, 971.

7105(a)(2)(C)„_ 7204(b)(3)..__ 7164(b)(3)..__ Prescribe criteria and resolve issues 87, 91, 142, 143, 260, 334, 400, 
[None] on national consultation rights. 454, 461, 510, 516, 567, 574,
 ̂  ̂ 693, 760, 763, 896, 898, 913,

935, 973.
7105(aX 2)(D ).. 7 2 0 4 (c ) (1 ) 7 1 6 4 ( c ) ( l ) _ _ ._  Prescribe criteria and resolve issues 87, 96, 345-346, 409, 466, 521, 
[None] on compelling need for agency 578, 697-698. 765, 843, 844,
 ̂ regulations. 855 915, 9ld, 927, 931, 935,

975, 992, 997.
7105(a)(2)(E).__ 7204(cX l)___ 7164(c)(1)_____Resolve issues on scope of bargaining. 87, 95, 455, 467, 510, 522, 567,
fNonel 580, 661, 760, 765, 896, 899,
 ̂ 933, 934, 997.

7105(aX2)(F)__None............ . None________Prescribe criteria and resolve issues 87, 96, 97, 697, 698, 840, 843,
[Isjone] on consultation rights for Govern- 855,916,927, 931,976,996-97.

ment-wide regulations.
7105(aX2XG)— 7204(bX4)— - 7164(b)(4).Resolve unfair labor practice com- 87, 98, 153, 154, 155, 156, 157, 
[None] plaints. 281,347-49,411-14, 454, 480,
 ̂ * 510, 526, 567, 584, 661, 698-

699, 760, 767, 821, 896, 900, 
916-17, 976-77, 992, 997,1000,
1045.

7105(a)(2)(H ).. 7204(c)(2)___ 7164(c)(2)____ Resolve exceptions to arbitrators' 87, 102, 163, 290, 356, 421, 455,
INonel awards. 473, 510, 536, 567, 596, 702,
 ̂ 760,771,821,825-26,833,896,

902, 919, 935, 978.
7105(aX2)(l)-_. 7204(c)(5)__„ 7164(c)(5)____ Take other actions to effectively 87, 105, 135, 136, 165, 168, 215, 
INonel administer this chapter. 216,292-94,325,391,455,456,
 ̂ ' 510, 568, 689, 760, 820, 832,

896, 997, 999.
Official seal______________________  87, 133, 250, 389, 455, 510, 568.

688, 761, 896, 910, 970. 
Principal office in District of Colum- 87, 133,194, 250, 323, 389, 455, 

bia, but Authority may make in- 510, 568, 688, 761, 832, 896. 
quiries elsewhere; inquiry par- 910, 970. 
ticipants not barred from later 
power.

Appointment of and delegation of 87, 134, 135, 194, 250, 252, 323, 
power to Executive Director and 388, 389, 455, 456, 511, 568, 
others. 617, 688, 761, 896, 897, 910,

970.
Delegation of election functions to 87, 89, 134, 250, 323-324, 389, 

regional directors. 688, 832, 911, 970, 971.
Delegation of unfair labor practice 87, 135, 251, 283, 390, 688, 799, 

functions to administrative law 832, 880, 911, 929, 971.

Authority review of decisions on 87, 89, 90, 134, 135, 251, 324-
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7105(b) 7204(d)_____ . 7164(d)_____

7105(c) 7204(e)_____ . 7164(e)______

7105(d) 7204(0, ( g ) - 7164(0, (g )—

7105(e)(1)... 7204(0______. 7164(0______

7 1 0 5 (eX 2 )... __ 7204(0______. 7164(0----------

7105(0 None_______ . None________

7105(g)--------- __ 7204(hXD, 
(j).

7164(hXl),
(j).

Investigative and remedial powers of 88, 96, 104, 105, 153, 154, 155. 
Authority. 156, 157, 164, 168, 216, 281-

285, 457, 511, 569, 689, 698, 
824, 833, 844, 896, 897, 971, 
992-93, 1017, 1019-20, 1041, 
1068.

7105(h)_______ 7216(0(2)_____None_________ Authority may designate attorneys 88, 164, 192, 193, 584, 911, 924,
[7105(i)I to represent it in civil actions 971.

except before Supreme Court.
7105(i)________  7204(h)_____ 7164(h)_______Authority may request advisory in- 88, 98, 349, 457, 512, 569, 699,
None] terpretation by 0PM of its regula- 761, 897, 917, 977.

tions.
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7106.

7106(a)(1)..

7106(aX2)(A),

7106(a)(2)(B)

7106(a)(2)(C)_

7106(a)(2)(D).

7106(b )(1)...

. 7215(d); 7218. 7169(d); 7170. MANAGEMENT RIGHTS— In general. 190, 191, 244, 469, 530, 590, 682,
689, 690, ^21, 722, 730, 731, 
735, 749, 750, 757, 764, 765, 
821, 822, 826, 832, 834, 836, 
839-40, 843, 844, 845, 848, 850, 
852, 854, 855, 856, 885, 901, 
906, 924-25, 929, 931-33, 934, 
948, 949, 953-56, 984, 991-92, 
993,994, 995-95, 999-1000.

7 218(a)(2).... 7170(b)______To determine mission, budget, or- 88, 325, 391, 466, 468, 521, 522,
ganization, number of employees, 529, 579, 589, 689, 730, 765, 
and internal security practices. 768, 822, 840, 843, 855, 901,

906, 911, 935, 948, 949, 971, 
994,1012, 1019, 1046.

88, 391, 468, 530, 589, 689, 730, 
768, 840, 843, 855, 901, 906, 
911, 924, 971, 994, 1012.

. .  7218(a)(2)(A), 7170(b)(1),
(B). (2).

-
7170(b)(2), 88, 391, 689, 722, 730, 798, 822, 

840, 855, 906, 911, 971, 994, 
1012.

7106(bX2).

7106(bX3).

To hire, assign, direct, lay off, and 
retain employees, to suspend, 
remove, reduce in grade or pay, or 
discipline employees.

To assign work, to make determina
tions on contracting out and per
sonnel to conduct agency opera
tions.

. .  7218(a)(2XB)_ 7171(b)(2)..__ To make selections from among 88, 690, 730, 836, 852, 901, 906, 
properly ranked candidates for 911, 924, 925, 971, 994. 
promotion or from other appro
priate source.

. .  7218(a)(2XF). 7170(b)(6).._. To carry out agency mission during 88, 325, 326, 391, 469, 530, 590, 
emergencies. 689, 769, 840, 855, 901, 906,

911, 925, 971, 994. 
Negotiations, at agency election, on 88, 466, 469, 522, 530, 579, 590, 

numbers, types, and grades of 765, 769, 821, 822, 843, 852, 
employees or positions, work 
project, tour of duty, or technol
ogy, methods, and means of per
forming Work.

7218(b)______7170(b)_______ Negotiations on procedures for ex- 89, 326, 392, 469, 530, 590, 689,
ercising any authority under man- 769, 901, 911, 925, 956, 971,
agement rights section. .............

Negotiations on appropriate arrange
ments for employees adversely af
fected by exercise of any authority

7215(d);

7215(d);
7218(b).

7169(d);
7170(bX5).

7169(d);
7170(b).

899, 906, 911, 925, 935, 948, 
949, 954, 971, 994, 1012, 1019, 
1046.

7111_________ 7212; 7214.... 7166; 7168.... EXCLUSIVE
LABOR
general.

992, 993.
89, 326, 392, 466, 469, 522, 530, 

579, 590, 689, 730, 769, 852, 
899, 901, 911, 925, 956, 971, 
992, 993, 994.under management rights section. ____________

-------------- RECOGNITION OF 77, 81, 122, 139, 140, 146, 148,
O RG ANIZATIO NS-in

7111(a).

711(b)-

7111(c)_______ None.

149, 197, 206, 207, 236, 259, 
312, 330, 334, 337, 396, 400, 
488, 499, 556, 687, 690, 754, 
755, 880, 881, 882, 894, 897, 
898, 908, 912, 913, 925, 935, 
944, 945, 967, 972, 973, 1014, 
1021, 1021, 1022, 1023, 1025, 
1026, 1027, 1028, 1029, 1030, 
1035, 1038, 1046, 1047.

7212(a), (b); 7166(a), (b); Exclusive recognition for organiza- 89, 130, 136, 139, 246, 252, 253, 
7214(a). 7168(a). tion elected by majority of em- 320, 326, 329, 385, 392, 396, 

ployees. 450, 459, 460, 461, 462, 463,
505, 515, 516, 518, 562, 572, 
573, 574, 575, 690, 735, 762, 
763, 831, 832, 834, 844, 879, 
898, 907, 911, 929, 935, 936, 
937, 945, 946, 950, 951, 960, 
962, 964, 971, 1005, 1022, 
1023, 1024, 1025.

87, 89, 134, 135, 138, 198, 199, 
200, 201, 202, 203, 204, 205, 
250, 251, 253, 254, 255, 256, 
257, 259, 326, 327. 328, 329, 
330, 392, 393, 394, 396, 397, 
460, 463, 464, 519, 576, 577, 
685, 690, 691, 763, 764, 832, 
898, 911, 912, 925, 944, 945, 
946, 971, 972, 99&, 1012, 1015, 
1021, 1022, 1023, 1024, 1025, 
1030, 1034, 1047. 

representational 89, 138, 139, 200, 201, 202, 203, 
255, 256, 257, 328, 329, 394, 
395, 691, 854, 912, 972.

7214(c)......... 7168(c). Representional petition, hearing, 
election, certification, and election 
bar.

None-------------Intervention in
proceedings.
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7111(d).............. 7214(c)..............7168(c)..............Eligibility rules and ballot choices 87,89,90.139,256,328,329,395,
for representational elections 463, 464, 516, 519, 576, 690,

(runoffs). 691, 898, 912, 972, 1025.
7111(e)_______ None............. None________Labor organization to submit roster, 90, 142, 259, 330, 331, 397, 692,
17111(01 constitution, and bylaws to 912,972.

Authority.
7111(f)......... —  7214(c): 7175(a)______ Limitation on exclusive recognition 90, 136, 137, 199, 200, 203, 204,
7111(g)] 7217(a). because of corrupt influences, 253, 254, 331, 332, 397, 398,

opposition to democratic princi> 892, 898, 899, 912, 913, 972. 
pies, existing agreement, prior 
election or agreement, prior elec
tion or inadequate showing of in
terest.

7111(g).......... None........... ...  None________Waiver of hearing and consent elec- 90, 142, 206, 259, 260, 332, 398,
17111(h)] tion. 692,832,913,972.
711 2  7214_________ 7168_________ DETERMINATION OF APPRO- 81, 86, 140, 141, 205, 312, 377,

PRIATE UNITS FOR LABOR 692, 693, 898, 908, 968, 1012. 
ORGANIZATION REPRESEN- 
T A T IO N -ln  general.

7112(a)_______ 7214(b)............. 7168(b)_______Standards for determining appropri- 90, 140, 205, 257, 332, 398, 399,
ate unit. 4 6 3 ,5 1 8 ,5 7 5 ,6 9 2 ,7 6 3 ,8 3 2 ,

898, 913, 972.
7112(b)_______ 7214(b)_______7168(b)_______Appropriateness not based solely on 90, 140, 257, 258, 332, 333, 399,

extent employees are organized. 463, 518, 575, 692, 898, 913,
972.

7112(bKl)_____7214(b)(l)..__ 7168(bXl)— - No management official or super- 90, 140, 141, 206, 258, 399, 463,
visor in unit. 518, 575, 686, 692, 832, 898,

913, 972, 992.
7112(bX2)_____7214(b )(l)._„  7168(bXl)-—  No confidential employee in u n it .—  90, 141, 258, 338, 399, 463, 518,

575, 686, 692, 832, 898, 913,
972.

7112(bX3)_____7214(b)(2)._._ 7168(b)(2)..._ No employees engaged in personnel 91, 141, 206, 258, 333, 399, 463,
work unless purely clerical in 518, 576, 692, 693, 832, 913,

unit. 972.
7112(bX4)_____None_________ None_________ No employee administering this 91, 141, 258, 333, 399, 693, 832,

chapter in unit. 913, 972.
7112(bX5)_____7214(bX3)-.._ 7168(bX3).—  No professional employees in unit 91, 141. 206, 258, 333, 399, 463,

with other employees unless ma- 518, 576, 693, 832, 898, 913,
jority of professionals so vote. 972.

7112(b)(6)_____ 7202(cX4)— - 7162(cX4)_—  No employee engaged in intelligence, 91, 141, 258, 333, 399, 693, 832,
investigative, or security work in 913, 972, 994. 
unit.

7112(b)a)_____ 7202(c)(5)__._ 7162(cX5)— .  No employee engaged in internal 91, 142, 258, 333, 399, 400, 693,
agency investigative or audit func- 913, 972, 973, 994. 
tions in unit.

7112(c)________ 7202(e)______7162(e)_______ Bar against employee administering 91, 452, 564, 758, 759, 913, 925,
any labor law from being repre- 942, 973,1045. 
sented by or affiliated with an 
organization representing other 
employees covered by the labor

7112(d)_._........ 7214(c); 7216 7168(a), ( c ) „ .  Consolidation of units upon petition 91, 142, 259, 334, 400, 462, 463,
(a)(6). by agency or labor organization 464, 519, 576, 581, 693, 763,

with or without an election. 764, 832, 898, 913, 925, 929,
973, 1021, 1023.

711 3  . 7213................  7167......... . NATIONAL CONSULTATION 145, 146, 831, 947, 948, 1046,
RIGHTS— In general. 1047.

7113(a)_______ 7212(a); 7213 7166(a); 7167 National consultation rights for 8 7 ,9 1 ,1 4 2 ,1 4 3 ,2 6 0 ,3 3 4 ,3 3 5 ,
(a), (c). (a), (c). representativeof substantial num- 400, 401, 461, 462, 516, 517,

ber of employees in agency with- 574, 575, 693, 760, 763, 831,
out an agency-wide exclusive 832, 898, 913, 935, 973, 1005. 
representative; Authority to es
tablish criteria and resolve issues 
on consultation rights.

7113(bXl)......... 7213(b)_______7167(b).............Representative to be informed of any 77, 91, 143, 260, 335, 401, 462,
substantial change in conditions of 517, 574, 683, 693, 754, 755,
employment and presents its views 763, 832, 898, 913, 925, 926,

on the change. 948, 973.
7113(bX2)......... 7213(b)_______7167(b)_______Agency to consider the views before 91, 143, 260, 335, 401, 462, 517,

finally acting and report in writing 574, 575, 693, 763, 832, 898,
on reasons for taking its action. 913, 933, 948, 957, 973, 995.

7113(c)_______ None_________  None________ Collective bargaining not limited by 91, 335, 402, 693, 913, 973.
this section on national consulta
tion rights.
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7114__________ 7212; 7215.... 7166,7169...

7169(a)_____7114(a)(1)........-  7215(a)(1),
(2).

7114(a)(2)(A)... _______
17114(a)(3)(A)] 7212(cK 2),

7169(a);
7166(c)(2),
(3).

None------------

None.
17114(a)(2)!

N o ne ...

7169(c)..

7114(b)_______ 7215(b)....

7114(b)(1)......... 7215(b)(1)..

7114(b)(2)......... 7215(bX2)-.

7 1 1 4 (b ) ( 3 ) .7 2 1 5 ( b ) ( 3 ) . .  

7114(b)(4)_____None_______

7166(c).

7169(b )... 

7169(b)(1).. 

7169(bX2).. 

7169(b)(3).. 

None_____

. REPRESENTATION RIGHTS AND 
DUTIES— In general.

_ Representative entitled to act for and 
negotiate collective bargaining 
agreement for all unit employees; 
to represent interests of all em
ployees without discrimination or 
regard to union membership. 

Representative may be present at 
any formal discussion concerning 
any grievance or condition of em
ployment.

. Representative may be present at 
examination of unit employee by 
agency if employee believes dis
ciplinary action may result and 
requests representation.

. Agency to inform employees annu
ally of representation rights in ex
aminations.

Agency and representative to nego
tiate collective bargaining agree
ment: may use appropriate tech
niques to assist negotiations con
sistent with sectionv7119.

Except for negotiated procedures, 
employee may be represented by 
non-exclusive representative and 
exercise rights established by law, 
rule, or regulation 

The duty to negotiate in good faith 
includes the obligation.

10, 81, 122, 197, 212, 236, 262, 
263, 312, 326, 377, 488, 499,
693, 754, 860, 870, 894, 898, 
908, 933, 968, 973.

92, 143, 197, 212, 250, 261, 335, 
336, 402, 464, 520, 577, 694, 
722,764,832, 899,914,931-33, 
953-56, 957, 973, 984, 991, 
995-96, 997, 998, 999-1000.

. —to approach negotiations with a 
sincere resolve to reach agree
ment.

. —to send authorized representatives 
prepared to discuss and negotiate 
on any condition of employment, 

—to meet at convenient places as 
may be necessary and to avoid 
unnecessary delays.

—for the agency to provide normally 
maintained data which is neces
sary for understanding and nego
tiating subjects of bargaining and 
which does not constitute advice 
or guidance for management or 
supervisors on collective bar
gaining.

7114(b)(5)......... 7215(b)(4).... 7169(b)(4)..__ —to execute a written document
embodying any agreed terms and 
to implement that agreement.

7114(c)(1)_____ 7219-
[None]
7114(c)(2)_____ 7219..
[None]

7114(c)(3)_____ 7219.

7114(cX4)_____ 7219.

7172.

7172.

. . .  7172..

7172.

Agreements to be subject to ap
proval by agency head.

Agency head to approve agreement 
within 30 days if in accord with 
this chapter and applicable law. 
rule, or regulation <unless the 
agency has granted an exception 
to the regulation).

If agency head does not act within 
30 days, agreement to take effect 
subject to this chapter and appli
cable law, rule, or regulation.

Local agreement subject to control
ling agreement at higher level to 
be approved under procedures in 
controlling agreement or agency.

92, 143, 144, 
402, 464, 
844, 898, 
973. 

92.̂6229. 2:
646, 647, 
652, 654, 
823, 824, 
973, 995. 

92, 824, 973,

, 196, 197, 261, 336, 
465, 520, 646, 764, 
914, 926, 933, 957,

231, 232, 233, 
402, 643, 644, 645, 
648, 649, 650, 651, 
655, 656, 657, 658, 
844, 914, 926, 933,

995.

92, 144, 261, 336, 402, 403, 521, 
578, 579, 694, 764, 831, 899, 
914, 973.

92,198, 261, 262, 263, 336, 408, 
460, 515, 516, 573, 694, 762, 
763, 860, 861, 898, 914, 973, 
995, 1046.

92, 144, 261, 337, 403, 465, 466, 
520, 577, 694, 764, 832, 899,
914, 973.

92, 144, 261, 337, 403, 465, 520, 
577, 694, 764, 899, 914, 973.

92, 127, 144, 262, 337, 403, 465, 
520, 578, 694, 764, 899, 914,
973, 974, 995, 996.

92, 127, 144, 262, 337, 403, 465, 
520, 578, 694, 764, 899, 914,
974.

10,92,93,144,262,337,403,404.
694, 914, 926, 974, 995.

92, 127, 144, 145, 262, 337, 404, 
465, 466, 520, 521, 578, 674,
686, 694, 764, 880, 899, 914,

92, 474, 489, 531, 556, 591, 769, 
894, 901, 995.

92, 474, 531, 591, 769, 901, 995.

92, 474, 531, 532, 591, 901, 995.

92, 474, 475, 532, 591, 592, 901,
995.
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711 5 —  7231; 7218(c). 7176; 7170(c). ALLOTM ENTS TO REPRESENTA- 39. 149, 150. 196, 197, 275,
T IV E S - ln  general. ^76, 337, 3^8, 339, 340, 404.

483, 539, 599, 694, 772, 823, 
832, 834, 836, 843, 854, 914,
929, 931, 936, 960, 961, 974, 
1047.

7115(a)_______  7231(a); 7176; 7170(c). Agency to deduct dues from employ- 93, 149, 196, 275, 276, 338, 404,
7218(c) ees’ pay upon written assignment 483, 539, 599, 694, 772, 823,

without charge; assignment may 879, 889, 903, 914, 936, 960,
be revoked at 1 year periods 974.

7115(b)..............  7231(b)...........7176(b)........... . Deductionof dues to terminate when 93, 149, 276, 338, 404, 483, 539,
no longer applicable to employee 600, 695, 772, 903, 914, 974. 
or employee is suspended or ex
pelled from membership.

7115(cXl)........- None________ None_________ Agency to negotiate with represen- 93, 277, 405, 695, 879, 914, 929,
tative of 10 percent of unit employ- 936, 974. 
ees concerning deduction of dues 
after'certification by Authority.

7115(cX2XA)..- None...............None_________ If exclusive representative exists for 93, 196, 341, 405, 914, 974.
the unit, no deduction under para
graph (1).

7115(cX2XB)—  None...............None_________ Any dues deduction under para- 9 3 ,2 7 8 ,3 4 1 ,4 05 ,6 9 5 ,9 1 4 ,9 7 5 .
graph (1) to cease upon certifica
tion of exclusive representative.

711 6 7216_________ 7174_________ UNFAIR LABOR P R A C T IC E S -ln  3 ,82,8 3,8 4 ,8 5 ,94 ,9 5 ,2 1 6 ,6 9 6 ,
general. 832, 958, 975.

7116(a)_______ 7216(a)_______ 7174(a)_______ Agency unfair labor practices_________ 94, 150, 214, 278, 341, 405, 477.
523, 580, 695, 765, 899, 91b.

7116(aX l)_____ 7216(aXl)-—  7174(aXl)— - —to interfere with or coerce employ- 82,83,94.150,214,278, 341,405,
ee in exercising any rights under 477, 523, 580, 695, 765, 899,
this chapter. 915, 974.

7116(aX2)_____7216(aX2).—  7174(aX2)— _ —to encourage or discourage mem- 6, 83, 84, 94, 150, 214, 215, 278,
bership in any labor organization 341, 342, 405, 406, 477, 523,
by discrimination in conditions of 580, 695, 765, 899, 915, 974. 
employment

7116(aX3)_____ 7 2 1 6 (a )(3 ) ..7 1 7 4 (a X 3 ).._ . —to sponsor, control, or assist any 83, 94, 150, 151, 196, 214, 278,
labor organization other than im- 342, 406, 477, 478, 523, 581,
partially furnishing customary and 695, 765, 899, 915, 974. 
routine services.

7116(aX4)_____7 2 1 6 (a X 4 )-.- 7 1 7 4 ( a ) ( 4 ) . - t o  discipline or otherwise discrimi- 83, 94, 151, 215, 279, 342, 406,
nate against an employee filing a 478, 524, 581, 695, 765, 899,
complaint or testifying under this 915, 974.
chapter.

7116(aX5)_____ 7216(aX6).—  71 7 4 ( a ) ( 6 ) . . - t o  refuse to consult or negotiate in 82, 83, 84, 94,151, 215, 279, 342,
good faith. 406, 478, &24, 581, 695, 765,

900, 915, 933, 946, 957, 974, 
1021,1034,1047.

7116(aX6)_____ None________N o n e ............... —tofail to cooperate in impasse pro- 94, 99, 151, 279, 342, 406, 695,
cedures and decisions. 700, 701, 915, 974.

7116(aX7)_____7218(aXl)— - 7170(a)_______ - t o  enforce any rule or regulation 77,83,94,145,146,342,343,406 ,
in conflict with any applicable col- 695, 822, 823, 915, 974. 
lective barbaining agreement (ex
cept a regulation on prohibited 
personnel practices).

7116(aX8)_____ None_________ None_________ —to otherwise fail to comply with 94, 151, 215, 279, 342, 406, 695,
any provision of this chapter. 696, 915, 933, 957, 974.

7116(b)_______ 7216(b)_______7174(b)_______Labor organization unfair labor 3,94, 95,151, 216, 279, 343, 407,
practices. 478, 524, 581, 695, 766, 900,

915.
7116(bXl)......... 7216(bXl).—  7174(bXl)-—  - t o  interfere with or coerce any em- 82,83,94,151,216,279,343,407,

ployee in exercising any rights 478, 524, 582, 695, 766, 900,
under this chapter. 915, 974.

7216(bX2)......... 7216(bX2).—  7174(bX2)_._. —to cause any agency to encourage 82, 83, 92, 94,151, 279, 343, 407,
or discourage membership in a 478, 524, 582, 695, 766, 900,
labor organization by discrimina- 915, 974. 
tion in conditions of employment.

7116(bX3)......... 7 2 1 6 (b X 3 )..- 7174(bX3).._. - t o  coerce, discipline, or fine a 83, 94, 151, 152, 279, 343, 407,
member of the labor organization 478, 479, 524, 582, 695, 766,
as punishment, reprisal, or for the 900, 915, 974. 
purpose of hindering the mem
ber's work performance.
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7116(b)(4)......... 7216(b)(5)..__ 7 1 7 4 ( b ) ( 5 ) . . - t o  discriminate in membership on 82,83,94,152,216, 280, 343,407,
the basis of race, color, creed, 479, 525, 582, 695, 696, 766,

national origin, sex, age. civil 900, 915, 974.
service status, political affiliation,
marital status, or handicapping
condition.

7116(b)(5)......... 7216(b )(6).... 7174 (b X 6 ).... - t o  refuse to consult or negotiate in 3 ,8 2 ,8 3,8 4 ,9 2 J 4 , 152,216, 280,
good faith. 343, 407, 479, 525, 583, 696,

766, 900, 915, 974, 975.
. .  —to fail to cooperate in impasse pro- 94, 99, 152, 280, 343, 344, 407,

cedures and decisions. 696, 915, 975.
. .  — to call or participate in a strike, 83, 94, 152, 213, 214, 280, 344,

work stoppage, or picketing which 408, 479, 524, 525, 582, 696, 
interferes with agency operations.

7116(b)(6)......... None..................None_______

9116(b)(7XA )-. 7216(b)(4)(A). 7174(b)(4).

7116(b)(8)......... N o n e .............. None..

7116(c)________7216(c).............. 7174(c).

766, 824, 900, 907, 915, 926,
929, 930, 933, 935, 937, 938, 
950, 957, 958, 960, 962, 975,
996, 1046.

7116(b )(7)(B ),. 7216(b)(4)(B). 7174(b)(4)___ — to condone such activity by failing 94, 152, 213, 280, 344, 408, 479,
to take action to prevent or stop it. 525, 582, 696, 700, 701, 766,

824, 900, 907, 915, 926, 929,
930, 933, 935, 937, 938, 950, 
957, 958, 960, 962, 975, 996, 
1046.

— to otherwise fail to comply with 94, 152, 280, 344, 408, 6%, 915, 
any provision of this chapter. 975.

Unfair labor practice for an organi- 85, 95, 152, 153, 215, 216, 280, 
zation to deny membership to any 344, 408, 479, 525, 583, 696, 
employee except for failure to 766, 900, 915, 975. 
meet uniform occupational stand
ards or to tender dues: organiza
tion may enforce discipline.

7116(d)............. 7216(d), (e)._. 7174(d), (e ) . . .  Issues which can be raised under an 84, 95, 153, 281, 344, 345, 408,
appeals procedure may not be 409, 480, 515, 526, 583, 584,
raised as unfair labor practices; ................... ‘  ‘
otherwise, issues covered by ne
gotiated grievance procedure may 
be raised as grievances or unfair 
labor practices.

Expression of certain personal views 95,585,586,824,996,1022,1025, 
under certain circumstances not to 1026, 1027, 1028, 1035, 1046, 
constitute unfair labor practice or 1047. 
justify setting aside election.

DUTY TO BARGAIN IN GOOD 77, 465, 466, 467, 468, 522, 523, 
FAITH; COMPELLING NEED; 579, 580, 683, 698, 754, 755, 
DUTY TO CONSULT—  In general. 764, 822, 823, 831, 832, 899,

924, 927, 931-33, 953-56, 957, 
984, 991, 995-96, 999-1000.

Duty to bargain extends to matters 95, 127, 145, 146, 148, 148, 189, 
subject to any rule or regulation if 190, 243, 245, 383, 409, 465,
the rule or regulation is not Gov- .................................................
ernmentwide; see also Section 
7114(aXD.

696, 697, 762, 763, 767, 859, 
860, 900, 915, 975.

7116(e).............. 7216(g)............. None
[None]

7117. 7215................  7169.

7117(a)(1)..........7215(c)..............7169(c)..

7117(aX2)..........7215(c), (d ) .. .  7169(c), (d ) ..

7117(aX3).......... None..............None.

7117(bXD......... 7169(e)(2),

7117(b)(2)......... None_________ None.

7117(bX3)......... None..................None.

466, 521, 578, 697, 722, 823, 
826, 827, 832, 840, 843, 844, 
855, 899, 906, 915, 927, 933, 
956. 957, 975, 991, 996, 997, 
1019.

.. Duty to bargain extends to matters 95, 127, 145, 190, 243, 345, 383, 
subject to agency rule or regula- 409, 466, 521, 578, 697, 840, 
tion if no compelling need exists 843, 844, 853, 855, 899, 906, 
for the rule or regulation; see also 915, 927, 931, 935, 956, 957, 
Section 7114(aXl). 975, 992, 995.

Compelling need for a rule or regula- 95, 915, 916, 927, 956, 975. 
tion to bar negotiations except for 
representative of unit continuing 
majority of employees in issuing 
agency or subdivision.

Challenges to compelling need to be 87, 96, 345, 346, 409, 410, 466, 
decided by Authority according to 467, 468, 521, 522, 523, 578, 
its regulation. 579, 580, 697, 698, 916, 927,

975, 995.
Compelling need not to be found if 96, 346, 410, 698, 916, 927, 975. 

the issuing agency or the Author
ity so determines.

Authority may hold hearing to re- 96, 346, 410, 697, 698, 916, 927. 
solve compelling need issues; Gen- 975. 
eral Counsel not to be a party.
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7117(bX4). — .. None........... . .  None...............

7117(cXD......... 7169(eX2),

7117(cX 2 ) - — -. None........... — None...............

7117(cX3)..— .. None...........

7117(cX4)........ . None........... -  None________

. None......... - __ None......... .

» -
- None______ „  None________

7 1 1 7 (d X l)-— N o n e ... — None......... .

7 1 1 7 (d X 2 )--. _ None______ None________

7117(dX3).— . None...........—  None......... .

7 1 1 8 ............. -  None........... None......... .

7118(aXD— - .  7204(kXl), 
(2).

7164(j)----------

7118(aX2).— - None_........ — None________

7 1 1 8 (a X 3 ).... _ None........... __ None_______

7118(aX4XA).. None.......... None_______

7118(aX4XB).. None_____ None_______

_ None_____ None.......... -

_ None_____ None________

P l l ^ a V ) ]
.  7233______ 7178________

None......... None_______

Issuing' agency to be a party at any 96, 346, 410, 698, 916, 975.
hearmg on compelling need.

Representative may appeal other 87, 96, 466, 467, 468, 522, 523,
negotiability objections to the 579, 580, 696, 760, 765, 899,
Authority. 916,975.

tion to be filed within 15 days, 
igency has 30 days to withdraw its 

objections or state In full the 
reasons supporting the objection 

tepresentative has 15 days to file its 
response.

Authority may hold hearing on ne
gotiability objections; General 
Counsel not to be a party.

96, 916, 975, 976. 

96, 916, 976.

96, 916, 976.

96

96, 916, 976.
proceedings and provide a decision 
at earliest practicable date.

Agency issuing Government-wide 87,96,97,127,145, 146, 147,148,
rule or regulation to grant con- 149, 823, 826, 827, 831, 832,
suitation rights to representative 836, 840, 855, 899, 906, 916,
of substantial number of em- 931, 933, 947, 948, 956, 957,
polyees as determined by the 976, 1005, 1017, 1018, 1019,
Authority 1047, 1055, 1056, 1057, 1058,

1077, 1078, 1079, 1080.
Representative to be informed of 97, 916, 948, 976. 

substantive change in conditions 
of employment and present its 
views on the change.

Agency to consider the views before 97, 916, 933, 948, 957, 976, 995. 
finally acting and report in writing 
on reasons for taking its action.

PREVENTION OF UNFAIR LABOR 97, 98, 153. 216, 281, 698, 832,
PRACTICES— In general. 833, 897, 997.

Unfair labor practice charge to be in- 83,86,97,153,154,216,281, 282*
vestigated by the General Counsel 346, 347, 410, 411, 458, 513f
who may issue a complaiintor state 637, 672, 698, 761, 762, 766.
reasons for nol doing so. 767, 897, 916, 976, 997.

Complaint to contain notice of the 97, 154, 216, 282, 347, 411, 698,
charge and time and place of hear- 761, 916, 917, 976. 
ing, Authority may designate in
dividual to conduct hearing.

Answer to complaint may be filed 97, 154, 217, 282, 347, 411, 698,
and testimony given. 825, 826, 917, 976, 977.

No complaint on unfair labor practice 97, 154, 217, 282, 283, 348, 411,
which occurred more than 6 698,917,976,997. 
months before filing of charge.

If concealment or failure to perform 97, 155, 217, 283, 348, 411, 412,
a duty prevents timely filing of 698, 699, 917, 976. 
charge, complaint may be filed 
within 6 months after discovery.

General Counsel may prescribe regu- 97, 98,105, 458, 766. 
lations for informal resolution of 
charges.

Hearing to be held not earlier than 98, 154, 155, 157, 217, 218, 282,
5 days after service of complaint; 283, 347, 348, 412, 413, 699,
intervention allowed; transcript 917,976,997,1045,1047.|̂ 0q4

. Preponderance of evidence to estab- 98, 106,155,156,157, 218, 219,
lish unfair labor practice; remedies 220, 282, 238, 284, 285, 348,
include cease and desist order, 349, 413, 414, 457, 484, 489,
backpay, and other relief; see also 490, 491, 512, 513, 540, 544,
Section 7120(f). 545, 546, 547, 699, 761, 774,

775, 897, 917, 928, 946, 976, 
977,992, 993,1047.

. If no unfair labor practice is found, 98, 156, 219, 284, 285, 349, 414,
hearing officer to issue written 917,977,1045,1047. 
findings and order dismissing com-

7118(b)_______  7204(hXl)— - 7164(hXl)-—  Authority may request advisory in- 98, 349, 350, 414, 457, 512, 699,
terpretation from 0PM of its regu- 761,897,917,977. 
lations in connection with unfair 
labor practice proceeding.
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7119____ ______ 7222________ 7173__________NEGOTIATION IMPASSES; FED- 92, 699, 700, 834, 997.
ERAL SERVICE IMPASSES PAN
EL— In general.

7119(a)________ 7222(b)______7173(a)............. Federal Mediation and Conciliation 98, 158, 207, 208, 209, 210, 211,
Service to provide assistance in 285, 350, 414, 415, 475, 538, 
resolving impasses. 598, 684, 700, 750, 772, 831,

832, 834, 844, 903, 917, 977, 
1005.

7119(b)_______  7222(c)______ 7173(b)_______ Either party may request Panel to 99, 158, 207, 208, 209, 285, 286,
consider impasse or adopt binding 350, 415, 475, 538, 598, 599, 
arbitration if approved by the 700, 772, 826, 844, 903, 917, 
Panel. 928, 949, 977, 997.

7119(c)(1)_____  7222(a)(1)..__ 7173(c)......... .. Panel is entity within the Authority 83, 99, 158, 286, 350, 415, 475,
providing assistance in resolving 537, 597, 632, 637, 661, 665, 
impasses. 666, 672, 684, 700, 750, 771,

781, 787, 831, 832, 834, 841, 
844, 903, 917, 977, 1009, 1012,

7119(c)(2).......... 7222(a)(2)..__ 7173(c)............Appointment of Panel members______ 99, 158, 286, 3^0, 351, 415, 475,
537, 597, 632, 700, 771, 832. 
903, 917, 918, 977.

7119(c)(3).......... 7222(a)(2); 7173(d); Terms and removal of Panel mem- 99, 158, 159, 286, 351, 415, 416,
section section bers. 475, 476, 537, 597, 598, 700,
701(c) of 70Kb) of 771, 772, 832, 843, 903, 918,
the bill. the bill. 977.

7119(c)(4).......... 7222(aX3)-—  7173(e)........... Pay of Panel members; appointment 99, 159, 286, 287, 351, 416, 476,
of Executive Director and others. 538, 598, 632, 700, 772, 832,

903, 918, 977.
7119(c)(5)(A)... 7222(d)........... 7173(f).............. Panel to investigate impasse and 99, 159, 208, 211, 287, 351, 352,

either recommend procedures for 416, 476, 477, 538, 598, 599, 
or assist parties in resolving the 700, 772, 826, 831, 832, 903, 
impasse. 918, 977,1005.

7119(cX 5 X B ) „ .  7222(d)..........7173(f)..............  Panel may hold hearings, take testi- 99, 105, 159, 160, 209, 210, 287,
mony, issue subpenas, and take 352, 417, 477, 539, 599, 700, 
whatever action necessary to re- 772, 832, 884, 885, 903, 918, 
solve impasse. 977, 997, 1000.

7119(c)(5)(C)... 7204(c)(4); 7164(c)(4); Panel action to be final and binding 99, 160, 210, 211, 287, 352, 417, 
7222(d); 7173(f); on parties unless they agree other- 455, 477, 510, 539, 567, 599, 
7233. 7178. wise. 700, 761, 772, 831, 832, 884,

885, 896, 903, 918, 978, 997, 
1005.

7120____   7 2 1 7 .............. 7175................ STANDARDS OF CONDUCT FOR 90, 100, 101, 160, 287, 294, 295,
LABOR ORGANIZATIONS: DE- 832,833, 1044, 1045. 
CERTIFICATION— In eeneral.

7120(a)............. 7217(a)........... 7175(a)............. Recognition only to be accorded to 90, 100, 160, 287, 352, 417, 480,
labor organization free from cor- 481, 526, 527, 586, 701, 767, 
rupt Influences and influences 768, 900, 918, 978. 
opposed to democratic principles.

No proof of such freedom required 
if organization subject to require
ments on:

7120(aXl)---------7217(aXl)-—  7175(aXl)-—  —democratic procedures, equal 100,160, 287, 353, 417, 481, 527,
treatment, fair disciplinary pro- 586, 701, 768, 832, 900, 918, 
ceedings. 978.

7120(aX2)........- 7217(a)(2)------ 7175(aX2)--------— exclusion from office of commun- 100, 481, 527, 586, 768, 900.
(NoneJ ists and other totalitarian move

ments.
7120(aX3)........-  7217(a)(3)___. 7175(a)(3)..._ —prohibition of financial conflict of 100, 160, 288, 353, 418, 481, 515,
17120(3X2)1 interest. 5 ^ ,  587, 701, 768, 832, 900

818 975
7120(aX4)..........7217(a)(4).... 7175(aX4).—  -m aintenance of fiscal integrity_____  100,160, 161, 288, 353, 418, 481,
17120(aX3)| 527, 587, 701, 768, 823, 900,

918,978. ,
7120(b)------------ 7217(b)............. 7175(b)------------Organization may be required to 100, 482, 527, 528, 587, 768, 900.
[None] furnish evidence of freedom

from influence if reasonable cause 
to believe organization has been 
disciplined for or is in fact subject 
to such influence.

7120(c)-------------7217(c)------------ 7175(c)..............Organization seeking recognition 83, 100, 167, 294, 295, 360, 425,
(71311 to file financial reports with the 482, 528, 588, 704, 768, 833,

Assistant Secretary, have officials 900, 90J, 979, 980 
bonded, and comply with trustee
ship and election standards.
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7120(d)_______  7204(cX 3 ); 7164(cX 3); Assistant Secretary to prescribe 83, 100, 167, 294, 295, 360, 425
(7131) 7217(d). 7175(d). regulations simliar to private sec- 455, 482, 483, 528, 529, 588
‘ * for principles and may require 704, 768, 833, 901, 979, 980,

organization to adhere to this sec
tion.

7120(e) _____ 7211(b)............. 7165(b)............. Chapter not to allow management of 100,101,131, 353, 418, 459, 515,
17120(b)] labor organization by management 701, 918, 978.

official, supervisor, confidential 
employee, or employee with con
flict of interest.

7120(f)- _____ 7217(e)............. None_________ Authority to revoke recognition or 101,588,824,880,881,882,883,
take other disciplinary action 9 2 9 ,9 3 0 ,9 3 3 ,9 3 7 ,9 3 8 ,9 4 6 ,  
against anv labor organization 947, 1021, 1022, 1028, 1029, 
willfully violating strike, stoppage, 1030,1035. 
or slowdown prohibitions.

7121 . . . 7 2 2 1 ________ 7171__________GRIEVANCE P R O CED U R ES-ln  gen- 162,163, 212, 290, 355, 420, 472,
............ eral. 473, 535, 536, 595, 596, 626,

645, 646, 702, 721, 722, 730,
757, 771, 825, 833, 843, 844, 
856, 857, 859, 860, 861, 869, 
870, 871, 874, 886, 902, 919, 
923, 958, 959, 978, 997, 1005, 
1007, 1015, 1017, 1019, 1020, 
1038, 1040, 1041, 1044, 1068, 
1076,1077.

7121(aXl) 7221(a), (c), 7171(a), (c), Agreement to provide procedure for 101,161,162, 211, 212, 289, 354, 
|7121(a)| (g). (g). resolving grievances and questions 419, 470, 532, 592, 701, 762,
‘ ^  of arbitrability; to be exclusive 767, 769, 770, 825, 831, 833,

procedure except for subsections 834, 843, 844, 845, 854, 856,
(d) and (e). 901, 906, 907, 918, 923, 935,

978, 992, 1005, 1012.
7121(aX2)_____  7221(a)______7171(a)_______ Agreement may exclude matters 101, 825, 992, 997, 998.
[None] from the negotiated grievance

procedure.
7121(b) - -  7221(b), ( c ) . . .  7171(b), ( c ) „ .  Grievance procedure to be fair, 100,162, 211, 212, 289, 290, 354, 

^   ̂ simple, allow representative or 355, 419, 420, 470, 471, 532,
employee to process grievances, 533, 592, 593, 701, 702, 762, 
and provide for binding arbi- 770, 831, 833, 834, 843, 844, 
tration. 883, 885, 886, 901, 902, 918

931, 935, 978, 995.
7121(c).. 7221(d), (g).._  7171(d), ( g ) „ .  Preceding sections not to apply to 101, 355, 356, 420, 471, 533, 593, 
(7121(d)T prohibited political activities, re- 702, 767, 770, 834, 843, 844,

tirement, life or health insurance, 902, 906, 907, 919, 928, 978, 
certain suspensions or removals, 994,1046. 
examination, certification, appoint
ment, or any classification not re
sulting in reduction in grade or

7121(d)_______  7221(0______ 7171(0____ —  Ernployee with discrimination griev- 101, 102, 162, 289, 354, 420, 421,
[7121(e)] ance may use either negotiated 472, 534, 535, 594, 595, 626,

procedure or statutory procedure; 696, 697, 702, 762, 763, 767, 
may request review by MSPB or 770, 771, 834, 843, 844, 859, 
EEOC. 860, 861, 902, 907, 919, 978,

992,994,997,998,1020,1037,
1046.

7121(eXl)_____ 7221(e)______7171(e)_______ Employee with unacceptable per- 102,162,289,354,471,472,533,
[None] formance or other adverse action 534, 593, 594, 626, 696, 697,

may use either negotiated or statu- 702, 735, 762, 763, 767, 770, 
tory procedure. 834, 836, 843, 844, 857, 859,

860, 861, 879, 902, 907, 994,
997, 998, 999,1012,1020,1037.

7121(eX2)_____ 7221(h)_____ 7171(h)_______ Arbitrator to apply statutory stand- 102, 472, 473, 535, 595, 771, 825,
[None] ards of proof in unacceptable per- 902, 998, 1000,1001, 1012.

formance and adverse action 
grievances under negotiated pro
cedures.

7121(0............. 7221(k)______7171(k)_______Judicial review for unacceptable 102, 473, 474, 536, 537, 596, 597,
[None] performance and adverse action 771, 821, 902, 903, 936, 998,

grievances under negotiated pro- 1012. 
cedures to be the same as under 
statutory procedures.

712 2   7221(j)______ 7 1 7 1 0 _______ EXCEPTIONS TO A RBITRAL 702, 703, 928, 1017, 1041, 1068,
A W A R D S-ln  general. 1069, 1077.
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7122(a)------------- 7221(j)______ 7171(j).............. Exceptions to arbitral awards filed 102,103,163,164, 212, 290, 291,
with the Authority, except on un- 356, 421, 473, 536, 596, 702, 
acceptable performance or adverse 771, 821, 833, 902, 919, 978, 
action grievances; Authority to 979. 
take appropriate action if award 
found deficient after limited re
view.

Award to be final and binding if no 103,163, 212, 213, 291, 356, 357, 
exceptions filed within 30 days; 421, 422, 702, 826, 919, 979. 
agency to take actions required by 
award, including payment of back-

Ju '[? IC IA L REVIEW : EN FO R CE- 103, 104,703,833,844,856,935, 
M E N T -ln  general. 958,999, 1062.

Person aggrieved by final order of 103,164, 212, 213, 222, 291, 292, 
Authority, except for appropriate 357, 422, 458, 513, 584, 637, 
unit determinations and arbitral 672, 703, 762, 821, 833, 844, 
awards on a matter notan unfair 856, 897, 907, 919, 936, 979, 
labor practice, may obtain judicial 992, 999, 1000, 1036, 1037, 
review in circuit court of appeals 1062,1063. 
within 60 days.

Authority may petition court of ap- 103,165, 220, 221, 222, 292, 357, 
peals for enforcement of its orders 422, 703, 820, 821, 833, 844, 
or temporary relief. 919,979,1065,106t

Judicial review to be on the record, 103,164,165,166, 220, 221, 222, 
filed by the Authority, with the 223, 224, 292, 293, 294, 357, 
Authority’s findings of fact to be 358, 359, 422, 423, 424, 458, 
conclusive if supported by sub- 584, 585, 637, 672, 703, 821, 
stantial evidence; court of appeals 844, 919, 920, 979, 999, 1000, 
judgment and decree to be final 1001, 1037, 1062, 1063, 1065, 
except for writ of certiorari or 1066,1067. 
certification to Supreme Court.

Authority may petition district court 104,157,166,167, 224, 294, 359, 
for temporary relief in unfair labor 424, 425, 704, 821, 844, 920, 
practice cases; court not to grant 979,1044,1048. 
such relief if it would interfere with 
essential agency functions or if 
probable cause is not established.

7131.................... 7232________ 7177.__............ O FFIC IA L T IM E - ln  general.............  104,168, 295, 360, 425, 484, 540,
(7132) 600, 704, 772, 833, 834, 844,

920.931.936.957, 980, 999.
713 1  7232--------------  7177................ Employee representing exclusive 104,168, 295, 3b0, 425, 484, 540,
[7132(a)l representative to be granted offi- 600, 704, 772, 833, 903, 920,

cial time for negotiation of agree- 931, 934, 980, 999. 
ments; this section limited to 
number of employees equal to 
number of agency representatives.

7 1 3 1 (b )„ .......... 7232________ 7177............... Internal business of labor organiza- 104,168, 295, 296, 381, 426, 484,
[7132(b)] tion to be conducted in non-duty 540, 600, 704, 772, 833, 903,

status. 920, 934, 957, 980, 999.
7131(c)-------------None--------------- None--------------- Authority to determine official time 104,168, 296, 361, 426, 704, 833,
I7132(c)l for employees participating in its 920,980.

proceedings.
7131(d)------------ None-............... None--------------- Employees to be granted official time 104, 296, 361, 427, 705, 772, 920,
[7132(d)! for representational activity in any 934, 980.

amount the agency and represent
ative agree.

713 2 -------- 7234________ 7179__________SUBPENAS— In general_____________ 104, 226, 227, 833, 928, 935.
[7133]
7132(a)------------- 7234(a)........... 7179(a)............. Authority, General Counsel, Panel, 104, 105. 168, 169, 170, 224, 225,
[7133(a)] and others may issue subpenas, 226, i96, 297, 298, 299, 362,

administer oaths and examine 363, 364, 427, 428, 429, 456, 
witnesses: no subpena to be issued 484, 485, 511, 512, 541, 601, 
for intramanagement guidance or 705, 761, 773, 833, 903, 904, 
advice. 920, 928, 980.

7132(b)_........... 7234(b)----------7179(b)............. District court may issue order requir- 105, 170. 171, 225, 227, 297, 298,
[7133(b)] ingcompliance with subpena; con- 363, 364. 428, 485, 541, 601.

tempt of court possible for failure 602, 705, 773, 833, 904, 920, 
to obey order. 928,980.

7132(c)------------- 7234(c)............7179(c)............ Witnesses to be paid same fee and 13, 88, 105, 170, 227, 298, 363,
(7133(c)] allowances as in court 428, 485, 541, 602, 705, 773.

833 904 920 928 930
713 3 ...........  72040)............  7181...............CO M PIU TIO N  AND PUBLICATION 9 2 8 . ...................................
17134] OF DATA— In generaL
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7122(b)
- - -

7233. 7178.

7123

7 123(a)....

7204(1);
7216(f).

- -  ^ » ) .

7164(k) 

7164(k)...........

7123(b) ____ None........... . None________

7123(c) 7216(fX4)— .. None________

7123(d) ------None................ None........... ..
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7133(a)..............  7 2 0 4 (1 X 1 )--
|7134(a)l

7133(b)..............  7 2 0 4 (jX 2 )...

............ 7235................
171351

7135................... Section
(71361 701(b) of

the bill.

7135(aX l)......... Section
(7135(aXDl 701(bXD

(A ) of the 
bill.

7135(aX2)......... Section
171360X2)1 701(bXl)

(B ) of the 
bill.

7181(a)_____ Authority to maintain files of pro
ceedings, agreements, and arbitral 
decisions and to publish texts of its 
decisions and Panel actions.

7181(b)........... Files to be open for inspection and
reproduction.

7180................  REGULATIONS.....................................

7135(b)..
[7136(b)l

Section 702 of 
the act.

. Section 701

Section 702 
of the bill.

7182

7182(aXl)-.

7182(aX2).

7182(b)__.

Section 702 
of the bill.

CONTINUATION OF EXISTING  
LAWS, RECOGNITIONS, AGREE
MENTS, AND PRO CED U R ES-ln  
general.

Chapter not to preclude renewal or 
continuation of exclusive recogni
tion or lawful agreement.

. Chapter not to preclude renewal, 
continuation, or initial according 
of recognition for certain units of 
management officials or super
visors.

. Policies, regulations, procedures, 
and decisions under certain Exec
utive Orders to remain in force 
until revised by President or su
perseded by specific provisions of 
this chapter or regulations or de
cisions issued thereunder.

BACKPAY IN CASE OF UNFAIR 
LABOR PRACTICES AND GRIEV- 
AN CES-A m ends section 5596 of 
title 5, United States Code.

5596(bXD.........  5596(b)........... 5596(b).

5 596(b X2)...
[None]

5̂5!

Section 703 
of the act.

Section 704 
of the act.

5596(d)._ 

. 5596(c).

5596(d).. 

. 5596(c)..

Section

None.

Section 
701(e), (0 , 
(g), (h).

None.

Employee found to have been af
fected by unjustified or unwar
ranted personnel action is entitled 
to backpay, attorneys fees under 
5 U.S.C. 7701(g) standards for 
grievances and unfair labor prac
tices, and restoration of leave.

This subsection does not apply to 
any reclassification action nor 
authorize setting aside an other
wise proper promotion.

. “ Personnel action” incli'des the 
omission or failure to take an ac
tion or confer a benefit; “ grie
vance” and “ collective bargain
ing” as defined in 5 U.S.C. 7103; 
“ unfair labor practice” in 5 U.S.C. 
7116.

TECHNICAL AND CONFORMING 
AMENDMENTS.

MISCELLANEOUS P R O V IS IO N S -  
Continued negotiation of certain 
terms and conditions of employ
ment for certain prevailing rate 
employees.

105, 171, 299, 364, 429, 486, 705, 
706, 833, 920, 980.

105, 171, 299, 364, 365, 429, 486, 
706, 833, 921, 980.

105, 172, 194, 299, 365, 429, 486, 
542, 602, 706, 773, 833, 904, 
921, 928, 980.

928, 934, 957, 958.

105, 172, 228, 300, 365, 430, 486, 
487, 542, 602, 603, 706, 774, 
833, 904, 921, 934, 957, 958, 
980.

90, 105, 172, 300, 365, 366, 430, 
487, 542, 543, 603, 706, 774, 
833, 904, 921, 980.

105, 106, 113, 173, 300, 366, 430, 
487, 543, 603, 672, 706, 774, 
787, 833, 904, 921, 932, 954, 
958, 980, 993.

106, 173, 174, 300, 301, 302, 366, 
367, 368, 431, 432, 433, 489, 
490, 491, 492, 493, 544, 545, 
546, 547, 548, 605, 606, 607, 
608, 706, 707, 774, 775, 833, 
904, 905, 921, 928, 980, 981.

106, 107, 179, 180, 181, 195, 307, 
308, 309, 368, 369, 370, 433, 
434, 435, 488, 489, 604, 707, 
833, 861, 862, 875, 9C4, 905, 
921, 922, 928.

108, 271, 435, 436, 707, 708, 827, 
857, 922, 982, 999.
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Chamber of Commerce, see United States Chamber of Commerce 
Common Cause, 640
ComptroUer General, 13, 492, 546, 547, 607, 608, 702, 703, 774, 826, 827, 857, 905,

999, 1000
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BACKGROUND CONGRESSIONAL HEARINGS AND
DOCUMENTS

This list contains Congressional hearings and documents on Fed
eral sector labor-management relations and, in some cases, on use of 
arbitration in lieu of certain statutory appeals procedures. In most 
instances, the documents are no longer available but may be located 
at a Government Depository Library or at many university libraries. 
In order to facilitate retrieval of the documents, several classification 
numbers are listed after each entry. Omission of a classification num
ber indicates that particular entry was unavailable.

LABOR-MANAGEMENT RELATIONS
U.S. Congress. Senate. Committee on Post OflSee and Civil Service. Labor-manage

ment relations in the Federal service. Hearing, 93d Congress, 1st session, on 
S. 351. Washington, U.S. Govt. Print. Off., 1973-. Contents incomplete: Pt. 1, 
May 31,1973. (No evidence that Pt. 2 was ever printed.)

LC Call KF26.P6 1973d 
Dewey Dec. 344.73/0189041353 
Supt. Docs. Y4.P84/11 :L11/Part 1 
CIS S621-7

U.S. Congress. House. Committee on Post Office and Civil Service. Subcommittee 
on Manpower and Civil Service. Federal service labor-management legislation. 
Hearings, 93d Congress, 2d session, on H.R. 13, H.R. 9784, H.R. 10700 and re
lated bills. May 21-July 25, 1974. Washington, U.S. Govt. Print. Off.. 1974. 
598 p. “Serial No. 93-51.”

LC Call KF27.P653 1974 
Dewey Dec. 344.73/0189041353 
Supt. Docs. Y4.P841/10:93-51 
CIS H621-9

U.S. Congress. House. Committee on Post Office and Civil Service. Subcommittee 
on Civil Service. Federal labor relations program. Briefing, 95th Congress, 
1st session. Mar. 15, 1977. Washington, U.S. Govt. Print. Off., 1977. 27 p. 
“ Serial No. 95-3.”

LC Call KF27.P635 1977a 
Dewey Dec. 331.041/353 
Supt. Docs. T4.P84/10;95-3 
CIS H621-14

U.S. Federal Labor Relations Council. Federal service labor-management rela
tions program; report of the Federal Labor Relations Council, prepared for 
the Subcommittee on Civil Service of the Committee on Post Office and Civil 
Service of the House of Representatives. Washington, U.S. Govt. Print. Off., 
1977. 57 p. At head of title: 95th Congress, 1st session. Committee print No. 
95-5.

LC Call HD8008.A5 1977 
Dewey Dec. 331.041/353 
Supt. Docs. Y4.P84/10 :F31/7 

U.S. Congress. House. Committee on Post Office and Civil Service. Subcommittee 
on Civil Service. Improved labor-management relations in the Federal service; 
part I. Hearings, 95th Congress, 1st session, on H.R. 13 and H.R. 1589. Wash
ington, U.S. Govt. Print. Off., 1977. 337 p. Hearings held Apr. 21-May 10,1977. 
“Serial No. 95-30.”

Supt. Docs. T4.P84/10:95-30 
CIS H621-39

(1528)



U.S. Congress. House. Committee on Post OflSce and Civil Service. Subcommittee 
on Civil Service. Improved labor-management relations in the Federal service. 
Hearings, 95th Congress, 1st session, on H.R. 13, H.R. 1589, H.R. 9094. Sept. 15,
1977. Washington, U.S. Govt. Print Off., 1977. 30 p. “Serial No. 95-31/’

Supt. Docs. Y4.P84/10:95-31 
CIS H621-46

HEARING AND REPRESENTATION RIGHTS
U.S. Congress. House. Committee on Post OflSce and Civil Service. Subcommittee 

on Retirement and Employee Benefits. Right to counsel during interrogations. 
Hearings, 94th Congress, 1st session, on H.R. 1674. March 11, 26, Apr. 8, 1975. 
Washington, U.S. Govt. Print Off., 1975. 92 p. “ Serial No. 94-10.’’
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Supt. Docs. Y4.P84/10 :94-10 
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U.S. Congress. House. Committee on Post Office and Civil Service. Right to rep
resentation during questioning; report together with minority views to accom
pany H.R. 6227. Washington, U.S. Govt. Print. Off., 1975. 25 p. (94th Congress, 
1st session. House Report no. 94-459)

CIS H623-22
U.S. Congress. House. Committee on Post Office and Civil Service. Subcommittee 

on Civil Service. Right to representation, Hearing, 95th Congress, 1st session, 
on H.R. 3793. July 21, 1977. Washington, U.S. Govt. Print. Off., 1977. 51 p. “Se
rial no. 95-33”
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Supt. Docs. Y4.P84/10:95-33 
CIS H621-44

U.S. Confess. House. Conmiittee on Post Office and Civil Service. Subcommittee 
on Civil Service. Federal employee administrative hearing rights guarantee 
act. Hearing, 95th Congress, 1st session, on H.R. 6225. July 28, 1977. Washing
ton, U.S. Govt. Print. Off., 1977, 76 p. “Serial no. 95-34.”
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Dewey Dec 342.73/068 
Supt. Docs. Y4.P84/10:95-34 
CIS H621-45

U.S. Congress. House. Committee on Post Office and Civil Service. Federal Em
ployee Administrative Hearing Rights Guarantee Act; report together with 
minority views to accompany H.R. 6225, including cost estimate of the Con
gressional Budget Office. Washington, U.S. Govt. Print. Off., 1978. 35 p. (95th

Congress, 2d session. House. Report no. 95-1207)
Supt. Docs. 95-2 :H.rp.l207 
CIS H623-9

EQUAL EMPLOYMENT OPPORTUNITY REORGANIZATION
U.S. President, 1977- (Carter). Reorganization plan no. 1 of 1978; message. 

Washington, U.S. Govt. Print. Off., 1978. 7 p. (95th Congress, 2d session. House. 
Document no. 95-295)

Supt. Docs. 95-2 :H.doc. 295 
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U.S. Confess. House. CJommittee on Government Operations. Legislation and 
National Security Subcommittee. Reorganization plan no. 1 of 1978 (equal 
employment opportunity). Hearing, 95th Congress, 2d session, Mar. 2-9, 1978. 
Washington, U.S. Govt. Print. Off., 1978. 526 p.
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Supt. Docs. Y4.G74/7 :R29/3/978/no. 1
CIS H401-28

U.S. Congress. House. Committee on Government Operations. Reorganization 
plan no. 1 of 1978: report together with additional views to accompany H.Res 
1049. Washington, U.S. Govt. Print. Off., 1978. 28 p. (95th Congress, 2d session. 
House. Report no. 95-1069)

Supt. Docs. 95-2: H.rp.l069 
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CIVIL SERVIOB REFORM AND OVERSIGHT IN GENERAL
U.S. Congress. House. Committee on Post Office and Civil Service. Subcommittee 

on Manpower and Civil Service. Civil Service amendments of 1976. Hearing, 
94th Congress, 2d session on H.R. 12080. Mar. 17-26, 1976. Washington, U.S. 
Govt. Print. Off., 1976. “Serial no. 94-67.”
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U.S. Congress. House. Committee on Post Office and Civil Service. Full commit
tee hearing on H.R. 12080 amendments. Hearing, 94th Congress, 2d session. 
May 11, 1976. Washington, U.S. Govt. Print. Off., 1976. 49 p. “Serial no.
94—68
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Supt. Docs. Y4.P84/10:94-68 
CIS H621-36

U.S. Congress. Senate. Committee on Governmental Affairs. Nomination of Alan 
K. Campbell. Hearing, 95th Congress, 1st session, on nomination of Alan K. 
Campbell to be a Civil Service Commissioner. May 2, 1977. Washington, U.S. 
Govt. Print. Off., 1977. 67 p.
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CIS S401-19

U.S. Congress. House. Committee on Post Oflace and Civil Service. Oversight 
hearing on the Civil Service Commission. Hearing, 95th Congress, 1st session. 
June 14,1977. Washington, U.S. Govt. Print. Off., 1977. 24 p. “Serial no.
95—21 ”
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Supt. Docs. Y4.P84/10:95-21 
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U.S. Congress. House. Committee on Post Office and Civil Service. Civil Service 
reform. Hearings, 95th Congress, 2d Session, On H.R. 11280. Mar. 14-May 23,
1978. Washington, U.S. Govt. Print. Off., 1978. 1025 p. ‘‘Serial no. 95-65.”

LC Call KF27.P6 1978a 
Dewey Dec. 353.006.

U.S. Congress. Senate. Committee on Governmental Affairs. Civil Service Reform 
Act of 1978 and Reorganization Plan no. 2 of 1978. Hearings, 95th Congress, 2d 
session, on S. 2640, S. 2707, and S, 2830. Apr. 6-May 9, 1978. Washington, U.S. 
Govt. Print. Off., 1978. 1439 p.

Supt. Docs. Y4.G4/9 :C49 
CIS S401-40

U.S. Congress. Senate. Committee on Governmental Affairs. Civil Service Re
form Act of 1978 and Reorganization Plan no. 2 of 1978. Hearings, 95th Con
gress, 2d session, on S. 2640, S. 2707, and S. 2830 to reform the Civil Service 
laws, June 1978: appendix. Washington, U.S. Govt. Print. Off., 1978. 905 p.
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Supt. Docs. Y4.G74/9 :C449/app 
CIS S401-41

U.S. Congress. House. Committee on Government Operations. Legislation and 
National Security Subcommittee. Reorganization plan no. 2 of 1978 (Federal 
Personnel Management System). Hearings, 95th Congress, 2d session, June 6, 
13, and 15, 1978. Washington, U.S. Govt. Print. Off., 1978. 319 p.
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